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COURT  RULES. 


X7NITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Third  Circuit. 


And  now,  March  12,  1900,  it  is  ordered  that  the  following  addi- 
tional rule  be  adopted: 

In  making  np  the  docket  for  argument  for  the  term  cases  continued 
at  former  terms  and  all  remanets  shall  be  placed  at  the  head  of  the 
argument  list  in  the  order  with  respect  to  each  other  in  which  they 
stood  on  the  docket  at  the  last  preceding  term. 

1  As  originally  adopted,  see  31  G.  C.  A.  clx.,  90  Fed.  clx.;  see,  also,  31  G.  G. 
A.  Ixxvii.,  90  Fed.  Ixxvii.,  rule  34. 
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appeals.    3  C.  C.  A.  565. 

Review  of  interlocutory  decree  granting 
or  refusing  injunction  in  patent  case 
in  circuit  court  of  appeals.  3  C.  C. 
A.  572;  27  C.  C.  A.  1&;  32  C.  C.  A. 
484. 


APPEALr-Cont'd. 
When  may  be  aided  by  mandamus.    10 

C.  C.  A.  450. 
Finality  of  judgments  and  decrees  for 

purposes  of  review.    17  C.  C.  A.  238; 

28  0.  C.  A.  482. 

APPKARANCE. 
Effect  of.    5  C.  0.  A.  594. 

ARBITRATION. 
As  a  condition  of  an  Insurance  policy. 
9  a  0.  A.  628;  89  a  0.  A.  389. 

ARBITRATION  AND  AWARD. 
Setting   aside   an   award    for   interest, 
prejudice,  or  misconduct  of  arbitrator. 
12  C.  C.  A.  592. 

ARGUMENTS. 
Of  counsel.    13  O.  O.  A.  589. 

ASSIGNEES. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  C.  C.  A. 
254. 

ASSIGNMENT. 
Of  right  to  use  name  as  trade-mark. 

17  C.  0.  A.  579. 
Of  claims  against  the  United  States 

and  government  contracts.    22  0.  C. 

A.  650. 

ASSIGNMENT    FOR    BENEFIT    OF 
CREDITORS. 
Power  of  corporation  to  make.    24  C. 
C.  A.  221. 

ASSUMPTION  OF  RISK. 
Assumption  of  risk  incident  to  employ- 
ment.    38  C.  C.  A.  314. 

ATTACHMENT. 
Issuance — Following  state  practice.     5 
C.  C.  A.  5W. 

ATTORNEY  AND  CLIENT. 
Arguments  of  counsel.     13  0.   C.   A. 

589. 
Bonds,  securities,  and  other  napers  sub- 
ject to  lien  for  services.    32  C.  C  A. 


AWARD. 

Setting  aside  for  interest,  prejudice,  or 
misconduct  of  arbitrator.  12  C.  C. 
A.  592. 

BAGGAGE. 
Responsibility  of  sleeping-car  compa- 
nies for  baggage  and  valuables.     10 
C.  C.  A.  338. 
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BAGGAGEJ-CJont'd. 
Limitation  of  liability   by  carrier  for 
Dasseoger's   baggage.     32   C.   C.   A. 

BANKS  AND  BANKING. 
Who  liable  as  shareholders  in  national 

banks.    15  C.  C.  A.  130. 
Personal  liability  of  directors.     12  C. 
O.  A.680;  33C.  C.  A.  230. 

BILLS  OP  LADING. 
Perils  of  the  sea.    19  C.  C.  A.  465. 

BUILDING    AND    LOAN    ASSOaA- 
TIONS. 
Statutorv  exemptions  from  operation  of 
usury  laws.     36  G.  G.  A.  343. 

CANCELLATION. 
Of  patent  to   public   land.     22   C.   C. 
A.  38. 

CARRIERS. 
Duty  to  protect  passengers  from  dan- 
gerous fellow  passengers.     4  C.   C. 

A.  231. 
Right  to   restrain  or  expel   disorderly 

passenger.    4  C.  C.  A.  231. 
Duties   and    liabilities   of   sleeping-car 

companies.     10  C.  C.  A.  335 ;   34  C. 

C.  A.  386. 
Liability  for  injuries  caused  by  negli- 
gence or  torts  of  servants.    10  C.  C. 

A.  466;  27  C.  C.  A.  651. 
Duty  to  stop  trains  at  station.     14  C. 

C.  A.  362. 
Quick  dispatch— Demurrage.    14  C.  C. 

A.  657;   21  C.  C.  A.  342. 
Contracts  ether  than  for  carriage.    20 

C.  C.  A.  521. 
Who  are  common  carriers  of  goods. 

20  C.  C.  A.  521. 
Duty  to  trespasser  on  train.    31  C.  C. 

A.  76. 
Rights  of  licensee  on  train.    31  C.  C. 

A.  164. 
Rights   of   person   traveling   on   pass. 

31  C.  C.  A.  164. 

Burden  of  proof  of  negligence  where 
passengers  have  been  mjured.  32  C. 
C.  A.  23. 

Live  stock— Evidence  admissible  in  ac- 
tions for  injuries  through  negligence 
or  accident.     32  C.  C.  A.  148. 

Limitations  of  liability  for  personal  in- 
juries to  passengers  and  for  baggage. 

32  C.  C.  A.  301. 

CERTIFICATES. 
Of  receivers.    26  O.  C.  A.  350. 

CERTIORARL 
Prom  supreme  court.    1  C.  C.  A.  5. 

CHARTER. 
Implied    warranty    of    seaworthiness. 
15  C.  C.  A.  3^. 

CHATTEL  MORTGAGES. 
Controlling  effect  of  state  decisions  In 
United  States  courts.     11  C.  C.  A.  88. 

CHILD. 
Death    of    parent    by    wrongful    act- 
Damages.     1  C.  C.  A.  34. 
Imputed  negligence.     34  C.  O.  A.  4. 


CHILD— Cont'd. 
Age    as    affecting   contributory 
gence.     37  C.  C.  A.  362. 
CHINESE. 
Citizenship.     1  C.  C.  A.  212;  35 
A.  332. 

CIRCUIT  COURTS  OF  APPEAL 
Certiorari  from  supreme  court.    1 

A.  5. 
Jurisdiction.    1  C.  C.  A.  6;  32  C. 

475. 
Review  of  interlocutory  decrees  i 

ent  cases.    3  C.  C.  A.  572:  27 

A.  189:  32C.  C.  A.  484. 
Orders,  decrees,  and  judgments  r 

able.    13  C.  C.  A.  374. 
Enjoining  proceedings  in  state  r 
^16C.  C.  A.  90;  27  C.  C.  A.  5' 
Conflicts  of  jurisdiction  betweo 

eral  and  state  courts.    22  C. 

356;  26  C.  C.  A.  49. 
Jurisdiction  on  habeas  corpus. 

C.  A.  11. 

CITIZENSHIP. 
Of  Chinese.     1  C.  O.  A.  212:  3i 

A.  332. 
Of  aliens  under  state  and  federa 

6  C.  C.  A.  37. 
Of  corporations.    6  C.  C.  A.  IT 
Diverse  citizenship  as  a  ground 

eral  jurisdiction.     10  C.  C.  } 

27  C.  C.  A.  298;  32  C.  C.  A.  4 

COLLISION. 
As  a  peril  of  the  sea.     19  C.  C. 
Collision  rules.     28  C.  C.  A.  5 

C.  C.  A.  368. 
Signals  of  meeting  vessels.     3( 
A.  630. 

COLOR  OP  TITLE. 
Tax  deed  as  color  of  title.    24 
A.  402. 

COMMERCE. 
State  laws  interfering  with   in 
or  foreign  commerce.    24  C.  C 

CONSTlTUTIOxXAL  LAW. 
Due  process  of  law  in  revenue  i 

ings.    8  C.  C.  A.  398. 
Regulation  of  commerce  by  tx 

8  C.  C.  A.  492. 
Restrictions  on  grants.     14  C. 
Limitations  of  taxing  power.     : 

A.  515. 
Interference  with  interstate  or 

commerce.    24  C.  C.  A.  13. 
Constitutional  limitations  of  n 

indebtedness.     36  C.  C.  A.  ( 
Trial  by  jury  in  criminal  pros( 

39  C.  a  A.  275. 

CONTRACT  LABOR. 
Importation  of.    1  C.  C.  A.  55 

CONTRACTS. 
Implied  obligation  to   pay    for 

received.    2  C.  C.  A.  4S8. 
Validity  as  affectnl   by    nubli 

9  C.  C.  A.  666 ;  34  C.  C.  A.  - 
Relating  to  use  of  trade-uumt 

C.  A.  104. 
Mutuality  in.    15  C.  O.  A.  54 
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CONTRACTS— Cont'd. 

Intent  as  an  element  in  ofifer  and  ac- 
ceptance.    16  C.  C.  A.  199. 

Admiralty  jurisdiction  over.  18  0.  C. 
A.  347;   27  C.  C.  A.  530. 

Of  common  carriers  other  than  for  car- 
riage.   20  C.  C.  A.  521. 

Restraining  competition  in  bidding  for 
public  works.     28  C.  C.  A.  192. 

For  lobby  services.    29  C.  C.  A.  44G. 

Breadi  of  executory  contract.  -30  C.  C. 
A.  210. 

Divisibility  of  contracts.  30  C.  C.  A. 
Mj7. 

Of  persons  non  compos  mentis  under 
guardianship.    34  C.  C.  A.  264. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  C.  C.  A. 
486. 

CONTRIBUTION. 

On  marine  loss— General  average.  20 
C.  C.  A.  357. 

COPYRIGHTS. 

Laches  as  a  defense  In  suits  for  in- 
fringement. 22  O.  C.  A.  211;  30 
C.  C.  A.  613. 

Blatter  subject  to  copyright  27  C.  C. 
A.  ^4o. 

CORPORATIONS. 

Citizenship  for  purposes  of  federal  ju- 
risdiction.   6  C.  C.  A.  174. 

Status  of  foreign  corporations.  7  C. 
C.  A.  419. 

Dissolution  of  foreign  corporation.  7 
C.  C.  A.  421. 

Personal  liability  of  directors  for  negli- 
gence. 12  C.  C.  A.  680;  33  C.  C. 
A.  230. 

The  power  of  officers  and  directors  in 
their  individual  capacity  to  deal  with 
corporation.    13  C.  C.  A.  466. 

Stockholders*  liability  to  creditors  in 
equitv.     23  C.  C.  A.  315;    33  C.  C. 

Exclusion,  regulation,  and  taxation  of 
foreign  corporations.    24  C.  C.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  C.  C.  A.  221. 

Dissolution  and  reincorporation  of  mu- 
nicipal corporations— Effect  on  in- 
debtedness.    33  C.  0.  A.  506. 

Foreign  corporations  **doiug  business" 
in  state.     33  C.  C.  A.  585. 

Liability  for  torts.     39  C.  O.  A.  9. 
COSTS. 

Right  to  costs  in  equity.  17  C.  C.  A. 
368. 

COUNTERFEITING. 
Nonmailable  matter.     30  C.  C.  A.  86. 

CREDIT  INSURANCE.     19  C.  C.  A. 
271 :  34  C.  C.  A.  165. 

CRIMINAL  LAW. 
Practice  on  trial  before  jury.    26  0.  C. 

A.  528. 
Trial  by  jury  in  criminal  prosecutions. 
39  C.  a  A,  275. 

CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.    18  C.  C.  A.  545. 


DAMAGES. 

For  death  by  wrongful  act.  1  C.  C.  A. 
33. 

Mental  suffering  as  an  element  of  dam- 
age in  general.    11  C.  C.  A.  556. 

For  mental  suffering  for  delay  in  de- 
livery of  telegram.  11  C.  C.  A.  571; 
15  C.  C.  A.  2oO;  28  C.  C.  A.  62. 

Delay  in  transmission  of  telegraphic 
message.     14  C.  C.  A.  177. 

Measure  of,  in  actions  against  tele- 
graph companies.  15  C.  C.  A.  235: 
28  C.  C.  A.  59. 

In  condemnation  proceedings.  16  C.  C. 
A.  468. 

For  personal  injuries  as  affected  by 
plaintiff's  character  and  condition.  27 
C.  C.  A.  138. 

DEATH  BY  WRONGFUL  ACT. 
Damages.    1  C.  C.  A.  33. 
Statutory  provisions.    1  C.  C,  A.  33. 

DEMURRAGE. 
Quick  dispatch.    14  0.  0.  A.  657;   21 

C.  C.  A.  342. 
Definition  and  general  principles.    21 

C.  C.  A.  337. 

DEPOSITION. 
Examinations  before  trial.    5  C.  C.  A. 
594. 

DIRECTORS. 
Personal   liability    for   negligence.     12 
C.  C.  A.  080;    33  C.  C.  A.  230. 

DISCOVERY. 
Examination  of  party  before  trial.     5 
C.  C.  A.  594. 

DISSOLUTION. 
Of  foreign  corporations.     7  C.  C.  A. 

421. 
Of    mnn'oipal    comorations — Fffect    on 

indebtedness.     33  C.  C.  A.  506. 

DIVORCE. 
Separation  agreements.     38  O.  C.  A. 
608. 

DOMICILE. 

EJffect  of  chanee  of  domicile  on  the 
question  of  diverse  citizenship.  10  C. 
C.  A.  251. 

DOWER. 

How  inchoate  right  extinguished.  3  C. 
C.  A.  316. 

In  mines.     3  C.  C.  A.  316. 

What  estate  subject  to  dower.  3  C.  C. 
A.  316. 

Divestiture  of  inchoate  right  by  legisla- 
tive action.    4  C.  C.  A.  295. 

EMINENT  DOMAIN. 
Consequential    and    indirect    damages. 
16  C.  C.  A.  468. 

EQUITY. 
Right  to  costs.    17  C.  C.  A.  368. 
Equitable  mortgages.    18  C.  C.  A.  458. 
Stockholders*    liability   to   creditors    of 

corporation.     23  C.   C.  A.   315;    33 

C.  C.  A.  23. 
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ESTOPPEL.  * 
As  against  state  or  United  States.    16 
C.  C.  A.  353. 

EVIDENCE. 

Rules  of  f^vidence  in  federal  conrts— 

Following  state  practice.    5  C.  C.  A. 

594. 
Examination  of  party  before  trial.    5 

C.  C.  A.  602. 
Excluded  from  bill  of  exceptions.     14 

CCA    248 
Expert  testimony.    20  C.  C.  A.  180;  32 

C.  C.  A.  150. 
Burden  of  proof  of  negligence  where 

passenger  has  been  injured.    32  C.  C 

A.  23. 
Evidence    admissible    to    show    injury 

to  live  stock,  during  transportation, 

through  negligence  or  accident.     32 

C.  C.  A.  148. 

EXCEPTIONS,  BILL  OF. 
Time    of    filing — When    regulated    by 

state  practice.    5  C.  C.  A.  594. 
Exclusion  of  evidence  from.    14  0.  C. 

A.  248. 

EXECUTION. 
Supplementary    proceedings— Following 
state  practice.     5  C.  C.  A.  5W. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  C.  C.  A.  239. 

EXECUTORS    AND    ADMINISTRA- 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
252. 

EXTINGUISHMENT. 
Of  maritime  lieno.    17  C.  C.  A.  102. 

FEDERAL  COURTS. 

Jurisdiction  of  circuit  courts  of  appeals 
in  general.  1  C.  C.  A.  6;  32  C.  C. 
A.  475. 

Jurisdiction  as  affected  by  state  laws. 
1  C.  C.  A.  513. 

Jurisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decree  in  pat- 
ent case.     3  C.  C.  A.  572. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  5  C. 
O.  A.  51M;   27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  C.  0. 
A.  174. 

State  laws  as  rules  of  decision  in  fed- 
eral courts.  9  C.  C.  A.  548;  11  C. 
C.  A.  71;  29  C.  C.  A.  553. 

Diverse  citizenship  as  a  ground  of  fed- 
erar  jurisdiction.  10  0.  C.  A.  249: 
27  C.  C.  A.  298. 

Jurisdiction  in  cases  involving  federal 
question.  11  C.  C.  A.  308;  35  C.  O. 
A.  7. 

Jurisdiction  and  judgments  of  Indian 
courts.     11  C.  C.  A.  468. 

Federal  jurisdiction  of  suits  against 
state.    13  C.  C.  A.  165. 

Orders,  decrees,  and  judgments  review- 
able in  circuit  court  of  appeals.  13 
C.  C.  A.  374. 


FEDERAL  COURTS-ContM. 
Jurisdiction  ^as  affected  by  posses 
of  the  subj*ect-matter.    15  C.  C.  j 
Enjoining  proceedings  in  state  eoi 

16  C.  C.  A.  90;  27  C.  C.  A.  575. 
Lack  of  jurisdiction  of  United  St 

circuit  court.  IG  C.  C.  A.  507. 
Removal   of  causes— SeiMirable  to 

versy.     18  C.  C.  A.  8G;  35  C.  ( 

155. 
Jurisdiction  in  admiralty  as  to  ma 

of  contract.     18  C.  C.  A.  347;  i 

C.  A.  530. 
Jurisdiction  of  circuit  courts  as  c 

mined  by  the  amount  in  control 

19  C.  C.  A.  75;  36  C.  C.  A.  4511 
Jurisdiction    in    admiralty    to    en 

liens  created  by  state  laws.     21 

A.  21. 
Conclusiveness  of  judgment  bet 

federal  and  state  courts.    21 

A.  478. 
Conflict    of    jurisdiction    with 

courts.     22  C.  C.  A.  356;   26 

A.  49. 
Jurisdiction    in    mortgage    forecl 

24  C.  C.  A.  523. 
Jurisdiction  on  habeas  corpus. 

C.  A.  4. 
Mandamus  to  enforce  payment  of 

ment  against  municipality.     2^ 

A.  475. 
Suits  by  and  against  receivers  ( 

C.  C.  A.  49. 
Jury  trial— Province  of  court  anc 

26  C.  C.  A.  528. 
Supplementary   and   ancillary   pi 

ings  and  relief.  36  C.  C.  A. 
Probate  jurisdiction.  36  C.  C.  2 
Admiralty  jurisdiction  of  suits  b 

foreigners.     37  C.  O.  A.  103. 

FEDERAL  QUESTIONS. 
As   conferring   jurisdiction    on 
States  courts.     11  C.  C.  A.  3 
C.  C.  A.  7. 

FELLOW  SERVANTS. 
Who  are.     8  C.  C.  A.  668;   9  C 
596;    31  C.  C.  A.  280. 

FIDELITY  INSURANCE.     19  ( 
273. 

FIRES. 
As  a  peril  of  the  sea.    19  C.  C. 

FORECLOSURE. 
In  federal  courts.     24  C.  C.  A. 
Distribution  of  proceeds.      29  ( 
639. 

FOREIGN  CORPORATIONS. 

Status  under  the  rule  of  comit; 

C    A    419 
Dissolution.'    7  C.  C.  A.  421. 
Exclusion — Regulation      and      t 

24  C.  C.  A.  13. 
What   constitutes   "doinjr    busii 

state.     33  C.  C.  A.  585. 

FRAUD. 
In  use  of  trade-marks  nnd  trnd 

17  C.  C.  A.  579,  (;o7;    20   t 
165;  30  C.  C.  A.  380. 

Nonmailable  matter.      30  C.   C 
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GARNISHMENT. 
Of  receivers.     26  C.  C.  A.  49. 

GENERAL  AVERAGE. 
Marine  insurance.    20  C.  G.,A.  357. 

GUARANTY  INSURANCE.  19  C.  0. 
A.  271. 

GUARDIAN   AND  WARD. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  C.   C.  A. 
253;  27  C.  C.  A.  300. 

HABEAS  CORPUS. 
Jurisdiction  of  federal  courts.     25  C. 
C.A.4. 

HUSBAND  AND  WIFE. 

Liability    of   husband   for   negligences 

and  torts  of  wife.    12  C.  C.  A.  19G. 
Paraphernal  property.     31  C.  C.  A.  40. 
Separation  agreements.     38  O.   O.  A. 

608. 

IMPLICATION. 
Kepeal  of  statutes  by  implication.    38 
C.  C.  A.  13G. 

mPORTATION. 
Of  contract  labor.     1  C.  C.  A.  52. 

INDEBTEDNESS. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  3G  C.  C. 
A  6. 

INDEPENDENT  CONTRACTORS. 
Negligence  of  employes.  '  28  C.  C.  A, 
392. 

INDIANS. 
Jurisdiction  and  judgments  of  Indian 

conrts.     11  C.  C.  A.  468. 
Citizenship  of.     27  C.  C.  A.  298. 

INFANTS. 
Imputed  negligence.     34  C.  C.  A.  4. 
Age   as    affecting    contributory    negli- 
gence.    37  C.  C.  A.  3G2. 

INFRINGEMENT. 
Of    patents,    copyrights*     and    trade- 
marks—Laches as  a  defense.    22  C. 
C.  A.  211. 

LNJUNCniON. 
Restraining  proceedings  In  state  courts. 

IG  C.  C.  A.  00;  27  C.  C.  A.  575. 
Restraining  pollution  of  water  courses. 

37  C.  C.  A.  544. 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.     38  C.  O. 

A.  458. 

LNJURIOUS  NOTICES. 
Nonmailable  matter.     30  0.  C.  A.  93. 

INSANITY. 
Effect  on  the  question  of  suicide  in  in- 
surance suits.     16  0.  C.  A.  623;   28 
C.  C.  A.  284. 

INSURANCE. 
Accident  insurance— Risks  and  causes 

of  loRs.     38  C.  O.  A.  3. 
Conditions    in    policy    as    to    time    for 

bringing  suit.     2  O.  G.  A.  473;    35 

C.  a  A.  404. 


INSURANCE-Confd. 
Conditions   of  policy — Arbitration.     9 

O.  O.  A.  628;   39  01  O.  A.  389. 
Authority  of  insurance  agent.    13  C. 

C.  A.  292. 
Waiver  of  prepayment  of  insurance  pre- 
miums.    13  C.  C.  A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

16  C.  C.  A.  623;    28  C.  C.  A.  284. 
Credit  insurance.    19  C.  C.  A.  271;  34 

C.  C.  A.  165. 
Guaranty  insurance.     19  C.  C.  A.  271. 
Fidelity  insurance.    19  C.  C.  A.  273. 
Title  insurance.     19  C.  C.  A.  278. 
Marine  insurance.     19  C.  C.  A.  465; 

20  C.  C.  A.  357. 
Waiver  of  condition.    27  C.  C.  A.  46. 
Waiver    by    acreptance    of    premiums. 

33  C.  C.  A.  369. 
What  constitutes  an  insurable  interest 

in  human  life.     39  C.  C.  A.  632. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposition.    16  C.  C.  A.  199. 

INTERSTATE  COMMERCE. 
Taxation  of  by  state.     8  C.  C.  A.  492. 
State  laws  interfering  with  interstate 
commerce.     24  C.  C.  A.  21. 

JUDGMENT. 
Method  of  entering  judgment  in  federal 

court— Following  state  practice.    5  C. 

C    A    594 
Rendition  on  Sunday.    12  C.  C.  A.  462. 
Finality  of  judgments  for  purposes  of 

review.     17  C.  C.  A.  238;    28  C.  C. 

A.  482;  32  C.  C.  A.  475. 
Conclusiveness  as  between  federal  and 

state  courts.    21  C.  C.  A.  478. 
Enforcement  against  municipality  by 

mandamus.    25  C.  C.  A.  475. 

JUDICIAL  SALES. 
On  Sunday.     12  C.  C.  A.  462. 
Ilcstraiuing  competition  in  biddhig.    28 
C.  C.  A.  192. 

JURlSDItrnON. 

Of  federal  courts.  See  "Federal 
Courts." 

Of  circuit  court  of  appeals.  1  C.  C.  A. 
6;  32  C.  C.  A.  475. 

Of  supreme  court.     1  C.  C.  A.  9,  11. 

Diverse  citizenship  as  ground  of  federal 
jurisdiction.  10  C.  C.  A.  249;  27  C. 
C.  A.  298. 

Federal  question  as  ground  of  jurisdic- 
tion. 11  C.  C.  A.  308;  35  C.  C. 
A.  7. 

Of  Indian  courts.    11  C.  C.  A.  468. 

As  affected  by  possession  of  the  subject- 
matter.     15  C.  C.  A.  6. 

Removal  of  causes— Separable  contro- 
versy. 18  O.  C.  A.  86;  35  0.  C.  A. 
155. 

Of  circuit  courts  as  determined  by  the 
amount  in  controversy.  19  C.  O.  A. 
75:    36  C.  O.  A.  459. 

Conflict  between  federal  and  state 
courts.    22  C.  C.  A.  ?«i6. 

Probate  jurisdiction.     36  C.  C.  A.  276. 
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Right  to  trial  by  jnrv  in  federal  conrt 
'  C.  C.  A.  594;  26  C.  C.  A.  528. 


JURISDICTION-Cont'd. 
Admiralty  jarisdiction  of  suits  between 
foreigners.     37  C.  O.  A.  193. 

JURY. 

Instructing  jury  and  receiving  verdict 
on  Sunday.     12  C.  C.  A.  4G2. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  a  A.  275. 

LACHES. 
As  a  defense  in  suits  for  infringement 
of    patents,    copyrights,    and    trade- 
marks.    22  C.  C.  A.  211;  36  C.  C. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  effect  of  decisions. 
28  C.  C.  A.  344. 

LICENSEl. 
Implied  rights  of  licensee  of  -a  patent. 

25  C.  C.  A.  280. 
Rights  of  licensee  on  train.     31  C.  C. 
A.  164. 

LIENS. 
Maritime  liens.     15  C.  C.  A.  679;   17 

C.  C.  A.  102;  21  C.  C.  A.  21. 
Attorney's  liens.     32  C.  C.  A.  229. 
Maritime  liens  for  torts.     34  C.  C.  A. 
565. 

LIFE  INSURANCE. 
Suicide  as  a  defense.     16  C.  C.  A.  623; 

28  C.  C.  A.  284. 
Waiver    by    acceptance    of   premiums. 
33  C.  0.  A.  3«5. 

LOTTERY. 
What  constitutes.    12  C.  C.  A.  346. 
Nonmailable  matter.'    30  C.  C.  A.  90. 

MAIL. 
Nonmailable  matter.    30  C.  C.  A.  79. 

MANDAMUS. 
In  aid  of  appeals.    10  C.  C.  A.  450. 
To    enforce    payment    of    judgment 

against  municipality.    25   C.   C.  A. 

475. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  C.  C.  A.  465. 
General  average.    20  C.  C.  A.  357. 

MARITIME  LIENS. 
For  supplies  and  services.    15  C.  C.  A. 

679. 
Waiver  and  extinguishment.    17  C.  C. 

A.  102. 
Created  by  state  laws.    21  C.  C.  A.  21. 
For  torts.     34  C'C.  A.  565. 

MASTER  AND  SERVANT. 

Who  are  fellow  servants.  8  C.  C.  A. 
668;  9  C.  C.  A.  596;  31  C.  C.  A.  286. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  servants. 
10  C.  C.  A.  466;   27  C.  C.  A.  651. 

Negligence  of  employ^  of  independent 
contractor.     28  C.  C.  A.  392. 

Negligence  of  both.     30  C.  C.  A.  678. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     37  C.  C.  A.  8. 


MASTER  AND  SERVAXT-ContN 
Assumption  of  risk  incident  to  en 
ment.     38  O.  O.  A.  314. 

MASTERS  IN  CHANCERY. 
Compensation.    27  C.  C.  A  475. 

MENTAL  SUFFERING. 
As  an  element  of  damages.    11  ' 

A.  556. 
Damages  for,   by  delay  in  deli^ 
telegram.     11  C.  C.  A.  671;  15 
A.  250;  28  C.  C.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    3  C. 

316. 
Mining  partnerships.     35  C.  C.  A 

MONOPOLIES. 
Constitutional  restrictions  on  graui 

C.  C.  A.  6. 
Monopolistic  contracts — Validity 

fectod  by  public  policy.     34  C. 

486. 

MORTGAGES. 
Equitable    mortgages  —  Agreemc 

give  a  mortgage.     18  C.  C.  A.  4 
Names  of  parties  in  deeds  and  m 

ges.     23  C.  C.  A.  146. 
Foreclosure   in   federal   courts. 

C.  A.  523. 
Distribution  of  proceeds  on  forec 

29  C.  C.  A.  639. 
Taxation  of.    31  C.  C.  A.  467. 

MUNICIPAL  CORPORATIONS. 

Liability  for  torts  of  public  officei 

C.  C.  A.  534. 
Enforcement     of     judgment      ; 

municipality  by  mandamus. 

C.  A.  475. 
Dissolution  and  reincorporation- 

on  indebtedness.     33  C.  C.  A. 
Constitutional  and  statutory  limi 

of  municipal  indebtedness.     3< 

A.  6. 
Right  of  taxpayer  to  enjoin  mil 

public  funds  and  property.     3 

A.  458. 

NAMES. 
Of   parties   in    deeds   and    naoi 
23  C.  C.  A.  146. 

NEGLIGENCE. 
Liabilities  of  carriers  for  nec;lig 

servants.     10  C.  C.  A.  466;   2 

A.  651. 
Of  wife— Liability  of  husband. 

C.  A.  196. 
Personal  liability  of  directors. 

C.  A.  680;   33  C.  C.  A.  230. 
In  transmission  of  telegram.     1 

A.  177. 
Of  employes.     28  C.  C.  A.  392. 
Duty  of  railroads  to  give  warn 

nals  at  crossing.     29  C.  C.  A 
Of  both  master  and  servant.      < 

A.  678. 
Injuries  to  trespasser  on  train. 

C.  A.  76. 
Injuries  to  one  traveling;  on  pj 

C.  C.  A.  164. 
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NEGLIGENCE— Cont'd. 

Injuries  to  licensee  on  train.  31  C.  O. 
A.  164.  ^^ 

Injaries  to  servant.     31  C.  C.  A.  286. 

Burden  of  proof  where  passengers  have 
been  injured.     32  C.  C.  A.  23. 

Evidence  admissible  to  show  injury  to 
live  stock  through  negligence  or  acci- 
dent during  transportation.  32  C.  G. 
A,  148. 

Imputed  to  iafant.     34  C.  C.  A.  4. 

Sleeping-car  companies.  34  C.  G.  A. 
386. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     3<  C.  C.  A.  8. 

Age  as  affecting  contributory  negli- 
gence.    37  a  C.  A.  362. 

XEUTRAUTY   LAWS. 
Object  and  scope  of  neutrality  law.    28 
G.  G.  A.  662. 

NEW  TRIAL. 
When  granted  in  federal  courts.    5  C. 
G.  A.  5W. 

NON  COMPOS  MENTIS. 
Contracts  of  persons  non  compos  men- 
tis under  guardianship.     34  G.  G.  A. 
264. 

NONMAILABLE  MATTER. 
Obscene  matter.     30  G.  G.  A.  79. 
Frauds  and  counterfeiting.     30  G.  C. 

A   86. 
Lotteries.     30  G.  G.  A.  90. 
Injurious  notices.     30  G.  G.  A.  93. 
Threatening  and  dunning  postal  cards. 

30  G.  C.  A.  94. 

NONRESIDENTS. 
Taxation  of  property.    31  G.  G.  A.  467. 

OBSCENE  MATTER. 
Nonmailable  matter.     30  G.  G.  A.  70. 

OFFICE  AND  OFFICER. 
TorU  of  public  officers.     14  G.  G.  A. 
634. 

PARAPHERNAL  PROPERTY. 
What  constitutes.    31  G.  C.  A.  40. 

PARENT. 
Death  of  child  by  wrongful  act— Dam- 
ages.   1  a  C.  A.  34. 

PARTIES. 
To  actions  fn  federal  courts.     5  C.  C. 

A.  594;  27  C.  C.  A.  299. 
Citizenship  as  affecting  the  jurisdiction 

of  the  federal  courts.     10  C.  G.  A. 

254;   27  G.  C.  A.  298;   32  G.  G.  A. 

479. 
Names   of,    in    deeds   and    mortgages. 

23  C.  C.  A.  146. 

partnt:rship. 

Mining  partnerships.    35  G.  G.  A.  515. 

fA»»ENGBRS. 

Duty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  4  G.  C.  A. 
231. 

Right  of  carrier  to  restrain  or  expel  dis- 
ocderly  passenger.    4  O.  C.  A.  231. 


PASSENGERS-ContM. 

Duties  and  liabilities  of  sleeping-car 
companies  towards.  10  G.  G.  A.  335 ; 
34  C.  G.  A.  386. 

Rights  against  carriers  for  injuriea 
caused  by  negligence  or  torts  of  serv- 
ants.   10  C.  C.  A.  466. 

Rights  of  persons  traveling  on  a  pass. 
31  G.  G.  A.  164. 

Burden  of  proof  of  negligence  for  inju- 
ries to.     32  G.  G.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.  32  0.  G.  A. 
301. 

Limitation  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
ticket.     32  C.  C.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     32  C.  C.  A.  305. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  G.  G.  A.  308. 

patents  FOR  INVENTIONS. 

Effect  of  previous  adjudication  on  cir- 
cuit court  of  appeals.  3  G.  G.  A. 
565;  27  G.  G.  A.  427;  32  G.  G.  A. 
475. 

Review  of  interlocutory  decree  granting 
or  continuing  injunction  in  circuit 
court  of  appeals.  3  G.  G.  A.  572; 
27  C.  C.  A.  189;  32  G.  G.  A.  484. 

Pleading  in  infringement  suits.  19  G. 
C.  A.  595. 

To  public  lands— Cancellation.  22  C. 
C.  A.  38. 

Laches  as  a  defense  in  suits  for  fn- 
fringement.  22  C.  C.  A.  211;  36  C. 
C.  A.  613. 

Power  of  patentee  to  control  his  in- 
vention.   25  G.  G.  A.  280. 

PAYMENT. 
Implied  obligation  to  pay  for  benefits 
received.    2  G.  G.  A.  488. 

PERILS  OF  THE  SEA. 

Damages  to  ship  and  cargo  by  vermin. 
18  C.  C.  A.  231;  19  G.  C.  A.  473. 

Damages  to  ship  and  cargo  through  va- 
rious causes.     19  G.  G.  A.  465. 

PLEADING. 

In  common-law  actions  in  federal 
courts.     5  0.  C.  A.  594. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  C.  G. 
A.  261. 

In  patent  infringement  suits.  19  G.  C. 
A.  595. 

POST  OFFICE. 
Nonmailable  matter.     30  G.  0.  A.  79. 

PRACTICE. 
As  regulated  by  state  laws.    1  C.  C.  A. 
515;  5  G.  C.  A.  594;  9  C.  C.  A.  548. 

PREJUDICE. 
As  ground  for  removal  of  causes.    8  C 
C.  A.  95. 

PROBATE. 

Jurisdiction  of  federal  courts.  36  C. 
C.  A.  276. 
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PUBLIC  LANDS. 

Liability  of  purdiaser  holding  equitable 

title  to  state  taxation.     4  G.  C  A. 

19tS. 
Not  subject  to  state  taxation.    4  O.  Ow 

A.  19(5. 
Decisions  of  land  department— Their 

conclusiTencss  and  effect.    22  C  G. 

A.  38:   28  C.  C.  A,  344. 

PUBLIC  FUNDS. 
Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.     38  G.  C. 
A.  458. 

PUBLIC  POLICY. 
As  affecting  contracts.    9  C.  C.  A.  666. 
Contracts   for   lobby   services.     29   C. 

C.  A.  446. 
As  affecting  monopolistic  contracts.    84 

C.  C.  A.  480. 

QUIETING  TITLE. 
Necessity  of  possession  in  suits  to  quiet 
tide.     39  a  O.  A.  522. 

RAILROADS.     (See  "Carriers.';) 
When  land  grants  taxable.    4  C.  O.  A. 

196. 
Duty  to  give  warning  signals  at  cross- 
ing.    29  C.  C.  A.  90. 
Duty  of  railroad  companies  to  furnish 
safe  appliances.     Zi  C.  O.  A.  8. 

RECEIVERS. 
Citizenship  as  affecting  the  jurisdiction 

of  the  federal  courts.    10  C.  C.  A.  253. 
Actions  by  and  against.    26  C  C.  A. 

49. 
Nature   of  certificates.    26   G.   C.   A. 

350. 

KEMOVAL  OF  CAUSES. 
As  restricted  by  state  laws.    1  C.  C.  A. 

515. 
For  prejudice  or  local  influence.    8  C. 

C.  A.  96. 
Separable   controversy.     18   C.    O.    A. 

86;   35  C.  O.  A.  155. 
Actions  against  federal  receivers.    26 

C.  C.  A.  49. 

REPEAL  OP  STATUTES. 
Repeal  of  statutes  by  implication.     38 
0.  O.  A.  136. 

REVIEW,  BILL  OF. 
Necessity  of  leave  to  tile  after  decisions 
on  appeal.    4  C.  C.  A.  72. 

RISKS. 
Assumption  of  risk  incident  to  employ- 
ment.    38  C.  a  A.  314. 

SALE. 
Of  patent.    25  C.  0.  A.  280. 

SALVAGE. 
Awards  in  federal  courts.     30  C.  C.  A. 
280. 

SEPARABLE  CONTROVERSIKS. 
As  ground  for  removal  of  cause.    18  C. 
O.  A.  86;  35  C.  C.  A.  155. 

SEPARATION  AGREEMENTS. 
Separation  agreements.     38  O.  C.  A. 
608. 


SHAREHOLDERS. 
In  national  banks.    15  CCA.  130. 

SHIPPING. 

Quick  dispatch.  14  C.  C.  A.  057;  21 
C  C  A.  342. 

Implied  warranty  of  seaworthiness.  15 
C.  C.  A.  388. 

Damages  to  ships  and  cargoes  by  ver- 
min. 18  C.  cTa.  231;  19  C.  C.  A. 
473. 

Admiralty  jurisdiction  over  contracts. 
18  C.  C.  A.  347;  27  C.  C.  A.  530. 

Loss  by  perils  of  the  sea.  19  C.  C.  A. 
4(>5. 

(Jeneral  average.     20  C  C  A.  357. 

Demurrage.    21  C.  C.  A.  337. 

SIGNALS. 
At  railroad  crossings.    29  C  C  A.  90. 

SLEEPING-CAR  COMPANIES. 
Their    duties    and    liabilities    towards 
their  passengers.     10  C.  C.  A.  335; 
34  C.  C.  A.  386. 

STATE  COURTS. 
Proceedings  enjoined  by  federal  courts. 

16  C.  C.  A.  90;   27  C.  C  A.  575. 
Jurisdiction  of  state  courts  to  enforce 

maritime  liens  under  state  laws.    21 

C.  C  A.  21. 
Conclusiveness  of  judgments  between 

federal  and  state  courts.    21  C.  C 

A.  478. 
Conflict   of   jurisdiction    with   federal 

courts.    22  C.  C  A.  356. 

STATES. 
Federal    jurisdiction    in    suit    against 

state.     13  C.  C.  A.  105. 
Estoppel  against    16  C.  C.  A.  353. 

STATUTES. 
Construction  of  statutes.     11  C  C  A. 

7L 
Constitutional  and  statutory  limitations 

of  municipal  indebtedness.     36  C.  O. 

A.  6. 
Statutory  exemptions  of  building  and 

loan  afisociations  from  operation    of 

usury  laws.     36  C.  C.  A.  343. 
Repeal  of  statutes  by  implication.     88 

O.  O.  A.  136. 
Power  of  legislature  to  pass  curative 

statutes.     39  C.  O.  A.  180. 

STOCKHOLDERS. 
Liability    to    creditors    of   corporation. 
23  C.  C  A.  315;   33  C.  C.  A.  23. 

SUICIDE. 
As  a  defense  to  a  suit  for  life  insar- 
ance.     16  C.  C.  A.  623;   28  C.  C.  A. 
284. 

SUNDAY. 
As  dies  non  juridicus.     12  C  C.    A. 
462. 

SUPREME  COURT. 
Certiorari  to  circuit  court  of  appeaJIfu 

1  C.  C.  A.  5. 
Jurisdiction.     1  C.  C.  A.  9,  11. 
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TARIFF  LAWS. 
Interpretation  of  commercial  and  trade 
terms.    18  C.  C.  A.  545. 

TAXATION. 
Of  railroad  land  grants.     4  C.  C.  A. 

196. 
Of  equitable  title  to  public  lands.    4  0. 

C.  A.  19t>. 
Lands  of  the  United  States  not  subject 

to  state  taxation.  4  C.  C.  A.  196. 
Due  process  of  law.  8  C.  C.  A.  398. 
Notice   of   equalization.     8   O.    C.    A. 

400. 
Forfeiture  for  nonpayment.    8  C5.  C.  A. 

401. 
Regulation  and  taxation  of  interstate 

commerce  by  state.     8  C.  C.  A.  492; 

24  C.  C.  A.  21. 
Limitations  of  taxing  power  from  mu- 
tual   independence    of    federal    and 

state  governments.    23  C.  C.  A.  515. 
Of  foreign  corporations.    24  C.  C.  A. 

13. 
Tax  deed  as  color  of  title.    24  C.  C.  A. 

402.  .^     ^ 

Of  intangible  property  of  nonresidents. 

31  C.  C.  A.  467. 

TELEGRAPH  COMPANIES. 

Measure  of  damages  in  actions  against. 
11  C.  C.  A.  556. 

Damages  for  mental  sufifenng  from  de- 
lay in  delivering  telegram.  11  C.  C. 
a;  571;  15  C.  C.  A.  250;  28  0.  C. 
A.  62. 

Delay  in  transmission  of  message.     14 
C.   C.   A.   177. 
THREATENING  POSTAL  CARDS. 

Nonmailable  matter.     30  C.  C.  A.  94. 

TITLE  INSURANCE.    19  C.  C.  A.  278. 

TORTS. 

Liabilities    of    carriers    for    negligence 

and  torts  of  servants.     10  C.  C.  A. 

466;  27  C.  C.  A.  651.  ^      ^^  ^ 

Of  wife — Liability  of  husband.     12  C. 

C.  A.  196. 
Of  public  officers.    14  C.  C.  A.  534. 
As  affecting  demurrage.    21  C.  C.  A. 

345. 
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ARGUED  AND  DEl^RMINED 

IN   THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(08  Fed.  562.) 

HIXDMAN  V.  FIRST  NAT.  BANK  OF  LOUISVILLE,  KY..  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  13,  18U9.) 

No.  650. 

L  Banks— Liability  for  Torts— False  Statements  in  Regard  to  Customer. 
If  a  bank,  in  order  to  increase  its  deposits  or  to  sell  its  collateral,  through 
its  board  of  directors  makes  or  causes  to  be  made  false  statements  concern- 
ing .the  financial  condition  of  one  of  its  customers,  to  a  third  person,  for 
the  purpose  of  misleading  him,  it  is  liable  for  deceit  if  loss  results;  or  if, 
having  made  such  statements,  it  conspires  with  its  customer  to  make  the 
same  public,  to  accomplish  the  same  purpose,  it  is  liable  to  one  who  acts 
upon  it  to  his  injury,  i 

&  Same. 

A  petition  against  a  bank  and  the  officers  of  an  insurance  company  which 
alleges  that  the  directors  of  the  bank  caused  its  cashier  to  make  a  certificate 
or  statement  to  the  insurance  commissioner,  falsely  representing  that  the 
company  had  a  certain  amount  of  paid-up  capital  and  surplus,  all  Of  -which  ' 
was  on  deposit  in  such  bank  in  cash  subject  to  check,  when  in  tact  si  large 
part  of  such  capital  was  represented  by  notes  of  the  other  defendant^  and 
other  subscribers  to  the  stock,  indorsed  by  the  company,  of  which  the  bank 
had  made  a  pretended  discount,  and  to  secure  which  it  held  the  stock  as 
collateral,  and  that  after  thus  securing  from  the  commissioner  a  license  to 
do  business  the  bank  and  the  other  defendants  conspired  together^  and 
caused  such  statement  to  be  published  in  the  new'spapers,  for  the  purpose 
of  inducing  third  persons  to  purchase  the  stock  so  held  as  collateral,  and 
that  plaintiff,  being  misled  thereby,  purchased  a  number  of  shares  of  such 
stock  from  one  of  the  defendants,  the  payment  for  which  was  received 
by  the  bank,  and  which  stock  was  in  fact  worthless,  because  the  company 
did  not  have  the  capital  represented,  states  a  cause  of  action  against  the 
bank  for  deceit. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

This  is  a  writ  of  error  brought  to  review  the  Judgment  of  the  circuit  court 
of  Kentucky  sustaining  the  demurrer  to  the  reformed  and  amended  petition  of 
Thomas  C.  Hindman  against  the  First  National  Bank  of  Louisville  and  others, 
seeking  to  recover  damages  for  loss  sustained  by  the  plaintiff  In  the  purchase 
of  80  shares  of  the  capital  stock  of  the  Ck)Iumblan  Fire  Insilrance  Company, 

*See  note  at  end  of  case. 
S9C.CJL— 1 
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which  purchase  was  induced,  the  petition  alleges,  by  certain  fraudulent  misrep- 
resentations of  the  bank  and  other  defendants.  The  petition  originally  was 
ordered  by  the  court  to  be  reformed.  A  demurrer  was  tiled  to  the  reformed  peti- 
tion, and  was  sustained.  The  plaintiff  then  asked  leave  to  amend,  which  was 
granted.  The  amendment  was  filed,  and  a  new  demurrer  Hied.  This  was 
sustained,  and  Judgment  entered  for  the  defendant  (G.  C.)  86  Fed.  1013. 
The  reformed  petition  makes  parties  defendant  the  First  National  Bank  of 
Louisville,  C.  B.  Sullivan,  A.  W.  Hart,  and  James  S.  Ray.  Ray  is  made  a  de- 
fendant simply  as  receiver  of  the  Columbian  Insurance  Company,  and  not  as  a 
party  to  the  transactions  charged  against  the  other  defendants.  The  petition, 
after  setting  up  the  necessary  Jurisdictional  facts  as  to  the  diverse  citizenship 
of  the  plaintiff  and  defendants,  avers  that  in  January,  1893,  certain  persons  duly 
organized  the  Columbian  Fire  Insurance  Company  under  the  laws  of  Kentucky, 
and  applied  to  the  insurance  commissioner  of  that  state  to  do  business  as  such 
therein,  with  a  capital  of  $200,000  and  a  surplus  of  $50,000;  that  the  commis- 
sioner entered  upon  an  investigation  of  the  affairs  of  the  company;  that  the 
incorporators  falsely  represented  that  the  capital  had  been  paid  in  full,  and 
that  in  addition  the  company  had  $48,000  surplus  in  cash,  free  from  debts  and 
liabilities,  and  that  the  whole  sum  of  $248,182.90  was  on  deposit  in  the  First 
National  Bank  of  Louisville,  and  subject  to  check;  that  the  conunissioner  ap- 
plied to  the  bank  for  confirmation  of  this  statement;  that  the  board  of  directors 
of  the  bank,  knowing  the  object  of  the  inquiry,  caused  the  bank  cashier  to 
make  a  sworn  certificate  to  the  insurance  commissioner  that  the  insurance 
company  had  on  deposit  $248,000  of  capital  paid  in  and  net  surplus;  that  the 
statement  was  untrue,  and  was  made  for  the  fraudulent  purpose  of  enabling 
the  insurance  company  to  deceive  the  commissioner  and  secure  a  license  to  do 
business,  when  it  was  not  lawfully  entitled  to  one;  that  it  was  done  in  pursu- 
ance of  a  conspiracy  between  the  bank  and  the  officers  of  the  insurance  com- 
pany, C.  B.  Sullivan,  A.  W.  Hart,  and  others;  that,  to  give  the  false  appearance 
of  such  a  d^)osit  as  was  certified,  the  insurance  company  and  the  bank  pre- 
tended to  make  certain  discounts  of  promissory  notes  of  notoriously  insolvent 
persons,  each  of  which  had  been  given,  as  the  bank  knew,  in  payment  of  the 
maker's  subscription  to  the  stock  of  the  insurance  company;  that  the  bank 
had  gone  through  the  form  of  discounting  the  notes  on  the  indorsement  or  guar- 
anty of  the  insurance  company,  and  of  placing  the  proceeds  to  the  credit  of  the 
latter  on  the  bank's  books;  that  many  of  the  said  notes  were  not  discounted  in 
good  faith;  that  the  proceeds  thereof  were  never  intended  to  be,  and  were  never 
in  fact,  subject  to  checks  of  the  insurance  company,  and  the  bank  had  at  all 
times  retained  a  lien  on  the  fund  thus  apparently  standing  to  the  credit  of  the 
Insurance  company.    The  petition  proceeds: 

**Plalntiff  says  that  the  said  First  National  Bank  united  with  said  insurance 
company  and  other  named  defendants,  except  Ray,  in  this  said  fraud,  for  the 
purpose  of  obtaining  the  benefit  that  would  result  to  it  from  having  said  in- 
surance company  keep  a  large  deposit  with  said  bank;  it  having  been  pre- 
viously agreed  and  understood  between  said  bank  and  said  insurance  company 
that  the  latter  would,  if  licensed  to  do  business,  keep  a  large  amount  of  cash 
on  deposit  with  said  bank  at  all  times.  Plaintiff  says  that  in  compliance  with 
this  agreement  said  insurance  company  did  thereafter  at  all  times  during  its 
existence  keep  a  large  amount  of  cash  on  deposit  in  said  bank,  which  deposit 
was  of  great  value  and  benefit  to  said  bank.  Plaintiff  says  that  said  insurance 
company,  having,  in  the  fraudulent  manner  herein  recited,  obtained  license  to 
do  business  In  Kentucky  and  in  other  states,  commenced  at  once  to  engage  in 
the  fire  insurance  business  throughout  the  various  states  in  which  it  was 
licensed.  Plaintiff  says  that  said  defendants,  except  Ray,  further  represented 
to  the  plaintiff  and  to  the  public,  by  publications,  that  the  said  company  had 
said  cash  capital  and  surplus  amounting  to  $248,182.90,  which  publicaticms  were 
made  in  the  public  prints  and  scattered  over  the  country,  and  which  were  seen 
and  relied  upon  by  plaintiff,  and  falsely  represented  that  there  were  no  mort- 
gages upon  the  same  or  liens  upon  the  same,  and  that  the  stock  had  been  paid 
for  at  $125  a  share,  and  that  the  company  was  organized  and  ready  for  business, 
and  made  representations  to  the  effect  that  the  said  company  was  a  bona  fide 
company,  with  a  soimd  capital,  properly  organized;  and  plaintiff  alleges  that 
all  the  parties  named  in  the  caption  hereof  co-operated  with  said  insurance  corn- 
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I>any  and  said  bank  and  the  officers  thereof,  and  the  other  defendants,  except 
Ray,  in  setting  said  company  on  foot,  and  publishing  that  said  cash  capital  and 
surplus  of  $250,000  had  been  paid  up  in  cash,  bona  fide,  in  accordance  with  said 
representation.  ♦  ♦  ♦  And  this  plaintiff  alleges  that  by  the  representations 
and  publications  of  the  defendants,  and  by  the  issual  of  the  said  statement 
by  said  bank  to  the  said  Duncan,  and  the  licensing  of  said  company  by  said 
Duncan.  Insurance  commissioner,  he  was  deceived,  ♦  ♦  ♦  and  while  de- 
ceived by  the  false  representations  and  deceit  and  false  and  fraudulent  con- 
spiracy of  said  defendants  in  setting  on  foot  and  floating  said  company,  and 
while  ignorant  of  the  fraud  practiced  upon  him  and  the  public,  and  when  he 
believed  the  representations  and  publications  aforesaid  to  be  true,  and  the  false 
and  fraudulent  insurance  company  to  be  a  bona  Ude  and  genuine  insurance  com- 
pany, properly  licensed,  purchased  on  Febiniary  (J,  1893,  eighty  shares  of  the 
capital  stock  of  the  said  Columbian  Fire  Insurance  Company  of  America  at  the 
price  of  $125  a  share,  making  a  total  of  $10,000,  ♦  ♦  ♦  all  of  which  said 
slinres  were  paid  for  in  cash  by  said  plaintiff,  and  were  issued  to  him  on  the 
r>th  day  of  February,  1893. 

"Plaintiff  says  that  it  was  the  purpose  of  all  the  said  defendants,  except  Ray, 
to  put  stock  of  said  Insurance  company  on  the  market  to  be  sold,  to  make  up 
said  capital  stock,  which  was  shoit,  as  hereinbefore  alleged,  and  that  the  de- 
fendants A.  W.  Hart  and  C.  B.  Sullivan,  representing  themselves  and  the  said 
other  defendants,  and  acting  in  collusion  with  all  the  other  defendants,  except 
Ray,  represented  to  the  plaintiff  that  the  said  stock  thus  sold  to  him  had  been 
paid  for,  bona  fide,  in  cash  by  the  original  subscriber  therefor,  which  repre- 
sentation was  false,  and  known  to  them  and  the  other  defendants  to  be  false, 
and  that  said  original  certificates  would  be  taken  up,  and  new  certiAcates 
Issued  In  lieu  thereof  to  the  plaintiff;  and  plaintiff  alleges  that,  as  a  matter  of 
fact,  the  shares  of  stock  which  were  so  canceled,  and  in  place  of  which  the 
certificates  filed  herewith  were  issued  to  him,  were  shares  of  stock  which  had 
been  originally  issued  to  C.  B.  Sullivan,  and  for  which  he  had  subscribed  and 
not  paid,  and  which  had  never  been  paid  for  by  him  or  any  person  whomsoever; 
and  alleges  that  said  stock  which  was  thus  sold  to  him  was  a  part  of  the  stock 
used  as  collateral  in  the  pretended  discounting  of  notes,  by  which,  on  the  guar- 
anty or  indorsement  of  the  insurance  company,  money  was  placed  to  the  credit 
of  said  insurance  company,  to  make  up  the  fictitious  capital  thereof,  by  the 
First  National  Bank,  and  said  bank  participated  in  said  frauds,  and  got  the 
benefit  of  said  payment  made  by  said  plaintiff  for  his  stock.  All  of  the  defend- 
ants, except  Ray,  knew  of  the  shortage  In  said  capital  stock,  and  fraudulently 
conspired  and  contrived  the  setting  on  foot  of  the  said  insurance  company,  and 
the  selling  of  said  stock  to  this  plaintiff:  and  plaintiff  alleges  that  said  stock, 
at  the  time  of  the  sale  to  him,  and  at  all  times  during  the  existence  of  the  com- 
pany, was  absolutely  worthless,  and  known  to  be  so  by  all  said  defendants,  who 
knew  that  said  company  started  in  said  fraudulent  manner,  and  was  unsound. 
Plaintiff  alleges,  that  said  company  continued  in  business  as  a  fire  insurance 
company  for  about  fourteen  months,  but  by  reason  of  its  not  having  Its  capital 
stock  as  aforesaid,  and  of  the  aforesaid  shortage  in  its  capital  stock,  it  was 
forced  to  make  an  assignment  on  February  27,  1894,  and  did  so  assign,  and 
became  and  was  at  all  times  from  its  inception  insolvent,  and  the  stock  was 
and  is  absolutely  worthless.*' 

By  amendment  to  the  petition,  plaintiff  further  averred  as  follows: 
**Plaintlff  alleges  that  it  was  a  part  of  the  plan  and  design  of  said  defendants, 
among  whom  was  said  bank,  to  have  said  stock  put  in  the  name  of  parties  who 
did  not  intend  In  good  faith  to  take  the  same,  and  this  was  the  case  with  the 
said  stock  of  C.  B.  Sullivan,  which  was  sold  to  plaintiff;  and  the  purpose  of  so 
doing  was  to  put  off  upon  plaintiff  and  sell  to  him  the  stock  in  the  said  fraudu- 
lent insurance  company,  the  said  Hlndman,  plaintiff,  to  pay  cash  therefor,  and 
under  said  plan  the  said  plaintiff  was  in  reality  the  first  allottee  of  said  stock; 
the  said  C.  B.  Sullivan,  as  plaintiff  alleges,  being  in  league  with  and  co-operat- 
ing with  the  said  bank  and  other  defendants  to  so  sell  stock  which  he  had  never 
Intended  to  pay  for  himself,  and  to  put  on  foot  said  insurance  company  without 
the  alleged  capital  and  surplus,  and  without  the  capital  paid  in  as  required  by 
law,  and  knowing  that  the  same  had  not  been  paid  in.  Wherefore  plaintiff 
prays  as  heretofore,  and  for  all  proper  relief.*' 
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Judge  BARR,  who  presided  in  the  circuit  court,  sustained  the  demurrer  on  the 
ground  that  the  misrepresentations  set  forth  were  addressed  to  the  original 
allottees  of  the  stock,  and  not  to  the  plaintiff,  who  was  a  purchaser  from  an 
original  allottee:  following  in  this  the  authority  of  the  case  of  Peek  v.  Gumey» 
L.  R.  6  H.  L.  378. 

W.  W.  Thum,  for  plaintiff  in  error. 

A.  P.  Humphrey,  for  defendant  in  error. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  RICKS,  District 
Judge. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  so- 
called  reformed  petition  and  its  amendment  are  inartiiicially  drawn, 
and  are  full  of  redundancy  and  evidential  averments,  but  we  think 
that  they  state  with  sufficient  clearness  the  following  case:  Several 
of  the  defendants  other  than  the  bank  organized  a  fire  insurance 
company  under  the  laws  of  Kentucky.  Before  the  company  could 
do  business  under  the  laws  of  Kentucky,  it  was  necessary  for  it  to 
procure  a  license  from  the  state  insurance  commissioner.  The  li- 
cense could  only  issue  upon  proof  that  the  capital  (|200,000)  of  the 
insurance  company  had  been  paid  in  in  cash.  But  a  little  over 
$100,000  of  the  capital  had  been  paid  in  cash  and  deposited  in  the 
defendant  bank.  To  make  up  the  needed  remainder,  the  defendant 
bank  accepted  notes  of  various  subscribers  to  the  stock  for  the 
amount  of  their  respective  subscriptions,  with  the  stock  pledged  as 
collateral  therefor.  The  notes  were  indorsed  by  the  insurance  com- 
pany. Though  the  proceeds  of  the  notes  were  credited  to  the  latter 
on  the  books  of  the  bank,  the  amount  of  them  was  not,  according 
to  the  understanding  between  the  bank  and  the  insurance  company, 
subject  to  check.  In  order  to  start  the  insurance  company  in  busi- 
ness, and  thereby  secure  for  itself  a  large  deposit  account,  and  for 
the  further  purpose  of  selling  the  stock  of  the  insurance  company 
pledged  to  it  as  collateral,  the  defendant  bank,  through  its  board  of  di- 
rectors, assisted  the  insurance  company  to  obtain  a  license  by  di- 
recting its  cashier  to  certify  to  the  insurance  commissioner  that 
the  insurance  company  had  on  deposit  with  it,  subject  to  check, 
$200,000  paid-up  capital  and  $48,000  net  surplus..  The  license 
was  issued  upon  the  faith  of  this  certificate.  In  further  pursuance 
of  its  purposes  the  defendant  bank  united  with  the  other  defendants 
in  procuring  the  publication  in  newspapers  of  general  circulation 
in  Kentucky  and  elsewhere  of  statements  similar  to  those  con- 
tained in  the  cashier's  affidavit.  The  plaintiff,  induced  by  such 
publications  and  by  the  statements  in  the  cashier's  affidavit,  and 
relying  thereon,  bought  80  shares  of  the  stock  of  the  insurance 
company,  which  the  bank  then  held  as  collateral  security  for  a  note 
of  one  of  the  defendants  given  for  his  stock  subscription.  Plaintiff 
paid  $10,000  for  the  stock.  The  stock  was  worthless  when  he  bought 
it,  and  has  never  been  worth  anything  since.  The  insurance  com- 
pany, owing  to  the  fact  that  it  never  had  the  amount  of  capital  re- 
quired by  law,  became  wholly  insolvent,  and  was  wound  up  under  the 
laws  of  Kentucky.  The  statement  of  the  cashier  was  plainly  false, 
and  known  to  be  so  by  the  bank,  for  it  clearly  implied  that  the  capital 
and  surplus  were  in  cash  over  and  above  all  liabilities. 
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The  argument  of  counsel  for  the  defendant  in,  error  is:  First. 
That  the  statement  of  the  cashier,  in  so  far  as  it  certified  that  the 
insurance  company's  deposit  was  for  capital  and  net  surplus,  was 
ultra  vires,  and  could  not  be  made  ground  for  holding  the  bank  for 
deceit.  Second.  It  is  contended  that  neither  the  cashier's  aflftdavit 
nor  the  newspaper  publications  were  addressed  to  the  plaintiff,  and 
he  had  no  right  to  rely  on  them;  that  the  former  was  directed  to 
the  insurance  commissioner  only,  and  the  latter  to  the  possible  sub- 
scribers to  the  stock,  and  not  to  one  who,  like  the  plaintiff,  bought 
stock  already  issued. 

First,  it  is  to  be  observed  that  the  question  here  is  not  of  the 
authority  of  the  cashier,  as  was  the  case  in  First  Nat.  Bank  v.  Mar- 
shall &  Ilsley  Bank,  54  U.  S.  App.  510,  28  C.  C.  A,  42,  83  Fed.  725. 
The  petition  specifically  avers  that  the  certificate  was  made  by  order 
of  the  board  of  directors.  This  was  the  governing  body  of  the  bank, 
and  although,  of  course,  in  a  certain  sense,  it  is  an  agency  or  rep- 
resentative of  the  bank,  it  is  for  all  practical  purposes  the  bank. 
Goodspeed  v.  Bank,  22  Conn.  530,  540,  541;  Burrill  v.  Bank,  2  Mete. 
(Mass.)  163;  Bank  Comers  v.  Bank  of  Buffalo,  6  Paige,  502;  Pollard 
V.  Vinton,  105  U.  S.  7,  12,  26  L.  Ed.  998;  Railway  Co.  v.  Prentice, 
147  U.  S.  101, 114,  13  Sup.  Ct.  261,  37  L.  Ed.  97;  Railway  Co.  v.  Har- 
ris, 122  U.  S.  597,  610,  7  Sup.  «.  1286,  30  L.  Ed.  1146.  The  question 
here,  therefore,  is  whether  a  national  bank  can  make  itself  liable  in 
an  action  for  deceit  by  causing  a  knowingly  false  statement  to  be 
made  concerning  the  financial  condition  of  one  of  its  customers.  In 
England  it  is  said  that  a  corporation  may  be  held  liable  for  the 
commission  of  any  wrongful  act  within  the  scope  of  its  incorpora- 
tion. Green  v.  Omnibus  Co.,  7  C.  B.  (N.  S.)  290;  Edwards  v.  Rail- 
way Co.,  6  Q.  B,  Div.  287;  Clerk  &  L.  Torts,  49.  By  this  is  meant, 
not  that  the  charter  must  specifically  authorize  the  wrongful  act, 
but  only  that  it  must  be  committed  by  the  corporation  in  pursuance 
of  a  power  lawfully  conferred,  though  wrongfully  and  tortiously  exer- 
cised. The*  same  view  is  taken  by  Mr.  Justice  Campbell,  speaking 
for  the  supreme  court  of  the  United  States,  in  Railway  Co.  v.  Quig- 
ley,  21  How.  202, 16  L.  Ed.  73,  as  follows: 

•The  result  of  the  cnse  is  that  for  acts  done  by  the  agents  of  a  corporation, 
either  in  contractu  or  in  delicto,  in  the  course  of  its  business  and  of  their 
employment,  the  corporation  is  responsible,  as  an  individual  is  responsible  under 
similar  circumstances." 

The  limits  of  a  corporation's  liability  for  a  wrong  are  somewhat 
less  strictly  laid  down  in  later  cases  in  our  supreme  court.  In  Bank 
V.  Graham,  100  U.  S.  699,  702,  25  L.  Ed.  750,  Mr.  Justice  Swayne, 
speaking  for  the  supreme  court,  said: 

"Corporations  are  liable  for  every  wrong  they  commit,  and  in  such  cases 
the  doctrine  of  ultra  vires  has  no  application."  "An  action  may  be  maintained 
against  a  corporation  for  its  malicious  or  negligent  torts,  however  foreign  they 
may  be  to  the  object  of  its  creation,  or  beyond  its  granted  powers.  It  may  be 
soed  for  assault  and  battery,  for  fraud  and  deceit,  for  false  imprisonment,  for 
malicious  prosecution,  for  nuisance,  and  for  libel." 

In  Salt  Lake  City  v.  Hollister,  118  U.  S.  256,  260,  6  Sup.  Ct.  1055, 
30  L.  Ed.  176,  Mr.  Justice  Miller,  speaking  for  the  court,  said: 
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"The  tnith  is  that  with  tlie  great  Increase  in  corporations  in  very  recent 
times,  and  in  their  extension  to  nearly  all  the  business  transactions  of  life, 
it  has  been  found  necessary  to  hold  them  responsible  for  acts  not  strictly 
within  their  corporate  powers,  but  done  in  their  corporate  name,  and  by  corpo- 
ration officers  who  were  competent  to  exercise  all  the  corporate  powers.  When 
such  acts  are  not  founded  on  contract,  but  are  arbitrary  exercises  of  power.  In 
the  nature  of  torts,  or  are  quasi  criminal,  the  corporation  may  be  held  to  a 
pecuniary  responsibility  for  them  to  the  party  injured." 

The  latest  expression  of  the  court  on  this  subject  is  found  in 
Gaslight  Go.  v.  Lansden,  172  U.  S.  534,  544,  19  Sup.  Ct.  296,  43  L.  Ed. 
543,  in  which  it  is  said: 

"The  result  of  the  authorities  is,  as  we  think,  that,  in  order  to  hold  a  corpora- 
tion liable  for  the  torts  of  any  of  its  agents,  the  act  in  question  must  be  performed 
in  the  course  and  within  the  scope  of  the  agent's  employment  in  the  business 
of  the  principal.  The  corporation  can  be  held  responsible  for  acts  which  are 
not  strictly  within  the  corporate  powers,  but  which  were  assumed  to  be  per- 
formed for  the  corporation  and  by  the  corporate  agents  who  were  competent  to 
employ  the  corporate  powers  actuaUy  exercised." 

It  is  not  necessary  for  us  to  consider  or  discuss  the  difference,  if 
any,  between  these  measures  of  corporate  liability  for  torts,  be- 
cause we  think  that  the  case  made  by  the  petition  is  within  the  most 
conservative  of  them.  It  is  a  part  of  a  bank's  business  to  secure  as 
large  deposits  as  possible.  It  is  also  part  of  a  bank*s  business  to 
sell  at  as  high  a  price  as  may  be  the  collateral  held  by  it  to  secure 
its  bills  receivable.  If  the  bank,  in  order  to  increase  its  deposits 
or  to  sell  its  collateral,  makes  or  causes  to  be  made  false  state- 
ments concerning  the  financial  condition  of  one  of  its  customers 
and  depositors  to  a  third  person,  for  the  purpose  of  misleading  that 
person  to  his  injury,  we  think  the  bank  is  liable  in  deceit  if  loss 
ensues.  The  relation  of  a  bank  to  its  depositors  and  customers  is 
one  which  gives  it  exceptional  opportunity  to  acquire  most  reliable 
information  of  their  business  and  financial  affairs.  It  is  a  conmion 
practice  for  the  cashier  of  one  bank  to  apply  to  the  cashier  of  an- 
other to  learn  the  financial  standing  of  customers  of  the  latter  bank, 
or,  indeed,  of  any  person  doing  business  in  the  city  of  the  latter 
bank.  When  the  answers  made  are  not  made  for  the  benefit  or  in 
the  business  of  the  second  bank,  but  are  merely  matters  of  courtesy 
between  the  two  cashiers,  the  second  bank  is  not  responsible  foV 
their  inaccuracy  or  falsity.  This  was  found  to  be  the  state  of  the 
case  in  First  Nat.  Bank  v.  Marshall  &  Ilsley  Bank,  54  U.  S.  App. 
510,  28  C.  C.  A.  42,  83  Fed.  725.  But  the  ratio  decidendi  of  that  case 
was  that  if  the  false  answer  to  the  query  had  been  made  by  the 
cashier,  with  the  privity  of  the  president,  in  the  business  and  for 
the  benefit  of  the  bank,  the  bank  would  have  been  liable.  It  is  the 
usual  practice  for  depositors  and  customers  of  a  bank  to  refer  oth- 
ers to  the  bank  for  information  as  to  their  financial  responsibility. 
To  give  such  information  to  third  persons  or  to  the  public  at  the 
instance  of  the  customer  or  depositor  is  certainly  not  beyond  the 
scope  of  banking  powers.  It  is  argued  that,  while  the  bank  might 
properly  certify  to  the  amount  on  deposit  to  the  credit  of  one  of 
its  depositors,  it  has  no  power  to  certify  how  much  of  the  deposit 
is  for  capital  and  how  much  for  net  surplus.  This  is  too  refined. 
The  bank's  relation  to  the  insurance  company  as  a  customer  might 


Digitized  by 


Google 


HIXDMAN    V.   FIRST   NAT.   BANK.  7 

very  well  enable  it  to  learn  with  reasonable  certainty  how  and  for 
what  purpose  the  money  deposited  had  been  paid  in,  and  whether  it 
was  net  capital  or  surplus,  or  was  likely  to  he  reduced  by  outstand- 
ing liabilities,  and  to  give  this  information  to  whom  it  might  con- 
cern, with  the  consent  of  the  depositor.  It  certainly  had  the  amplest 
knowledge  of  the  fact  that  the  insurance  company  was  a  large  debtor 
of  the  bank, — so  large  as  to  make  the  statement  that  it  had  a  paid-in 
cash  capital  and  net  surplus  of  |248,000  utterly  false.  If  it  made 
such  a  statement  to  the  insurance  commissioner  to  obtain  a  license, 
and  was  privy  to  the  publication  of  the  same  statement  in  the  pub- 
lic press,  as  is  alleged,  all  for  the  purpose  of  securing  a  large  bank 
deposit  and  of  selling  stock  held  by  it  as  collateral,  it  seems  to  us 
that  this  was  done  in  the  course  of  the  business  of  the  bank,  and 
was  ^'within  the  scope  of  its  incorporation."  In  Barwick  v.  Bank, 
L.  R.  2  Exch.  259,  the  action  was  for  deceit  against  a  bank.  The 
plaintiff  furnished  feed  to  the  horses  of  a  government  contractor, 
who  was  a  customer  and  depositor  of  the  bank,  on  the  written  as- 
surance of  the  manager  of  the  bank  that  if  the  plaintiff  would  do 
so  the  bank  would  pay  him  out  of  the  first  money  received  by  the 
contractor  from  the  government  after  the  bank  had  satisfied  any 
claim  of  its  own.  The  bank  then  held  a  note  of  the  contractor  for 
£12,000,  but  the  manager  did  not  disclose  this.  The  court  held  that 
the  case  should  be  left  to  the  jury  to  say  whether  the  manager  had 
not  given  the  plaintiff  to  understand  that  there  was  a  probability 
that  out  of  the  government  payment  there  would  be  enough  to  pay 
plaintiff,  when  he  knew  there  was  not.  This  case  shows  clearly 
that  a  bank's  statement  concerning  the  financial  condition  of  its 
customer  is  an  act  within  its  corporate  capacity,  at  least  when  made 
to  further  the  business  interests  of  the  bank.  The  petition  charges 
the  bank  not  only  with  falsely  making  the  false  statement  to  the 
insurance  commissioner,  but  also  witii  conspiring  with  the  other 
defendants  to  repeat  the  statements  to  the  public  in  the  newspa- 
pers in  furtherance  of  the  two  purposes  already  stated.  It  is  now 
well  settled  that  a  corporation  may  be  held  for  torts  in  which  ex- 
press malice  or  intent  to  defraud  is  a  necessary  element.  Barwick 
V.  Bank,  L.  R.  2  Exch.  259;  Goodspeed  v.  Bank,  22  Conn.  530;  Rail- 
way Co.  V.  Quigley,  21  How.  202,  16  L.  Ed.  73;  Railway  Co.  v. 
Prentice,  147  U.  S.  101,  114,  13  Sup.  Ct.  261,  37  L.  Ed.  97;  Railway 
Co.  V.  Harris,  122  U.  S.  597,  610,  7  Sup.  Ct.  1286,  30  L.  Ed.  1146.  It 
is  a  necessary  corollary  from  these  cases  that  a  corporation  may 
be  held  for  a  conspiracy  with  others  resulting  in  injury  to  a  third 
person.  The  point  is  expressly  adjudged  by  the  court  of  appeals 
of  New  York  in  Buffalo  Lubricating  Oil  Co.  v.  Standard  Oil  Co.,  106 
N.  Y.  669,  12  N.  E.  825;  same  case  in  supreme  court,  42  Hun,  153. 
See,  also,  to  same  effect,  Moores  v.  Bricklayers'  Union,  23  Cin.  Law 
Bui.  48,  affirmed  by  supreme  court  of  Ohio,  without  report,  31  Cin. 
Law  Bui.  208;  Dodge  v.  Bradstreet  Co.,  59  How.  Prac.  104.  If  a 
bank  may  make  a  false  statement  concerning  the  financial  condition 
of  one  of  its  customers  for  its  own  benefit,  and  may  conspire  with 
another  to  accomplish  its  business  purposes,  it  follows  that  it  may 
conspire  with  others  to  circulate  the  statement  already  made  by  it 
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to  deceive  the  public,  and  that  any  one  of  the  public  to  whom  the 
statement  is  addressed,  and  who  acts  upon  it  to  his  injury,  may  hold 
the  bank  for  his  loss. 

The  second  ground  urged  in  favor  of  the  demurrer  was  that  the 
statements  concerning  the  financial  condition  of  the  insurance  com- 
pany were  not  addressed  to  the  plaintiff,  byt  only  to  the  insurance 
commissioner,  on  the  one  hand,  or  to  the  probable  subscribers  to 
the  stock  of  the  insurance  company,  on  the  other.  The  plaintiff, 
it  is  said,  was  not  the  insurance  commissioner,  and  was  not  a  sub- 
scriber to  the  stock,  but  was  a  purchaser  from  an  original  sub- 
scriber. In  the  case  of  Peek  v.  Gurney,  L.  R.  6  H.  L.  377,  one  who, 
misled  by  false  statements  in  a  prospectus  issued  by  the  directors  of 
an  intended  company,  had  bought  shares  therein  from  aii  original 
allottee  and  suffered  severe  losses,  attempted  to  hold  the  directors 
for  his  injury.  It  was  held  that  a  prospectus  was  addressed  to  the 
original  allottees;  that  when  the  allotment  was  completed  the  office 
of  the  prospectus  was  exhausted,  and  one  purchasing  from  an  orig- 
inal allottee  could  not  rely  on  it  and  hold  those  issuing  it  for  his 
loss.  The  case  has  not  met  with  entire  concurrence  by  the  courts 
of  this  country.  Dissent  from  its  conclusion  is  based  on  the  view 
that  one  issuing  a  prospectus  or  statement  calculated  to  mislead 
others  to  their  injury  ought  to  be  charged  with  liability  to  any  per- 
son or  class  of  persons  whose  action  on  the  faith  of  it  he  might  rea- 
sonably and  naturally  anticipate,  and  that  purchasers  from  original 
allottees  are  quite  as  likely  to  act  on  the  prospectus  as  the  allottees 
themselves.  We  do  not  find  it  necessary,  however,  to  discuss  the 
principles  of  Peek  v.  Gurney  in  deciding  this  case,  for  we  think  it 
clear  that  the  averments  of  the  petition  make  it  unnecessary.  The 
newspaper  statements  of  the  condition  of  the  insurance  company, 
repeated  from  the  cashier's  statement  to  the  insurance  commissioner, 
to  all  of  which  the  bank  is  alleged  to  have  been  privy,  were  not  is- 
sued or  addressed  to  original  subscribers  to  the  stock.  The  petition 
and  its  amendment  in  effect  aver  that  the  original  subscriptions 
were  made  by  defendants  and  others  engaged  in  promoting  the  com- 
pany, and  that  the  purpose  of  the  company  and  the  bank  was  not 
so  much  to  secure  original  subscribers,  as  to  sell  the  stock  which 
had  been  pledged  to  the  bank  to  secure  payment  of  the  original  sub- 
scriptions, and  which  the  bank  was  therefore  especially  interested 
in  selling.  The  false  statements  are  thus  averred  to  have  been  made 
for  the  very  purpose  of  reaching  and  influencing  purchasers  like  the 
plaintiff,  and  Peek  v.  Gurney  has  no  application.  See  Andrews  v. 
Mockford  [1S96]  1  Q.  B.  372.  Even  if  it  be  conceded  that  the  plaintiff 
had  no  right  to  rely  on  the  certificate  to  the  insurance  commissioner, 
the  repetition  of  the  contents  of  the  certificate  in  newspaper  publica- 
tions by  the  bank  and  others  for  the  very  purpose  of  misleading  prob- 
able purchasers  of  the  stock  is  quite  sufficient  to  hold  the  bank  and 
the  other  defendants. 

A  third  objection  to  the  sufficiency  of  the  petition  and  its  amend- 
ment is  that  it  shows  no  damage  to  plaintiff,  and  fraud  without  dam- 
age gives  no  action.  The  contention  is  that  the  measure  of  the  re- 
covery in  such  a  case  is  the  difference  between  the  price  paid  and 
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the  Talue  of  the  stock  when  bought  (Peek  v.  Deny,  37  Ch.  Div.  591), 
and  that  there  is  no  averment  in  the  petition  that  the  stock  was  not 
worth  what  plaintiff  paid  for  it  when  he  bought  it.  For  subse- 
qnent  losses  doe  to  misfortune  or  mismanagement  defendants  can- 
not, it  is  said,  be  made  responsible  in  this  action.  This  objection 
must  fail  for  the  reason  that  the  petition  expressly  alleges  that  the 
stock  was  worthless  when  i^intiff  bought  it.  The  judgment  of  the 
circuit  court  is  reversed,  with  directions  to  overrule  the  demurrer 
to  the  reformed  petition  and  its  amendment,  and  to  require  the  de- 
fendants to  answer.  The  costs  of  the  proceeding  in  error  should  be 
paid  by  defendants. 

NOTE. 
Liability  of  Corporations  for  Torts. 

1.  Nature  and  Extent  of  Corporate  Liability  in  General 

[a]  Corporations  are  liable  in  actions  of  tort  in  the  same  maimer  and  to  tbe 
same  extent  as  natural  persons. 

— (Colo.  Sup.  1873)    Telegraph  Co.  v.  Eyser,  2  Cola  141; 
(IlL  Sop.  1866)    Harlem  v.  Emmert,  41  HI.  319; 
(N.  Y.  App.  1880)    FishkiU  Sav.  Inst.  v.  National  Bank  of  FishkUl,  QO  N. 

Y.  162,  36  Am.  Rep.  685;    (Sup.  1858)  Robinson  y.  Railroad  Co.,  27 

Barb.  512; 
(Pa.  Sup.  1818)    Turnpike  Co.  y.  Rotter,  4  Serg.  &  R.  6,  8  Am.  Dec.  675. 

[b]  The  general  principles  ot  liability  of  a  master  for  the  torts  of  his  servant 
apply  as  well  to  corporations  as  to  private  individuals. 

— <Md.  Sup.  1882)     Coal  Co.  y.  McC?uUoh,  59  Md.  403; 

(N.  C.  Sup.  1887)    Hussey  y.  King,  3  S.  B.  023.  98  N.  C.  34; 

(Pa.  Sup.  1870)    Oil  Co.  y.  GUson,  63  Pa.  St.  (13  P.  F.  Smith)  146. 

[c]  (Ky.  App.  1883)  C^orporations  are  liable  in  civil  actions  for  the  tortious 
acts  of  their  servants  or  agents  in  the  course  of  their  employment  committed 
by  them,  either  express  or  implied,  whether  such  acts  faU  within  the  designa- 
tion of  forcible,  negligent,  maUcious,  or  fraudulent  torts. — Matthews  y.  Bridge 
Co.,  4  Ky.  Law  Rep.  725. 

[d]  (Mich.  Sup.  1868)  An  avoidable  Injury  to  person  or  reputation,  whether 
the  party  acts  in  a  corporate  or  private  character,  entitles  the  injured  party 
to  redress.— Post  Co.  v.  McArthur,  16  Mich.  447. 

[e]  (Mo.  Sup.  1877)  A  railroad  company  which  directs  a  contractor  for  the 
construction  of  its  road,  to  enter  and  build  the  road  upon  land  which  it  has 
acquired  subject  to  an  existing  lease,  is  liable  as  a  Joint  tort  feasor  with  the 
contractor  and  his  servants  for  damages  done  by  them  to  the  lessee's  crops 
in  the  prosecution  of  the  work. — UUman  y.  Railroad  Co.,  67  Mo.  118. 

2.  Statutory  Provisions. 

[a]  (Ga.  Sup.  1858)  Act  1850,  providing  that,  where  death  ensues  from 
wrongful  act,  "the  perpetrator  of  the  injury"  shaU  be  liable  therefor,  includes 
corporations. — ^RaUroad  O).  v.  PauUc,  24  Ga.  356. 

(bl  (Iowa  Sup.  1865)  Under  Rev.  St  $  4111,  providing  that,  ••where  a 
wrongful  act  produces  death,  the  perpetrator  is  civilly  liable  for  the  injury," 
a  corporation  is  liable  in  a  civil  action  for  the  wrongful  acts  of  its  servants, 
whether  criminal  or  otherwise,  which  were  done  in  its  service,  and  which 
produce  death. — Donaldson  v.  Railroad  Ck>.,  18  Iowa,  280,  87  Am.  Dec.  391. 

[c]  (La.  Sup.  1837)  That  part  of  the  Ck)de  (article  2299)  which  provides  that 
a  principal  shall  not  be  liable  for  the  consequences  of  his  agents'  acts  which 
he  could  not  prevent  does  not  apply  to  corporations,  since  no  corporation  can 
act  except  through  its  agents. — ^Marlatt  y.  C3otton-Press  Co.,  10  La.  583. 

[d]  (R.  I.  Sup.  1871)  The  provision  of  ReY.  St  c.  176,  $  21,  that  a  person 
Inflicting  an  injury  causing  death  shall  be  liable  in  damages  for  the  death  so 
caused,  included  corporations  as  well  as  natural  persons. — Chase  y.  Steamboat 
Co..  10  R.  L  79,  11  Am.  Rep.  274. 
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[e]  (Tex.  CiT.  App.  1894)  Rey.  St.  art.  2899,  providing  tliat  an  action  for 
damages  may  be  brouglit  "when  the  death  of  any  person  is  caused  by  the 
wrongful  act,  negligence,  unskillfuhiess  or  default  of  another,"  authorizes  an 
action  for  death  against  a  private  corporation. — Fleming  v.  Loan  Agency, 
27  S.  W.  126.  87  Tex.  238.  26  L.  R.  A.  250;  Id.,  28  S.  W.  388. 

3.  Exercise  of  Corporate  Powers, 

[a]  A  corporation  authorized  to  carry  on  a  business  Is  liable  for  the  nuisance 
created  thereby. 
— (U.  S.  Sup.,  D.  C.  1883)    Baltimore  &  P.  R,  Oo.  v.  Fifth  Baptist  Church, 
2  Sup.  Ct  719,  108  U.  S.  317,  27  L.  Ed.  739; 
(Ind.  Sup.  1863)    Gas  Co.  v.  Te^,  20  Ind.  131; 
(N.  J.  Ch.  18G9)     Babcoclt  v.  Stoclt-Yard  Co..  20  N.  J.  Eq.  (5  C.  E.  Green) 

296* 
(N.  y!  App.  1890)    Bohan  v.  Gaslight  Co..  25  N.  E.  246.  122  N.  Y.  18,  9 

L.  R.  A.  711; 
(Pa.  Sup.  1861)    Gas  Co.  v.  Murphy,  39  Pa.  St.  (3  Wright)  257. 
CONTRA,  see 

(Ohio  Sup.  1858)    Parrat  v.  Railroad  Co.,  10  Ohio  St  624. 
Lb]  A  corporation  is  liable  for  damages  caused  to  the  land  of  another  while 
exercising  the  power  conferred  by  its  charter. 

— <Ind.  Sup.  1876)     Railway  Co.  v.  Smith,  52  Ind.  428; 
(N.  H.  Sup.  18G2)    Eastman  v.  Manufacturing  Co..  44  N.  H.  143,  82  Am. 
Dec.  201;    (1865)  Same  v.  Goodale.  46  N.  H.  53;    (1872)  Eaton  v.  Rail- 
road Co.,  51  N.  H.  504,  12  Am.  Rep.  147; 
(N.  J.  Err.  &  App.  1880)     McAndrews  v.  CoUerd.  42  N.  J.  Law  (13  Vroom) 
189,  36  Am.  Rep.  508. 

[c]  Where  a  charter  is  unconstitutional  and  yoid,  it  affords  no  protection 
to  those  acting  under  it. 

— (N.  Y.  App.  1880)     Bridge  Co.  v.  Paige,  83  N.  Y.  178,  38  Am.  Rep.  407; 
(Ohio  Sup.  1834)    Hamilton  Co.  v.  Cincinnati  &  W.  Turnpike  Co.,  Wright, 
603. 

[d]  (111.  Sup.  1869)  Where  a  street-railway  corporation  accepts  its  charter, 
and  constructs  a  track,  it  is  an  implied  condition  that  it  will  not  injure  others 
by  its  construction  or  maintenance,  and,  if  injury  results  therefrom,  it  must 
be  held  responsible  for  the  damage. — Carrying  Oo.  v.  DeltE,  50  IlL  210. 

[e]  (Ind.  Sup.)  A  corporation  is  liable  for  injuries  to  private  property  neces- 
sarily resulting  from  an  authorized  act.  though  no  remedy  therefor  is  g^ven 
the  injured  property  owner  by  its  charter.-— (1857)  Railroad  Co.  v.  Dick,  9 
Ind.  433;    (1858)  Railroad  Co.  v.  Boden,  10  Ind.  96. 

[f]  (Ind.  Sup.  1862)  The  fact  that  a  corporation,  in  exercising  Its  powers, 
did  no  willful  or  unnecessary  damage  to  the  property  of  others,  does  not  re- 
lieve it  from  liability  for  damages  caused  thereby. — Railroad  Co.  v.  Huff,  19 
Ind.  315. 

[g]  (Me.  Sup.  1857)  No  action  can  be  maintained  against  a  railroad  corpora- 
tion for  injuries  by  acts  done  in  conformity  with  its  charter,  unless  it  has 
in  some  way  forfeited  its  charter  rights,  or  the  charter  has  been  rightfully 
modified  by  some  statute. — Growen  v.  Railroad  Co.,  44  Me.  140. 

[h]  (Me.  Sup.  1809)  A  corporation  exercising  its  corporate  rights  and  per- 
forming its  corporate  duties  carefully  and  skillfully,  without  negligence  or 
fault,  is  not  liable  in  damages  to  any  one  who  may  incidentally  suffer  injury 
and  loss  from  the  legitimate  use  of  the  privileges,  and  the  performance  of  the 
duties,  for  which  it  was  created. — Lawler  v.  Boom  Co.,  56  Me.  443. 

[I]  (Md.  Sup.  1875)  Proof  of  negligence  is  not  essential  to  recover  for  dam- 
age to  a  house  caused  by  the  legally  authorized  construction  by  a  raikoad 
company  of  a  tunnel  in  a  street  adjoining  it. — Railroad  Co.  v.  Reany,  42  Md. 
117. 

[J]  (N.  Y.  App.  1856)  Although  a  plank-road  company  has  acquired  the  right 
to  construct  its  road  on  a  higliway,  it  is  bound,  while  engaged  In  the  con- 
struction, to  exercise  reasonable  care  to  render  ordinary  public  travel  con- 
venient and  safe;  and  if  by  negligence  the  road  is  rendered  unsafe,  such  com- 
pany is  responsible  for  damages. — Ireland  v.  Plank-Road  Co.,  13  N.  Y.  526. 
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4.  Ultra  Vires  Acta. 

[a]  A  corporation  cannot,  when  sued  for  a  tort,  set  \xp  the  defense  that  the 
doing  of  the  act  out  of  which  the  tort  arose  was  ultra  vires. 

—(U.  S.  Sup.,  Pa.,  1879)     Bank  v.  Graham,  100  U.  S.  699,  25  L.  Ed.  750: 
(Ky.  Super.  1885)    Com.  v.  C,  St.  L.  &  N.  O.  R.  Co..  7  Ky.  Law  Uep.  305; 
(Mo.  Sup.  1888)    Sherman  v.  Printing  Co..  29  Mo.  App.  31; 
(N.  J.  Err.  A  App.  1885)    Railway  Co.  v.  Harlng.  47  N.  J.  Law  (18  Vroom) 

137,  54  Am.  Rep.  123: 
(N.  C.  Sup.  1885)    Gruber  v.  Railroad  (3o.,  92  N.  C.  1;    (1887)  Hussey  v. 
King.  3  S.  E.  923.  98  N.  C.  3i. 
CONTRA,  see 

(Ind.  Sup.  1878)    Haag  v.  Commissioners,  60  Ind.  511,  28  Am.  Rep.  654. 

[b]  A  corporation  Is  liable,  to  the  same  extent  and  under  the  same  circum- 
stances as  a  natural  person,  for  the  consequences  of  Its  wrongful  acts,  and  will 
be  held  to  respond  for  every  grade  and  description  of  forcible,  malicious,  or 
negligent  tort  or  wrong  which  it  commits,  however  foreign  to  its  nature  or 
beyond  its  granted  powers  the  wrongful  act  may  be. 

—(Mo.  Sup.  1881)    Alexander  v.  Relfe,  74  Mo.  495; 
(N.  Y.  App.  1865)    Railroad  Co.  v.  Schuyler,  34  N.  Y.  30. 

[cj  (Ala.  Sup.  1878)  In  order  to  fix  a  corporation's  liability  for  a  tort,  it  is 
not  necessary  that  it  should  have  been  committed  while  the  corporation  was 
In  the  exercise  of  powers  conferred  by  the  charter.  It  may  have  been  by 
employes  exceeding  the  corporate  power. — Railroad  Oo.  v.  Chappell,  61  Ala. 
527. 

[d]  (Ala.  Sup.  1884)  A  corporation  cannot  avoid  liability  for  an  injury 
caused  by  the  negligence  of  an  officer  on  a  steamboat  operated  by  it,  by  the 
plea  that  the  running  of  the  steamboat  was  ultra  vires  because  it  was  char- 
tered only  as  a  railroad  and  banking  company. — Railroad  Co.  v.  Smith,  76  Ala. 
572,  52  Am.  Rep.  353. 

[e]  (Mass.  Sup.  1859)  A  private  corporation  is  liable  to  an  action  for  an  in- 
jury to  a  traveler  from  an  obstruction  placed  by  it  in  a  way  built  and  kept 
Id  repair  by  It,  and  used  by  the  public  so  as  to  have  become  a  public  way,  al- 
though the  corporation  was  not  authorized  by  its  charter  to  build  it. — Taylor 
V.  Water-Power  Co.,  78  Mass.  (12  Gray)  415. 

[f]  (Mass.  Sup.  1893)  Though  the  maintenance  of  a  ferry  by  an  educational 
corporation  is  ultra  vires,  such  corporation  is  liable  for  injuries  to  a  passenger 
being  transported  thereon  for  hire,  caused  by  the  negligence  of  the  employ^ 
In  diarge.— NIms  v.  Mt.  Hermon  Boys'  School,  35  N.  E.  776,  160  Mass.  177, 
39  Am.  St.  Rep.  467,  22  L.  R.  A.  364. 

[g]  (Mo.  Sup.  1874)  A  criminal  prosecution  not  being  within  the  scope  of 
the  general  powers  or  purposes  of  a  railroad  corporation,  such  corporation  is 
not  liable  for  a  malicious  prosecution  Instituted  by  its  agents  against  one  of 
Its  officers  in  the  name  of  the  state  for  an  alleged  embezzlement. — Gillett  v. 
RaUroad  Ck>.,  55  Mo.  315,  17  Am.  Rep.  653. 

[h]  (Tenn.  Sup.  1871)  In  an  action  against  a  corporation  to  recover  dam- 
ages occasioned  by  the  negligence  of  its  employ^.  It  is  no  defense  to  show  that 
the  act  from  which  the  injury  resulted  was  not  authorized  by  the  charter,  if 
the  corporation  in  any  clear  and  explicit  manner  recognized  the  act  as  done 
in  its  business,  as  by  employing  agents  to  superintend  it,  or  receiving  the 
profits  arising  from  It.— Hutchinson  v.  Raibroad  Ck).,  63  Tenn.  (6  Helsk.)  634. 

5.  Torts  of  Agents  and  Employes. 

[a]  Corporations  are  liable  for  torts  of  their  agents  and  employ^  within  the 
scope  of  their  authority. 
—(111.  App.  1888)    Telegraph  CJo.  v.  Satterfleld,  34  111.  App.  386; 
(Ind.  Sup.  1874)    Railroad  Co.  v.  Graham,  46  Ind.  239; 
(Miss,  Sup.  1866)    Sutton  v.  Board,  41  Miss.  236; 
(Mo.  App.  1877)    Iron  Mountain  Bank  v.  Mercantile  Bank,  4  Mo.  App. 

505; 
(Neb.  Sup.  1894)    Fitzgerald  v.  Construction  Co.,  59  N.  W.  838,  41  Neb. 

874; 
(N.  M.  Sup.  1884)    Railway  Co.  ▼.  Harris,  2  Pac.  369,  3  N.  M.  (3  Johns.) 
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(Pa.  Sup.  1884)    Iron  Works  v.  Barber.  106  Pa.  St.  125;    (Super.  1874) 
Fenton  v.  Machine  CJo.,  9  Phlla.  189. 

[b]  A  corporation  is  liable  for  the  willful  acts  and  torts  of  its  agents  com- 
mitted within  the  general  scope  of  their  employment  although  the  particular 
acts  hare  not  been  previously  authorized  or  subsequently  ratified  by  it 

— (Ind.  Sup.  1871)  Railroad  Co.  t.  Rogers,  38  Ind.  116,  10  Am.  Rep.  103; 
(1873)  Railway  Co.  v.  Anthony,  43  Ind.  183;  (1881)  Express  C^.  v.  Pat- 
terson, 73  Ind.  430;  (1881)  Railroad  Co.  v.  Jackson,  81  Ind.  19;  (1884) 
Banister  v.  Pennsylvania  Co.,  98  Ind.  220;  (1884)  Railroad  Co.  v.  Mc- 
Kee,  99  Ind.  519,  50  Am.  Rep.  102; 
(Ky.  App.  1889)    Perkins  v.  Association,  10  S.  W.  659. 

[c]  A  corporation  is  only  liable  for  the  tortious  acts  of  its  agents  or  servants 
while  in  the  course  of  their  employment  In  the  business  of  the  corporation. 

—(Mo.  Sup.  1865)  Soulard  v.  City  of  St.  Louis,  36  Mo.  546;  (1882)  Boogher 
v.  Association,  75  Mo.  319,  42  Am.  Rep.  413;  (1884)  Woodward  v.  RaU- 
way  Co.,  85  Mo.  142; 

(Neb.  Sup.  1879)    Miller  v.  Railroad  Co.,  8  Neb.  219; 

(Pa.  Sup.  1884)    Iron  Works  v.  Barber,  106  Pa.  St.  125,  51  Am.  Rep.  508. 

[d]  A  corporation  is  liable  civiliter  for  torts  committed  by  its  servants  or 
agents  precisely  as  a  natural  person,  when  done  by  its  authority,  express  or 
implied. 

— (U.  S.  Sup.,  N.  M.,  1887)    Railway  Co.  v.  Harris,  7  Sup.  Ct  1286,  122 

U.  S.  597,  30  L.  Ed.  1146;    (U.  S.  C.  C.  A.,  Fla,.  1899)  Express  Co.  v. 

Flatten,  93  Fed.  936; 
(Md.  Sup.  1882)    Western  Maryland  R.  O).  v.  Franklin  Bank  of  Baltimore, 

60  Md.  36; 
(N.  Y.  App.  1880)    FishkiU  Sav.  Inst.  v.  National  Bank  of  FlshkUl,  80  N. 

Y.  162,  affirming  (Sup.  1879)  19  Hun,  354. 

[e]  (U.  S.  C.  C.  A.,  Fla.,  1899)  A  declaration,  in  an  action  against  a  corpora- 
tion for  personal  injuries,  which  alleges  that  defendant  employed  certain  de- 
tectives to  investigate  an  alleged  robbery,  and  that  in  the  course  of  such  em- 
ployment such  detectives,  with  other  persons  procured  by  them,  committed  an 
assault  on  plaintiff  for  the  purpose  of  compelling  him  to  confess  to  the  com- 
mission of  the  robbery,  and  inflicted  the  injuries  sued  for,  states  sufficient 
facts  to  connect  the  defendant  with  the  injury,  and  to  charge  it  with  liability 
therefor;  the  means  employed  by  its  agents  in  the  investigation  being  left 
to  their  discretion.  In  the  exercise  of  which  they  were  within  their  authority. 
A  ratification  or  repudiation  of  their  acts  by  defendant  after  they  were  com- 
mitted, and  plaintiff*s  right  of  action  had  accrued,  would  be  immaterial. — 
Express  Co.  v.  Flatten,  36  C.  C.  A.  46,  93  Fed.  936. 

[f]  (U.  S.  C.  C,  Ohio,  1891)  Where  a  fraudulent  contract  was  made  by  de- 
fendants president,  who  was  its  managing  officer,  and  made  its  contracts, 
defendant  cannot  escape  liability  on  the  ground  that  this  transaction  was  con- 
ducted by  the  president  without  its  knowledge  or  concurrence. — Grand  Rapids 
Safety-Deposit  Co.  v.  Cincinnati  Safe  &  Lock  Co.,  45  Fed.  671. 

[g]  (Ga.  Sup.  1875)  An  aggregate  corporation  can  act  only  through  and  by 
agents,  and  may  commit  frauds,  but  only  through  Its  agents.  It  Is,  therefore, 
bound  by  the  fraudulent  conduct  of  its  agents  engaged  in  its  business,  and  on 
that  line  of  the  business  where  it  puts  such  agent  to  work.  For  all  deceit  mis- 
representation, and  falsehood.  In  the  course  of  that  business,  whereby  anybody 
is  cheated,  the  corporation  is  responsible. — Scofield  RoUlng-Mlll  Co.  v.  State, 
54  Ga.  635. 

[h]  (111.  App.  1890)  The  agent  of  an  insurance  company  who  has  no  au- 
thority to  circulate  printed  matter  for  the  company  without  its  consent  can- 
not make  it  liable  for  a  libel  thus  published  without  the  consent  or  ratifica- 
tion of  the  company. — Insurance  Co.  v.  Paul,  37  111.  App.  439. 

[i]  (Ind.  Sup.  18S1)  An  express  company  which  employs  agents  to  pursue, 
arrest,  and  prosecute  those  who  are  supposed  to  have  stolen  the  company's 
property,  is  liable  for  the  acts  of  Its  agents  who  falsely  imprison  parties  sus- 
pected, notwithstanding  that  the  company  does  not  expressly  authorize  or 
sanction  the  illegal  Imprisonment. — Express  Co.  v.  Patterson,  73  Ind.  430. 

[J]  (Iowa  Sup.  1861)    A  railroad  corporation  is  liable  for  the  torts  of  its  agent 
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while  engaged  in  the  performance  of  his  duties,  but  not  for  liis  willful  or 
criminal  acts.— De  Camp  v.  Railroad  Oo.,  12  Iowa,  348. 

[k]  (Kan.  Sup.  1877)  An  insurance  company  is  liable  to  a  third  person  in 
a  civil  action  for  the  frauds,  deceits,  and  misrepresentations  of  its  general 
agent,  when  the  acts  so  committed  are  apparently  within  the  general  scope 
of  his  authority,  although  they  were  not  authorized,  either  in  detail  or  by  his 
g^eral  instructions  and  powers. — Insurance  CJo.  v.  McGowan,  18  Kan.  300. 

[1]  (Kan.  Sup.  1807)  A  corporation  is  liable  to  an  action  for  malicious  prose- 
cution only  where  the  commencement  or  carrying  on  of  such  prosecution  is 
within  the  line  of  employment  or  scope  of  authority  of  the  agent  instituting 
or  conducting  it.— Railroad  Co.  v.  Brown,  48  Pac.  31,  57  Kan.  785. 

[m]  (La.  Sup.  1844)  A  bank  is  not  liable  for  slander  for  unauthorized  decla- 
rations of  its  cashier  ttiat  plaintiff  had  previously  overdrawn  his  accounts. — 
Etting  V.  Bank,  7  Rob.  450. 

[n]  (La.  Sup.)  Where  an  agent,  acting  in  the  capacity  conferred  by  a  cor- 
poration, under  the  direction  of  his  employers  or  in  the  discharge  of  some 
duty  incidental  to  his  situation,  does  any  act  causing  damage,  the  corporation 
will  be  responsible.  Otherwise,  where  he  acts  of  his  own  free  will,  without 
reference  to  his  functions  as  an  agent— (1844)  Etting  v.  Bank,  7  Rob.  450; 
(1850)  Walling  v.  City  of  Shreveport,  5  La.  Ann.  660. 

[o]  (Md.  Sup.  1878)  Where  it  is  sought  to  hold  a  corporation  liable  for  the 
wrongful  and  malicious  act  of  its  agent  or  servant  in  putting  the  criminal  law 
in  operation  against  a  party  upon  a  charge  of  having  fraudulently  embezzled 
the  money  and  goods  of  the  company,  in  order  to  sustain  the  right  to  recover 
it  should  be  made  to  appear  that  the  agent  had  been  previously  expressly  au- 
thorized by  the  corporation  to  act  as  he  did,  or  that  the  act  has  been  subse- 
quently ratified  and  adopted  by  the  company. — Carter  v.  Machine  Co.,  51  Md. 
290,  34  Am.  Rep.  311. 

[p]  (Md.  Sup.  1883)  Under  a  contract  binding  plaintiff  to  deliver  ice  to  a  rail- 
road corporation,  subject  to  the  inspection  and  approval  of  an  agent  of  the 
corporation,  if  the  agent  rejects  ice  fraudulentiy  or  in  bad  faith,  the  corpora- 
tion is  responsible,  and  it  is  immaterial  whether  the  intent  of  the  agent  was 
to  advance  some  interest  of  his  own,  or  to  benefit  the  company,  or  to  injure 
plaintiff.— Lynn  v.  Railroad  Co.,  60  Md.  404,  45  Am.  Rep.  741. 

[q]  (Md.  Sup.  1897)  In  an  action  against  a  corporation  for  damages  for  false 
arrest  and  malicious  prosecution,  it  was  error  to  refuse  to  direct  a  verdict  In 
favor  of  defendant,  where  there  was  no  evidence  legally  sufficient  to  prove 
that  any  officer  or  agent  was  authorized  to  cause  such  arrest  or  that  defendant 
bad  subsequentiy  adopted  or  ratified  such  act. — ^Turnpike  Road  v.  Green,  37 
Aa  642.  86  Md.  161. 

[r]  (Mass.  Sup.  1862)  A  corporation  is  liable  for  personal  violence  on  the 
part  of  its  employ^  while  engaged  in  the  performance  of  his  duties,  though  he 
could  have  discharged  his  duties  in  such  a  way  as  not  to  have  infringed  on 
any  legal  right- Hewett  v.  Swift  85  Mass.  (3  Allen)  420. 

[s]  (Miss.  Sup.  1882)  A  corporation  is  not  liable  for  a  libel  by  its  agent,  not 
in  the  course  of  his  duty,  and  not  authorized  or  approved  by  the  corporation. 
—Express  Co.  v.  Fitzner,  59  Miss.  581,  42  Am.  Rep.  379. 

[t]  (N.  J.  Err.  &  App.  1896)  A  corporation  publishing  a  newspaper  is  liable 
for  a  libelous  article  contained  therein,  if  edited  and  published  by  some  per- 
son employed  for  that  purpose,  to  the  same  extent  as  an  individual  personally 
making  such  publication  would  be. — PublLshmg  Ck>.  v.  Kahn,  35  Ati.  1053,  59 
N.  J.  Law,  218. 

[u]  (Tex.  Sup.  1881)  An  incorporated  company  cannot  be  called  to  answer 
in  an  action  of  deceit  for  false  representations  made  by  its  employ^,  imless 
it  has  authorized  the  false  representations. — ^Railroad  Ck>.  v.  McKlnney,  55  Tex. 
17dw 

[vl  (Tex.  Civ.  App.  1897)  Where  a  corporation  owning  hotel  property  placed 
it  in  the  liands  of  another  cori)oration  organized  for  the  purpose,  to  be  run  by 
the  latter  as  the  mere  agent  of  the  owner,  and  for  its  benefit,  the  owner  was 
liable  for  the  acts  of  the  latter  corporation  in  operating  the  hoteL — ^The  Ori- 
ental V.  Barclay,  41  S.  W.  117.  16  Tex.  Civ.  App.  193. 
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6.  Willful  or  Malicious  Acts. 

[a]  A  corporation  is  liable  for  maliciously  suing  out  an  attachment,  in  all 
cases  where  an  individual  would  be  responsible  under  similar  circumstances. 

—(Ala.  Sup.  1888)    Bank  y.  Ebom,  4  South.  386,  84  Ala.  529; 

(Kan.  Sup.  1885)    News  Co.  v.  Wilmarth,  6  Pac.  786,  33  Kan.  510; 
(Tenn.  Sup.  1872)    Wheless  v.  Bank,  60  Tenn.  (1  Baxt.)  469,  25  Am.  Rep. 
783. 

[b]  (Oa.  Sup.  1891)  A  bank  is  not  liable  for  the  malicious  and  wrongful  pub- 
lication of  the  protest  of  a  bill  of  exchange  by  a  notary  public  employed  by  it, 
unless  it  shared  in  the  malicious  act,  since  a  notary  public  is  a  public  officer, 
and  the  liability  for  his  oflicial  acts  is  in  no  way  affected  by  the  fact  that  he 
was  also  an  employ^  of  the  bank. — May  v.  Jones,  14  S.  E.  552,  88  Ga.  308, 
30  Am.  St  Rep.  154,  15  L.  K.  A.  637. 

[c]  (Ind.  Sup.  1866)  The  rule  that  a  master  is  liable  for  an  act  of  the  serv- 
ant necessary  to  accomplish  the  purpose  of  his  employment,  though  the  serv- 
ant may  have  performed  the  act  willfully  and  maliciously,  applies  equally  to 
corporations  as  to  private  individuals. — Railroad  Co.  v.  Baum,  26  Ind.  70. 

[d]  (Mich.  Sup.  1893)  A  corporation  may  be  liable  in  tort,  though  a  malicious 
intent  is  necessary  to  be  proven. — Wachsmuth  v.  Bank,  56  N.  W.  9,  96  Mich. 
426,  21  L.  R.  A.  278. 

[e]  (Mo.  Sup.  1874)  When  the  agents  of  a  corporation  act  within  the  scope 
of  their  authority  in  a  willful  and  malicious  manner,  the  company  is  responsi- 
ble for  resulting  damages. — Perkins  v.  Railroad,  55  Mo.  201. 

7.  Malicious  Prosecution, 

[a]  An  action  for  malicious  prosecution  may  be  maintained  against  a  cor- 
poration. 

—(Ala.  Sup.  1883)    Jordan  v.  Railroad  Co.,  74  Ala.  85,  49  Am.  Rep.  8(X); 
(ni.  App.  1886)    Threshing  Co.  v.  Green.  23  lU.  App.  106; 
(Ind.  Sup.  1884)    Pennsylvania  (>>.  v.  Weddle,  100  Ind.  138; 
(Mass.  Sup.  1879)    Reed  v.  Bank,  130  Mass.  443,  39  Am.  Rep.  468; 
(Miss.  Sup.  1880)    Williams  v.  Insurance  Co.,  57  Miss.  759,  34  Am.  Rep. 

494' 
(Nev.  Sup.  1880)    Ricord  v.  Railroad  Co..  15  Nev.  167; 
(N.  Y.  Sup.  1884)    Morton  v.  Insurance  Co.,  34  Hun,  366;   (N.  Y.  City  Ct.) 

Dillon  V.  Society,  2  City  Ct.  R.  46. 

[b]  An  action  for  malicious  prosecution,  as  well  as  actions  for  libel,  false 
imprisonment,  assault  and  battery,  and  for  false  representation,  may  be  main- 
tained against  a  corporation  aggregate. 

— (Md.  Sup.  1878)    Carter  v.  Machine  Ck).,  51  Md.  290,  34  Am.  Rep.  311. 
CONTRA    see 

*  (Mo.  Sup.  1852)    Childs  v.  Bank,  17  Mo.  213. 

[c]  (U.  S.  C.  C,  Ala.,  1875)  A  corporation  is  liable  to  an  action  for  malicious 
prosecution,  although  technically  incapable  of  malice,  which  is  an  essential 
element  of  the  cause  of  action. — Copley  v.  Machine  Co.,  Fed.  Cas.  No.  3,213 
[2  Woods,  4W]. 

[d]  (N.  Y.  Sup.  1897)  A  corporation  may  be  held  liable  for  malicious  prose- 
cution if  the  wrong  is  attributable  to  it  and  is  not  the  mere  personal  delictum 
of  its  representatives. — Manasha  v.  Society,  47  N.  Y.  Supp.  628,  21  Misc.  Rep. 
474. 

8.  Assault  and  Battery, 

[a]  An  action  of  trespass  for  an  assault  and  battory  can  be  maintained 
against  a  corporation. 
— (Fla.  Sup.  1846)    Edwards  v.  Bank,  1  Branch,  136; 

(111.  Sup.  1857)     Railroad  Co.  v.  Dalby,  19  111.  (9  Peck)  352; 
(N.  J.  Sup.  1867)    Brokaw  v.  Railroad  Co.,  32  N.  J.  Law  (3  Vroom)  328, 
90  Am.  Dec.  659. 

9.  False  Imprisonment, 

[a]  An  action  for  false  imprisonment  will  lie  against  a  corporation. 
—(Ala.  Sup.  1861)    Owsley  v.  Railroad  Co.,  37  Ala.  560; 

(Ohio  Com.  PL  1878)    Nichols  v.  Railway  Co.,  1  Cleve.  Law  Rep.  268. 


Digitized  by 


Google 


NOTE  TO   HINDMAN   V.  FIRST   NAT.  BANK.  15 

10.  Libel  and  Slander. 

[a]  An  action  for  Ubel  can  be  maintained  against  a  corporation. 
— (Ga.  Sup.  1877)    Machine  Co.  v.  Souder,  58  Ga.  64; 

(Mich.  Sop.  1884)  Bacon  v.  Railroad  Co.,  21  N.  W.  824,  55  Mich.  224. 
54  Am.  Rep.  372; 

(Mo.  Sup.  1877)  Johnson  ▼.  Dispatch  Co..  65  Mo.  539;  (App.  1876)  Id., 
2  Mo.  App.  565; 

(N.  J.  Err.  A  App.  1882)  Association  v.  McDermott,  44  N.  J.  Law  (15 
Vroom)  430,  43  Am.  Rep.  3»2;  (Sup.  1881)  McDermott  v.  Associa- 
tion. 43  N.  J.  Law  (14  Vroom)  488,  39  Am.  Rep.  606; 

(Ohio  D.  C.  1877)  Union  Cent.  Life  Ins.  Co.  t.  Mutual  Ben.  Life  Ins.  Ck).. 
5  Ohio  Dec.  521,  6  Am.  Law  Rec.  382.  2  Wkly.  Law  Bui.  269; 

CTex.  Sup.  1888)  Railway  Co.  v.  Richmond,  11  S.  W.  555,  73  Tex.  568.  4 
L.  R.  A.  280. 

[b]  (CaL  Sup.  1867)  A  corporation  aggregate  has  the  capacity  to  compose 
and  publish  a  libel,  and  by  reason  thereof,  when  done,  becomes  liable  to  an 
action  for  damages  by  the  person  of  and  concerning  whom  the  words  are 
composed  and  publishedy— Maynard  v.  Insurance  Co..  34  Ol.  48,  91  Am.  Dec. 
6?2. 

[c]  (La.  Sup.  1875)  A  corporation  may  be  sued  for  damages  for  publishing 
a  libeL  Ck)rporations  are  not  incapable  of  malice  such  as  will  warrant  an  ac- 
tion of  tort. — Vinas  v.  Insurance  Co.,  27  La.  Ann.  367. 

[d]  (N.  Y.  Sup.  1886)  One  corporation  may  maintain  an  action  against  an- 
other which  slanders  its  business  and  represents  its  product  to  be  of  inferior 
quality. — Buffalo  Lubricating  Oil  Co.  y.  Standard  Oil  Co.,  42  Hun.  153. 

[e]  (Ohio  D.  C.  1877)  In  an  action  brought  by  one  insurance  company 
against  another  for  damages  because  of  malicious  and  libelous  advertisements 
published  by  its  general  agents,  a  corporation  should  be  held  to  the  same 
accountability  for  such  acts  as  a  natural  person. — ^Union  Cent.  Life  Ins.  Co. 
T.  Mutual  Ben.  Life  Ins.  Co..  5  Ohio  Dec.  521,  6  Am.  Law  Rec  382,  2  Wkly. 
Law  Bui.  289. 

[f]  (Pa.  Sup.  1891)  A  railroad  company  is  not  responsible  for  a  libel  pub- 
lished of  one  of  its  employes  by  its  superintendent,  though  predicated  on  the 
acts  of  the  employ^  done  in  the  course  of  his  employment — Henry  y.  Rail- 
road Co.,  21  AtL  157,  139  Pa.  St.  289,  27  Wkly.  Notes  Gas.  322. 

11.  Trespass, 

[a]  Trespass  will  lie  against  a  corporation. 

—(Del.  Err.  &  App.  1839)    Whiteman  v.  Railroad  Co.,  2  Har.  514,  33  Am. 
Dec.  411; 
(N.  Y.  Sup.  1848)     Hay  v.  CJohoes  Co.,  3  Barb.  42. 

[b]  (Ind.  App.  1896)  A  corporation  may  be  liable  for  a  trespass  committed 
by  its  agent,  as  for  an  intentional  trespass,  though  the  board  of  directors 
was  not  aware  thereof. — Coke  Co.  v.  Reitz.  43  N.  E.  46.  14  Ind.  App.  478. 

12.  Negligence, 

la]  Corporations,  like  natural  persons,  are  liable  in  damages  when  they  neg- 
lect a  duty  which  by  law  they  ought  to  perform. 
—(Pa.  Sup.  1849)    Railroad  v.  Hughes,  2  Am.  Law  J.  85; 
(Va.  App.  1877)    City  of  Petersburg  v.  Applegarth,  28  Grat.  321. 

[b]  A  corporation  is  equally  liable  with  an  individual  master  for  the  negli- 
K(-nce  of  its  servant 

—(Colo.  Sup.  1884)    Railroad  CJo.  v.  Conway,  5  Pac.  142.  8  Colo.  1.  54  Am. 
Rep.  537; 
(Mo.  Sup.  1869)     Hilsdorf  v.  City  of  St.  Louis,  45  Mo.  94,  100  Am.  Dec. 
352. 

[c]  (Ga.  Sup.  1873)  A  corporation  which  permits  another  company  to  exer- 
dae  its  franchises  and  carry  on  its  business  is  liable  for  injuries  sustained  by 
thhd  persons  through  the  negligence  of  the  persons  which  it  permitted  to  ex- 
ercise its  franchises.— Railroad  Co.  v.  Mayes,  49  Ga.  355,  15  Am.  Rep.  678. 

[dl  ((5a.  Sup.  1883)  Since  a  corporation  cannot  escape  the  performance  of 
the  duties  imposed  by  its  charter,  the  leasing  of  its  property  does  not  relieve 
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it  from  liability  for  injnries  received  by  third  persons  through  the  negligence 
of  the  persons  operating  the  property,  though  they  were  the  servants  of  the 
lessee,  for  in  legal  contemplation  they  are  as  much  the  servants  of  the  lessor 
corporation  as  of  the  lessee.— Singleton  v.  Railroad,  70  Oa.  464,  48  Am.  Rep. 
674. 

[e]  (Ind.  Sup.  1875)  A  domestic  corporation  is  liable  for  a  penalty  imposed 
on  it  by  statute  for  Its  negligence,  though  the  negligence  occurred  outside  the 
state.— Telegraph  Co.  v.  Hamilton,  50  Ind.  181. 

[f]  (Ind.  Sup.  1890)  Where  plaintiff  was  injured  by  falling  into  a  ditch  dug 
in  a  street,  the  fact  tliat  the  ditch  was  dug  by  order  of  one  of  the  directors 
of  defendant  gas  company,  and  paid  for  by  the  treasurer,  does  not  make 
the  company  responsible  for  its  condition,  when  it  does  not  appear  tliat  said 
director  was  authorized  thereto  by  the  board,  and  when  his  act  had  been 
repudiated,  and  the  ditch  partially  fliled,  by  the  company,  before  the  accident. 
—Improvement  CJo.  v.  Loehr,  24  N.  E.  579,  124  Ind.  79. 

[g]  (Kan.  Sup.  1890)  Where  a  railroad  company  is  a  stoclcholder  only,  in  a 
connecting  railroad,  it  is  not  liable  for  the  negligence  of  the  connecting  rail- 
road.—Railroad  Co.  V.  Cochran,  23  Pac.  151,  43  Kan.  225,  19  Am.  St  Rep. 
129,  7  L.  R.  A.  414. 

[h]  (La.  Sup.  1894)  A  corporation  is  liable  to  a  servant  for  negligence  re- 
specting duties  it  is  required  to  perform  as  master. — Mattlse  v.  Manufacturing 
Co.,  16  South.  400,  46  La.  Ann.  1535. 

[i]  (Mo.  Sup.  1876)  Where  an  employ^,  in  the  exercise  of  reasonable  care,  is 
injured  by  the  negligence  of  the  superintendent  of  a  company,  the  company  is 
liable.- Whalen  v.  Centenary  Church,  62  Mo.  326. 

[j]  (N.  J.  Sup.  1880)  A  corporation  is  liable  for  injuries  to  its  servant 
through  the  negligence  of  its  president  in  the  performance  of  his  duties. — 
Smith  V.  Iron  Co.,  42  N.  J.  Law  (13  Vroom)  467,  36  Am.  Rep.  535. 

[k]  (N.  Y.  App.  1873)  A  corporation  is  liable  to  an  employ^  for  negligence 
in  respect  to  such  acts  and  duties  as  it  is  required  to  perform  as  master 
or  principal,  without  regard  to  the  rank  or  title  of  the  agent  intrusted  with 
their  performance.— Hike  v.  Railroad  C:o.,  53  N.  Y.  549,  13  Am.  Rep.  545. 

13,  Fraud  and  False  Representations. 

[a]  (U.  S.  C.  C.  A.,  ni,,  1897)  A  corporation,  whether  private  or  quasi  public, 
cannot  be  allowed  immunity  for  participating  in  a  fraud  whereby  anether  is 
compelled  to  part  with  his  property  at  less  than  its  value,  and  it  is  Imma- 
terial whether  the  participation  was  the  result  of  action  by  the  directors  or 
by  the  managing  (^cer.— Breyfogle  v.  Walsh,  80  Fed.  172,  25  C.  C.  A.  357. 

[b]  (Ind.  Sup.  1894)  Where  a  corporation  receives  the  fruits  of  false  repre- 
sentations made  by  its  president  while  transacting  its  business,  it  may  be 
made  liable  therefor,  though  the  representations  were  not  the  result  of  a  con- 
spiracy among  its  officers.- Machine  Co.  v.  McCaffrey,  38  N.  E.  208,  139  Ind. 
545,  47  Am.  St  Rep.  290. 

[c]  (N.  Y.  App.  1885)  A  corporation  may  be,  in  a  legal  sense,  guilty  of  a 
fraud;  the  fraud  of  its  officers  and  agents  in  the  course  of  the  corporate 
dealings  being  in  law  the  fraud  of  the  corporation. — Cragie  v.  Hadley,  1  N. 
E.  537,  99  N.  Y.  131. 

[d]  (N.  Y.  Sup.  1863)  A  corporation  is  liable  for  misrepresentations  by  its 
agent  In  respect  to  matters  committed  to  him.  the  same  as  a  natural  person. 
—Sharp  V.  City  of  New  York,  25  How.  Prac.  389. 

[e]  (N.  Y.  Super.  Ct.  1860)  A  corporation  Is  not  liable  for  the  fraud  of  Its 
transfer  clerk  in  inducing  a  loan  on  the  faith  of  false  or  fraudulent  certificates 
of  stock  he  issued  prior  to  the  loan,  and  transferred  on  the  books  of  the  com- 
pany without  giving  new  certificates. — Woodruff  v.  Railroad  Co.,  18  How. 
Prac.  419. 

[f]  (N.  C.  Sup.  1877)  A  corporation  is  not  exempt  from  an  action  for  deceit, 
to  recover  damages  for  false  representations,  made  by  its  agents,  of  th^  char- 
acter and  quality  of  goods  which  they  are  selling  upon  its  behalf. — Peebles 
V.  Guano  Co.,  77  N.  C.  233,  24  Am.  Rep.  447. 

[g]  (Ohio  Sup.  1846)  It  Is  no  defense  to  a  special  action  on  the  case  for  fraud 
resulting  In  damage  that  the  fraudulent  acts  were  done  In  the  capacity  of 
corporations.— Bartholomew  v.  Bentley,  15  Ohio,  659,  45  Am.  Dec.  596. 


Digitized  by 


Google 


NOTE   TO    HINDMAN   V.  FIRST    NAT.   BANK.  17 

[h]  (Pa.  Sup.  1S84)  A  manufacturing  corporation  Is  charged  with  the  same 
responsibility  to  purchasers  as  natural  persons  under  similar  circumstances, 
for  frauds  of  agents  —Iron  Works  v.  Barber,  106  Pa.  St  125,  51  Am.  Rep.  508. 

(11  (Pa.  Com.  PI.  1883)  Fraud  of  the  officers  of  a  corporation,  upon  which 
an  attachment  is  based,  will  be  deemed  the  fraud  of  the  corporation. — Me- 
chanics* Nat.  Bank  v.  Miners*  Bank,  13  Wkly.  Notes  Cas.  515. 

[j]  (Pa.  Com.  PI.  188l»)  Where  a  corporation  Induced  a  firm  to  join  it,  and 
to  transfer  a  stock  of  merchandise  to  the  corporation,  by  fraudulent  repre-* 
sentations,  the  firm  is  entitled  to  sue  the  corporation  for  damages  for  fraud. — 
Batroff  V.  Tobacco  Co.,  17  Wkly.  Notes  Cas.  255. 

[k]  (Tex.  Civ.  App.  1806)  It  is  no  defense  to  an  action  against  a  corporation 
to  recover  property  obtained  by  fraud,  and  for  which  shares  of  stock  were  Is- 
soed,  that  the  restoration  of  the  property  will  decrease  the  value  of  every  share 
of  the  stock  of  the  defendant  corporation. — Texas  Consolidated  Compress  & 
Manufacturing  Ass'n  v.  Dublin  Ck)mpre8S  &  Manufacturing  Co.,  38  S.  W.  404. 

[1]  (Wis.  Sup.  1869)  Fraudulent  representations  made  by  a  corporation 
through  its  officers  or  agents  as  to  its  pecuniary  condition  constitute  ground  for 
avoiding  contracts  obtained  thereby. — McClellan  v.  Scott,  24  Wis.  81. 

14.  Conspiracy, 

[a]  <N.  Y.  App.  1887)  An  action  may  be  maintained  against  a  corporation 
to  recover  damages  caused  by  a  conspiracy. — Buffalo  Lubricating  Oil  Co.  v. 
Standard  Oil  Co..  12  N.  E.  825,  106  N.  Y.  669. 

lb]  (N.  Y.  Sup.  1880)  Where,  In  an  action  against  a  corporation  sued  with 
others,  it  was  alleged  that  the  corporation  combined  and  confederated  with 
the  other  defendants  to  injure  the  plaintiff  by  circulating  false  and  slanderous 
statements  to  his  Injury,  with  the  view  of  compelling  him  to  become  a  sub- 
scriber to  the  publications  of  the  corporation  defendants,  in  pursuance  of 
which  combination  the  slanderous  words  were  uttered  by  the  other  defend- 
ants, hHd,  upon  demurrer,  that  a  eause  of  action  was  alleged  against  the  cor- 
poration.— Dodge  V.  Bradstreet  Co.,  59  How.  Prac.  104. 

[c]  (Wis.  Sup.  1899)  A  corporation  may  be  held  liable  as  a  party  to  a  con- 
spiracy to  defraud  in  a  transaction  outside  the  scope  of  its  charter,  and  a 
complaint  against  it  and  Its  co-consplrators  to  enforce  such  liability,  charging 
that  the  corporation  and  its  co-defendautj»  made  and  consummated  the  fraud- 
ulent agreement,  is  not  defective  on  demurrer  for  want  of  allegations  as  to 
who  acted  for  the  corporation  In  making  such  agreement,  and  as  to  special 
authority  having  been  given  by  Its  governing  body  In  regard  to  the  subject. 
—Zinc  Carbonate  Co.  v.  First  Nat  Bank,  79  N.  W.  229. 

15.  Ratification, 

[a]  (N.  Y.  Super.  Ct.  1859)  Where  property  has  been  wrongfully  converted 
for  the  benefit  of  a  corporation,  and  the  corporation  adopts  the  wrong  by  tak- 
Uig  the  proceeds  of  such  conversion,  it  is  liable. — Thomson  v.  Bank,  18  N.  Y. 
Super.  Ct.  (5  Bosw.)  293. 

tbl  (Ohio  Super.  1890)  When  the  secretary  of  a  corporation  fraudulently 
made  overissues  of  its  stock,  and  the  fraud  was  not  discovered  till  the  day 
after  his  death,  and  It  took  an  expert  bookkeeper  two  months  to  carefully 
examine  the  books  and  discover  the  extent  of  the  fraudulent  issue,  the  silence 
of  the  corporation  pending  such  Investigation  was  not  a  ratification  of  the 
fraud,  as  the  corporation  was  not  bound  to  make  a  premature  explanation  cal- 
CQlated  to  injure  the  value  of  its  genuine  stock,  and  the  defendants  who  lent 
money  on  the  fraudulent  stock  could  not  have  taken  any  steps  meanwhile, 
the  estate  of  the  secretary  being  in  the  hands  of  his  administrator. — Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Citizens*  Nat  Bank,  24  Wkly.  Law  Bui.  198. 

(cl  (Pa.  Sup.  1856)  The  managers  of  a  railroad  company  are  presumed  to 
know  as  much  about  the  conduct  of  their  agents  as  is  known  to  everybody  else; 
and  if  they  know  that  their  agents  were  accustomed  to  pay  out  Illegal  notes 
In  making  change  to  passengers,  this  Is  an  approval  of  the  acts  done,  and  the 
corporation  is  responsible. — (Ik)mmonwealth  v.  Ohio  k.  P.  R.  Co.,  1  Grant,  Cas. 
329. 

[d]  (Tex.  Civ.  App.  1890)  A  corporation,  by  accepting  the  benefits  of  con- 
tracts pnxmred  by  the  fraudulent  representations  of  its  ofiftcers  or  agents  act- 
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Jng  without  the  scope  of  their  authority,  renders  Itself  liable  for  the  fraud.— 
Texaa  Consolidated  Compress  &  Manufacturing  A8s*n  v.  Dublin  Compress  k 
Manufacturing  Co.,  38  S.  W.  404. 

[e]  (Wis.  Sup.  1877)  A  verlfled  complaint,  duly  served.  In  an  action  against 
a  railroad  corporation  by  a  passenger  containing  a  statement  of  the  wrongs 
inflicted  upon  him  by  the  company's  servant,  is  notice  to  the  corporation  of  the 
latter's  misconduct,  so  that  the  fact  of  the  retention  of  the  servant  In  its 
'employment  thereafter  may  be  put  In  evidence  to  show  a  ratification  of  his 
act.— Bass  v.  Railway  Co..  42  Wis.  (554,  24  Am.  Rep.  437. 

16.  Liability  for  Exemplary  or  Punitive  Damages, 

[a]  A  corporation,  as  well  as  a  private  person,  may  incur  liability  to  punitive 
damages  for  the  wrongful  acts  of  Its  senants. 

—(Ala.  Sup.  18S8)     Banlc  v.  Ebom,  4  South.  38(5,  84  Ala.  529; 

(111.  Sup.  1877)     Manufacturing  Co.  v.  Holdfodt,  86  111.  455,  29  Am.  Rep.  43; 

(Ky.  App.  1860)     Bowler  v.  Lane,  60  Ky.  (3  Mete.)  311; 

(Me.  Sup.  18459)  Goddard  v.  Railway,  57  Me.  202,  2  Am.  Rep.  39;  (1873) 
Hanson  v.  Railroad  Co.,  62  Me.  84,  16  Am.  Rep.  404; 

(Miss.  Sup.  18(56)     Railroad  Co.  v.  Bailey,  40  Miss.  395; 

(Mo.  Sup.  1874)  Malecek  v.  Railway  Co.,  57  Mo.  17;  (1875)  Doss  v. 
Railroad  Co.,  59  Mo.  27,  21  Am.  Rep.  371; 

(N.  H.  Sup.  1857)     Hoplcins  v.  Railroad,  36  X.  H.  9,  72  Am.  Dec.  287; 

(N.  Y.  App.  1872)  CaldweU  v.  Steamboat  Co.,  47  N.  Y.  282;  (1874)  Cleg- 
horn  V.  Railroad  Co.,  56  N.  Y.  44,  15  Am.  Rep.  375;  (Sup.  1876)  Samuels 
V.  Association,  9  Hun,  288; 

(Ohio  Sup.  1869)  Railroad  Co.  v.  Slusser,  19  Ohio  St.  157;  RaUway  Co. 
V.  Dunn,  Id.  162,  2  Am.  Rep.  382; 

(S.  C.  Sup.  1872)     Palmer  v.  Railroad  Co.,  3  S.  C.  (3  Rich.)  580; 

(Tenn.  Sup.  1874)  Haley  v.  Railroad  Co.,  66  Tenn.  (7  Baxt.)  239;  (1881) 
Railroad  Co.  v.  Garrett  76  Tenn.  (8  Lea)  438,  41  Am.  Rep.  640. 

[b]  Corporations  are  liable  for  exemplary  damages  In  actions  of  tort  in  the 
same  manner  and  to  the  same  extent  as  natural  persons. 

— (Colo.  Sup.  1873)    Telegraph  Co.  v.  Eyser,  2  OjIo.  141; 

(N.  Y.  Super.  Ct.  1872)     Hamilton  v.  Railroad  Co..  44  How.  Prac.  294; 
(Tex.  Sup.  1876)     Hays  v.  Railroad  Co.,  46  Tex.  272. 

[c]  (Conn.  Sup.  1899)  Private  corporations,  as  well  as  individuals,  may,  for 
their  own  acts,  become  liable  In  punitive  damages. — Maisenbacker  v.  Society. 
42  Atl.  67.  71  Conn.  369. 

[d]  (Ga.  Sup.  1877)  Exemplary  damages  may  be  awarded  against  a  corpora- 
tion for  the  tortious  act  of  Its  servant,  if  the  act  be  committed  in  the  business 
of  the  company  and  within  the  scope  of  the  ser>'ant*s  employment,  and  be 
such  as  would  subject  the  servant,  had  he  been  sued  as  principal,  to  exemplary 
or  vindictive  damages. — Gasway  v.  Railroad  Co.,  58  Ga.  216. 

[e]  (Me.  Sup.  1869)  A  corporation  is  liable  for  exemplary  damages  for  a 
gross  insult  perpetrated  by  its  employ^  on  Its  patron,  while  engaged  In  the 
performance  of  his  duties,  where  it  continues  to  keep  him  in  its  employ  after 
being  informed  of  his  misconduct. — Goddard  v.  Railway,  57  Me.  202,  10  Am- 
Law  Reg.  (N.  S.)  17.  2  Am.  Rep.  39. 

[fj  (Md.  Sup.  1876)  In  an  action  against  a  corporation  for  a  malicious  per- 
sonal injury  by  one  of  its  employes,  where  the  unlawful  act  was  deliberately 
and  forcibly  done,  plaintiff  is  entitled  to  such  exemplai:y  damages  as,  in  the 
sound  discretion  of  the  Jury,  they  consider  a  proper  punishment  for  its  con- 
duct, acting  through  its  agents. — Turnpike  Road  v.  Boone,  45  Md.  344. 

[g]  (Miss.  Sup.  1897)  Under  the  laws  of  Illinois,  a  sleeping-car  company  may 
be  liable  to  vindictive  damages  for  injuries  inflicted  by  its  porter  while  os- 
tensibly discharging  duties  within  the  scope  of  the  corporate  purposes  of  the 
company. — Car  Co.  v.  I^wrence,  22  South.  53,  74  Miss.  782. 

[h]  (Mo.  Sup.  1874)  As  a  general  rule,  a  corporation  cannot  be  compelled 
to  pay  exemplary  damages  for  the  wrong  of  its  agent  If  It  be  neither  ratified 
nor  authorized;  but  slight  acts  of  ratification  will  be  sufl^cient  to  authorise 
such  damages. — Perkins  v.  Railroad  Co..  55  Mo.  201. 

[I]  (Mo.  App.  1877)  The  fact  that  a  servant  of  a  corporation,  by  whose  act 
the  plaintiff  was  Injured,  was  retained  In  its  employment,  does  not  constitute 
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assuming:  or  ratifying  his  act  In  such  sense  as  to  make  It  the  Intentional  act 
of  the  corporation  within  the  rule  that,  for  an  Intentional  wrong,  exemplary 
damages  may  be  given.— Edelmann  v.  Transfer  Co.,  3  Mo.  App.  503. 

01  (N.  Y.  Sup.  1897)  In  New  York  a  corporation  is  liable  in  exemplary  dam- 
ages for  the  willful  or  malicious  acts  of  Its  agents  only  where  the  acts  were 
within  the  scope  of  the  employment,  and  were  previously  authorized  or  were 
BDbsequenUy  ratified.— Kutner  v.  Fargo,  45  N.  Y.  Supp.  753.  20  Misc.  Rep.  207. 

fk]  (Tenn.  Sup.  1881)  In  an  action  against  a  corporation  to  recover  for  the 
tortious  act  of  its  servant,  punitive  damages  may  be  given  where  the  servant's 
act  was  in  the  strict  line  of  his  duty,  and  done  without  justification,  or  in  a 
wrongful  or  careless  manner.— Railroad  v.  Garrett,  76  Tenn.  (8  Lea)  438,  41 
Am.  Rep.  640. 

[1]  (Tex.  Sup.  1876)  Any  liability  of  a  railroad  company  for  exemplary  dam- 
ages for  wrongful  acts  of  its  agents  must  be  limited  to  cases  where  there 
has  been  negligence,  on  the  part  of  the  company.  In  selecting  or  instructing  the 
agent,  or  where  the  wrongful  act  has  been  ratified. — Hays  v.  liailroad  Co.,  46 
Tex.  272. 

[m]  (Tex.  Sup.  1882)  A  corporation  ^hlch  ratifies  or  accepts  the  unauthor- 
ized malicious  acts  of  its  agents  is  liable  in  exemplary  damages. — Railway  Co. 
T.  Donaboe,  56  Tex.  162. 

[n]  (Tex.  Sup.  1887)  A  telephone  company  brought  an  action  against  de- 
fendant for  a  malicious  and  oppressive  trespass  committed  by  destroying  Its 
telephone  line.  Held,  that  the  fact  that  plaintiff  was  a  corporation  was  no  ob- 
jection to  its  claim  for  exemplary  damages. — International  &  G.  N.  R.  Co.  v. 
Telephone  &  Telegraph  Co.,  5  S.  W.  517,  69  Tex.  277. 


(98  Fed.  222.) 

MERCHANTS'  INS.  CO.  OF  NEWARK,  N.  J.,  V.  BUCKNER  et  aL 

(Circuit  Court  of  Appeals.  Sixth  Circuit.    November  13,  1899.) 

No.  703. 

L  Bills  of  Exceptions— Allowance  at  Subsequent  Term. 

Where  a  motion  for  a  new  trial  is  duly  tiled,  but  not  acted  upon,  at  the 
trial  term,  but  the  court,  by  its  order  staying  execution,  manifests  its  pur- 
pose to  keep  control  of  the  judgment  until  the  motion  is  determined,  a  bill 
of  exceptions  may  be  settled  and  filed  at  a  succeeding  term,  at  which  the 
motion  is  disposed  of,  or  within  such  time  as  the  court  may  then  allow. 

1  Libel  and  Slander — Distinction  between— Actionable  Libel. 

Entirely  different  rules  govern  actions  for  libel  and  slander,  and  words 
which  do  not  technically  charge  a  criminal  offense,  and,  if  spoken,  would 
not  be  actionable  without  allegation  and  proof  of  special  damages,  are  libel- 
ous and  actionable  per  se  when  written  cr  printed  and  published,  where 
they  seriously  reflect  upon  the  character  and  integrity  of  the  person  of 
whom  they  are  written,  and  tend  to  subject  him  to  loss  of  public  confidence 
and  respect 

8L  Same— Words  Libelous  Per  Be. 

A  letter,  written  and  mailed,  on  behalf  of  defendant,  a  corporation,  by 
one  of  its  managing  officers,  and  published  by  the  recipient,  stating  that 
••we  feel  that  the  firm  of  [plaintiffs]  are  withholding  money  collected  for 
and  belonging  to  this  company,  and  that  the  criminal  laws  provide  for 
their  action."  and  that  the  company  has  demanded  the  payment  by  plain- 
tiffs of  the  ''amount  they  robbed  of  company  funds  in  their  possession." 
constitutes  a  libel,  and  is  actionable  per  se. 

4,  Same— Letter  Containing  Libelous  Matter  —  Liability  of  Writer  for 
Publication. 

One  who  writes  and  mails  a  letter  containing  libelous  matter  Is  respon- 
lible  for  such  subsequent  publication  of  the  libel  as  is  the  natural  and 
probable  consequence  of  his  own  act  in  putting  the  letter  in  circulation. 
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5.  Same— Privileged  Communication— Business  Lettfr«». 

A  letter  written  by  defendant  on  a  matter  of  business  In  which  defend- 
ant was  interested,  and  in  reply  to  a  communication  from  the  person  to 
whom  it  was  addressed,  Is  not  a  privileged  communication,  so  far  as  re- 
lates to  charges  therein  made  derogatory  to  the  character  of  third  persons, 
which  charges  were  not  necessary  to  a  statement  of  defendant's  position 
in  regard  to  the  business  to  which  the  correspondence  related. 

6.  Same— Action  for  Libel— Instruction  as  to  Damages. 

In  an  action  to  recover  damages  for  a  lll>el  contained  in  a  letter,  the 
Jury  should  be  confined  by  the  instructions,  in  estimating  damages,  to  the 
effect  of  such  circulation  of  the  libel  as  tliey  sliall  find  to  have  been  the 
natural  consequence  of  the  act  of  the  defendant  in  sending  the  letter  to 
the  person  to  whom  it  was  addressed. 

In  Error  to  the  Circuit  Court  of  tlie  United  Htates  for  the  District 
of  Kentucky. 

George  S.  Steere,  for  plaintiff  in  error. 

Reuben  A.  Miller  and  George  \V.  Jolly  (John  Feland,  of  counsel), 
for  defendants  in  error. 

Before  TAFT,  LURTON,  and  DAY,  Circuit  Judges. 

DAY,  Circuit  Judge.  This  cause  was  begun  in  the  circuit  court  of 
the  United  States  for  the  district  of  Kentucky  by  the  plaintiffs, 
Buckner  &  Co.,  to  recover  damages  from  the  defendant  insurance  com- 
pany for  alleged  libel.  The  company,  organized  under  the  laws  of 
the  state  of  New  Jersey,  was  engaged  in  carrying  on  the  business  of 
lire  insurance  in  the  state  of  Kentucky.  Its  manager  was  one  R.  H. 
Garrigue,  whose  residence  was  in  Chicago.  In  181)5  Buckner  &  Co., 
it  is  alleged,  were  regularly  appointed  agents  for  the  company,  with 
full  authority  to  solicit  and  write  lire  insurance  for  it  in  Uopkinsville, 
Ky.,  and  vicinity,  with  the  assurance  and  promise  of  defendant, 
through  its  agent,  that  they  were  to  be  sole  agents  of  said  company  in 
said  locality;  that  defendant  would  not  write  policies  of  insurance  in 
that  territory,  except  through  them;  and  that  plaintiffs  were  to  re- 
ceive commissions  on  all  policies  so  written.  The  defendant  denied 
that  this  was  the  contract,  and  claimed  that  its  agent  who  made  the 
contract  notified  Buckner  &  Co.  that  he  had  no  authority  to  grant 
them  the  exclusive  privilege  of  writing  business  at  Uopkinsville,  but 
that  the  company  protected  its  agents  in  the  matter  of  overhead  writ- 
ing. The  company  claimed  that  Garrigue,  the  manager,  having  dis- 
covered that  a  policy  covering  property  at  Hopkinsville  had  been 
written  in  New  York,  notified  Buckner  &  Co.  thereof,  and  thereupon 
canceled  the  same  and  returned  the  premium  to  the  insured.  Buck- 
ner &  Co.  claimed  that  they  were  entitled  to  a  commission  on  this 
policy,  the  same  as  if  written  by  themselves.  This  claim  was  disput- 
ed. Buckner  &  Co.  retained  122.50  of  money  of  the  company  which 
was  in  their  hands.  There  was  at  this  time  a  local  board  composed  of 
the  re8i)ective  agents  of  the  companies  doing  business  in  the  town. 
This  board  regulated  the  rates  of  insurance  in  their  territory.  It  was 
subordinate  to  the  Kentucky  &  Tennessee  Association,  which  asso- 
ciation regulated  the  rates  of  the  board.  The  local  board  excluded 
plaintiff  in  error  because  of  its  alleged  misconduct  in  the  matter  of 
Buckner  &  Co.,  and  imposed  a  fine  upon  Mercer  &  Mercer,  who  had 
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been  aj^inted  local  agents  of  the  company  in  the  place  of  Buckner  & 
Go.  After  considerable  correspondence,  a  letter  was  written  by  the 
company  in  response  to  one  from  the  secretary  of  the  local  board. 
This  letter  is  the  basis  of  the  action,  and  is  as  follows: 

"Chicago,  111.,  June  6,  1896. 
"Mr.  J.  S.  Moore,  Secretary,  Hopkinsvllle,  Ky.— Dear  Sir:  We  have  asked 
our  agents,  Messrs.  Mercer  &  Mercer,  to  return  to  you  the  Inclosed  voucher  and 
this  letter.  In  order  that  there  may  be  no  mistake  as  to  the  position  of  the 
Merchants'  Insurance  Company  of  Newark,  beg  to  advise  that  this  company 
wm  never  join  the  Hopkinsvllle  board,  as  now  constituted,  until  full  reparation 
has  been  made  for  the  outrages  committed  against  us  by  the  official  acts  of  that 
body.  The  notice  of  Secretary  Ashbrook,  of  the  Kentucky  and  Tennessee  As- 
sociation, that  the  *di8abilities  Imposed'  against  this  company  by  your  board  had 
been  removed,  does  not  suffice.  We  have  made  our  demand,  and  will  insist 
upon  full  compliance  before  associating  ourselves  with  the  board  again;  and  we 
desire  to  give  notice  to  the  Hopkinsvllle  board  that  we  will  hold  any  or  all  of 
them  to  the  full  extent  of  the  Kentucky  laws,  for  whose  protection  and  under 
which  we  transact  our  business  in  your  state,  should  any  attempt  be  made  to 
molest  our  property.  We  do  not  waive  any  claim  for  damages  we  may  have 
for  previous  actions  by  the  board  or  Its  Individual  members  In  endeavoring  to 
force  this  company  from  your  city,  neither  do  we  make  any  threats  as  to  our 
future  course.  We  feel  that  the  linn  of  Buckner  &  Co.  are  withholding  money 
they  collected,  belonging  to  this  company,  and  that  the  criminal  laws  provide 
for  their  action.  We  are  advised  that  the  board  collected  a  fine  from  Mercer 
k  Mercer  for  taking  the  agency  of  this  company.  We  know  that  the  board, 
while  in  session,  refused  to  meet  our  representative.  We  know  that  fines 
were  imposed  against  this  company  without  notice,  trial,  or  hearing.  We  are 
advised  that  such  unpaid  fines  have  been  rescinded  as  to  the  company.  We  are 
advised  that  the  collected  fine  against  our  agents  has  not  been  remitted.  We 
know  that  our  agency  supplies  were  sent,  by  the  ofllcial  action  of  the  board,  to 
this  otflce,  without  our  consent,  and  that  we  were  put  to  the  expense  of  paying 
the  express  charges  both  ways  on  the  package,  as  well  as  the  additional  expense 
of  sendlni?  a  representative  to  Hopkinsvllle  to  replace  the  package  In  the  office 
that  your  board  forcibly  caused  to  surrender  them.  We  have  demanded  for 
these  outrages  a  full  and  complete  apology:  a  remission  and  repayment  of  all 
fines  collected  or  imposed  for  any  act  of  this  company  or  Its  representatives; 
the  payment  by  Buckner  A  Co.  of  $22.50,  the  amount  they  robbed  from  com- 
pany funds  In  their  possession,  on  a  false  claim  for  commissions  on  business 
that  they  did  not  transact;  and  an  unanimous  invitation  to  Join  the  board. 
Vntil  the  foregoing  demands  have  been  fully  complied  with,  we  positively  de- 
cline to  contribute  one  cent,  or  allow  the  name  of  the  company  on  Its  roll 
of  membership.  Yours,  truly,  R.  H.  Garrigue,  Manager." 

Upon  the  trial,  verdict  and  judgment  were  rendered  in  favor  of 
Bockner  &  Co. 

1.  A  preliminary  question  is  made  bj  the  defendant  in  error  as  to 
the  allowance  of  the  bill  of  exceptions.  It  aj^ars  that  a  judgment 
of  |3,500  in  favor  of  Buckner  &  Co.  was  rendered  on  January  28, 1898. 
On  the  same  day,  plaintiff  in  error  filed  a  motion  for  a  new  trial,  and 
in  reference  thereto  the  following  order  was  made  by  the  court: 

•This  day  came  again  the  parties,  and  defendant  filed  a  motion  for  a  new 
trial  herein;  and  It  is  ordered  that  execution  do  not  issue  upon  the  Judgment 
in  this  case  until  the  further  order  of  this  court,  and,  on  motion  of  defendant, 
it  is  allowed  sixty  days  in  which  to  tender  and  file  a  bill  of  exceptions  herein." 

The  motion  for  a  new  trial  was  not  disposed  of  until  the  follow- 
ing June  term  of  the  court.  On  the  9th  day  of  June  the  court, 
having  considered  the  motion  of  the  defendant  for  a  new  trial,  found 
the  verdict  of  the  jury  in  favor  of  the  plaintiffs  to  be  excessive,  and 
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ordered  that  a  new  trial  be  granted  unless  the  plaintiffs,  by  a  proper 
writing,  remit  f  1,500  thereof.  On  the  same  day  defendant  was  allow- 
ed 60  days  in  which  to  file  a  bill  of  exceptions,  to  which  order  plain- 
tiffs excepted.  It  is  urged  that,  in  the  absence  of  any  rule  to  the 
contrary,  a  bill  of  exceptions  must  be  filed  during  the  term  at  which 
the  trial  was  had.  The  defendant,  having  failed  to  file  the  bill 
within  the  time  limited,  is  not,  it  is  claimed,  within  the  rule  which 
permits  the  filing  thereof  where  the  motion  for  a  new  trial  has  been 
continued  to  a  subsequent  term.  The  general  rule  as  to  the  al- 
lowance of  bills  of  exceptions  is  thus  stated  bv  Mr.  Justice  Gray 
(Bank  v.  Eldred,  143  U.  S.  298,  12  Sup.  Ct.  452,'  36  L.  Ed.  162):. 

"By  the  uniform  course  of  decision,  no  exceptions  to  rulings  at  a  trial  can  be 
considered  by  this  court,  unless  they  were  taken  at  the  trial,  and  were  also  un- 
bodied in  a  formal  bill  of  exceptions  presented  to  the  judge  at  the  same  term- 
or within  a  further  time  allowed  by  order  entered  at  that  term,  or  by  standing 
rule  of  court,  or  by  consent  of  parties;  and,  save  under  very  extraordinary  cir- 
cumstances, they  must  be  allowed  by  the  judge  and  filed  with  the  clerk  during 
the  same  term.  After  the  term  has  expired,  without  the  court's  control  over 
the  case  being  reserved  by  standing  rule  or  special  order,  and  especially  after 
a  writ  of  error  has  been  entered  in  this  court,  all  authority  of  the  court  below 
to  allow  a  bill  of  exceptions  then  first  presented,  or  to  alter  or  to  amend  a  bUl 
of  exceptions  already  allowed  and  filed,  is  at  an  end.  U.  S.  v.  BreitUng,  20 
How.  252,  15  L.  Ed.  900;  MuUer  v.  Ehlers,  91  U.  S.  249,  23  L.  Ed.  319: 
Jones  V.  Machine  Co.,  131  U.  S.  Append.  350,  24  L.  Ed.  925;  Hunnicutt  v.  Pet- 
yon,  102  U.  S.  333,  26  L.  Ed.  113;  Davis  v.  Patrick,  122  U.  S.  138,  7  Sup.  Ct. 
1102,  30  L.  Ed.  1090;  Chateaugay  Ore  &  Iron  Co.,  PetiUoner.  128  U.  S.  544. 
9  Sup.  Ct  150,  32  L.  Ed.  508." 

In  cases  where  a  motion  for  a  new  trial  is  regularly  filed,  and 
not  acted  upon,  there  seems  to  be  no  necessity  for  a  presentation 
of  the  bill,  as  the  granting  of  the  motion  will  render  it  entirely 
unnecessary  so  to  do.  It  has  been  the  practice  in  this  circuit  to 
permit  the  bill  to  be  filed  after  the  motion  has  been  overruled,  al- 
though such  action  be  had  at  a  subsequent  term  of  court  and  we 
see  no  reason  to  depart  from  this  practice  in  this  case.  When  the 
motion  for  a  new  trial  was  filed,  it  was  ordered  that  defendant  be 
granted  "sixty  days  in  which  to  tender  and  file  a  bill  of  exceptions," 
but  the  purpose  of  the  court  to  reserve  control  of  the  judgment  un- 
til the  motion  for  a  new  trial  should  be  acted  upon  is  shown  in  the 
order  withholding  execution  until  further  order  of  the  court.  At 
the  June  term,  when  the  court  passed  upon  the  motion,  a  further 
time  of  60  days  was  granted  to  the  plaintiff  in  error  within  which 
to  file  a  bill  of  exceptions.  The  bill  was  presented  within  this  time, 
and  we  are  of  the  opinion  that  it  was  in  time,  and  properly  allowed. 

2.  Did  the  court  err  in  overruling  the  demurrer  to  the  amended 
petition?  This  pleading  sets  forth,  in  substance,  that  during  the 
year  1895  the  plaintiffs  were  co-partners  engaged  in  carrying  on 
business  as  agents  for  various  fire  insurance  companies  in  Hop- 
kinsville,  Ky.;  that  defendant,  the  Merchants'  Insurance  Company 
of  Newark,  N.  J.,  was  during  said  year,  and  prior  thereto,  an  in- 
surance company  chartered  to  transact  business  in  the  United 
States,  and  to  sue  and  be  sued  as  such  corporation;  that  the  home 
office  of  said  company  was  at  Newark,  N.  J.,  with  a  branch  office 
in  Chicago,  from  which  it  carried  on  business  in  the  Southern  and 


Digitized  by 


Google 


MEIJCHANTS'  INS.   CO.  V.  BUCKNER.  23 

Western  states,  under  the  control  and  management  of  R.  H.  Gar- 
rigae,  the  duly-authorized  manager  of  the  company.    The  plain- 
tiflfs  ETer  that  in  March,  1895,  they  were  the  duly-appointed  agents 
of  said  company,  with  authority  to  solicit  and  write  policies  of  fire 
insurance  in  the  city  of  Hopkinsville,  Ky.,  and  vicinity.    Plaintiffs 
allege  the  promise  of  the  defendant  that  they  were  to  be  the  sole 
agents  of  the  company  in  said  locality;  that  said  company  would 
not  write  policies  of  insurance  in  their  territory,  except  through  the 
agency  of  the  plaintiffs;  that  it  would  not  cut  rates  in  said  locality, 
but  that  rates  should  be  fixed  and  uniform;  plaintiffs  to  receive  a 
commission  of  15  per  cent,  on  all  business  done  for  defendant  in 
said  locality  or  territory.    It  is  further  stated  that  many  other  fire 
insurance  companies  were  doing  business  in  the  city  of  Hopkins- 
ville; that  the  agents  of  said  companies,  including  plaintiffs,  were 
organized,  with  the  knowledge  and  consent  of  their  respective  com- 
panies, as  a  local  board,  to  regulate  and  render  uniform  the  business 
of  fire  insurance  in  said  locality,  with  certain  rules  and  regulations 
for  the  transaction  of  business;  that  one  Jack  S.  Moore  was  secre- 
tary of  said  local  board.    They  further  state  that  in  the  year  1895, 
while  plaintiffs  were  acting  as  the  authorized  agents  of  defendant 
in  the  city  of  Hopkinsville,  Ky.,  said  comoany,  without  plaintiffs' 
knowledge  or  consent,  wrote  and  delivered  a  policy  on  the  Hotel 
Latham,  in  said  city,  at  a  less  rate  than  the  regular  charges  the 
plaintifRs  were  authorized  to  charge  for  said  insurance,  and  less 
than  the  regular  rates  charged,  which  was  in  bad  faith,  and  viola- 
tion of  the  promise  and  assurance  of  the  defendant  to  the  plaintiffs, 
and  of  the  custom  of  insurance  agents  in  that  locality;  that  some 
time  thereafter  the  plaintiffs  ascertained  said  facts,  whereupon  they 
insisted  upon  said  defendant's  paying  them  the  commission,  and  no- 
tified the  company  that  they  would  claim  122.50,  the  regular  com- 
mission on  the  premium  which  should  have  been  paid  on  said  policy, 
which  commission  defendant  refused  to  allow,  wherefore  plaintiffs, 
in  settlement  with  defendant,  retained  122.50  from  defendant's  mon- 
ey, which  retention  was  the  result  of  considerable  correspondence 
between  plaintiffs  and  defendant,  resulting  in  no  agreement  as  to 
plaintiffs'  right  to  retain  said  money;   that  said  local  board  of  un- 
derwriters imposed  certain  "disabilities"  upon  defendant  on  account 
of  the  cutting  of  rates  in  that  locality  without  the  knowledge  of 
said  agents,  and  without  allowing  its  agents  the  regular  commis- 
sion on  said  business;   that  said  board  also  imposed  a  fine  upon 
Mercer  &  Mercer  for  taking  the  agency  after  the  action  of  the  com- 
pany had  been  condemned ;  that  R.  H.  Garrigue,  defendant's  author- 
ized and  acting  manager,  in  the  regular  course  of  his  official  busi- 
ness wrote  a  letter,  dated  Chicago,  111.,  June  6,  1896,  directed  to 
Jack  S.  Moore,  secretary,  whic6  letter  was  mailed  to  him,  and  duly 
received  by  him,  at  Hopkinsville,  Ky.;   that  said  letter  contained 
remonstrances  against  said  local  board,  and  set  forth  various  griev- 
ances against  said  board;  that  said  letter  contained  the  following 
false,  malicious,  and  libelous  statenients  of  and  concerning  the 
plaintiffs,  namely,  **We  feel  that  the  firm  of  Buckner  &  Co.  are 
withholding  money  collected  for  and  belonging  to  this  company,  and 
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that  the  criminal  laws  provide  for  their  action," — thereby  meaning 
falsely  and  maliciously  to  charge  the  plaintiffs  with  a  violation  of 
the  criminal  laws  of  Kentucky.  It  is  further  stated  in  said  letter: 
*We  have  demanded  for  these  outrages  a  full  and  complete  apology; 
a  remission  and  payment  of  all  fines  collected  or  imposed  for  any 
act  of  this  company  or  its  representatives;  the  payment  by  Buek- 
ner  &  Co.  of  122.50,  the  amount  they  robbed  of  company  funds-  in 
their  possession,  on  a  false  claim  for  commissions  on  business  they 
did  not  transact;  and  an  unanimous  invitation  to  join  the  board," 
— meaning  thereby  to  charge  the  plaintiffs  with  the  offense  of  rob- 
bing, and  with  dishonest  and  criminal  conduct.  A  copy  of  the  let- 
ter is  attached.  Plaintiffs  further  aver:  That  they  were  the  suc- 
cessors to  Buckner  &  Hays,  former  agents  of  defendant,  and  as- 
sumed all  liabilities  of  said  firm,  and  were  entitled  to  all  uncol- 
lected fees  and  commissions  due  said  firm.  That  prior  to  said  let- 
ter plaintiffs  were  esteemed  as  good  and  honest  men,  and  reliable 
insurance  agents.  The  chief  officers  of  said  company,  by  authority 
of  said  company,  falsely  and  maliciously  wrote  of  and  published  of 
and  concerning  plaintiffs  the  false  and  libelous  statements  con- 
tained in  said  letter.  Said  letter  was  received  by  said  Moore,  and 
its  contents  were  made  known  and  published  by  said  Moore,  as  was 
intended  by  said  defendant,  in  the  city  of  Hopkinsville,  whereby 
they  were  greatly  mortified  and  damaged  in  the  sum  of  |25,000. 
Defendant  caused  proceedings  to  be  entered  against  plaintiffs  for 
the  recovei7  of  said  sum  of  |22.50,  and  the  court  found  for  .plain- 
tiffs.   The  petition  concludes  with  prayer  for  judgment. 

In  the  consideration  of  this  assignment  of  error,  it  must  be  remem- 
bered that  this  is  an  action  for  libel,  not  for  slander,  and  that  entirely 
different  rules  apply  to  the  two  classes  of  actions.  It  may  be  admit- 
ted to  be  the  rule  in  slander,  where  the  words  are  merely  spoken,  that, 
to  be  actionable,  in  the  absence  of  special  damage,  the  utterances 
complained  of  must,  in  cases  like  the  present,  impute  to  the  com- 
plainant the  commission  of  a  criminal  offense.  The  rule  is  different 
in  actions  for  libel.  In  State  v.  Smiley,  37  Ohio  St.  30,  Chief  Justice 
Boynton,  in  discussing  the  difference  between  the  rules  applicaUe  to 
words  spoken,  which  constitute  slander,  and  written  defamation, 
which  constitutes  libel,  cites  the  cases  and  states  the  general  rule 
upon  the  subject  in  the  following  language: 

"In  Watson  v.  Trask,  6  Ohio,  531,  It  was  said  that  *a  libel  In  reference  to 
individual  injury  may  be  defined  to  be  a  false  and  malicious  publication  agamsi 
an  individual,  either  in  print  or  writing,  or  by  pictures,  with  intent  to  injure 
his  reputation,  and  to  expose  him  to  public  hatred,  contempt,  or  ridicule.' 
Words  of  ridicule  only,  or  of  contempt,  which  merely  tend  to  lessen  a  man  In 
public  esteem  or  to  wound  his  feelings,  wiU  support  a  suit  for  libel,  because  of 
their  being  embodied  in  a  more  permanent  and  enduring  form,  of  the  In- 
creased deliberation  and  malignity  of  their  publication,  and  of  their  tendency  to 
provoke  breaches  of  the  public  peace.  In  Tappan  v.  Wilson,  7  Ohio,  190,  It 
was  further  said  that  If  the  *tendency  of  the  publication,'  being  malicious.  *is 
to  degrade  and  lessen  the  standing'  of  the  person  concerning  whom  the  publica- 
tion is  made,  it  is  a  libel.  The  general  current  of  authority  is  to  the  same 
effect;  holding  that  although  the  matter  published  might  not  without  averment 
and  proof  of  special  damage,  be  actionable  if  only  spoken,  yet,  if  published,  and 
it  be  of  a  character  which,  if  believed,  would  naturally  tend  to  expose  the  person 
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eonceming  whom  the  same  was  published  to  public  hatred,  contempt,  or  ridicule, 
or  deprive  him  of  the  benefits  of  public  confidence  or  social  intercourse,  such 
publication  is  a  libel,  and  an  action  would  lie  therefor,  although  no  special 
damage  Is  alleged.  Tillson  v.  Bobbins,  68  Me.  295;  Dexter  v.  Spear,  4  Mason, 
115,  Fed.  Cas.  No.  3,867;  Smart  y.  Blanchard,  42  N.  H.  151;  Adams  y.  Lawson, 
17  Grat.  260;  McGregor  v.  Thwaites,  4  Dowl.  &  R.  695;  Thorley  v.  Kerry,  4 
Taunt  355;  Villers  v.  Monsley,  2  Wils.  403;  Starkie,  Sland.  &  L.  i  153;  Rose. 
N.  P.  Ev.  791;  2  Whart.  Cr.  Law.  §  1598.  In  Cropp  v.  Tllney,  3  Salk.  226. 
Lord  Holt  said:  ^Scandalous  matter  is  not  necessary  to  make  a  libel.  It  is 
enough  if  the  defendant  induces  an  ill  opinion  to  be  had  of  the  plaintiff,  or  to 
make  him  contemptible  or  ridiculous.'  In  Shipley  v.  Todhunter,  7  Car.  &  P. 
680,  Tindal  C.  J.,  said  that  *any  written  communication  that  bears  on  the  face 
of  it  any  charge,  or  which  tends  to  villify  another,  is  a  libel.'  In  Woodward  y. 
Dowsing,  2  Man.  &  R.  74,  it  was  said  that  *any  written  publication  which 
tends  to  disgrace  is  actionable.'  And  in  Dexter  y.  Spear,  supra,  it  was  said  by 
Judge  Story  that  *any  publication,  the  tendency  of  which  is  to  degrade  or  in- 
jure another  person,  or  bring  him  into  hatred,  ridicule,  or  contempt,  or  which 
accuses  him  of  a  crime  punishable  by  law,  or  of  an  act  odious  and  disgraceful 
in  society,  is  a  libel.'  In  Bell  y.  Stone,  1  Bos.  &  P.  331,  the  action  was  publish- 
ing of  the  plaintiff  that  he  was  a  *yillain.'  The  plaintiff  failing  to  proye  a 
special  damage,  the  court  directed  a  yerdlct  for  the  defendant.  Counsel,  how- 
eyer,  contending  that,  inasmuch  as  the  charge  was  in  writing,  it  was  actionable 
without  proof  of  special  damage,  the  court  asked  the  jury  what  damages  they 
would  giye,  supposing  the  plaintiff  entitled  to  recoyer  in  point  of  law.  They 
answered,  *One  shilling.'  Subseiiuently  a  rule  was  granted  on  the  defendant 
to  show  cause  why  the  yerdict  in  his  fayor  should  not  be  set  aside,  and  a  yer- 
dlct entered  for  the  plaintiff;  and  upon  the  hearing  the  court  expressed  them- 
selyes  *clearly  of  the  opinion  that  any  words  written  or  published,  throwing 
contumely  on  the  party,  were  actionable,*  and  ordered  the  rule  to  be  made  abso- 
lute. These  authorities  abundantly  show  that  in  many  instances  a  marked  dis- 
tinction exists  between  words  spoken  and  the  same  words  written  and  pub- 
lished; and  that  words  written  or  printed,  and  published,  imputing  to  another 
any  act,  the  tendency  of  which  is  to  disgrace  him,  or  to  deprlye  him  of  the 
confidence  and  good  will  of  society,  or  lessen  its  esteem  for  him,  are  actionable 
per  se.  and  consequently  lay  the  foundation  for  an  indictment  under  the  stat- 
ute.** 

Applying  these  principles  to  the  language  used  in  the  letter  under 
consideration,  we  find  the  charge  that  plaintiffs  are  withholding 
money,  collected  by  them,  belonging  to  the  company,  and  that  the 
criminal  laws  provide  for  their  action;  and  the  company,  by  its  agent, 
says: 

•*We  haye  demanded  payment  by  Buckner  &  CJo.  [plaintiffs]  of  $22.50,  the 
amount  they  robbed  of  company  funds  on  a  false  claim  for  commission  on  busi- 
ness which  they  did  not  transact." 

It  seems  clear  that  this  language  is  sufficient  to  constitute  a  libel. 
It  may  be  true  that  a  crime  is  not  charged  in  technical  language,  or 
with  sufficient  certainty  to  support  an  indictment.  It  is,  however, 
directly  charged  that  the  plaintiffs  have  been  guilty  of  conduct  for 
which  the  criminal  laws  provide,  and  are  withholding  money,  col- 
lected by  them,  belonging  to  the  insurance  company,  under  a  false 
claim  for  commissions  on  business  they  did  not  transact.  Here  is 
an  expression  of  the  writer's  opinion  that  the  plaintiffs'  conduct  came 
within  the  reach  of  the  criminal  law,  and  that  they  wrongfully  ap- 
propriated moneys  intrusted  to  their  care,  under  the  pretense  of  a 
claim  for  commissions  upon  business  which  they  never  transacted. 
These  charges  certainly  reflect  in  the  most  serious  manner  upon  the 
integrity,  character,  and  business  standing  of  the  plaintiffs.    Such 
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conduct  would  show  them  wholly  unfit  to  be  intrusted  with  any  ] 
ness,  and  meriting  the  aversion  of  honorable  men.  Men  guilt 
such  conduct  would  be  unworthy  of  the  confidence  and  good  wi 
society.  The  circulation  of  charges  of  so  serious  a  nature  tenc 
destroy  that  reputation  and  confidence  to  which  aU  honorable  mei 
entitled  in  the  community.  Such  dishonest  conduct,  though  i 
nically  not  criminal,  would  lessen  the  esteem  of  society,  and  ter 
deprive  plaintiffs  of  their  social  standing.  The  petition  contain 
that  is  necessary  to  the  statement  of  a  cause  of  action,  and,  foi 
reasons  stated,  the  words  charged  are  libelous  per  se,  from  whicl 
jury  might  imply  malice,  and  are  actionable  without  averment  ol 
cial  damage.  The  other  averments  are  sufficient  to  warrant  the 
puling  of  the  demurrer,  and  there  was  no  error  in  the  action  o 
court  in  that  behalf. 

3.  The  court  below  sustained  the  demurrer  to  the  9th  defense,  t^ 
is  as  follows: 

**Ninth.  Defendant,  further  answering,  states  that  the  said  letter  was  w 
by  said  Garrigue  to  said  Jack  S.  Moore  as  secretary  of  said  local  boa 
HoplcinsviUe,  and  that  said  Jack  S.  Moore  and  each  and  every  member  o 
board  were  aU  familiar  with  the  facts  referred  to  in  said  letter,  and  tha 
Jack  S.  Moore  and  each  and  every  member  of  said  board  knew  that  said 
did  not  charge  a  violation  of  the  criminal  laws  of  the  state  of  Kentucky.  < 
crime  of  robbery,  or  any  dishonest  or  criminal  conduct,  and  did  not  undei 
said  letter  to  charge  the  plaintiffs  with  being  guilty  of  the  crime  of  robb( 
any  crime  whatever,  or  any  dishonest  or  criminal  conduct;  and  said  : 
and  each  and  every  member  of  said  board  knew  that  said  letter  refer 
the  transactions  hereinbefore  set  forth,  and  so  understood  said  letter.  D 
ant  further  states  that  said  letter  was  written  to  said  Moore  as  secreti 
said  local  board,  and  that  said  local  board  consisted  of  the  agents  ( 
various  insurance  companies  doing  business  in  the  city  of  Hopkinsville, 
tucky,  and  its  vicinity,  and  that  said  letter  was  written  in  regard  to  transa 
upon  which  the  board  had  acted  and  was  acting,  and  which  directly  con( 
the  defendant,  and  in  which  the  defendant  was  directly  interested,  anc 
said  letter  was  a  privileged  communication,  and  that  it  was  written  w 
any  malice  or  ill  will  on  the  part  of  the  defendant  or  any  of  its  agents,  i 
an  honest  belief  that  the  statements  therein  contained  were  true,  and  w 
any  motive  or  intention  to  injure  the  plaintiffs/' 

And  the  amendment  relating  thereto  is: 

"And  for  amendment,  in  addition  to  the  allegations  contained  in  the 
paragraph,  defendant  says  that  said  local  board  at  Hopkinsville  was 
tained  and  supported  by  the  various  insurance  companies  doing  busin 
that  city,  and  that  defendant  contributed  and  paid  its  proportion  of  s 
sums  necessary  to  support  and  maintain  said  board.  Defendant  says  ths 
local  board  claimed  and  exercised  the  authority  and  power  to  tix  and  esl 
the  rates  of  insurance  and  the  premiums  to  be  charged  by  the  defendai 
other  companies  for  business  done  in  said  city;  to  superintend  and  overs 
local  recording  agent  of  the  defendant  as  to  the  amount  of  premiums  he  ] 
receive  for  defendant;  to  furnish  to  defendant's  said  agent  the  tariff  rat 
all  business  that  might  he  secured  by  defendant  in  said  Hopkinsville  a 
Defendant  says  that  said  board  claimed  and  exercised  the  further  rij 
fine  or  expel  the  local  agents  of  the  companies  belonging  thereto,  and  d 
them  of  the  privileges  of  membership  in  said  organization,  and  furtl 
declare  that  no  meml)er  should  do  business  with  any  company  refusing 
here  to  its  rules;  and  defendant  says  that  the  membership  in  said  be 
absolutely  necessary  and  essential  to  the  proper  conduct  of  its  busines 
that  it  could  not  transact  the  same  without  the  privileges  of  members 
said  organization.    Defendant  further  says  that  said  local  board  is  a  si 
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nate  branch  of  an  organization  known  as  the  Kentucky  &  Tennessee  Board 
of  Fire  Underwriters,  and  is  under  the  control  and  supervision  of  the  Kentucky 
&  Tennessee  Board,  and  that  it  protested  against  said  local  board's  treatment 
of  this  defendant,  and  demanded  a  rescission  of  the  sentence  imposed  by  said 
local  board  upon  defendant." 

This  answer  is  twofold  in  its  character.  In  the  first  place,  it 
alleges  that  those  to  whom  the  letter  was  addressed  (the  secretary 
and  local  board)  fully  understood  the  alleged  libelous  statements, 
and  knew  the  nature  and  character  thereof,  and  that  the  said  letter 
did  not  charge  any  violation  of  the  criminal  laws  of  the  state  of 
Kentucky,  or  any  crime  of  robbery,  or  any  dishonest  or  criminal 
conduct,  and  they  did  not  understand  the  letter  to  charge  the  plain- 
tiffs with  being  guilty  of  the  crime  of  robbery,  or  any  crime  what- 
ever, or  any  dishonest  or  criminal  conduct,  and  said  Moore  and 
each  and  every  member  of  said  board  knew  that  said  letter  referred 
to  the  transaction  set  out  in  the  answer.  In  support  of  this  ground 
of  defense,  authorities  are  cited  holding,  in  effect,  that  where  per- 
sons, in  whose  hearing  slanderous  words  are  uttered,  understand 
the  words  to  refer  to  innocent  transactions,  or  those  not  criminal, 
no  action  for  slander  can  be  maintained.  Examples  of  this  class  of 
cases  are  found  in  Hayes  v.  Ball,  72  N.  Y.  418,  and  Carmichael  v. 
Shiel,  21  Ind.  66.  In  the  former  case  the  words  imputed  were, 
**When  he  [the  plaintiflf]  was  highway  commissioner,  he  stole  |1,(>00 
from  the  town."  Defendant  attempted  to  show  that,  when  he  held 
the  office  of  highway  commissioner,  he  failed  to  procure  vouchers 
for  |1,000  which  came  into  his  hands.  Chief  Justice  Church,  in 
speaking  of  the  ruling  of  the  court  below,  said: 

••If  it  had  appeared  that  when  the  words  were  spoken  they  were  accompanied 
with  soch  an  explanation  as  would  make  it  clear  that  they  referred  to  an  inno- 
cent transaction,  or  to  a  transaction  which,  in  law,  could  not  have  constiUited 
larceny,  the  motion  for  a  nonsuit  should  have  been  granted.  So  if  it  had  ap- 
peared that  all  of  the  persons  who  were  present  understood  from  the  facts 
which  they  knew,  or  had  otherwise  learned,  that  the  words  referred  to  a  trans- 
action which  could  not,  in  law,  constitute  larceny,  the  same  result  would  fol- 
low.** 

In  the  Indiana  case,  plaintiff  sued  to  recover  from  defendant  for 
language  charging  her  with  stealing.  Plaintiff  was  in  the  service 
of  defendant,  who  was  a  landlord  in  a  hotel  in  Indianapolis,  and 
while  in  such  service  she  broke  dishes  belonging  to  the  house.  The 
landlord  deducted  the  value  of  the  dishes  from  her  wages.  The 
plaintiff  then  carried  away  the  fragments  of  the  dishes,  openly 
claiming  them  as  her  property.  Defendant  then  went  before  the 
justice,  and  instituted  proceedings  against  her.  Upon  the  trial  the 
plaintiff  was  discharged.  Immediately  after  the  discharge,  and 
while  the  parties  were  still  in  the  court  room,  defendant  advanced 
towards  plaintiff  and  said,  '*Now,  I  want  you  to  bring  back  the 
dishes  you  stole  from  my  house."  The  court  held  that,  these  words 
being  spoken  in  the  presence  of  those  who  heard  the  evidence  of  the 
late  trial,  and  who  knew  that  the  transaction  referred  to  was  not 
criminal,  but  innocent,  or  a  trespass,  at  most,  the  action  for  slander 
could  not  be  maintained.  The  knowledge  of  the  witnesses  was  such 
that  no  charge  of  crime  was  conveyed  to  them  in  the  utterance  of 
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the  defendant  These  and  similar  cases  are  cited  in  suppc 
contention  of  the  plaintiff  in  error.  We  are  at  a  loss  to 
their  application  to  the  facts  in  this  case.  In  cases  of  lib 
the  writing  is  put  into  circulation,  it  may,  as  a  natural  a 
able  consequence  of  publication,  reach  persons  for  whom  it 
intended.  The  petition  in  this  case  charges  that  said  lette 
ceived  by  said  Moore,  and  its  contents  published  and  ma(3 
by  him,  as  was  intended  by  said  defendant,  in  the  city  of 
ville,  where  the  plaintiffs  reside.  This  allegation  is  not  < 
this  ground  of  defense.  No  other  allegation  of  the  an8\^ 
corpora  ted,  by  reference,  into  this  ground  of  defense;  but 
at  the  eleventh  paragraph  of  the  answer,  which  covers  thi 
of  publication  by  defendant,  we  And  it  stated: 

''Eleventh.  States  that  the  only  publication  of  said  letter  by  this 
was  the  writing  and  mailing  thereof  to  said  Jack  S.  Moore,  and  the 
the  same  by  the  said  Moore  as  secretary  of  the  said  board,  and  that  i 
was  not  authorized  to  make  the  contents  of  said  letter  known  to  an 
and  that  this  defendant  is  not  responsible  for  any  damages  which  pla 
have  sustained  by  the  acts  of  the  said  Moore;  and  denies  that  sai 
have  sustained  any  damages  whatever." 

The  latter  part  of  this  paragraph  is  mere  conclusion,  em 
be  true  that  the  defendant  gave  no  direct  authority  to  M 
retary  of  the  local  board,  to  publish  the  alleged  libel.  Still, 
be  liable  in  law  for  such  publication  as  is  the  natural  cod 
of  putting  the  letter  in  circulation.  If  the  publication  b 
referred  to  in  this  petition,  was  found  by  the  jury  to  have 
natural  and  probable  consequence  of  defendant's  publicat 
the  defendant  would  be  responsible  for  the  same,  l^is  ru 
ognized  in  Townsh.  Sland.  &  L.  §  158.  In  Miller  v.  Butler 
71,  where  the  suit  was  brought  for  circulation  of  an  allegec 
letter,  it  is  said  in  the  syllabus: 

**The  responsibility  of  the  writer  of  a  private  letter  for  the 
of  a  libel  contained  therein  is  not  limited  to  the  consequences  of  a 
cation  of  it  to  the  person  to  whom  the  letter  is  addressed,  but  extc 
probable  consequences  of  thus  putting  it  in  circulation." 

To  the  same  effect  is  the  language  of  Chief  Justice  Gil 
the  supreme  court  of  Minnesota,  in  Zier  v.  Hofflin,  33  Min 
21  N.  W.  862: 

*'Now,  although  one  who  publishes  a  libel  is  not  to  be  held  responds 
independent  wrong  done  by  a  third  person,  though  connected  witl 
he  is  responsible  for  the  natural  consequences  of  his  own  wrong  ae 
the  wrongful  act  of  a  third  person  may  concur  in  bringing  al)out  s 
quences.  If  it  were  a  natural  consequence  of  defendant's  publicati< 
the  newspaper  that  some  evil-disposed  person  should  send  a  copy  of 
or  the  item  cut  from  the  paper,  to  some  one  whom  defendant  had  d 
of  its  reaching,  he  would  be  liable  for  it,  as  the  consequences  o 
wrong.  Townsh.  Sland.  &  L.  §  158;  Miller  v.  Butler,  6  Cush,  71. 
the  jury  to  say  whether  sending  the  postal  card  by  a  third  person  ' 
ural  consequence  of  defendant's  publication  in  the  newspaper." 

It  was  therefore  a  question  for  the  jury  to  determine 
such  publications  as  the  plaintiffs  might  properly  prove  v 
statements  of  the  petition  were  the  natural  consequences 
ing  the  letter  to  Moore,  and  thus  putting  it  in  circulation. 
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therefore  of  the  opinion  that  the  court  did  not  err  in  sustaining  the 
demurrer  to  this  branch  of  the  defense. 

There  is  the  further  undertaking  to  plead  in  this  paragraph  of 
the  answer  that  the  communication  in  question  was  of  a  privileged 
character.  It  is  alleged  that  the  letter  was  written  to  Moore  as 
secretary  of  said  local  board;  that  said  board  consisted  of  the  agenp3 
of  the  various  insurance  companies  doing  business  in  Hopkinsville^ 
Ky. ;  that  said  letter  was  written  in  regard  to  certain  transactions 
concerning  which  the  board  had  acted  and  was  acting,  and  which 
directly  concerned  the  defendant,  in  which  it  was  interested,  and 
was  written  without  malice  or  ill  will  on  the  part  of  the  defendant 
or  its  agents,  and  in  the  belief  that  the  statements  were  true,  with- 
out any  desire  to  injure  the  plaintiffs.  It  is  not  claimed  that  this 
communication  comes  within  the  class  known  as  "absolutely  priv- 
ileged," but  that  it  is,  rather,  entitled  to  a  qualified  privilege.  Priv- 
ileged communications  of  this  character  may  be  said  to  compre- 
hend all  bona  fide  statements  in  performance  of  any  duty,  whether 
legal,  moral,  or  social,  even  though  of  imperfect  obligation,  when 
made  with  a  fair  and  reasonable  purpose  of  protecting  the  interest 
of  the  person  making  them,  or  the  interest  of  the  person  to  whom 
they  are  made.  Townsh.  Sland.  &  L.  §  209;  Taft,  C.  J.,  in  Publish- 
ing Co.  V.  Hallam,  8  C.  C.  A.  201,  59  Fed.  540.  The  question  of  qual- 
ified privilege  was  discussed  in  the  supreme  court  of  the  United  States 
in  the  case  of  White  v.  NichoUs,  3  How.  266,  11  L.  Ed.  591.  Mr.  Jus- 
tice Daniel  sums  up  his  conclusions  as  follows: 

*'The  investigation  has  conducted  us  to  the  following  conclusions,  which  we 
propound  as  the  law  applicable  thereto:  (1)  That  every  publication,  either  by 
writing,  printing  or  pictures,  which  charges  upon  or  imputes  to  any  person  that 
which  renders  him  liable  to  punishment,  or  which  is  calculated  to  make  him 
infamous  or  odious  or  ridiculous,  is  prima  facie  a  libel;  and  implies  malice  in 
the  author  or  publisher  towards  the  person  to  whom  such  publication  is  made. 
Proof  of  malice,  therefore,  in  the  cases  Just  described,  can  never  be  required 
of  the  party  complaining,  beyond  the  proof  of  the  publication  itself.  Justifica- 
tion, excuse,  or  extenuation,  if  either  can  be  shown,  must  proceed  from  the 
defendant.  (2)  That  the  description  of  cases  recognized  as  privileged  com- 
mnnications  must  be  understood  as  exceptions  to  this  rule,  and  as  being  founded 
upon  some  apparently  recognized  obligation  or  motive,  legal,  moral,  or  social, 
which  may  fairly  be  presumed  to  have  led  to  the  publication,  and  therefore 
prima  facie  relieves  it  from  that  just  implication  from  which  the  general  rule 
of  the  law  is  deduced.  The  rule  of  evidence  as  to  such  cases  is  accordingly  so 
far  changed  as  to  impose  it  on  the  plaintiff  to  remove  those  presumptions  flow- 
ing from 'the  seeming  obligations  and  situations  of  the  parties,  and  to  require 
him  to  bring  home  to  the  defendant  the  existence  of  malice  as  the  true  motive 
of  his  conduct.  Beyond  this  extent  no  presumption  can  be  permitted  to  oper- 
ate, much  less  be  made  to  sanctify  the  indulgence  of  malice,  however  wicked, 
however  express,  under  the  protection  of  legal  forms.  We  conclude,  then,  that 
malice  may  be  proved,  though  aUeged  to  have  existed  in  the  proceedings  before 
A  court  or  legislative  body,  or  any  other  tribunal  or  authority,  although  such 
court,  legislative  body,  or  other  tribunal  may  have  been  the  appropriate  authority 
for  redressing  the  grievance  presented  to  it,  and  that  proof  of  express  malice 
in  any  written  publication,  petition,  or  proceeding  addressed  to  such  tribunal 
will  render  that  publication,  petition,  or  proceeding  libelous  in  its  character, 
and  actionable,  and  wiU  subject  the  author  and  publisher  thereof  to  aU  conse- 
quences of  Ubel.  And  we  think  that,  in  every  case  of  a  proceeding  like  those 
just  enumerated,  falsehood  and  the  absence  of  probable  cause  will  amount  to 
proof  of  maUce.** 
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Applying  the  principles  thus  stated  to  the  uncontrover 
ments  of  the  pleadings,  and  the  statements  of  the  lett 
were  the  basis  of  this  action,  it  is  apparent  that  the  contrc 
tween  the  insurance  company  and  Buckner  &  Co.  had  led 
board  to  impose  certain  "disabilities''  upon  the  company,  j 
a  fine  upon  the  firm  of  Mercer  &  Mercer,  who  had  succeec 
Company's  agency  in  Hopkinsville.  The  letter  of  the  defer 
evidently  written  in  response  to  a  communication  from  ^ 
retary  of  the  board,  advising  the  company  of  the  action  of 
tucky  &  Tennessee  Board  of  Underwriters  in  removing  th 
ties  imposed  by  the  board,  and  extending  it  an  invitati( 
the  board.  In  response  to  this  invitation,  it  was  the  rifi 
company  to  decline  it,  and,  in  declining,  to  give  its  reas^ 
for.  We*  do  not  think  it  came  within  the  scope  of  the  < 
duty,  to  itself  or  to  the  board,  to  go  beyond  the  prope 
ments  of  an  answer  to  the  letter  from  the  local  board,  to  n 
ges  of  the  character  it  contains  against  third  persons, 
that  the  controversy  with  Buckner  &  Co.  led  up  to  the  c( 
ence  between  it  and  the  local  board.  It  had  also  had  c( 
ence  and  litigation  with  Buckner  &  Co.  It  was  not  esse 
statement  of  its  position,  or  necessary  to  a  presentation  c 
sons  which  actuated  it  in  declining  to  join  the  board,  to  n 
ges  of  a  most  derogatory  character  against  Buckner  & 
were  only  indirectly  involved  in  the  correspondence.  The 
had  a  right  to  make  any  statement  that  was  necessary  wi 
to  fair  and  reasonable  self-protection,  or  in  justification  ol 
tion  it  took  in  relation  to  the  local  board.  It  was  not  eg 
its  rights  or  interests  to  make  charges  against  the  plaintil 
ing  their  character  and  standing,  and  to  put  it  into  the 
the  receiver  of  the  letter  to  circulate  these  charges  in  a  c 
where  the  plaintiffs  lived.  As  was  said  by  Judge  Taft  i: 
ing  Co.  V.  Hallam,  cited  above: 

"The  existence  and  extent  of  privilege  in  communications  are 
by  balancing  the  needs  and  good  of  society  against  tlie  right  of  a 
to  enjoy  a  good  reputation  when  he  has  done  nothing  which  oug 
It.  The  privilege  should  always  cease  where  the  sacrifice  of  the  ind 
becomes  so  great  that  the  public  good  to  he  derived  from  It  Is  oui 

We  have  carefully  examined  the  cases  cited  by  counsel 
tiff  in  error,  and  do  not  find  any  of  them  going  to  the  exi 
would  be  required  in  holding  this  letter  within  the  clai 
munications  which  are  considered  as  privileged.  We  are 
that  the  circuit  court  properly  overruled  the  demurrer  t 
tion,  and  was  right  in  sustaining  the  plaintiff's  demur 
ninth  paragraph  of  the  answer.  These  conclusions  maki 
essary  to  further  consider  like  questions  raised  during  tt 
on  the  charge  of  the  court  directing  the  jury  to  considei 
of  the  letter  complained  of  as  libelous  per  se,  and  in  i 
charge  that  the  letter  was  a  privileged  communication. 

4.  There  was  testimony  in  the  case,  admitted  over  the 
of  plaintiff  in  error,  tending  to  show  that  the  letter  was  ta 
in  Hopkinsville,  outside  of  the  board,  and  one  witness  tei 
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he  heard  it  discussed  a  long  time  before  the  suit  was  brought. 
Another  witness  stated  that  copies  of  the  letter  were  sent  to  all  of 
the  officers  of  the  various  insurance  companies  represented  in  Hop- 
kinsville,  and,  when  asked  if  the  contents  of  the  letter  were  gener- 
ally known  in  Hopkins ville,  said:  'TTes.  It  was  a  matter  of  com- 
mon occurrence  for  people  to  speak  to  me  about  it  on  the  street. 
It  was  generally  known."  In  charging  the  jury  concerning  the  lia- 
bility of  the  defendant  for  publication  of  the  letter,  and  as  to  the 
measure  of  damages  to  be  awarded,  the  learned  judge  said: 

**Xow,  as  to  the  question  of  how  far  the  defendant  is  Uable  for  the  subse- 
oaent  publication  of  this  letter,  it  seems  to  have  been  intended  to  be  read  and 
presented  to  the  local  board.  This  letter  was  not  a  privileged  communication, 
nor  is  there  any  right  in  the  defendant  to  use  the  language  that  was  used  in  the 
letter  In  regard  to  the  plaintiff:  but  you  can  property  consider  the  knowledge, 
the  circumstances  under  which  the  letter  was  read  to  the  board,  in  considering 
the  question  of  damages.  The  communication  which  was  subsequently  made 
to  the  superior  board  at  Louisville,  Ky.,  by  order  of  the  local  board,  should  be 
considered  in  the  question  of  damages,  because  the  proof  shows  that  it  was 
the  duty  of  the  secretary  to  thus  conmiunicate  this  letter.  And  fiow,  on  the 
question  of  damages,  you  should  also  consider  the  circulation  which  was  given 
to  these  libelous  words  by  members  of  the  board  or  others.  But,  in  thus  con- 
sidering, you  should  not  consider  or  estimate  any  damage  which  might  arise 
to  the  plaintiff  from  the  letter  being  circulated  by  him  or  communicated  by  him, 
or  by  his  direction  or  by  his  consent.*' 

Exception  was  taken  to  the  court's  saying  that  "you  should  also 
consider  the  circulation  by  others."  Applying  the  charge  to  the  tes- 
timony admitted,  showing  the  general  circulation  of  the  libelous 
charges  contained  in  the  letter  in  Hopkinsville,  it  is  apparent  that 
the  jury  was  directed  to  consider  the  general  circulation  by  others 
of  the  charges  in  the  community  where  Buckner  &  Co.  resided.  We 
have  already  had  occasion  to  consider  the  extent  of  the  liability  in- 
curred in  writing  and  publishing  a  letter  containing  libelous  char- 
ges. A  recovery  may  be  had  for  such  publication  of  the  libel  as  is 
a  natural  consequence  of  putting  the  letter  into  circulation.  It 
is  a  question  of  fact  for  the  jury  to  say  how  far  the  circulation 
proven  of  the  charges  in  question  is  a  natural  consequence  of  the 
sending  of  the  letter  by  the  manager  of  the  insurance  company  to 
the  secretary  of  the  local  board.  The  learned  judge  who  presided, 
as  we  have  seen,  directed  the  jury  to  consider  the  circulation  of  the 
libelous  words  by  members  of  the  board  or  others,  without  requiring 
the  jury  to  find  that  such  circulation  was  a  natural  consequence  of 
the  act  of  sending  the  letter  containing  the  libelous  matter  to  the 
secretary.  We  are  of  the  opinion  that  this  was  substantial  error. 
It  gave  the  jury  a  wrong  basis  upon  which  to  award  damages,  which 
might  be  quite  prejudicial  to  the  plaintiff  in  error.  For  error  in  the 
charge  in  this  respect,  the  judgment  below  is  reversed  and  the  case 
is  remanded  for  a  new  trial. 
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(97  Fed.  987.) 
SMITH  T.  MEHIDEN  BKITAXNIA  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit    November  18,  189 

No.  50. 

1.  Dbston  Patents— Prbliminary  Injunction— Public  Acquiescenc 

The  rule  that  public  acquiescence  must  be  shown  when  the  pa 
on  has  not  been  adjudicated  applies  to  the  case  of  design  p 
well  as  machine  and  other  patents. 

2.  Samb— Design  fob  Vessel. 

A  preliminary  injunction  against  infringement  of  patent  No. 
a  design  for  a  vessel  denied,  in  the  absence  of  any  prior  adj 
or  of  proof  of  public  acquiescence. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  th( 
of  Connecticut. 

This  was  a  suit  in  equity  by  Prank  W.  Smith  against  the 
Britannia  Company  for  alleged  infringement  of  a  patent  for 
for  a  vessel.  The  cause  was  heard  on  a  motion  for  a  prelin 
junction.    From  an  order  denying  the  motion,  complainant 

The  opinion  filed  below,  and  here  reprinted  from  92  Fed,  ; 
in  full  as  follows: 

TOWNSEND,  District  Judge.  On  January  3,  1898,  cor 
applied  for,  and  on  November  1,  1898,  received,  the  pater 
(No.  29,571),  for  a  design  for  a  vessel.  The  elements  thereo 
to  be  new  and  material  were  modified  forms  of  what  is  kno^ 
old  "panel"  or  "colonial  flute"  design,  ornamented  by  a 
elongated  beads,  constituting  what  is  known  as  a  *^ococ( 
The  panels  are  in  two  double  sets;  the  larger  set  being  ui 
the  middle  of  said  ve6sel,'and  so  disposed  as  to  form  the  bod 
while  the  smaller  set  furnishes  a  flaring  base.  Each  of  si 
curves  inwardly,  except  possibly  the  lower  panel  of  the  t 
whole  design  is  graceful  in  outline  and  harmonious  in  pr 
It  appears  from  complainant's  affidavits  that  he  is  a  mai 
of  solid-silver  ware;  that  he  produced  this  design,  and  c< 
the  manufacture  of  vessels  embodying  the  same  in  Decern 
and  offered  them  for  sale  in  January,  1897;  that  he  has  b< 
great  expense  in  making  said  articles;  that  the  defendant 
fiactured  plated  ware  which  is  practically  identical  in  d€ 
the  drawings  of  the  patent  in  suit;  that  this  plated  war 
tensively  advertised  by  defendant  in  December,  1898,  and 
sale  at  various  retail  stores;  that,  inasmuch  as  it  is  prac 
possible  to  sell  this  class  of  solid-silver  goods  when  the  sa 
is  made  in  plated  ware,  the  complainant  will  suffer  irrepa 
unless  he  can  obtain  the  relief  of  a  temporary  injunction. 

l^e  vessels  manufactured  by  defendant  infringe  complai: 
ent.  It  appears  from  its  affidavits  that  it  conmienced  tl 
facture  about  March  1,  1897,  and  their  sale  shortly  therea 
it  never  had  any  notice  of  complainant's  claim  of  right  un 
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ber  5, 1898;  that  the  validity  of  said  patent  has  never  been  adjudicated  " 
or  acquiesced  in;  that  defendant  made  and  publicly  sold  various  arti- 
cles resembling  in  pattern  the  patented  design  long  before  the  date 
of  said  patent,  and  that  there  is  nothing  possibly  new  in  the  design 
of  the  patented  vessel,  except  the  base;  that  the  base  so  resembles, 
in  general  outline  and  design,  various  covers  old  in  the  art,  as  to 
be  substantially  a  reproduction  thereof;  that  ^it  is  common  practice 
for  •  •  •  manufacturers  generally  to  transport  the  essential  fea- 
tures of  the  body  of  a  vessel  to  its  base'';  and  that  the  base  of  the 
patented  vessel  thus  represents  the  double  fluted  panels  of  its  body. 
It  is  inexpedient  to  discuss  the  question  of  patentable  novelty  on  this 
motion.  The  foregoing  evidence,  fortified  by  the  exhibits,  raises  a 
serious  doubt  as  to  validity,  and  therefore  a  preliminary  injunction 
should  not  be  granted.  Apart,  however,  from  the  consideration  of 
this  pointy  there  are  other  matters  which  are  decisive  of  the  present 
issue. 

The  patent  in  suit  issued  November  1,  1898,  3^  months  ago.  The 
bill  was  filed  December  20,  1898.  There  has  therefore  been  no  op- 
portunity for  adjudication  or  acquiescence.  Counsel  for  complain- 
ant attempts  to  meet  this  condition  by  the  following  quotation  from 
Fenton  (I^ws  of  Patents  for  Design,  p.  178): 

**A8  designs  differ  from  mechanical  Invention  in  being  generally  subjects 
of  evanescent  fancy,  rather  than  of  lasting  utility,  ♦  ♦  ♦  the  general 
requirement  that  the  vaUdlty  of  the  patent  should  have  been  acquiesced  in 
by  the  public,  or  been  Judicially  sustained,  before  granting  a  preliminary  in- 
junction in  a  clear  case  of  infringement,  should  be  very  much  relaxed  \ji  such 
eases,  to  prev^it  injustice." 

In  support  of  this  contention  the  author  cites  Foster  v.  Crossin,  23 
Fed.  400,  and  Margot  v.  Schnetzer,  15  Fed.  118.  The  opinion  of  Judge 
Carpenter  in  Foster  v.  Crossin  is  merely  to  the  effect  that  while  the 
production  of  the  patent  alone  does  not  raise  a  presumption  suflScient 
to  justify  a  preliminary  injunction,  and  while  the  most  satisfactory 
basis  therefor  will  be  found  in  an  adjudication,  or  in  long,  uninter- 
rupted use,  he  is  "not  prepared  to  say  that  the  presumption  can  arise 
in  no  other  way."  In  the  Schnetzer  Case  it  does  not  appear  that  the 
question  of  adjudication  or  acquiescence  was  raised.  The  defendants 
admitted  infringement,  and  were  ready  to  refrain  from  further  in- 
fringement. Furthermore,  in  Dickerson  v.  Machine  Co.,  35  Fed.  144, 
Judge  Lacombe  refers  to  the  view  suggested  in  Foster  v.  Crossin, 
and  states  the  general  rule  in  this  circuit  to  be  that,  where  there  has 
been  no  decision  on  the  patent  by  a  United  States  court  on  the  merits, 
the  party  is  driven  to  show  that  his  patent  went  into  use  undisputed 
for  a  BuiBcient  time  to  raise  a  prima  facie  case  in  his  favor.  That 
this  is  now  the  general  rule  in  other  circuits,  see  Standard  Elevator 
Co.  V.  Crane  Elevator  Co.,  6  C.  C.  A.  100,  56  Fed.  718,  and  cases  cited 
in  Palmer  Pneumatic  Tire  Co.  v.  Newton  Rubber  Works,  73  Fed.  219. 
In  Williams  v.  Manufacturing  Co.,  23  C.  C.  A.  171,  77  Fed.  287,  where 
it  was  urged,  on  motion  for  preliminary  injunction  against  infringe- 
ment of  a  patent  for  a  bicycle  lamp,  that  the  articles  so  change  from 
year  to  year  that,  unless  the  injunction  was  granted,  the  lamp  would 
be  useless,  the  court  held  that  this  reason  would  not  justify  it  in  de- 
parting from  the  settled  rules  in  chancery,  and  refused  the  writ, 
39G.G.i 
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and  further  expreBBed  doubt  whether  there  could  be  public 
cence  in  four  months.  Furthermore,  it  appears  that  defen 
large  manufacturer,  engaged  in  an  extensive  business,  and  al 
able  to  respond  in  damages  in  the  event  of  a  final  decree  ii 
complainant.  In  these  circumstances,  the  motion  must  b 
It  is  not  to  be  understood,  however,  that  in  denying  the  m- 
opinion  is  indicated  or  expressed  upon  the  question  of  p 
novelty. 

J.  E.  Maynadier,  for  appellant. 

John  P.  Bartlett  and  George  A.  Fay,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMA]^,  Circuit 

PER  CURIAM.    Order  of  circuit  court  affiimed  on  opinio 
below. 


m  Fed^  10.) 
WHITEHEAD  et  al.  v.  FARMERS*  LOAN  &  TRUST  C( 
(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  6,  IS 
No.  1.075. 

1.  Taxation— Suit  to  Enjoin  Isscancb  of  Tax  Deed— Necessity  ( 
Where  a  state  has  provided  a  system  of  laws  for  the  levy  an 
of  taxes,  which  includes  the  enforcement  of  taxes  when  delin 
sale  of  the  property,  it  is  essential  to  the  efficiency  of  such  sy£ 
purchaser  at  a  sale  made  thereunder  should  be  protected  in  all 
given  him  by  the  statute  as  fully  as  are  the  officers  charged  t^ 
forcemeat  of  the  laws;  hence  where  property  was  subject  t 
was  legally  assessed,  and  the  taxes  thereon  were  legally  levied, 
been  offered  for  sale  and  sold  by  the  county  for  such  taxes,  th 
is  not  a  mere  volunteer,  and  the  owner  is  no  more  entitled  to 
suit  in  equity  to  enjoin  the  issuance  to  him  of  a  deed  on  the 
irregularity  in  the  sale,  without  having  tendered  the  amoui 
legally  due,  together  with  the  interest  and  penalty  provided 
than  he  would  be  to  maintain  such  a  suit  against  the  county  oi 
to  restrain  a  sale  of  the  property. 

Sl  Same— Property  in  Possession  op  Receiver. 

The  fact  that  real  property  sold  by  a  county  for  delinquent 
the  possession  of  the  receiver  of  a  court,  as  a  part  of  the  asse 
solvent  corporation,  does  not  afford  any  ground  for  enjoining  the 
the  purchaser  of  a  tax  deed  therefor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  tl 
of  Colorado. 

The  Lakewood  &  Golden  Railroad  Company,  a  corporation  of  1 
Colorado,  being  the  owner  of  a  Une  of  railroad  extending  from  Deni 
Arapahoe  county,  to  Golden,  in  the  adjoining  county  of  Jefferson, 
ber  1,  1890,  executed  a  mortgage  conveying  its  enUre  property  to 
era*  Loan  &  Trust  Company,  the  appellee,  as  trustee,  to  secure  the 
an  issue  of  bonds.  In  July,  1890,  this  trustee  instituted  a  suit  In 
States  circuit  court  for  the  district  of  Colorado  to  foreclose  the  m 
receiver  was  appointed,  and  took  provisional  possession  of  the  pro 
taxes  assessed  by  the  county  of  Jefferson  against  the  railroad  comp 
year  1893  were  not  paid,  and  on  November  26,  18W,  the  taxes  stil 
unpaid  and  delinquent,  the  treasurer  of  the  county  sold  that  poi 
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railroad  track  located  within  the  confines  of  Jefferson  county  to  one  M.  G. 
Palmer  for  $1,665.59,  and  issued  a  certificate  of  purchase  therefor  to  him,  who 
soon  thereafter  assigned  the  same  to  W.  H.  Whitehead,  one  of  the  appellants. 
The  taxes  for  the  year  181H  not  having  been  paid  by  the  railroad  company 
when  due.  Whitehead,  on  August  28,  1895,  paid  the  same,  amounting  then  to 
I13T4.37,  and  an  entry  showing  such  payment  was  made  on  the  certificate  of 
purchase  then  held  by  him.  In  due  course  of  time.  Whitehead  demanded  from 
the  treasurer  of  Jefferson  county  a  tax  deed,  based  on  his  alleged  right  thereto 
as  holder  of  the  certificate  of  purchase.  Thereupon  this  suit  was  instituted 
by  the  appellee  to  enjoin  the  execution  of  such  a  deed.  The  bill  sets  out  the 
facts  already  stated,  and  further  alleges,  in  substanc-e,  that  W^hltehead  is  claim- 
ing and  demanding  from  the  receiver  appointed  in  the  main  case  the  sum 
of  $5,002.47,  as  the  amount  due  under  and  by  virtue  of  his  ownership  of  the 
certificate  of  purchase  and  subsequent  payment  of  taxes  by  him;  that  the  sale 
by  the  treasurer  of  Jefferson  county  in  1894  was  void,  because  it  was  an  at- 
tempt to  segregate  and  sell  a  part  of  an  entire  line  of  railroad,  instead  of  the 
whole  thereof;  that  WTiitehead  was  a  volunteer  in  paying  the  taxes  to  the 
county  of  Jefferson,  and  well  knevy  the  facts  above  stated;  that  the  execution 
of  the  deed,  as  demanded  by  Whitehead,  would  be  an  interference  with  the 
property  in  the  custody  of  the  court  through  its  receiver,  and  would  constitute 
a  ck>ud  upon  the  title  of  the  railroad  property.  The  prayer  of  the  bill  Is  for 
an  injunction  restraining  the  treasurer  of  the  county  from  executing  and  de- 
livering the  tax  deed  to  Whitehead,  and  restraining  Whitehead  from  demand- 
ing such  deed,  as  well  as  for  other  and  general  relief.  To  this  bill  a  demurrer 
was  interposed,  for  the  reason,  among  others,  that  the  allegations  of  the  bill 
were  insufficient  to  entitle  complainant  to  any  relief.  This  demurrer  was  heard 
by  the  trial  court,  and  overruled.  An  Interlocutory  injunction  was  awarded 
restraining  the  treasurer  of  the  county  and  Whitehead,  as  prayed  for.  From 
this  order  an  appeal  has  been  duly  prosecuted  to  this  court. 

Gustave  C.  Bartels  (James  H.  Blood,  on  the  brief),  for  appellants. 

Charles  W.  Waterman  (Edwaixi  O.  Wolcott,  Joel  F.  Vaile,  Herbert 
B.  Turner,  David  McClure,  and  Loais  B.  Rolston,  on  the  brief),  for 
appellee. 

Before  CALDWELL  and  SANBORN,  arcuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  only  question  presented  for  our  determination  is  whether  the 
order  for  an  interlocutory  injunction  was  warranted  by  the  aver- 
ments of  the  bill.  Counsel  for  appeUee,  in  argument  and  brief,  dis- 
claim any  contention  that  there  was  any  irregularity  in  the  assess- 
ment of  the  property  of  the  railroad  company,  and  admit  that  the 
taxes  for  the  year  1893,  as  well  as  for  the  year  1894,  were  legally 
assessed,  and  never  paid  by  the  railroad.  The  bill  in  no  way  chal- 
lenges the  regularity  of  the  sale  of  the  railroad  property  to  Palmer, 
except  that  there  was  an  attempt  to  segregate  a  part  of  the  railroad 
track  from  the  entire  line,  as  well  as  from  the  franchise  of  the  rail- 
road company,  and  to  sell  the  same  substantially  as  real  estate  is  sold 
under  execution  in  the  state  of  Colorado.  The  bill  does  not  aver  that 
the  amount  demanded  by  Whitehead  as  due  him  by  virtue  of  his 
ownership  of  the  certificate  of  purchase  and  subsequent  payment  was 
in  excess  of  the  amounts  paid  by  him,  with  the  accumulated  statutory 
interest.  There  are  no  averments  showing  that  the  appellee,  or  any 
one  else,  prior  to  the  institution  of  this  suit,  ever  offered  to  refund 
to  Whitehead  the  amount  due  him,  or  that  the  appellee  was  ready  to 
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pay  the  same  to  Whitehead  as  a  condition  to  obtaining  the  re 
for.  The  order  for  the  interlocutory  injunction  appears  to  hi 
made  without  imposing  any  such  condition  upon  the  appelb 
serious  contention  presented  by  counsel  for  the  appellee  is 
sale  of  the  track  of  the  railroad  situated  in  Jefferson  count 
gated  from  the  balance  of  the  line  and  from  the  franchise  of 
pany,  was  not  warranted  by  law,  and  this  court  is  asked  tc 
such  a  sale  void,  and,  as  a  result  thereof,  to  affirm  the  uncoi 
order  awarding  an  interlocutory  injunction  in  this  case.  Coi 
appellants  take  issue  with  this  main  contention  of  the  appe 
further  insist  that  the  appellee's  bill  is  without  equity,  bee 
attended  with  any  payment  or  offer  to  pay  the  amount  of  t2 
ceded  to  have  been  paid  by  Palmer  and  the  appellant  White 
the  years  1893  and  1894,  with  the  accumulated  interest  ther 
the  view  we  have  taken  of  this  case,  the  last  question  is  the 
which  at  the  present  time  demands  attention. 

The  appellee,  the  complainant  below,  being  the  trustee  in  1 
gage  referred  to,  represents  the  bondholders,  who,  accordii 
averments  of  the  bill  and  exhibits  filed  therewith,  are,  to  aJ 
and  purposes,  the  owners  of  the  railroad  property.  The  b 
paying  the  taxes  upon  the  property,  therefore,  rests  upon  t 
the  consequences  of  nonpayment  concern  them  alone, 
words,  the  appellee,  as  representative  of  the  bondholder 
equitable  intent  and  purpose,  stands  in  the  shoes  of  the  railr 
pany.  It  was  therefore  the  equitable  duty  of  the  appellee 
to  the  payment  of  all  taxes  lawfully  assessed  against  its  pri 
and  when  due;  and,  notwithstanding  any  irregularities  in  si 
proceedings  looking  to  the  enforcement  of  the  state's  lien 
taxes,  it  remained  the  duty  of  the  appellee  to  pay  and  satisf 
and  lawful  taxes,  with  accrued  charges,  until  such  time  as 
should  be  performed.  If  this  duty  be  neglected  until  the 
some  of  its  municipalities  are  forced  to  resort  to  the  proce 
to  enforce  its  performance,  it  is  not  apparent  how  the 
obligation  is  thereby  lessened.  Accordingly,  it  is  our  opii 
the  appellee  cannot  invoke  the  aid  of  a  court  of  equity  to 
from  the  consequences  of  some  irregularity  in  proceedings 
necessary  by  its  default,  without  first  doing  equity  by  paying 
ing  to  pay,  as  a  condition  to  the  relief  sought,  the  amount  wl 
those  it  represents,  justly  and  fairly  owe.  State  Railroad  T 
92  U.  S.  575,  23  L.  Ed.  669;  Bank  v.  Kimball,  103  U.  S.  732, 
469;  Chicago,  B.  &  Q.  R  Co.  v.  Board  of  Com'rs  of  Norto 
U.  S.  App.  227,  67  Fed.  413,  14  C.  0.  A.  458;  Charlton  v. 
Colo.  273,  50  Pac.  1042. 

The  general  doctrine  of  the  foregoing  cases  we  do  not  nnd€ 
be  seriously  questioned  by  counsel  for  appellee.  Jt  is  practi 
ceded,  as  we  understand,  that,  if  this  was  a  proceeding  ag 
ferson  county  or  any  of  its  officers  to  restrain  the  collecti 
tax,  it  could  not  be  maintained  without  a  precedent  offer  t 
amount  of  tax  justly  due;  but  it  is  contended  that  White 
appellant,  stands  in  a  different  attitude  from  that  of  the  < 
the  county;  that  he  is  a  mere  volunteer,  and  purchased  the 


Digitized  by  VjOOQ  IC 


WHITEHEAD  V.  FARMERS'   LOAN    &    TRUST    CO.  37 

not  because  he  had  any  personal  interest  to  protect,  but  merely  as 
and  for  an  investment ;  that  the  taxes,  by  reason  of  the  payments  by 
Whitehead,  ha^e  been  fully  paid  to  the  county;  and  that  neither  the 
county  nor  its  officers  have  any  longer  any  interest  in  the  matter,  and 
accordingly  that  the  injunction  constitutes  no  interference  with  the 
collection  of  taxes. 

We  are  unable  to  appreciate  the  force  of  this  distinction.  The  state 
of  Colorado  has  provided  a  legislative  scheme,  not  only  for  assessing 
taxes,  but  for  securing  their  prompt  payment.  As  a  part  of  this 
scheme,  purchasers  at  delinquent  tax  sales,  in  the  event  of  redemp- 
tion by  the  owner,  are  allowed  to  demand,  as  a  condition  to  the  exer- 
cise of  that  right,  not  only  the  amount  paid  by  them  at  the  sale,  but 
also  the  amount  of  subsequently  accruing  taxes  paid  by  them,  with  lib- 
eral interest  on  the  money  so  employed  until  the  right  of  redemption 
18  exercised,  and,  in  the  event  of  no  redemption  by  the  owner,  are 
entitled,  after  a  lapse  of  time  fixed  by  the  statute,  to  a  conveyance 
by  the  county  treasurer  of  the  lands  which  were  purchased  by  them 
at  the  tax  sale.  Sections  3900,  3905,  Mills'  Ann.  St.  Colo.  If  the 
officers  of  the  state,  or  any  municipal  subdivision  of  the  state,  cannot 
be  interfered  with  in  the  performance  of  their  duty  by  the  owner, 
until  he  shall  do  equity  by  paying  the  taxes  justly  due,  it  is,  in  our 
opinion,  equally  true  and  important  that  the  purchasers  who  come  to 
the  aid  of  the  state  in  the  performance  of  its  functions  should  not  be 
interfered  with  without  a  like  offer  to  do  equity.  If  the  sale  to  such 
purchaser  is  irregular,  or  if,  for  any  reason  other  than  that  the  land 
was  not  subject  to  taxation,  it  is  ineffectual  to  carrj^  title,  it  is  not 
reasonable  that  such  purchaser  should  be  deprived  of  equitable  protec- 
tion any  more  than  the  officers  of  the  county  who  take  the  first  step 
towards  collecting  the  revenue.  The  efficiency  of  the  whole  scheme 
must  be  maintained,  or  it  fails  to  accomplish  its  purpose.  If  it  were 
understood  that  a  purchaser  at  a  sale  of  lands  for  delinquent  taxes  is 
a  mere  volunteer,  and  not  entitled  to  the  protection  of  equitable  prin- 
ciples in  case  of  the  invalidity  of  the  sale  because  of  some  mere  ir- 
regularity attending  it,  there  would  probably  be  few  purchasers,  and, 
as  a  result,  the  machinery  of  the  state  for  securing  its  revenue  would 
be  seriously  crippled.  We  see  no  reason  why  a  rule  should  be  aj>- 
plied  to  this  case  different  from  that  applicable  to  one  which  might 
have  been  brought  against  the  officers  of  the  county  in  an  earlier  stage 
of  the  iH'ocess  of  collecting  its  revenue.  The  following  authorities 
sustain  this  conclusion:  Willson  v.  Brown,  82  Ind.  471;  Morrison  v. 
Jacoby,  114  Ind.  84,  14  N.  E.  546,  and  15  N.  E.  806;  City  of  Logans- 
port  V.  Case,  124  Ind.  254,  24  N.  E.  88;  Charlton  v.  Kelly,  supra. 

It  is  further  contended  by  counsel  for  appellee  that  the  fact  that 
the  property  of  the  railroad  company  is  in  the  custody  of  the  court, 
through  its  receiver,  is  of  itself  sufficient  to  secure  an  interlocutory 
injunction;  and  this,  for  the  reason  that  the  execution  of  the  deed  by 
the  countv-  treasurer  w^ould  constitute  an  unwarrantable  interference 
with  property  in  custodia  legis.  Counsel  rely  in  support  of  this  con- 
tention upon  the  cases  of  Clark  v.  McGhee,  31  C.  C.  A.  321,  87  Fed. 
789.  and  In  re  Tyler,  149  U.  S.  164,  13  Sup.  Ct.  785,  37  L.  Ed.  689. 
In  the  first  of  these  cases  it  appears  that,  after  the  receiver  had  taken 
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possession  of  property,  an  assessment  for  taxes  unassessed 
vious  years  was  made  by  the  state  authorities.  The  validity 
assessment  was  disputed  by  the  receiver,  and  the  court  very  ] 
held  that,  until  its  validity  could  be  tried  and  determined,  th 
of  the  executive  oflScers  of  the  state  should  be  stayed.  In  tl 
case  it  appears  that  the  state  officers  levied  for  the  satisfa 
taxes  upon  14  cars  of  the  railroad  then  in  actual  use  for  eou 
the  business  by  the  receiver  in  charge.  The  receiver  brought 
for  an  injunction,  alleging  the  illegality  of  a  part  of  the  asse 
the  payment  of  all  taxes  admitted  to  be  due,  and  the  injur 
business  of  the  railroad  occasioned  by  the  seizure  of  cars  m 
for,  and  actually  used  in,  carrying  on  the  business  of  the  i 
The  allegations  of  the  bill  in  that  case  show  a  physical  invi 
the  custody  of  the  receiver, — an  actual  and  forcible  seizure 
property  in  his  hands.  In  addition  to  this,  there  was  a  real 
versy  with  respect  to  the  liability  of  the  property  for  the  pa\ 
the  taxes  involved.  Neither  of  these  facts  exists  in  the  case 
der  consideration.  Here  there  was  no  seizure  of  any  property 
interference,  or  threatened  interference,  with  the  receivers  po 
or  custody,  but  only  an  attempt  to  perfect  an  incipient  title  b 
the  required  statutory  8tej)s  to  that  end.  If  a  deed  should 
cuted  by  the  treasurer  to  Whitehead,  and  he  should  attempt 
possession  of  the  property  conveyed  to  him,  the  court  in  charj 
receiver  will  undoubtedly  be  able  to  protect  his  possession,  \^ 
turbed  or  threatened  to  be  disturbed,  with  due  consideratioi 
rights  of  all  parties  interested  in  the  same.  In  this  way  tl 
can  assert  its  lawful  right  to  exclusive  custody  and  control, 
state  wUl  not  be  embarrassed  by  any  unwarranted  interferei 
its  own  process  for  collecting  its  revenue.  The  interlocuton 
tion  was,  in  our  opinion,  improperly  granted,  and  the  order  a 
the  same  is  hereby  vacated  and  annulled. 


(98  Fed.  234.) 

FALES  V.  NEW  YORK  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     December  4,  1890. 

No.  748. 

Review  on  Appeal— Case  Tried  to  Court— Special  Findings  of  ; 
Special  flndings  of  fact  made  by  a  circuit  court  in  an  action  ti 
out  a'  jury,  by  written  stipulation,  according  to  Rev.  St.  §  G49,  ai 
sive  on  the  circuit  court  of  appeals,  where  the  record  does  not  c 
the  evidence,  so  as  to  enable  that  court  to  determine  that  they  an 
ported  by  any  evidence;  and  in  such  case  the  review  is  limited  X 
700  to  the  rulings  of  the  court  in  the  progress  of  the  trial,  duly 
to,  and  a  determination  of  the  sufficiency  of  the  facts  found  to  si 
judgment. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Michigan. 
George  W.  Radford,  for  plaintiff  in  error. 
Herbert  L.  Baker,  for  defendant  in  error. 

Before  TAFT  and  DAY,  Circuit  Judges, 
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DAY,  Circuit  Judge.    This  action  was  brought  against  the  in- 
surance company  to  recover  certain  moneys  alleged  to  have  been 
paid  to  the  company,  upon  two  grounds,  set  forth  in  the  plaintiff's 
declaration  filed  in  the  circuit  court.    The  first  is  in  substance:    That 
the  defendant  company,  on  or  about  the  8th  day  of  May,  1889,  solicited 
and  obtained  from  the  plaintiff  his  written  application  for  two  policies 
of  life  insurance  to  be  issued  upon  the  life  of  the  plaintiff  for  the  sum 
of  125,000  each,  the  annual  premium  to  be  paid  on  the  policies  being 
|1,230  each,  or  for  the  two  the  sum  of  |2,460.    The  defendant,  it  is 
averred,  at  the  time  of  obtaining  the  application,  as  a  part  thereof, 
and  as  a  special  inducement  for  obtaining  the  same,  orally  agreed 
that  after  the  policy  was  issued,  and  after  the  expiration  of  the  first 
year,  it  would  allow  the  plaintiff  a  reduction  on  the  annual  payment 
of  said  premium  on  said  policies  of  an  amount  equal  to  one-tenth 
of  1  per  cent,  of  the  annual  premiums  paid  on  the  new  insurance 
written  by  the  defendant  in  the  state  of  Michigan  during  the  year  end- 
ing December  31,  1889;  and  the  defendant,  at  the  same  time,  orally 
agreed  with  plaintiff  that  said  one-tenth  of  1  per  cent,  should  equal 
or  exceed  one-half  of  said  annual  premiums  of  |2,460  as  provided  in 
said  policies  to  be  paid  as  aforesaid,  and  that,  in  consequence  of  said 
reduction  in  said  premium  on  said  two  policies  which  the  plaintiff 
would  have  to  pay  to  keep  the  policies  in  force,  the  second  and  all 
succeeding  premiums  should  not  exceed  one-half  the  premium  pro- 
vided in  such  policies;  and  the  defendant  also  agreed  with  the  plain- 
tiff that,  in  case  the  policies  were  issued,  it  would  deliver  to  the 
plaintiff,  in  addition  to  and  separate  from  the  agreement  provided 
in  its  policies,  the  written  agreement  of  the  defendant,  duly  executed, 
containing  the  special  agreements  providing  for  the  special  reduction 
on  annual  premiums  as  above  set  forth.    That,  in  consequence  of  said 
agreement,  plaintiff,  at  the  time  of  signing  said  application,  to  wit, 
on  or  about  the  8th  day  of  May,  1889,  paid^n  advance  to  said  defend- 
ant, at  the  defendant's  request,  the  sum  of  |2,460,  being  the  first  an- 
nual premium  on  said  policies.    That  thereafter,  on  or  about  the  25th 
of  May,  1889,  the  plaintiff  received  from  defendant  two  certain  policies 
of  insurance,  containing  substantially  the  terms  agreed  upon  named 
in  the  application,  said  policies  showing  on  their  face  an     annual 
premium  of  |2,460,  without  reduction,  but  said  defendant  did  not  de- 
liver to  said  plaintiff  the  special  written  agreement  containing  the 
conditions  and  agreements  agreed  upon  as  aforesaid  regarding  the 
second  and  succeeding  annual  premiums  on  said  policies,  and,  because 
said  special  agreement  was  not  so  delivered  to  the  said  plaintiff 
with  said  policies,  the  plaintiff  refused  to  accept  said  policies,  and 
so  notified  said  defendant,  and  at  the  same  time  requested  the  de- 
livery of  said  agreement,  and  that  said  defendant  refused  to  deliver 
said  agreement  to  plaintiff.    Because  of  the  refusal  to  deliver  safd 
special  agreement,  plaintiff  has  not  accepted  safd  policies,  and  on  or 
about  the  9th  day  of  July,  1889,  returned  the  policies  to  the  defend- 
ant, and  thereupon  demanded  of  the  defendant  payment  of  the  sum 
of  ^,460,  which  sum  the  defendant  refused  to  pay.    As  a  further 
ground  of  recovery,  it  is  set  up  that,  because  of  said  failure  of  de- 
fendant to  deliver  said  agreement  as  above  set  forth^  this  plaintiff 
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did,  on  or  about  the  9th  day  of  July,  1889,  return  said  policic 
defendant,  and  demanded  repayment  of  said  sum  of  |2,460,  a 
same  time  giving  notice  that,  if  this  sum  of  money  was  not 
[daintiff  on  or  before  July  15,  1889,  this  plaintiff  would  bi 
That  thereafter,  on  or  about  the  said  15th  day  of  July,  1881 
fendant  requested  plaintiff  to  delay  the  bringing  of  said  suit 
25th  day  of  July,  1889,  and  that  in  consideration  of  the 
of  said  delay  by  plaintiff  the  defendant  would  pay,  or  cause  t< 
to  plaintiff,  on  or  before  July  25, 1889;  the  sum  of  |2,460; 
plaintiff  agreed  not  to  bring  suit  before  July  25,  1889,  and 
did  not  bring  suit  before  said  time.  Although  the  25th  da 
has  long  since  passed,  the  defendant  has  failed  to  pay  said  sui 
often  requested  so  to  do.  The  insurance  company  pleaded 
eral  issue,  and  the  case  went  to  trial  without  the  interver 
jury,  the  same  being  waived  by  written  stipulation  of  recorc 
issues  were  submitted  to  the  court.  The  court  found  fo 
fendant,  and  entered  judgment  accordingly.  The  court  a 
its  conclusions  of  law  and  fact,  as  requested  by  the  parties 
Section  649  of  the  Revised  Statutes  provides  that  a  jur 
waived,  and  the  issues  of  fact  tried  by  the  court  upon  writt€ 
tion.  Section  700,  Id.,  provides  for  the  reviewing  of  the 
so  rendered.    This  section  is  as  follows: 

"When  an  issue  of  fact  In  any  clvfl  cause  in  a  circuit  court  is  tr 
termined  without  the  intervention  of  a  jury,  according  to  section  8 
and  forty-nine,  the  rulings  of  the  cou^t  in  the  progress  of  the  trial  oi 
if  excepted  to  at  the  time,  and  duly  presented  by  a  bill  of  exceptio 
reviewed  by  the  supreme  court  upon  a  writ  of  error  or  upon  an  a 
when  the  finding  is  special  the  review  may  extend  to  the  determine 
sufficiency  of  the  facts  found  to  support  the  judgment." 

An  examination  of  the  findings  of  the  court  discloses 
issues  were  found  against  the  plaintiff  on  both  of  his  allej 
of  action.  The  court  found  that  the  agreement  was  not  t 
in  the  first  ground  of  complaint,  but  that  at  the  time  the 
policies  were  delivered  to  the  plaintiff,  which  the  court  finds 
tiff  accepted,  the  separate  written  agreement,  in  accord 
the  company's  contract  through  its  representative,  was 
agreeing  to  allow  plaintiff,  in  the  reduction  of  the  second  an 
ing  annual  premiums,  an  amount  equal  to  one-tenth  of  1 
of  the  annual  premiums  paid  on  the  new  insurance  writt 
company  in  the  state  of  Michigan  for  the  year  ending  De< 
1889.  The  court  finds  that  this  written  agreement,  and  not 
ment  set  forth  in  the  declaration,  was  in  accordance  with  i 
ing  oral  agreement  of  the  parties,  and  that  it  gave  to  th 
all  the  rights  that  had  been  stipulated  for,  and  the  court 

**I  find  that  the  plaintiff  intended  to  and  did  accept  the  said  pol 
ditionally  on  the  25th  day  of  May,  1889.    And  I  find,  as  a  matter 
the  plaintiff  thereupon  became  insured  under  said  policies,  and  th 
became  liable  to  plaintiff  for  the  amount  of  the  insurance  in  case 
during  the  continuance  of  the  policies:  that  the  plaintiff,  having  t; 
the  benefit  of  a  part  of  the  consideration  for  which  the  premiums 
could  not  afterwards  recover  back  the  premiums  from  the  defendai 
of  the  foregoing  findings,  It  becomes  unnecessary  for  the  decision 
to  consider  the  questions  relatmg  to  the  separate  agieement  b; 
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allowance  was  to  be  made  to  the  plaintiff  in  reduction  of  his  annual  pre- 
miums after  the  first  year.  Whether  that  agreement  was  what  the  plaintiff 
claims  it  to  have  been  is  immaterial  in  this  case;  for,  in  either  event,  it  could 
not  enable  the  plaintiff  to  recover  the  premiums  p&id,  which  is  all  that  Is 
sought  in  this  ease.  The  terms  of  that  agreement  could  become  material  only 
in  a  suit  to  recover  damages  for  breach  of  the  agreement  after  the  defendant 
had  failed  to  perform  it.  At  the  time  of  the  commencement  of  this  suit  there 
had  been  no  breach  of  that  agreement  and,  in  fact,  there  could  be  no  such 
breach  until  attet  the  expiration  of  the  first  year  of  insurance,  which  would 
be  several  months  after  the  commencement  of  this  suit.  There  is  now  no  pre- 
tense or  claim  that  the  plaintiff,  after  the  first  year  of  insurance,  sought  to 
avail  himself  of  the  special  agreement,  or  that  the  defendant  was  guilty  of  any 
breach  of  it." 

The  court  makes  further  special  findings  as  to  certain  details  con- 
nected with  this  first  ground  of  complaint,  not  necessary  to  be  herein 
repeated,  as  the  findings  cited  are  conclusive  upon  the  questions  of 
fact  as  to  the  right  of  plaintiff  to  recover  on  this  cause  of  action. 
With  regard  to  plaintiff's  claim  on  the  second  count,  the  court  finds, 
among  other  things,  that  the  defendant  had  not  promised  to  re- 
turn the  premiums  as  claimed  by  plaintiff,  and  that  the  agent  Perkins, 
who  it  was  claimed  made  such  an  agreement,  had  no  authority  to 
enter  into  such  an  agreement,  and  that  said  Perkins  did  not  make 
such  an  agreement  on  the  part  of  the  company  to  return  the  pre- 
miums. There  was  no  claim,  so  far  as  disclosed  in  the  record,  that 
the  agreement  was  made  by  any  one  other  than  Periiins,  and  the 
court  conclusively  found  that  Perkins  not  only  had  no  authority 
to  make  the  agreement,  but  in  fact  did  not  make  it.  These  find- 
ings of  fact,  under  the  practice  in  this  court,  we  deem  conclusive. 
The  record  does  not  undertake  to  set  forth  all  of  the  testimony, 
80  that  we  could  not  undertake  to  investigate  any  of  the  special 
findings  of  fact  with  a  view  of  determining  whether  there  was  an 
entire  absence  of  testimony  to  support  them.  The  findings  of  fact 
in  this  case,  in  accordance  with  the  repeated  decisions  of  this  court, 
being  conclusive  in  the  reviewing  court,  there  can  be  no  doubt  as  to 
the  correctness  of  the  judgment,  which  must  follow,  as  matter  of 
law,  for  defendant.  The  rule  controlling  this  case  has  been  stated 
in  Insurance  Co.  v.  Hamilton,  11  C.  C.  A.  42,  63  Fed.  93;  Humphreys 
V.  Bank,  21  C.  C.  A.  538,  75  Fed.  855;  and  American  Credit  In- 
denmity  Co.  v.  Athens  Woolen  Mills,  34  O.  C.  A.  161,  92  Fed.  581. 
In  Humphreys  v.  Bank,  supra.  Judge  Taf  t,  who  delivered  the  opinion 
of  this  court,  said: 

"When  a  party  In  the  circuit  court  waives  a  Jury,  and  agrees  to  submit  his 
case  to  the  court,  it  must  be  done  in  writing;  and  if  he  wishes  to  raise  any 
question  of  law  upon  the  merits  In  the  court  above  he  should  request  special 
findings  of  fact  by  the  court,  framed  like  a  special  verdict  of  a  Jury,  and  then 
reserve  his  exceptions  to  those  special  findings,  if  he  deems  them  not  to  be 
sustained  by  any  evidence;  and,  if  he  wishes  to  except  to  the  conclusions  of 
law  drawn  by  the  court  from  the  facts  found,  he  should  have  them  separately 
stated  and  excepted  to.  In  this  way,  and  in  this  way  only,  is  it  possible  for 
.  him  to  review  completely  the  action  of  the  court  below  upon  the  merits.  A 
general  finding  In  favor  of  the  party  is  treated  as  a  general  verdict.  A  gen- 
eral verdict  cannot  be  excepted  to  on  the  ground  that  there  was  no  evidence 
to  sustain  it.  Such  a  question  must  be  raised  by  a  request  to  the  court  to  di- 
rect a  verdict  on  the  ground  of  the  insufficiency  of  the  evidence.  If  the  views 
which  the  court  takes  of  the  law  are  deemed  to  be  prejudicial  to  a  party,  he  is 
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required  to  except  to  the  charge  at  the  time  that  It  is  delivered, 
those  parts  of  it  to  which  he  objects.     Where  a  cause  is  submitted  to 
however,  the  court  cannot,  in  the  nature  of  things,  charge  itself,  and 
no  opportunity  is  presented  to  the  party  objecting  to  the  views  \ 
court  entertains  of  the  law  to  take  his  exceptions,  unless  he  procui 
cial  finding  of  fact  to  be  made  and  special  conclusions  of  law  to 
therefrom.    We  regret  that,  in  a  number  of  cases  brought  befoi-e  us, 
mission  of  a  law  case  to  a  court  upon  stipulation  has  proved. a  trap  \ 
in  this  court,  and  we  say  what  we  have  with  the  hope  that  it  may  i 
attention  of  those  who  shall  bring  cases  here  in  the  future  to  the 
great  care  must  be  taken  in  the  preparation  of  a  case  for  error  pi 
when  no  Jury  intervenes." 

We  are  therefore  limited  to  an  examination  of  the  allegec 
ments  of  error  upon  the  rulings  of  the  court  in  the  progrefi 
trial,  as  shown  in  the  bill  of  exceptions.  Humphreys  v.  BanJ 
An  examination  of  these  assignments  of  error  shows  that,  i 
exception,  they  relate  to  the  admission  or  rejection  of  testim 
cerning  the  alleged  contract  with  Perkins  for  the  returi 
amount  of  the  premiums  paid  in  consideration  of  the  agreeme 
lay  suit.  As  the  circuit  court  found,  as  a  matter  of  fact,  that 
had  no  authority  to  make  such  an  agreement,  it  becomes 
rial  to  inquire  further  as  to  the  correctness  of  the  ruling 
court  upon  these  matters  of  testimony,  relating,  as  the; 
the  issue  of  whether  the  contract  was  made  as  alleged  in  th 
count  of  the  declaration,  which  the  court  finds  Perkins  ha< 
thority  from  the  company  to  make.  The  other  assignment 
as  to  admissibility  of  testimony  is  as  to  the  cross-examin 
the  plaintiff  by  a  question  which  was  put  to  him,  and  whicl 
as  the  record  discloses,  he  did  not  answer,  although  the  coi 
that  he  should.  We  find  no  error  in  the  record.  The  judg 
the  court  below  will  be  affirmed,  with  costs. 


(98  Fed.  238.) 

GRADY  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  20,  1891 

No.  1,227. 

Postmasters— Conditions  of  Bond— Money-Order  Funds. 

The  fact  that  a  postmaster's  bond  does  not  contain  the  addltio 
tlon  required  by  Rev.  St.  §  3834,  relating  to  money-order  busii 
not  relieve  him  or  his  sureties  from  liability  for  money-order  f 
appropriated  by  him.  Such  additional  condition  Is  cumulative 
money-order  business  Is  a  trust  imposed  on  the  postmaster  by  i 
tlon  of  the  department,"  within  both  the  spirit  and  letter  of  tt 
condition,  which  Is  for  the  faithful  discharge  of  all  such  duties  a 

In  Error  to  the  United  States  CJourt  of  Appeals  in  the  Indi 
tory. 

William  F.  Weeks,  one  of  the  plaintiffs  in  error,  executed  to  tl 
States  his  bond  as  postmaster  at  Hartshome,  Ind.  T.,  with  John  M.  G 
James  F.  Freeney,  the  other  plaintiffs  in  orror,  as  his  sureties.  The 
of  the  bond  was  as  follows:  "Now,  the  conditions  of  this  obligation 
that,  if  the  said  William  F.  Weeks  shall  faithfuUy  discharge  all  the  d 
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trusts  imposed  on  him,  either  by  law  or  the  rules  and  regulations  of  the  post- 
office  department  of  the  United  States,  then  the  above  obligation  shall  be  void; 
otherwise,  of  force."  Weeiss,  as  postmaster,  received  moneys  which  he  refused 
to  pay  over  or  account  for.  Thereupon  this  action  was  brought  on  his  bond 
against  him  and  his  sureties  to  recovei  the  same.  The  defense  set  up  in  the 
answer  was  that  the  money  embezzled  by  the  postmaster  was  money-order 
funds,  and  that  the  bond  which  the  defendants  executed  did  not  cover  or  in- 
clude money-order  funds,  but  only  other  postal  funds.  The  lower  court  sus- 
tained a  demurrer  to  the  answer,  and,  the  defendants  declining  to  plead  fur- 
ther, final  Judgment  was  rendered  against  them  in  favor  of  the  United  States 
on  the  bond,  from  which  judgment  the  defendants  appealed  to  the  United 
States  court  of  appeals  in  the  Indian  Territory.  That  court  affirmed  the  judg- 
ment of  the  lower  court,  and  thereupon  the  defendants  sued  out  this  writ  of 
error.  • 

Charles  B.  Stuart,  Yancey  Lewis,  and  J.  H.  Gordon,  for  plaintiftB 
in  error. 
Edward  A.  Rozier,  U.  S.  Atty. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CiVLDWELL,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 
Section  3834  of  the  Revised  Statutes  of  the  United  States  provides: 

"Every  postmaster,  before  entering  upon  the  duties  of  his  office,  shall  give 
bond,  with  good  and  approved  security,  and  in  such  penalty  as  the  postmaster- 
general  shall  deem  sufficient,  conditioned  for  the  faithful  discharge  of  all  duties 
and  trusts  Imposed  on  him  either  by  law  or  the  rules  and  regulations  of  the  de- 
partment; and  where  an  office  is  designated  as  a  money-order  office,  the  bond 
of  the  postmaster  shall  contain  an  additional  condition  for  the  faithful  per- 
formance of  aU  duties  and  obligations  in  connection  with  the  money-order 
business." 

The  contention  of  the  plainti£fs  in  error  is  that,  as  the  bond  does 
not  contain  the  condition  "for  the  faithful  performance  of  all  duties 
and  obligations  in  connection  with  the  money-order  business,"  as  re- 
quired by  section  3834,  the  sureties  cannot  be  held  liaUe  for  any  mis- 
appropriation of  money-order  funds.  The  contention  is  not  sound. 
The  duty  to  account  for  the  money-order  funds  is  included  in  the 
general  condition  of  the  bond  to  "faithfully  discharge  all  the  duties 
and  trusts  imposed  on  him  either  by  law  or  the  rules  and  regulations 
of  the  post-oflBce  department."  The  requirement  of  the  statute  that, 
where  an  office  is  designated  as  a  money-order  office^  the  bond  shall 
contain  an  additional  condition  for  the  faithful  periformance  of  all 
duties  and  obligations  in  connection  with  the  money-order  business, 
is  merely  cumulative,  and  a  repetition,  in  legal  effect,  of  the  general 
condition  of  the  bond.  A  postmaster  who  embezzles  money-order 
funds  which  come  into  his  hands  in  the  regular  course  of  business  as 
postmaster  does  not  "faithfully  discharge  all  the  duties  and  trusts 
imposed  on  him"  as  postmaster,  and  is  guilty  of  a  breach  of  that  con- 
dition of  his  bond.  In  Mayor,  etc.,  v.  Goldman,  125  N.  Y.  398,  26 
N.  E.  456,  the  statute  required  the  conditions  of  the  bond  to  be  "for 
the  faithful  performance  of  the  duties  of  his  office,  and  the  payment 
over  of  all  taxes  collected  by  him."  The  latter  condition,  to  pay 
"over  all  the  taxes  collected  by  him,"  was  omitted  from  the  bond,  but 
the  court  held  "that  the  specific  duty  is  included  in  the  general  duty, 
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and  the  double  condition  is  merely  cumulative,"  and  enforced  the  bond 
against  a  surety.  While  the  supreme  court  in  Farrar  v.  U.  S.,  5  Pet. 
373,  8  L.  Ed.  159,  declined  to  express  an  opinion  upon  this  precise 
question,  the  court  did  say:  "The  court  feel  no  difficulty  in  maintain- 
ing that,  where  the  conditions  are  cumulative,  the  omission  of  one 
condition  cannot  invalidate  the  bond  so  far  as  the  other  operates  to 
bind  the  party."  Moreover,  the  condition  of  the  bond  in  this  case  is 
that  the  postmaster  "shall  faithfully  discharge  all  the  duties  and 
trusts  imposed  on  him  either  by  law  or  the  rules  and  regulations  of 
the  post-office  department  of  the  United  States."  Under  tte  roles  and 
regulations  of  the  post-office  department,  one  of  the  duties  of  a  post- 
master whose*  office  has  been  designated  as  a  money-order  office  is  to 
pay  over  to  the  United  States  all  moneys  received  for  money  orders. 
Postal  regulations  are  promulgated  by  the  postmaster  general  under 
authority  of  an  act  of  congress,  and  have  the  force  of  law,  of  which 
the  courts  must  take  judicial  notice.  Caha  v.  U.  S.,  152  U.  S.  211,  14 
Sup.  Ct.  513,  38  L.  Ed.  415;  Kirbv  v.  Lewis  (C.  C.)  39  Fed.  66;  In  re 
Kollock,  165  U.  S.  533,  17  Sup.  Ct.  444,  41  L.  Ed.  813;  U.  S.  v.  Eaton, 
144  U.  S.  688,  12  Sup.  Ct.  764,  36  L.  Ed.  591;  Wilkins  v.  U,  S.,  37 
C.  C.  A.  588,  96  Fed.  837.  Section  1402  of  the  postal  laws  and  regula- 
tions provides: 

"The  money-order  accounts  must  be  kept  separately  from  all  other  accomits 
and  must  be  adjusted  at  the  close  of  each  day's  business  In  order  that  the  bal- 
ance of  money-order  funds  on  hand  may  be  accurately  ascertained.  Sums  of 
money-order  funds  of  ^50.00  or  more,  in  excess  of  the  amount  of  the  unpaid 
advices  on  hand  less  than  two  weelts  at  a  money-order  office,  must  be  re- 
mitted daily  to  the  designated  money-order  post  office  of  the  first  class,  where 
the  postmaster  shall  have  been  instructed  to  make  his  deposits." 

As  the  bond  specially  provides  that  the  principal  shaU  comply  with 
all  the  duties  and  trusts  imposed  on  him  either  by  law  or  the  roles 
and  regulations  of  the  post-oflBce  department,  the  liability  of  the  sure- 
ties is  not  only  within  the  spirit,  but  the  letter,  of  the  bond.  In  any 
event,  as  said  by  this  court  in  Carnegie,  Phipps  &  Co.  v.  Hulbert,  36 
U.  S.  App.  81,  16  C.  C.  A.  498,  70  Fed.  209: 

"It  is  well  settled  that  a  bond  given  In  pursuance  of  some  requirement  of 
law  may  be  valid  and  binding  on  the  parties,  although  not  made  with  the 
formalities  or  executed  in  the  mode  provided  by  the  statute  imder  which  It 
purports  to  have  been  given.  This  rule  rests  on  the  principle  that,  although 
the  instrument  may  not  conform  to  the  special  provision  of  the  statute  or  regu- 
lations with  reference  to  which  the  parties  executed  it,  nevertheless  it  is  a 
contract  voluntarily  entered  into  upon  a  sufficient  consideration,  for  a  purpose 
not  contrary  to  law,  and  therefore  it  is  obligatory  upon  the  parties  to  it  in  like 
manner  as  any  other  contract  or  agreement  is  held  valid  at  common  law. 
Banlc  V.  Smith,  5  Allen,  415;  U.  S.  v.  Bradley,  10  Pet  357,  9  L.  Ed.  448;  U. 
S.  V.  Linn,  15  Pet.  311.  10  L.  Ed.  742;  U.  S.  v.  Hodson,  10  Wall.  395,  19  L, 
Ed.  937;  Sheppard  v.  Collins,  12  Iowa,  570.  The  bond  in  suit  possesses  all  the 
requisites  of  a  good  common-law  bond.  It  was  voluntarily  given  upon  a  suffi- 
cient consideration  for  a  lawful  purpose,  and  is  as  obligatory  on  the  makers  as 
if  it  had  conformed  technically  with  the  requirements  of  the  act" 

The  judgments  of  the  United  States  court  of  appeals  in  the  Indian 
Territory  and  of  the  United  States  court  for  the  Central  district  of 
the  Indian  Territory  are  affirmed. 
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(98  Fed.  240.) 

HOLMES  V.  PHENIX  INS.  CO.  OF  BROOKLYN,  N.  Y. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  20,  1899.) 

No.  1.236. 

1.  INSURANCE — Construction  of  Policy. 

In  a  policy  of  insurance  against  'loss  or  damage  by  wind  storms, 
cyclones,  or  tornadoes,"  containing  a  provision  that  the  company  **will 
not  be  liable  for  any  loss  or  damage  that  may  occur  from  hail  or  lightning, 
directly  or  indirectly,  or  by  the  blowing  down  of  chimneys,  loose  clap- 
boards, weather  vanes  and  shingles,  unless  other  damage  occur,"  the  words, 
'^unless  other  damage  occur."  apply  only  to  the  last  member  of  the  sen- 
tence, relating  to  minor  damage  by  wind,  and  the  company  is  not  liable, 
in  any  event,  for  loss  or  damage  occurring  from  liail  or  lightning. 

&  CoKTR ACTS— Rules  of  Construction— Punctuation. 

The  construction  of  a  written  contract  is  determined  by  the  words  used, 
and  their  relation  to  each  other,  and  not  by  the  punctuation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

Sanford  B.  Ladd  (John  C.  Gage  and  Charles  E.  Small,  on  the  brief), 
for  plaintiif  in  error. 

M.  A.  Fyke,  Ed.  E.  Yates,  C.  V.  Fyke,  and  E.  L:  Snider,  for  defend- 
ant in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  The  Phenix  Lisurance  Company  of 
Brooklyn,  N.  Y.,  insured  "James  T.  Holmes  against  loss  or  damage 
by  wind  storms,  cyclones,  or  tornadoes"  to  the  building  described  in 
the  policy.  The  policy  contains  this  provision:  "This  company  will 
not  be  liable  for  any  loss  or  damage  that  may  occur  from  hail  or 
lightning,  directly  or  indirectly,  or  by  the  blowing  down  of  chimneys, 
loose  clapboards,  weather  vanes  and  shingles,  unless  other  damage 
occur.''  Tlie  building  insured  was  damaged  by  a  wind  and  hail  storm, 
the  chief  damage  occurring  from  the  hail.  The  insured  brought  this 
action  against  the  insurance  company  to  recover  for  the  damage  done 
to  the  building  by  the  hail  as  well  as  by  the  wind.  The  lower  court 
instructed  the  jury  that  "all  damage  done  to  this  building  which  was 
the  result  of  the  injury  done  by  hail  is  not  recoverable  in  this  action 
for  the  reason  that  the  policies  exempt  the  company  from  damage  or 
loss  from  hail."  The  giving  of  this  instruction  was  duly  excepted  to 
by  the  plaintiff,  and  is  the  only  error  assigned. 

The  contention  of  the  learned  counsel  for  the  plaintiff  in  error  is 
that,  when  it  was  shown  that  damage  was  done  to  the  building  by  the 
wind,  the  company  w^as  also  liable  for  the  damage  done  by  the  hail; 
that  the  words  in  the  clause  of  the  policy  last  quoted,  "unless  other 
damage  occur,"  are  not  restricted  to  the  last  member  of  the  sentence, 
namely,  to  damage  done  by  the  wind  other  than  that  done  "to  chim- 
neys, loose  clapboards,  weather  vanes  and  shingles,"  but  that  those 
words  relate  back  to  the  first  member  of  the  sentence,  and  include 
damage  done  by  '^ail  and  lightning."  The  clause  will  not  admit  of 
any  such  construction.    The  words,  "unless  other  damage  occur," 
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are  manifestly  restricted  to  the  last  member  of  the  sentence,  and  refe 
to  damage  occurring  from  the  thing  insured  against,  namely,  **wm 
storms,"  and  are  operative  when  the  wind  has  damaged  the  buildin 
over  and  above  "the  blowing  down  of  chimneys,"  etc.  The  obvioi 
meaning  of  these  words  is  precisely  the  same  as  if  the  clause  rea 
"unless  other  damage  occuv^  Jrom  wind.  The  last  two  words,  whi( 
we  have  italicized,  are  plainly  implied,  and  what  is  implied  in  a  co 
tract  is  as  much  a  part  of  it  as  what  is  expressed.  When  the  mea 
ing  of  a  statute  or  contract  is  perfectly  plain  and  unambiguous,  ai 
ratiocination  to  make  it  plainer  simply  serves  to  make  that  which  ^ 
before  plain  obscure. 

But  it  is  said  that  in  the  policy  the  two  members  of  this  clause  s 
divided  by  a  comma  only,  and  stress  is  laid  upon  this  fact.  But 
a  contract  the  words,  and  not  the  punctuation,  are  the  controll 
guide  in  its  construction.  Punctuation  is  no  part  of  the  English  1 
guage.  The  supreme  court  say  that  it  "is  a  most  fallible  guide 
which  to  interpret  a  writing."  Ewing's  Lessee  v.  Burnet,  11  Pet. 
54,  9  L.  Ed.  624.  The  Century  Dictionary  tells  us,  what  is  comi 
knowledge,  that  "there  is  still  much  uncertainty  and  arbitrarinea 
punctuation."  It  is  always  subordinate  to  the  text,  and  is  n< 
allowed  to  control  its  meaning.  The  court  will  take  the  contrac 
its  four  corners,  and  determine  its  meaning  from  its  language, 
having  ascertained  from  the  arrangement  of  its  words  what  its  bo 
ing  is,  will  construe  it  accordingly,  without  regard  to  the  punctuj 
marks,  or  the  want  of  them.  The  sense  of  a  contract  is  gatl 
from  its  words  and  their  relation  to  each  other,  and,  after  tha 
been  done,  punctuation  may  be  used  to  more  readily  point  on 
division  in  the  sentences  and  parts  of  sentences.  But  the  words 
trol  the  punctuation  marks,  and  not  the  punctuation  marks  the  -w 
If  there  was  not  a  punctuation  mark  in  this  whole  clause,  its  i 
ing  would  be  plain,  and,  whether  a  conmia  or  a  semicolon  is  plac 
tween  the  two  members  of  the  sentence,  the  two  members  are 
separate  and  distinct,  as  a  result  of  the  obvious  meaning  of  the 
and  their  arrangement.  The  comma  and  semicolon  are  both  us 
the  same  purpose,  namely,  to  divide  sentences  and  parts  of  sent 
the  only  difference  being  that  the  semicolon  makes  the  divi 
little  more  pronounced  than  the  comma;  but  at  the  last  it  is  the 
of  the  words,  taken  together,  that  dictates  where  the  poinct 
marks  are  to  be  placed,  and  what  they  shall  be. 

Another  contention  of  the  plaintiff  in  error  is  that  the  inser 
the  provision  regarding  hail  is  tantamount  to  a  declaration 
part  of  the  company  that,  without  it,  the  policy  would  have  boi 
company  to  pay  for  damage  done  by  hail.  There  is  no  ambi^ 
either  clause,  and  no  conflict  between  them.  The  insurance 
plainly  states  what  it  insures  against,  namely,  "wind  storms,  c; 
and  tornadoes," — not  hail  or  hail  storms.  The  two  clau 
cumulative,  but  in  no  sense  inconsistent  or  conflicting:. 

The  rule  for  interpretation  and  construction  of  policies   c 
ance  is  pressed  upon  our  attention  to  the  effect  that: 

*lf  a  policy  Is  so  drawn  as  to  require  Interpretation,  and   to   l>e    ti 
oeptible  of  two  different  constructions,  the  one  will  be  adopted  that  ie 
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Torable  to  the  iorared.  This  rule,  recognized  in  all  the  authorities,  is  a  Just  one, 
because  those  instruments  are  drawn  by  the  company."  Thompson  v.  Insur- 
ance Co..  136  U.  S.  287,  297,  10  Sup.  Ct  1023,  34  L.  Ed.  413. 

Many  other  decisions  of  the  supreme  court  of  the  United  States 
and  other  courts^  to  the  same  effect,  are  cited.  We  recognize  in  the 
fullest  manner  the  binding  obligation  of  these  settled  canons  of  con- 
struction. But  when,  as  in  the  case  at  bar,  there  is  no  ambiguity  in 
the  policy,  and  no  inconsistent  or  conflicting  provisions,  and  nothing 
requiring  construction  or  interpretation,  there  is  no  room  for  their 
application.    The  judgment  of  the  circuit  court  is  affirmed. 


(98  Fed.  242.) 

CITY  OF  CLEVELAND  v.  BIGELOW  et  al. 

(Circuit  Court  of  Appeals.  Sixth  Circuit    November  13.  1899.) 

No.  743. 

1   Ejbctmrnt— Title  to  Support  Action— Rule  op  Federal  Courts. 

It  is  the  settied  law  of  the  federal  courts  that  a  plaintiff  in  ejectment 
must  show  a  good  legal  title  in  himself,  and  must  recover,  if  at  all.  upon 
the  strength  of  his  own  title,  and  not  upon  the  weakness  of  that  of  his  ad- 
versary. 

a.  Boundary  o»  City  Lot  —  Discrepancy  Between   Plat   and  Minutes  op 

SUHVBY. 

A  plat  of  a  city,  as  originally  laid  out,  which  was  recorded,  and  by  ref- 
erence to  which  conveyances  were  made,  showed  that  a  particular  lot  at  the 
intersection  of  two  streets  was  not  rectangular,  but  that  the  exterior  corner 
bad  been  taken  off,  and  added  to  the  width  of  one  of  the  streets.  The 
minutes  of  the  original  survey  contained  a  statement  of  the  width  of  the 
street,  without  showing  that  it  was  not  of  uniform  width  throughout,  as  in 
fact  it  was,  as  shown  on  the  plat,  except  at  this  particular  comer,  where 
it  terminated.  Held,  that  the  pUit  and  minutes  were  not  inconsistent, 
but  that  even  if  contradictory,  the  plat  would  control  as  to  the  boundary 
of  the  lot  where  it  was  the  settled  policy  of  the  state,  as  shown  by  its 
statutes,  to  require  the  recording  of  plats  of  cities  and  towns. 

In  Error  to  the  Circuit  CJourt  of  tlie  United  States  for  the  Northern 
District  of  Ohio. 

M.  G.  Norton  and  Ford,  Boyd  &  Crowl,  for  plaintiff  in  error. 
Noble,  Pinney  &  Willard,  for  defendants  in  error. 

Before  TAFT,  LURTON,  and  DAY,  Circuit  Judges. 

DAY,  Circuit  Judge.  This  suit,  having  been  removed  from  the 
state  court,  was  tried  in  the  circuit  court  for  the  Northern  district 
of  Ohio,  to  recover  possession  of  certain  real  estate  in  the  city  of 
Cleveland.  The  petition  is  an  ordinary  one  in  ejectment  for  the  re- 
covery of  real  estate,  and  describes  the  premises  as  being  "all  that 
part  of  original  lot  97  in  the  plat  of  the  village  of  Cleveland  (now  the 
city  of  Cleveland)  lying  southwesterly  of  a  line  commencing  upon  the 
southerly  line  of  Huron  street,  at  a  x)ost  standing  sixteen  rods  and 
thirteen  feet  westerly  from  the  intersection  of  the  westerly  line  of 
Miami  street  with  the  southerly  line  of  said  Huron  street,  and  drawn 
thence  northwesterly  direct  to  a  point  on  the  easterly  line  of  Ontario 
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street,  distant  twenty-five  rods  fonr  feet  southerly  from  the  north- 
west comer  of  said  original  lot  97."  The  city  of  Clevdand  interposed 
a  general  denial  of  the  allegations  of  the  petition,  and  set  up  that  the 
land  described  was,  on  April  9,  1831,  deeded  by  one  Horace  Perry  to 
plaintiff  in  error  for  the  use  of  a  road  or  highway;  that  said  deed  had 
been  duly  recorded,  and  said  city  had  accepted  the  grant,  and  con- 
tinuously owned  and  kept  said  premises.  To  the  answer  of  the  city 
a  reply  was  filed  admitting  that  the  premises  in  question  had  been 
deeded  at  the  time  claimed  in  the  petition  by  said  Horace  Perry  to 
the  trustees  of  the  city  of  Qeveland  to  be  used  as  a  road  or  highway, 
but  denying  that  th&  city  had  held,  kept,  or  used  said  premises  for 
said  purpose.  John  W.  Wardwell,  as  receiver  of  the  Cleveland, 
Canton  &  Southern  Railroad  Company,  was  originally  a  party  to  the 
suit,  but  the  issues  between  the  plaintiffs  and  said  Wardwell  were 
determined  by  a  consent  judgment,  and  the  case  went  to  trial  to  a 
jury  as  to  the  issues  joined  between  the  plaintiffs  and  the  city  of 
Cleveland.  At  the  trial  the  plaintiffs  abandoned  all  claim'  to  a  j)or- 
tion  of  the  property  described  in  the  petition,  and  claimed  a  legal 
title  and  right  of  possession  in  a  part  of  the  premises,  for  which  they 
recovered  a  verdict  and  judgment.  From  the  testimony  and  the  ad- 
missions of  the  pleadings,  it  appears  that  both  parties  claimed  title 
under  Horace  Perry,  who,  up  to  the  time  of  the  conveyance  to  the  city 
on  April  9,  1831,  may  be  regarded  as  the  owner  of  the  property  in 
controversy.  It  was  evidently  the  purpose  of  Perry  to  deed  so  much 
of  lot  97  to  the  city  of  Cleveland  as  is  described  in  the  petition  and 
answer.  The  testimony  in  the  case,  without  reference  to  certain 
maps  of  the  city,  the  competency  of  which  were  controverted  in  the 
court  below,  shows  that  lot  97  was  one  of  the  original  lots  on  the  plat 
of  the  village,  now  city,  of  Cleveland,  and  can  be  best  understood  by 
reference  to  Exhibit  A,  with  its  accompanying  minutes,  which  was 
admitted  in  testimony  from  the  Cuyahoga  county  records,  and  Ex- 
hibit B,  also  admitted  in  evidence  from  the  same  source. 

Exhibit  A. 
•'Cleveland  Survey,  by  Amos  Spafford,  In  1801. 

"Minutes  of  the  survey  of  the  outlines,  roads,  lands,  and  square  of  the  city 
of  Cleveland,  as  surveyed  for  the  Connecticut  Land  Company  in  the  year  1796, 
by  Augustus  Porter,  said  minutes  retaken  by  Amos  Spafford,  surveyor,  Novem- 
ber 6,  1801:  Said  city  is  bounded  as  follows,  viz.:  Beginning  on  the  lake 
shore,  on  the  east  bank  of  the  Cuyahoga  river:  then  eastwardly,  on  the  shore 
of  the  lake,  one  hundred  and  two  chains;  then  south,  34  degrees  east,  eighty- 
eight  chains  and  fifty  links:  then  S.,  56  degrees  W.,  thirty-eight  chains  fifty 
links;  then  N.,  34  degrees  W.,  ten  chains  and  50  links;  then  S.,  56  degrees  W., 
to  the  bank  of  the  Cuyahoga  river;  thence  down  said  river  as  it  winds  and 
turns  to  the  place  of  beginning,— containing  in  the  whole  about  five  hundred 
and  twenty  acres,  through  which  the  following  roads  are  laid,  in  the  foUowing 
manner  (viz.):  Bath  street,  so  called,  begins  in  the  east  bank  of  the  Cuyahoga 
river,  seven  chains  50  links  above  where  it  empties  into  Lake  Erie;  thence 
N.,  66  degrees  E.,  thirty  chains,  to  a  large  white-oak  post  standing  in  the  west 
line  of  Water  street;  all  the  lands  between  said  lines  and  the  lake  is  included 
in  said  Bath  street,  and  is  from  3  to  5  chains  wide.  Water  street  is  boimded 
by  said  post  on  the  tvest  side,  and  is  one  chain  and  50  links  wide,  and  runs 
from  said  post  N.,  34  degrees  W.,  to  the  lake  shore;  then  S.,  34  degrees  E.,  29 
chains  to  a  white-oak  post  standing  on  the  .northwest  comer  of  Superior 
street    Superior  street  is  two  chains  in  width,  and  begins  at  said  last-men- 


Digitized  by 


Google 


CITY    OF  CLEVELAND  V.  BIQELOW. 


49 


tioned  post,  and  runs  N.,  50  degrees  E.,  50  chains  and  50  links,  to  a  white-oak 
post  standing  on  the  west  line  of  Erie  street.  Erie  street  begins  at  the  last- 
mentioned  post,  and  is  one  chain  and  50  links  wide,  and  runs  N.,  84  degrees 
W.,  32  chains,  to  the  lake  shore;  then  from  said  post  S.,  34  degrees  E.,  56  chains, 
to  a  white-oak  post  marked  *E.  S.  No.  133.'  Ontario  street  begins  at  a  post 
standing  on  the  bank  of  the  lake  In  the  west  line  of  said  street,  24  chains  east 
of  the  east  line  of  Water  street;  then  running  S.,  34  degrees  E.,  51  chains,  to 
a  post  standing  in  the  north  line  of  Huron  street;  said  street  is  one  chain  and 
50  links  wide.  Huron  street  begins  at  a  post  in  the  north  line  of  said  stroet, 
on  the  east  bounds  of  the  city,  33  chains  north  by  west  from  the  southeast  cor- 
ner of  said  city;  then  running  S.,  54  degrees  W.,  53  chains,  to  the  east  bank 
of  the  Cuyahoga;  said  street  being  150  links  wide.  Ohio  street  is  150  links 
wide,  and  begins  at  a  white-oak  post  standing  in  the  north  line  of  said  street, 
and  in  the  west  line  of  Erie  street,  11  chains  50  links  north  of  the  south  line 
of  the  city;  then  runnhig  south,  54  degrees  W.,  16  chains,  to  a  white-oak  post 
marked  'O.  S.  No.  117';  then  turning  at  right  angles,  and  running  in  the  east 
line  of  said  street  twenty  chains,  to  a  white-oak  post  standing  in  the  south 
line  of  Huron  street.  Lake  street  is  150  links  wide,  and  begins  at  a  white-oak 
post  standing  in  the  north  line  of  said  street,  and  in  the  west  line  of  Erie 
street  21  chains  and  50  links  north,  34  degrees  west,  from  the  northeast  comer 

Exhibit  A. 
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Exhibit  B. 


of  Superior  street;  thence  running  S.,  56  degrees  W.,  49  chains  and  50  links, 
to  a  white-oak  post  standing  in  the  east  line  of  Water  street.  Superior  lane 
begins  at  a  post  standing  in  the  southwest  corner  of  Water  street  and  north- 
west corner  of  Superior  street;  thence  running  S.,  77  degrees  W.,  nine  chains, 
to  the  Cuyahoga  river;  thence  up  the  Cuyahoga  river  two  chains  fifty  links; 
thence  N.,  72  degrees  E.,  to  a  white-oak  post  standing  in  the  center  of  Superior 
street  on  the  west  line  of  Water  street.    Union  lane  begins  at  the  same  post 
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of  Superior  lane,  is  100  links  wide,  and  runs  a  west  direction  to  the  Cuyahoga. 
Mandrake  lane  Is  100  links  wide,  and  begins  at  a  white-oak  post  standing  in 
tbe  north  line  of  said  road  and  west  line  of  Water  street,  13  chains  south  from 
the  post  standing  at  the  southeast  corner  of  Bath  street,  and  running  S..  56 
d^rees  W.,  five  chains,  then  nearly  south,  until  it  strikes  Union  lane.  Vine- 
yard lane  begins  at  a  white-oak  post  standing  in  the  west  line  of  said  lane, 
being  the  southwest  comer  of  Superior  street;  then  running  S.,  12  degrees  W., 
to  the  Cuyahoga  river;  said  lane  is  75  links  wide.  The  square  is  laid  out  on 
tbe  intersection  of  Superior  street  and  Ontario  street,  and  contains  ten  acres. 
The  center  of  the  junction  of  the  two  roads  is  the  exact  center  of  the  square. 
The  above-described  city  or  plot  is  laid  into  220  lots,  of  about  two  acres  each, 
which  contain  what  land  is  described  in  the  outline,  except  about  50  acres  lying 
in  the  bend  of  the  Cuyahoga,  which  is  bottom  land,  and  not  lotted  out.  For  the 
particular  numbers  and  boundaries  of  each  lot  reference  is  to  be  had  to  the  field 
notes  and  maps  in  the  register's  ofiice  in  the  county  of  Trumbull  or  in  the  city 
of  Cleveland.  Recorded  February  15,  1802,  for  me,  John  S.  Edwards,  recorder 
for  Trumbull.  I  certify  that  the  foregoing  is  a  correct  copy  taken  from  Deed 
Book  A,  page  100,  Trumbull  county  records,  for  A.  Southerland,  recorder. 

**H.  H.  Leavitt,  Clerk. 

"Recorded  Nov.  22,  1814.        Horace  Perry,  Recorder. 

"(Deed  Book  A,  page  484,  Cuyahoga  County  Records.)*' 

The  testimony  contains  varying  opinions  of  engineers  as  to  the 
iiToper  boundary  of  lot  97.  There  was  also  testimony  tending  to  show 
that  the  Connecticut  Land  Company,  for  which  company  it  appears 
that  the  original  snrreys  and  plats  were  made,  by  its  trustees,  had 
made  a  deed  to  Samuel  P;  Lord  of  lot  97  and  certain  other  lots,  in 
which  they  are  described  as  follows: 

*The  several  tracts  of  land  hereafter  described,  situated  in  Cleveland  city, 
in  Trumbull  county,  and  territory  northwest  of  the  Ohio,  viz.  lots  number  85, 
86,  87,  97,  96,  99,  bounded  as  follows:  Beginning  at  a  post  where  the  south 
line  of  Superior  street  intersects  the  east  line  of  the  square  of  said  city;  run- 
ning easterly,  by  said  street,  eight  rods;  thence  southerly,  to  the  southeast 
comer  of  lot  No.  99,  eighty  rods,  being  the  north  line  of  Huron  street;  thence 
westerly  to  Ontario  street;  thence,  by  the  east  line  of  said  street,  to  the  said 
square,  and  following  the  lines  of  said  square  to  the  place  of  beginning." 

It  was  the  contention  of  the  plaintiffs  below  that  lot  97  should  in- 
clude within  its  boundaries,  in  addition  to  the  land  as  shown  on  the 
plat,  the  triangular  piece  formed  by  extending  the  east  line  of  Ontario 
street  in  a  straight  line  to  intersect  the  north  line  of  Huron  street. 
The  testimony  of  the  plaintiffs  below  tended  to  show  that  after  the 
purchase  from  Perry  of  the  portion  of  the  lot  lying  southwest  of  the 
line  described  in  his  deed,  as  indicated  on  Exhibit  B,  the  premises 
had  been  for  many  years  occupied  by  Ontario  street,  except  a  small 
portion  thereof,  which  the  plaintiffs  claimed  the  city  had  never  ac- 
cepted or  had  long  since  abandoned  for  street  purposes,  and  which 
consequently,  under  the  terms  of  the  deed,  had  reverted  to  the  plain- 
tiffs, who  were  the  heirs  of  Perry.  This  corner  of  the  lot,  claimed  by 
the  plaintiffs,  is  described  as  being  "a  piece  of  land  triangular  in 
shape,  inclosed  between  the  southwesterly  line  of  Ontario  street  as 
BOW  traveled,  the  northerly  line  of  Huron  street  as  originally  laid  out^ 
an4  the  easterly  line  of  Ontario  street  as  originally  laid  out,  extended 
down  *Vinegar  Hill,'  so  called;  said  piece  of  land  running  to  a  point 
at  its  northwesterly  extremity."  The  court  below  submitted  to  the 
jury  certain  propositions  of  law,  and  the  question  of  fact  as  to 
whether  the  plaintiffs  were  entitled  to  recover  this  triangular  piece 
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of  land,  and  the  jury  returned  a  verdict,  awarding  so  much  of  the 
premises  as  is  included  in  this  triangular  piece  to  the  plaintiffs,  and 
judgment  was  rendered  accordingly. 

In  order  to  recover  in  an  ejectment  suit,  it  has  long  been  the  settled 
taw  of  the  federal  courts  that  plaintiff  must  show  a  good  legal  title 
in  himself,  and  must  recover,  if  at  all,  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  that  of  his  adversary.  Watts 
V.  Lindsey's  Heirs,  7  Wheat.  158,  5  L.  Ed.  423.  In  Sheirburn  v.  (Cor- 
dova, 24  How.  425,  16  L.  Ed.  741,  it  was  held  that,  notwithstanding 
the  statutes  of  a  state  making  different  requirements,  ejectment  or 
trespass  to  try  title  to  real  estate  could  be  maintained  in  the  United 
States  courts  only  on  a  strict  legal  title.  To  the  same  effect  are 
Fenn  v.  Holme,  21  How.  481,  16  L.  Ed.  198;  Foster  v.  Mora,  98  U.  S. 
425,  25  L.  Ed.  191;  Bagnell  v.  Broderick,  13  Pet.  436,  10  L.  Ed.  235. 
The  same  general  rules  are  recognized  in  Ohio.  City  of  Cincinnati 
V.  Hamilton  Co.  Com'rs,  7  Ohio,  pt.  1,  pp.  88,  89;  Eggleston  v.  Brad- 
ford, 10  Ohio,  312. 

The  Ohio  Civil  Code  (section  5781,  Rev.  St.)  provides  that,  in  an 
action  for  the  recovery  of  real  property,  it  shall  be  sufficient  if  the 
plaintiff  state  that  he  has  a  legal  estate  therein,  and  is  entitled  to 
possession  thereof,  etc.  It  was  therefore  essential  that  plaintiffs  es- 
tablish, before  they  were  entitled  to  recover  in  this  action,  a  legal 
title  to  the  premises  in  controversy,  or,  at  least,  to  so  much  thereof  as 
they  finally  claimed  when  the  case  was  submitted  to  the  jury.  In 
the  view  we  take  of  the  case,  it  is  only  necessary  to  determine  wheth- 
er the  premises  recovered  are  a  part  of  lot  97.  Looking  at  the  plat, 
as  shown  in  either  Exhibit  A  or  B,  there  is  apparent  an  undertaking 
to  outline  a  system  of  streets  leading  from  the  public  square,  and  lots 
laid  out  in  connection  with  the  square  and  streets,  to  the  number  of 
220.  Where  Ontario  street,  at  its  southern  extremity,  joins  Huron 
street,  the  former  is  shown  to  be  widened  so  as  to  cut  off  a  corner  of 
lot  97.  It  is  shown  in  the  testimony  that  at  or  near  the  place  of  con- 
nection there  was  a  steep  bank  or  bluff.  This  would  have  been  a 
sufficient  reason  for  taking  from  lot  97  a  portion  of  the  land  which  it 
would  otherwise  have  occupied  in  order  to  make  a  good  connection 
between  the  streets.  Whatever  the  reason,  it  is  perfectly  apparent, 
from  an  inspection  of  the  plat,  that  the  southwest  corner  was  cut 
off  in  making  the  draft  of  lot  97  in  connection  with  Huron  and  On- 
tario streets.  An  inspection  of  the  plat  would  not  leave  any  pur- 
chaser in  doubt  as  to  the  outline  of  lot  97.  If  we  are  to  pass  upon 
the  case  by  the  plat  alone,  there  is  little  room  for  controversy  as  to 
the  correct  conclusion.  Expert  testimony  was  introduced  by  plain- 
tiffs at  the  trial,  in  which  engineers  undertook  to  give  their  views  of 
the  matter.  It  was  claimed  by  the  plaintiffs  that  the  plat  does  not 
correctly  show  the  outline  of  lot  97,  because  of  the  accompanying 
minutes  recorded  with  the  plat,  in  evidence  in  the  case,  in  connection 
with  Exhibit  A,  as  heretofore  shown.  These  minutes  undertake  to 
give  the  outlines  of  roads,  lands,  and  squares  for  the  city  of  Cleveland 
as  surveyed  for  the  Connecticut  Land  Company  in  1796  by  Augustus 
Porter,  said  minutes  being  retaken  by  Amos  Spafford,  surveyor,  in 
1801,    They  contain  an  outline  of  the  boundary  of  the  city,  and,  in 
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describing  the  roads  laid  out,  a  list  of  the  streets  is  given,  among  oth- 
ers Ontario  street,  which  is  described  as  '^ginning  at  a  post  stand- 
ing on  the  bank  of  the  lake  in  the  west  line  of  said  street,  24  chains 
east  of  the  east  line  of  Water  street;  then  running  S.,  34  degrees  E., 
51  chains,  to  a  post  standing  in  the  north  line  of  Huron  street;  said 
street  is  1  chain  and  50  links  wide/'  This  description  locates  the 
west  line  of  Ontario  street  south  of  its  intersection  with  the  north 
line  of  Huron  street,  and  the  street  is  said  to  be  1  chain  and  50 
links  wide.  Giving  it  this  uniform  width  would,  it  is  claimed,  have 
the  effect  of  including  within  the  outline  of  lot  97  not  only  so  much 
as  is  shown  on  the  plat,  but  its  area  would  include  the  additional 
triangular  piece  made  by  projecting  the  east  line  of  Ontario  street  in 
a  direct  line  until  it  intersects  the  north  line  of  Huron  street.  This 
description  of  the  street,  it  is  urged,  must  prevail  over  the  outline  of 
the  lot  in  the  plat,  and  be  considered  as  giving  to  lot  97  the  dimen- 
sions claimed  by  defendants  in  error.  We  cannot  agree  to  this  con- 
tention. It  was  evidently  the  purpose  in  making  the  plat  that  a  per- 
manent record  should  be  had  of  the  lots,  public  grounds,  and  streets 
which  should  constitute  the. city.  To  such  a  plat  a  purchaser  would 
have  recourse  to  ascertain  the  location  and  boundary  of  any  lot  or 
lots  which  he  might  desire  to  purchase.  All  parts  of  the  description, 
the  plats,  and  the  notes  should  be  reconciled,  if  possible,  so  as  to  pre- 
vent contradiction,  and  to  carry  out  the  intention  and  purpose  of  the 
proprietors.  Assuming  the  plat  to  correctly  show  lot  97  to  have  been 
irregular  in  shape,  there  is  still  left  the  fidl  width  of  Ontario  street  as 
recorded  in  the  minutes.  It  has  the  full  width  of  1  chain  and  50 
links  throughout,  widened,  it  is  true,  where  it  joins  Huron  street. 
The  full  width  of  the  street  is  given  by  this  construction,  and  lot  97 
is  not  enlarged  or  changed  as  designated  upon  the  plat.  To  adopt 
the  construction  contended  for,  and  extend  the  lines  of  lot  97  so  as 
to  limit  the  width  of  the  street  throughout  to  just  1  chain  and  50 
links,  is  to  correct  and  alter  the  plat  as  made  and  recorded,  and  to 
change  the  outline  of  lot  97  as  shown  thereon.  We  think  the  de- 
scription and  the  plat  can  be  reconciled  upon  the  theory  that  it  was 
the  intention  to  give  Ontario  street  the  width  named,  except  where  it 
joined  to  Huron  street,  where  the  purpose  to  widen  it  is  distinctly 
shown.  If  there  was  any  substantial  contradiction  between  the  min- 
utes and  the  recorded  plat,  which  we  do  not  perceive,  we  think  the 
lot,  as  shown  upon  the  plat,  would  control  in  determining  its  true  out- 
line. There  is  nothing  in  the  minutes  which  indicates  a  different 
outline  of  lot  97  than  is  shown  on  the  plat.    Of  the  lots  it  is  said : 

•The  above-described  city  or  plot  is  laid  Into  220  lots,  of  about  two  acres  each, 
whidi  contain  what  land  is  described  by  the  ontline,  except  about  50  acres  lying 
in  the  bend  of  the  Cuyahoga,  which  is  bottom  land  and  not  lotted  out.  For 
the  particular  numbers  and  boundaries  of  each  lot,  reference  is  to  be  had  to 
the  field  notes  and  maps  in  the  register's  office  in  the  county  of  Trumbull  or  in 
the  city  of  Cleveland." 

The  territory,  including  the  city  of  Cleveland,  was  originally  a  part 
of  Trumbull  county.  If  there  are  field  notes  or  maps  of  record  there 
or  elsewhere,  they  have  not  been  produced,  and  were  not  in  evidence 
in  the  court  below,  and  hence  can  be  of  no  assistance  to  us  in  decid- 
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ing  this  case.  Turning  to  the  description  written  in  the  deed,  we  find 
that  Mr.  Perry,  who  is  the  common  source  of  title,  in  describing  the 
portion  of  lot  97  deeded  to  the  city  of  Cleveland,  states  it  to  be  "all 
that  part  of  original  lot  97  on  the  plat  of  the  village  of  Geveland 
(now  the  city  of  Cleveland)  lying  southwesterly  of  the  line,"  etc. 
Here  the  lot  is  referred  to  in  direct  terms  by  its  number  on  the  plat. 
Torthat  plat  the  parties  must  look  for  evidence  of  title.  It  was  made 
and  recorded  for  the  purpose  of  giving  the  purchaser  a  permanent 
record  of  the  lots  which  he  might  acquire.  It  has  been  the  policy  of 
Ohio  legislation  for  many  years  to  require  the  making  and  recording 
of  plats  for  cities  and  villages  in  the  state.  This  plat  was  of  record 
in  Cuyahoga  county  long  before  the  deed  from  Mr.  Perry  to  the  city 
was  made.  By  reference  to  Chase's  Ohio  Statutes,  we  find  that  an 
act  was  in  force  in  Ohio  for  the  recording  of  town  plats,  at  least  as 
early  as  1805.  A  comprehensive  scheme  for  that  purpose  is  found  in 
the  act  of  March  3,  1831  (3  Chase,  St.  p.  1846).  We  refer  to  this  as 
evidencing  the  settled  practice  in  Ohio  as  to  the  recording  of  such 
plats,  and  as  showing  the  purpose  of  the  law  of  the  state  to  furnish 
purchasers  of  town  and  city  lots  evidence  of  the  location  and  outline 
of  their  property  by  recorded  plats.  We  have  therefore  I'eached  the 
conclusion  that  lot  97  must  be  held  to  include  so  much  territory  as 
was  given  to  it  in  the  recorded  plat,  and  that  it  cannot  be  enlarged 
by  reference  to  the  description  of  the  adjacent  street  given  in  the 
minutes.  The  view  we  take  of  this  case  is  in  harmony  with  anal- 
ogous decisions  where  controversies  have  arisen  as  to  what  effect  is 
to  be  given  to  plats  made  parts  of  the  description  of  real-estate  sur- 
veys. In  Mclver's  Lessee  v.  Walker,  first  reported  in  9  Cranch,  173,  3 
L.  Ed.  694,  and  again  in  4  Wheat.  444,  4  L.  Ed.  611,  the  description  of 
the  premises  granted  did  not  include  a  certain  creek,  and  an  annexed 
plat  referred  to  showed  this  creek  or  water  course,  as  laid  out,  run- 
ning through  the  land,  and  the  court  held  that  the  tract  must  be  so 
surveyed  as  to  include  the  water  course,  and  to  conform  as  nearly  as 
may  be  to  the  annexed  plat,  although  the  lines  run  may  not  coincide 
with  the  description  called  for  in  the  certificate  or  patent.  When 
the  case  was  before  the  court  as  reported  in  9  Cranch,  173,  3  L.  Ed. 
694,  there  having  been  considerable  controversy  about  the  true 
meridian,  the  chief  justice  said  that  he  did  not  think  that  question 
had  anything  to  do  with  the  case.  **The  court  decided  it  upon  the 
plat."  Further,  he  said,  in  disposing  of  the  question:  **In  this  plat 
thus  annexed  to  the  patent,  and  thus  referred  to  as  describing  the 
land  granted.  Crow  creek  is  laid  down  as  passing  through  the  tract, 
and  every  one  would  be  instructed  by  the  plat  that  the  lands  lay  on 
both  sides  of  the  creek."  In  the  present  case  purchasers  of  lot  97 
could  have  knowledge  of  the  plat,  and  be  instructed  by  an  inspection 
thereof  that  it  was  irregular  in  shape.  In  Parker  v.  Kane,  22  How. 
1, 16  L.  Ed.  286,  it  is  held  that  a  deed  which  conveys  an  undivided  one- 
fourth  part  of  a  tract  of  land,  viz.  lots  1  and  6,  being  that  part  of  the 
N.  E.  i  lying  east  of  the  Milwaukee  river,  conveys  only  lots  1  and  6, 
and  not  that  part  of  the  N.  E  i  which  is  without  lots  1  and  6.  In 
Wolfe  V.  Scarborough,  2  Ohio  St.  361,  it  was  held,  Judge  l^urman 
giving  the  opinion,  that  a  description  which  calls  for  courses  or  dis- 
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tances  may  be  controlled  by  a  plat  which  is  made  part  of  a  contract 
or  deed.  In  this  case  there  was  a  discrepancy  between  the  lots  as 
shown  by  the  plat  which  had  been  made  for  the  purpose  of  subdivid- 
ing a  tract  of  land,  and  the  calls  for  courses  and  distances  in  the  de- 
scription thereof;  it  being  the  purpose  of  the  original  proprietor  to 
make  a  plat  which  showed  his  entire  tract  of  land  divided  into  13  lots. 
Speaking  on  this  subject,  Judge  Thurman  says,  on  page  367: 

•*We  think  it  manifest  that  Hogg  Intended  that  the  13  lots  should  embrace 
aU  his  land.  And  this  Intention  is  quite  sulticient  to  control  the  estimate  of 
quantity,  and  the  memorandum  that  the  lots  are  200  perches  square.  The 
object  of  construction  is  to  ascertain  the  intent  of  the  parties,  and,  when  this 
Intent  is  discovered,  it  governs,  unless  the  language  employed  renders  it  im- 
possible to  give  it  effect  There  is  no  such  dittlculty  in  this  case.  The  author- 
ities are  cleariy  on  the  side  of  the  defendants.  They  show  that,  in  a  case  like 
this,  the  map  or  plat  is  more  to  be  relied  on  than  a  caU  for  distance  and  quan- 
tity. Mclver*s  Lessee  v.  Walker,  9  Cranch,  173,  3  L.  Ed.  694;  Id.,  4  Wheat. 
444,  4  L.  £d.  611;  Lunt  v.  Holland,  14  Mass.  149;  Davis  v.  Rainsford,  17  Mass. 
207;    Bdagoun  v.  Lapham,  21  Pick.  135.*' 

In  the  present  case  we  are  of  opinion  that  the  plat  controls,  and 
settles  the  rights  of  the  parties.  This  view  is  not  modified  by  th^ 
transcript  of  the  deed  from  the  land  company  to  Lord,  above  referred 
to,  and  as  shown  on  page  50  of  the  record,  in  which  a  description  of 
certain  territory,  including  lot  97,  is  given  by  metes  and  bounds. 
We  think  that  description  entirely  reconcilable  with  the  plat  which 
shows  the  corner  of  lot  97  to  be  cut  off  for  street  or  highway  purposes. 
In  reaching  the  conclusions  herein  stated,  we  have  not  considered  the 
plats  offered  by  the  city,  and  excluded  from  testimony  by  the  court 
below,  and  need  not  now  determine  whether  sufficient  testimony  had 
been  introduced  to  lay  the  foundation  for  their  introduction.  The 
testimony  introduced  by  the  defendants  in  error  clearly  shows  that 
their  claim  for  title  was  based  upon  the  theory  that  the  description  of 
Ontario  street  would  control  the  boundaries  of  lot  97  as  shown  in 
the  plat.  Rejecting  that  theory,  there  was  no  testimony  adduced  by 
them  establishing  title  to  the  part  of  lot  97  embraced  in  the  recovery 
had  in  the  court  below.  The  case  was  one  in  which,  the  plaintiffs 
having  failed  to  establish  their  title,  the  jury  should  have  been  direct- 
ed to  return  a  verdict  for  the  city.  The  learned  judge,  assuming  that 
testimony  had  been  introduced  tending  to  establish  the  title  of  plain- 
tiffs, submitted  the  case  to  the  jury  with  a  series  of  propositions  ap- 
plicable to  that  view  of  the  case.  The  court  erred  in  thus  charging 
the  jury.  Exceptions  were  duly  taken  to  the  charge  in  this  respect. 
The  propositions  given  assumed  that  the  plaintiffs  had  introduced 
testimony  tending  to  establish  title  to  the  triangular  piece  above 
described;  whereas,  they  had  failed  to  introduce  any  testimony, 
which,  properly  considered,  tended  to  show  that  they  had  title  to  the 
land  in  controversy.  In  this  view  of  the  case^  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 
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(98  Fed.  251.) 

MERCHANTS'  LIFE  ASS'N  OF  UNITED  STATES  v.  YOAKUM. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    November  21,   1899.) 

No.  800. 

I.  Life  Insurance— Action  on  Policy— Defenses. 

One  who  takes  out  a  policy  of  Insurance  on  his  life  for  the  benefit  of 
his  estate  has  the  right  to  procure  from  another  the  money  with  which  to 
pay  the  premium  thereon,  and  the  terms  of  the  contract  between  them  are 
Inmiaterlal  to  the  company  issuing  the  policy,  and  can  constitute  no  de- 
fense to  an  action  thereon. 

8.  Pleading— Amendments  during  Trial— Texas  Statute. 

Under  the  statute  of  Texas  (Rev.  St.  1895,  art  1188)  which  provides 
that  all  amendments  to  pleadings  must,  when  court  is  In  session,  be  filed 
under  leave  of  court  '^before  the  parties  announce  ready  for  trial,  and  not 
thereafter,"  while  amendments  during  trial  may  be  permitted  in  the  discre- 
tion of  the  court,  and  in  furtherance  of  justice,  a  refusal  of  such  permission 
is  not  error  unless  an  abuse  of  discretion  is  shown. 

8.  Evidence— Admissions— Party  in  Interest. 

In  an  action  by  an  administrator  on  a  policy  of  insurance  on  the  life  of 
his  decedent,  payable  to  his  estate,  the  widow  of  the  deceased  is  not  such 
a  party  in  interest  that  statements  made  by  her  constitute  admissions  af- 
fecting the  plalntifTs  right  of  recovery. 

4  Trial— Order  of  Admitting  Testimony.    • 

A  trial  court  may,  in  its  discretion,  permit  a  defendant  at  the  time  of 
cross-examination  of  a  witness  for  plaintiff  to  make  the  witness  his  own, 
and  examine  him  as  to  matters  of  defense,  but  the  better  practice,  where 
the  convenience  of  the  parties  and  the  witness  will  permit,  is  to  limit  de- 
fendant at  that  time  to  cross-examination,  leaving  him  to  recall  the  wit- 
ness when  the  defense  Is  reached. 

0.  Witnesses- Impeachment— Right  to  Contradict  Testimony. 

In  an  action  by  an  administrator  on  a  policy  of  insurance  on  the  life  of 
his  decedent  where  the  defendant  called  the  widow  of  the  deceased  as  a 
witness,  and  examined  her  as  to  matters  immaterial  to  the  issues,  it  was 
bound  by  her  answers,  and  it  was  not  error  to  refuse  to  permit  it  to  show 
inconsistent  prior  statements  made  by  ber  for  purposes  of  impeachment, 
especially  where  her  only  testimony  as  a  witness  for  plaintiff  had  been  as 
to  matters  not  in  dispute. 

6w  Constitutional  Law— E<iUAL  Protection  of  Laws  —  Statute  Affecting 
Business  of  Life  Insurance. 

The  provisions  of  Rev.  St  Tex.  1895,  art.  3071,  making  life  insurance 
companies  failing  to  pay  a  loss  within  the  time  specified  in  the  policy  after 
demand  made  therefor  liable  to  the  payment  of  12  per  cent,  damages  on 
the  amount  of  the  loss,  and  all  reasonable  attorney's  fees  for  the*  prosecu- 
tion and  collection  of  such  loss,  is  not  in  violation  of  the  fourteenth  con- 
stitutional amendment  as  denying  to  such  companies  the  equal  protection 
of  the  laws;  but  iu  view  of  the  magnitude  and  the  peculiar  nature  of  the 
business,  of  the  fact  that  In  making  the  contracts  the  parties  do  not  deal 
on  equal  terms,  but  the  terms  of  the  contract  are  dictated  solely  by  the 
insurer,  and  are  often  not  understood  by  the  insured,  and  the  contracts 
are  made  In  its  behalf  by  agents  whose  power  to  bind  their  principal  by 
their  acts  or  knowledge  is  carefully  limited,  and  the  further  fact  that  such 
contracts  are  not  to  be  enforced  usually  until  after  the  death  of  one  of  the 
parties  thereto,  such  statute  must  be  regarded  as  one  making  a  classifica- 
tion having  reasonable  relation  to  the  peculiar  nature  of  the  business 
affected  and  the  object  to  be  attained,  which  is  to  secure  a  righteous  de- 
gree of  care  and  fairness  in  the  making  of  such  contracts. 


Digitized  by 


Google 


merchants'   life   ASS'k    v.  YOAKUM.  57 

7.  FoKBioK  Corporations— State  Laws  Reoulating — Contracts  of  Life  In- 
surance.   . 

Snch  statute  is  also,  as  applied  to  foreign  life  Insurance  companies,  a 
legitimate  and  Talid  exercise  of  the  power  of  the  legislature  to  prescribe 
conditions  upon  which  such  companies  are  permitted  to  do  business  In  the 
state,  and  is  a  condition  of  every  contract  made  by  such  companies  In  the 
state  since  its  enactment. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

D.  A.  Kelley,  for  plaintiff  in  error. 

George  Clark  and  D.  C.  Bolinger,  for  defendant  in  error. 

Before  PAKDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  This  was  an  action  upon  a  policy 
of  life  insurance  issued  by  the  plaintiff  in  error  on  the  life  of  John  I. 
Hassler,  the  intestate  of  the  defendant  in  error.  The  plaintiff  in 
error  (the  defendant  below)  answered  (1)  by  a  general  demurrer, 
upon  which  no  action  of  the  court  was  taken;  and  (2)  by  the  general 
issue;  and  then  specially  as  follows: 

"*&)  Further  answering  speciaUy  herein,  this  defendant  says  that  it  is  not 
liable  upon  the  policy  of  insurance  sued  on  herein,  and  that  it  ought  not  to  be 
compelled  to  pay  the  same,  for  the  reason  that  said  policy  of  insurance  was 
obtained  fraudulently,  and  is  null  and  void,  by  reason  of  the  following  facts, 
to  wit:  Tliis  defendant  says  that  said  policy  of  insurance  sued  on  herein, 
which  is  sbown  and  described  in  the  plaintiff's  petition,  was  based  upon  a 
written  and  printed  application  therefor  dated  and  signed  by  John  I.  Hassler, 
the  deceased,  being  plaintiff's  testator,  on  the  28th  day  of  September,  1897, 
wherein  said  Hassler,  among  other  things,  was  required  to  answer  as  to  how 
kng  prior  to  said  application  it  had  been  since  he  was  attended  by  a  physician 
or  had  to  consult  one,  and  that  he  answered  thereto,  *M&j  and  June,  last,' 
which  meant  May  and  June  of  the  year  1897.  And  further,  in  said  application 
be  was  required  to  answer  if  he  had  ever  had  any  disease  of  the  throat,  lungs, 
heart,  liver,  kidney,  or  bladder,  and  that  he  answered  thereto  'No,'  meaning 
thereby  that  he  had  never  had,  nor  was  he  at  that  time  affected  with,  any  of 
the  diseases  called  for  in  said  question  indicated  aforesaid.  And  it  is  further 
alleged  that  in  said  application  the  said  John  I.  Hassler  was  required  to  an- 
swer whether  or  not  he  had  ever  had  shortness  of  breath,  or  habitual  cough, 
or  poenmonia,  or  spitting  of  blood,  and  that  he  answered  'No,'  thereby  mean- 
ing that  be  had  never  been,  and  was  not  then,  affected  with  any  of  said  ail- 
ments or  diseases.  And  it  is  further  alleged  that  the  said  John  I.  Hassler 
was  further  required  in  said  application  to  answer  whether  or  not  he  was 
then,  and  if  be  was  usually,  in  good  health,  and  that  he  answered  'Yes,'  there- 
by meaning  that  he  wa's  then  in  good  health,  and  that  he  was  usually  in  good 
hetlth.  And  It  is  further  alleged  that  the  said  John  I.  Hassler  was  also  re- 
qnired  in  said  application  to  answer  if  he  had  enjoyed  good  health  in  the  past 
twelve  months  prior  to  said  application,  to  which  he  answered,  Tes,  except 
tn  attack  of  malarial  in  May  and  June  last,'  thereby  meaning  that  he  had 
enjoyed  good  health  except  as  to  an  attack  of  malarial  fever  during  the  time 
Kttted.  Now,  this  defendant  says  that  the  foregoing  answers  of  the  said  John 
L  Hassler  were  false  in  this:  It  is  alleged  that  at  the  time  said  application  was 
made  and  said  answer  given  as  hereinbefore  stated,  and  at  the  time  of  the 
itioance  and  delivery  of  the  policy  of  insurance  sued  on  herein,  the  said  John 
L  Hassler  was  not  in  good  health,  but  on  the  contrary,  was  in  bad  health, 
tnd  that  he  had  a  disease  of  the  throat  commonly  called  'bronchitis,'  and  he 
slto  had  shortness  of  breath,  and  an  habitual  cough,  and  a  frequent  spitting 
of  blood;  and  he  also  had  a  disease  of  the  lungs  commonly  called  'pulmonary 
eonsomption,'  which  finally  resulted  In  his  death;  and  that  he  was  in  a  feeble 
Modition,  and  unable  to  attend  to  his  usual  avocation,  which  was  that  of  a 
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truck  gardeDer;  and  that  from  the  time  of  the  alleged  attack  of  malarial 
fever  to  the  date  of  said  application  said  Hassler  had  frequent  occasions  to 
consult,  and  did  consult,  a  physician  with  reference  to  his  physical  condition. 
This  defendant  further  says  that,  if  it  had  known  of  the  true  physical  condi- 
tion of  said  Hassler  at  the  time  he  made  said  application  and  at  the  time  said 
policy  was  issued,  it  would  never  have  issued  said  policy,  but  would  have  re- 
jected the  application  of  said  Hassler  for  insurance,  and  would  have  refused 
to  issue  the  policy  sued  on,  and  would  have  refused  to  take  any  risk  whatever 
upon  the  life  of  said  Hassler;  and,  if  it  had  known  of  said  Hassler*s  condition 
at  the  time  said  policy  was  delivered,  it  would  not  have  delivered  the  same. 
And  this  defendant  further  says  that  all  of  the  statements  and  answers  made 
by  said  Hassler  in  reply  to  the  questions  which  he  answered  in  said  applica- 
tion, as  hereinbefore  stated,  were  material,  and  that  by  the  terms  of  saW  ap- 
plication he  consented  and  agreed  that  they  should  be  material,  and  that  they 
were  warranties,  and  that  they  were  true  and  complete,  and  that  they  were 
made  as  a  basis  for  the  issuing  of  the  policy  then  applied  for  and  which  is 
here  now  sued  on;  and  it  was  further  agreed,  as  shown  by  the  terms  of  said 
application,  that  said  policy  then  applied  for  should  not  take  effect  or  be 
binding  upon  this  defendant  imless  and  until  said  policy  was  issued  and  deliv- 
ered to  him  during  a  continuance  of  the  good  health  of  said  Hassler,  which 
was  meant  that  said  Hassler  was  in  good  health,  and  not  subject  to  any  of 
the  diseases  or  ailments  hereinbefore  referred  to,  both  at  the  time  he  applied 
for  said  insurance,  which  was  on  the  28th  day  of  September,  1897,  and  also 
at  the  time  said  policy  was  Issued,  which  was  on  the  7th  day  of  October,  1897, 
and  at  the  time  said  policy  was  delivered,  which  was  on  the  15th  day  of  No- 
vember, 1897;  and  it  is  further  alleged  that  he  was  not  in  good  health  either 
at  the  time  that  he  applied  for  said  policy  or  at  the  time  it  was  issued,  afore- 
said, or  at  the  time  said  policy  was  delivered;  but  it  is  alleged  that  he  was  in 
bad  health,  and  affected  with  the  diseases  and  ailments  hereinbefore  stated 
and  referred  to,  at  the  date  of  said  application,  and  at  the  time  said  policy 
was  issued,  and  at  the  time  it  was  delivered,  as  aforesaid,  which  operated  as 
a  fraud  upon  this  defendant,  and  rendered  said  policy  sued  on  null  and  void. 
This  defendant  further  says  that  the  plaintiff  herein  is  personally  interested 
in  the  recovery  herein  sought  by  him  as  executor,  and  that  he  was  a  party 
to  the  fraud  hereinbefore  shown,  wherein  this  defendant  was  induced  to  issue 
and  deliver  the  insurance  policy  sued  on,  in  this:  This  defendant  says  that 
the  plaintiff  herein  was  acquainted  with  said  John  I.  Hassler  several  years 
prior  to  the  procurement  of  the  policy  sued  on,  and  knew  him  to  be  in  feeble 
health,  and  not  a  fit  subject  for  the  procurement  of  insurance  on  his  life  upon 
the  basis  of  his  being  in  good  health,  and  had  good  reason  to  believe  that  be 
was  affected  with  a  disease  of  the  lungs,  which  rendered  him  wholly  un- 
worthy as  an  applicant  for  insurance  upon  his  life;  and,  notwithstanding  this. 
It  is  alleged  that  the  plaintiff  entered  into  a  conspiracy  with  the  said  John 
I.  Hassler  for  the  purpose  of  procuring  the  policy  of  insurance  sued  upon,  and 
as  a  matter  of  speculation  for  the  benefit  of  the  plaintiff  herein,  and  that  he 
procured  and  induced  said  Hassler  to  make  said  application  for  insurance, 
and  brought  him  in  contact  with  the  defendants  agent,  with  the  fraudulent 
design  aforesaid,  and  with  full  knowledge  of  said  Hassler*s  condition,  as 
aforesaid;  and  that  upon  said  Yoakum  ascertaining  that  said  policy  had  been 
written  in  the  name  of  said  Hassler's  wife  as  beneficiary,  he  (the  said  Yoakum), 
before  said  policy  was  delivered,  acUng  in  conjunction  with  said  John  I. 
Hassler,  procured  the  said  policy  to  be  changed  so  that  the  amount  therein 
named  should  be  paid  to  the  estate  of  said  Hassler  Instead  of  to  his  wife,  as 
hereinbefore  stated;  and.  In  addition  to  this,  and  In  still  furtherance  of  his 
scheme  and  design,  in  conjunction  with  said  John  I.  Hassler,  to  defraud  this 
defendant,  the  plaintiff,  on,  to  wit,  the  15th  day  of  November,  1897,  paid  the 
premium  called  for  In  said  policy,  and  then  and  there  had  said  policy  delivered 
on  said  15th  day  of  November,  1897,  and  on  the  said  day,  and  before  the 
same  was  so  delivered,  said  Yoakiun  took  judgments  against  said  John  I. 
Hassler  for  the  sum  of  $4,000  In  the  district  court  of  McLennan  county. 
Fifty-Fourth  Judicial  district,  upon  a  waiver  of  service  and  confession  by  said 
Hassler  upon  a  pretended  note  for  the  sum  of  $4,000.  made  by  said  Hassler 
to  said  Yoakum,  dated  the  8th  day  of  November,  1897,  bearUig  6  per  cent. 
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per  annum  interest  and  to  become  due  on  the  day  that  It  was  executed, 
aforesaid,  without  grace.  And  it  is  further  alleged  that  on  the  said  15th  day 
of  NoYember,  1897,  said  Yoakum  and  said  Uassler  still  further  intended  to 
defraud  this  defendant  for  the  benefit  of  said  Yoakum,  and  said  Hassler  ex- 
ecuted his  last  -will  and  testament  wherein  and  whereby  he  appointed  said 
Yoakum  his  executor  without  bond,  with  the  power  to  administer  his  estate 
out  of  court  and  to  pay  all  of  the  debts  against  his  estate,  etc.,  which  said 
will  was  subsequently  probated,  as  stated  in  plaintiffs  i)etitIon.  This  defend- 
ant further  says  that  said  note  for  $4,000  was  wholly  without  consideration, 
and  that  there  was  no  basis  for  the  same,  and  that  there  were  no  transactions 
between  said  Hassler  and  plaintiff  Yoakum  wherein  and  whereby  said  Hassler 
was  indebted  unto  the  said  Yoakum  In  said  sum  of  $4,000,  or  any  like  amount, 
except  such  obligation  as  may  have  arisen  between  said  Hassler  and  Yoakum 
in  carraring  out  said  conspiracy  to  defraud  this  defendant.  Of  these  matters 
the  defendant  is  ready  to  verify,  and  the  defendant  prays  that  said  policy 
of  insurance  be  canceled  and  annulled,  that  this  defendant  be  allowed  to  go 
hence,  and  that  this  defendant  be  also  allowed  to  refund,  and  pay  to  whom- 
soever this  court  may  adjudge,  the  $233.55  received  by  this  defendant  as  a 
premium  for  the  issuance  of  said  policy,  and  which  amount  this  defendant 
here  now  tenders  and  offers  to  pay  subject  to  the  orders  of  this  court. 

"Penry  &  Garrett 
"D.  A.  Kelly, 
"Attorneys  for  Defendant." 

On  the  trial  the  court,  on  its  own  motion,  charged  the  jury  as  fol- 
lows: 

'In  this  case  the  plaintiff,  William  Yoakum,  executor  of  the  estate  of  John 
I.  Hassler,  deceased,  as  such  executor,  sues  the  defendant,  the  Merchants* 
Life  Association  of  the  United  States,  to  recover  loss  upon  a  contract  of  life 
insurance  entered  into  between  John  I.  Hassler,  deceased,  and  the  defendant 
Insurance  company,  and  for  statutory  damages,  and  all  reasonable  attorney's 
fees  for  the  prosecution  and  collection  of  the  loss,  alleged  to  have  accrued  to 
the  plaintiff  under  the  provisions  of  the  statute  of  the  state  of  Texas  rela- 
tive to  and  controlling  the  operation  of  life  insurance  companies  in  the  state 
of  Texas.  The  defendant,  among  other  things,  sets  up  and  alleges  as  a  de- 
fense to  this  cause  of  action  that  the  insurance  policy  sued  upon  was  obtained 
upon  the  faith  of  an  application  made  by  John  I.  Hassler,  the  deceased,  where- 
in he  was  required  to  answer,  among  other  things,  the  following  questions: 
*How  long  since  you  were  attended  by  a  physician,  or  had  occasion  to  con- 
sult one?*  to  which  he  made  answer,  *May  and  June  last*  *(2)  Have  you 
had  any  disease  of  the  throat  or  lungs?*  to  which  he  made  answer,  *No.*  '(3) 
Have  you  had  any  shortness  of  breath,  habitual  cough,  or  pneumonia?  to 
which  he  made  answer,  'No.*  *(4)  Are  you  now,  and  usually.  In  good  health?* 
to  which  he  made  answer,  *Yes.*  *(5)  Have  you  enjoyed  good  health  in  the 
past  twelve  months?*  to  which  he  made  answers.  *Yes,  except  an  attack  of 
malarial  in  May  and  June  last*  You  are  charged  that  the  answers  to  these 
questions  are  by  the  terms  of  the  policy  of  insurance  made  a  part  of  the  con- 
tract and  are  made  material,  and  constitute  warranties  upon  the  said  Hassler 
and  his  estate  to  the  effect  that  each  and  all  of  said  answers  were  literally 
true  as  given.  If  you  believe  from  the  testimony  that  either  one  of  the  an- 
swers made  to  any  one  of  the  above-enumerated  questions  by  the  deceased  was 
not  literally  true,  then  It  would  be  your  duty  to  find  a  verdict  for  the  defend- 
ant The  question  which  you  are  called  upon  to  decide  Is,  did  John  I.  Hassler 
make  literally  true  answers  to  the  questions  propounded  to  him  as  above 
enumerated?  And  If  you  l)elieve  from  the  evidence  that  his  answers  to  each 
of  the  questions  propounded  were  literally  true,  It  would  be  your  duty  to  find 
for  the  plaintiff;  and  the  burden  of  proof  Is  upon  the  defendant  company, 
and  it  must  establish  by  a  preponderance  of  the  evidence,  the  falsity  of  either 
one  or  more  of  the  answers  to  said  questions,  In  order  to  sustain  its  conten- 
tion in  this  case.  And  if  it  has  failed  to  establish  the  falsity  of  either  one 
or  more  of  the  answers  to  the  above  questions  by  a  preponderance  of  the 
evidence,  it  would  be  your  duty  to  find  for  the  plaintiff.  The  representation 
that  a  person  is  in  good  health  at  the  time  he  applies  for  life  insurance  does 
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not  mean  that  he  Is  entirely  free  from  dinease,  but  that  he  Is  in  an  ordinary 
state  of  health,  and  that  he  is  not  affected  with  any  disease  tending  to  in- 
crease the  risk  of  the  insurance  company,  and  that  he  is  free  of  any  disease 
to  the  vital  organs,  or  that  might  jeopardize  the  applicant's  life.  You  will 
bear  in  mind  this  construction  of  the  term  *good  health'  in  reaching  your  con- 
clusions as  to  the  truth  or  falsity  of  the  answers  of  the  deceased,  Hassler,  to 
the  questions  as  to  whether  or  not  he  was  at  the  time  of  the  application, 
and  usually,  in  good  health,  and  as  to  whether  or  not  be  had  enjoyed  good 
health  in  the  past  12  months.  If  you  find  that  the  defendant  company  was 
liable  to  pay  the  loss  accrued  by  the  death  of  John  I.  Hassler  upon  the  policy 
sued  on,  and  if  you  find  that  the  defendant  company  has  failed  to  pay  the 
same  in  the  time  specified  in  said  policy,  to  wit,  thirty  days,  and  If  you  fur- 
ther find  that  said  demand  was  made  upon  said  company  for  said  loss,  then,  in 
the  event  you  should  find  for  the  plaintiff,  it  will  be  entitled  to  recover,  and 
you  should  so  find  In  your  verdict,  12  per  cent,  damages  on  the  amount  of 
such  loss,  together  with  all  reasonable  attorney's  fees  for  the  prosecution  and 
collection  of  such  loss,  and  also  6  per  cent  interest  on  said  loss  from  date 
of  the  demand  therefor.  You  are  instructed  that  the  note  executed  by  John 
I.  Hassler,  deceased,  to  William  Yoakum,  executor,  as  well  as  a  judgment 
rendered  thereon,  and  the  last  will  and  testament  of  John  I.  Hassler,  de- 
ceased, and  probate  thereon  have  been  admitted  in  evidence,  not  for  the  pur- 
pose of  having  the  jury  in  this  case  pass  upon  the  validity  of  either  of  said 
documents,  but  merely  as  facts  bearing  upon  the  issue  as  to  whether  or  not 
there  was  fraudulent  conspiracy  or  combination  between  the  said  John  I. 
Hassler,  deceased,  and  William  Yoakum,  to  defraud  the  defendant  company 
In  the  procurement  of  the  policy  upon  the  life  of  John  I.  Hassler  sued  upon 
in  this  case,  and  in  pursuance  of  said  conspiracy  the  deceased,  Hassler,  made 
false  answer  or  answers  to  any  one  or  more  of  the  questions  above  enumer- 
ated. If  you  find  from  the  evidence  that  the  answers  of  John  I.  Hassler 
above  enumerated  were  literally  true,  then  said  judgment,  will,  and  probate 
become  immaterial,  and  you  will  not  consider  them." 

The  court  refused  to  give  certain  charges  requested  by  the  de- 
fendant. The  jury  returned  a  verdict  for  the  plaintiff,  on  which  the 
court  rendered  judgment. 

T^e  plaintiff  in  error  submits  that  the  circuit  court  erred  in  re- 
fusing to  give  to  the  jury  the  following  requested  charge: 

"You  are  further  Instructed  that,  if  you  believe  from  the  evidence  that  Wil- 
liam .Yoakum  was  not  a  creditor  of  John  I.  Hassler,  and  that  Hassler  did  not 
owe  him  $4,000,  or  any  like  sum,  and  you  further  find  that  said  Yoakimi  paid 
the  premium  for  the  Insurance  shown  in  the  policy  sued  on.  with  the  under- 
standing that  he  was  to  get  the  benefit  of  the  insurance  represented  by  said 
policy,  or  any  part  thereof,  on  account  of  said  payment  made  by  him  for  the 
premium,  then  you  are  Instructed  that  said  Yoakum  would  not  have  any  in- 
surable interest  in  the  life  of  said  John  I.  Hassler;  and,  if  you  so  believe,  you 
will  find  a  verdict  for  the  defendant." 

The  answer  shows  that  the  deceased  made  application  for  the  in- 
surance on  the  28th  of  September,  1897.  The  witness  Fitzhugh  tes- 
tified that  he  was  the  defendant's  agent  at  Waco;  that  he  learned 
that  Mr.  Hassler  wanted  insurance;  that  he  learned  this  in  this  case 
in  the  same  way  that  he  did  in  other  cases;  that  he  was  not  able 
to  remember  who  told  him;  the  first  time  he  talked  with  the  de- 
ceased about  taking  out  insurance  was  in  the  office  of  one  Easter- 
ling;  that  the  policy  is  dated  the  7th  of  October,  1897,  and  it  came 
to  the  hands  of  this  witness,  the  defendant's  agent  at  Waco,  about 
the  10th  of  that  month;  that  Hassler  was  not  at  Waco  at  the  time 
the  policy  arrived,  but  was  at  Colorado  City,  and  that  the  witness 
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wrote  to  him  at  that  place;  that,  in  accordance  with  the  applica- 
tion, the  policy  was  written  payable  to  Hassler's  wife  as  the  bene- 
ficiary; that  about  the  15th  of  November,  1897,  at  Hassler's  house 
in  Waco,  Yoakam  being  present,  Hassler's  wife  signed  the  request 
to  the  company  to  have  the  policy  changed  as  to  the  beneficiary,  so 
that,  instead  of  being  for  herself,  it  should  be  in  favor  of  Hassler's 
estate;  that  the  premium — ^f 233.55 — was  paid  by  Yoakum;  that 
the  policy  is  a  10-year  policy, — that  is,  the  party  pays  for  10  years, 
and  then  has  a  paid-up  policy.  The  witness  says  that  this  is  the 
most  expensive  kind  of  insurance;  that  the  annual  premium  on  this 
policy  for  |5,000  is  |233.55,— that  is,  |46  per  |1,000  for  a  man  46 
years  old;  that  a  straight  policy,  without  the  tontine  feature,  would 
have  cost  only  f  18  per  |1,000,  or  |90  for  |5,000;  that  the  amount  of 
annual  premium  paid  by  Hassler—f 233.55 — would  have  secured  a 
straight  policy,  without  the  tontine  feature,  for  |20,000,  or  more, 
though  the  defendant  company  would  not  write  a  policy  for  over 
110,000.  It  is  clear  from  this  evidence  that  Yoakum  advanced  to 
Hassler  the  naoney  to  pay  this  first  premium.  It  is  equally  clear  that 
this  advance  was  not  made  until  more  than  a  month  after  the  date 
of  the  policy,  and  immediately  before,  and  in  order  to  secure,  its 
delivery  to  the  insured. 

The  action  in  this  case  is  not  brought  by  a  stranger  or  by  a  cred- 
itor, but  by  the  executor  of  the  last  will  and  testament  of  Hassler, 
on  a  policy  of  insurance  obtained  on  the  application  of  the  testator, 
mtended  originally  for  the  benefit,  of  his  wife,  and  at  her  request 
changed  so  as  to  inure  to  the  benefit  of  his  estate,  doubtless  with 
the  view  to  enable  him  to  use  it  as  a  security  to  obtain  an  advance 
of  the  necessary  premium  proportionate  to  the  amount  and  char- 
acter of  the  insurance  desired.  Any  person  has  a  right  to  procure  an 
insurance  on  his  own  life,  and  to  assign  it  to  another,  provided  it 
be  not  taken  by  way  of  cover  for  a  wager  policy.  Hassler  had  a 
right  to  take  out  a  policy  on  his  own  life  for  the  benefit  of  his  es- 
tate, and  he  had  a  right  to  procure  an  advance  from  Yoakum  to  pay 
the  premium  required  to  obtain  the  policy  of  insurance,  and  the 
terms  of  his  contract  with  Yoakum  with  reference  to  the  advance 
were  and  are  wholly  immaterial  to  the  company  writing  the  policy. 
It  gets  a  perfect  quid  pro  quo  in  the  stipulated  premiums.  It  can- 
not justly  refuse  to  pay  the  insurance  when  incurred  by  the  terms 
of  the  contract.  Insurance  Go.  v.  Schaefer,  94  U.  S.  457,  24  L.  Ed. 
251;  Insurance  Co.  v.  France,  94  U.  S.  561,  24  L.  Ed.  287. 

The  second  assignment  of  error  submits  that  the  court  erred  in 
its  charge  to  the  jury  touching  the  warranties  relied  upon  in  the 
answer  of  the  defendant  below  in  that  the  charge  in  reference  thereto 
is  contradictory  and  confusing,  and  the  jury  was  authorized  by  it 
in  believing  that,  if  only  one  of  the  answers  was  false,  this  was  not 
sniRcient  to  set  aside  the  policy,  but  that  the  defendant  must  show 
that  all  of  them  were  false,  before  the  jury  could  find  in  defendant's 
favor, — in  other  words,  that  the  answers  to  all  of  the  questions  might 
he  false  except  one,  still  the  defendant  could  not  recover;  and  that 
the  court  erred  in  refusing  to  give  to  the  jury  the  defendant's  re- 
^Oest  for  the  following  instruction: 
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"Now,  If  you  believe  from  the  testimoDy  that  either  one  of  said  answers  [be- 
ing the  same  as  those  quoted  in  the  charge  of  the  court  above]  was  not  true 
and  complete  in  every  respect,  then  you  are  instructed  to  find  a  verdict  for  the 
defendant.*' 

This  assignment  is  not  supported  by  the  record,  as  we  read  it.  The 
charge  of  the  court  is  not  subject  to  the  criticism  passed  upon  it  by 
the  counsel  for  the  plaintiff  in  error.  It  appears  to  us  that  only 
the  bias  of  interest  or  of  advocacy  could  lead  to  the  conclusion  that 
the  charge  authorized  the  jury  to  find  for  the  plaintiff,  although  it 
should  be  satisfied  that  the  defendant  had  shown  that  the  answers 
to  one  of  the  questions  were  not  true.  On  the  contrary,  it  appears 
to  us  that  the  charge  is  rather  subject  to  the  criticism  of  being  over- 
strict  in  the  rule  it  puts  on  the  plaintiff.  The  plaintiff,  having  re- 
covered, does  not  complain  of  this  strictness.    The  charge  says: 

**You  are  charged  that  the  answers  to  these  questions  are,  by  the  terms  of 
the  policy  of  insurance,  made  a  part  of  the  contract,  and  are  made  material, 
and  constitute  warranties  upon  the  said  Hassler  and  his  estate,  to  the  effect 
that  each  and  all  of  said  answers  were  literally  true  as  given.  If  you  believe 
from  the  testimony  that  either  one  of  the  answers  made  to  any  one  of  the 
above-enumerated  questions  by  the  deceased  was  not  Uterally  true,  then  it 
would  be  your  duty  to  find  for  the  defendant." 

This  is  carrying  the  rule  beyond  the  language  of  the  contract, 
which  only  warranted  that  the  answ^ers  were  true,  and  did  not  stipu- 
late that  they  should  be  literally  true,  any  more  than  it  provided 
that  they  should  only  be  substantially  true.  The  warranty  is  that 
the  answers  are  true.  The  presumption  is  that  the  answers  are 
true,  and  the  charge  correctly  instructs  the  jury  that  the  burden  of 
proof  is  upon  the  defendant  company  to  establish  by  a  preponderance 
of  the  evidence  the  falsity  of  either  one  or  more  of  the  answers. 
The  issue,  therefore,  is  a  question  of  fact:  Are  the  answers  true, 
or  are  they  not  true?  A  panel  of  competent  jurors  do  not  require 
that  the  word  "true"  should  be  defined.  It  is  difficult  to  define  it  in 
other  terms  which  will  render  it  more  intelligible  than  it  should  be 
and  is  to  a  competent  jury.  There  are  no  degrees  in  truth.  A  mat- 
ter is  true  or  it  is  not  true.  All  language  is  more  or  less  relative, 
and  when  an  issue  is  stated  as  clearly  as  it  is  when  the  question 
presented  is,  were  these  answers  made  by  the  aj^licant  true?  the 
work  of  the  jury  is  not  to  define  the  terms,  but  to  weigh  the  proof; 
and  the  instruction,  "You  are  to  determine  from  the  preponderance 
of  the  evidence  whether  these  answers  were  true,  and,  if  you  find 
that  they  were  not  true,  or  either  of  them  was  not  true,  you  must  find 
for  the  defendant,"  is,  in  our  judgment,  more  correct,  without  any 
refinements  as  to  the  letter  and  the  substance,  which  tend  to  con- 
fuse, rather  than  enlighten,  the  minds  of  laymen. 

The  plaintiff  in  error  submits  that  the  court  erred  in  refusing  to 
allow  lie  defendant  below  during  the  trial  of  the  cause  to  amend 
its  pleadings  so  as  to  allege  an  additional  ground  why  the  policy  ol 
insurance  sued  on  was  void.  The  Texas  statute  provides  that  all 
amendments  to  pleadings  must,  when  court  is  in  session,  be  filed 
under  leave  of  the  court,  upon  such  terms  as  the  court  may  prescribe, 
before  the  parties  announce  ready  for  trial,  and  not  thereafter. 
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Rev.  St.  1895,  art.  1188.    This  statute  limits  the  right  which  it  con- 
fere,  but  does  not  take  away  the  discretion  which,  prior  to  the  stat- 
ute, the  courts  had  to  admit  amendments  in  order  that  justice  might 
be  done.     In  Texas,  as  elsewhere,  the  courts  sometimes,  in  the  exer- 
cise of  that  discretion,  pending  the  trial  permit  a  party  to  amend 
after  he  has  announced  ready  for  trial.    In  that  state  the  courts 
of  last  resort  have  approved  of  the  action  of  trial  courts  in  grant- 
ing leave  to  amend  pending  a  trial,  but  we  have  not  been  referred 
to  any  case  in  which  it  has  held  that  the  trial  court  erred  in  refusing 
leave  to  amend  after  the  party  had  announced  ready  for  trial,  and 
had  entered  on  the  trial  of  the  case.    The  bill  of  exceptions  shows 
that: 

••On  the  trial  of  this  case,  beginning  on  the  13th  day  of  December,  1898. 
during  the  progress  of  the  trial,  and  after  the  plaintiff  had  introduced  his  tes- 
timony in  chief  and  rested,  and  the  defendant  had  introduced  its  testimony  and 
rested,  and  the  plaintiff  had  introduced  his  testimony  in  rebuttal,  to  wit,  late 
In  the  afternoon  of  December  14th,  plaintiff's  witness  Dr.  6.  B.  Fosque  tea- 
tilled  that  he  had  made  an  examination  of  John  I.  Hassler  during  the  spring 
of  1897  as  a  subject  for  life  Insurance;  that  he  did  not  examine  him  carefully, 
and  did  not  examine  his  lungs,  but  merely  made  an  inspection,  taking  his 
family  history  and  his  own  statements  regarding  his  health;    the  application 
being  in  a  company  that  did  not  require  a  careful  examination.    Upon  cross- 
examination  by  the  defendant's  counsel  the  witness  stated  that  the  insurance 
referred  to  was  for  a  small  amount  in  the  Sun  Life  Insurance  Company,  which 
amount  was  less  than  $500,  and  that  the  same  was  granted  to  him,  so  the 
witness  was  told.    The  court  thereupon  adjourned  for  the  next  day,  and  on 
the  15th  day  of  December,  1898,  on  the  opening  of  court,  and  as  the  plaintiff 
was  about  to  condude  his  testimony  in  rebuttal,  the  defendant  moved  the  court 
to  permit  it  to  amend  its  pleadings  to  the  extent  of  alleging  another  ground 
of  forfeitnre  of  the  policy  sued  upon;   that  in  Hassler's  application  for  insur- 
ance be  was  required  to  answer  in  what  companies  and  for  what  amounts 
be  was  then  insured,  giving  date  of  policies,  and  that  he,  the  said  Hassler, 
answered  'None.*    The  defendant  claimed  that  it  had  been  surprised  by  the 
testimony  of  the  plaintiff*8  witness  Fosque  on  the  preceding  afternoon  con- 
cerning the  existence  of  this  prior  insurance,  which  was  not  disclosed,  but 
suppressed,  in  the  application  of  Hassler  for  the  policy  sued  on;    whereupon 
the  plaintiff  produced  to  the  court  the  first  application  of  Hassler  to  the  de- 
fendant company  for  insurance,  made  In  August,  1897,  addressed  to  the  de- 
fendant company,  and  which  had  been  refused  by  the  company,  and  retm*ned 
to  its  medical  examiner.  Dr.  J.  C.  J.  King,  of  Waco.  Texas,  wherein  Hassler  had 
stated  that  he  had  other  insurance  in  the  Sim  Life  Insurance  Ck)mpany,  dated 
the  1st  of  July,  1895.    It  was  also  shown  that  in  the  proofs  of  death  furnished 
by  the  plaintiff,  Yoakum,  as  executor,  to  the  defendant,  early  In  September, 
1898,  which  proofs  of  death  had  been  before  that  Introduced  in  evidence  In 
this  case  by  the  defendant,  the  deceased,  Hassler,  had  other  insurance,  amount- 
ing to  $220,  in  the  Sun  Life  Insurance  Company,  at  the  time  of  his  death,  be- 
sides the  policy  sued  on;   and  it  was  further  shown  that  the  proofs  of  death 
bad  been  furnished  the  defendant  company  early   in  September,   1898,   and 
bad  been  in  its  possession  ever  since,  showing  this  fact.    Thereupon  the  court 
refused  to  allow  the  defendant  to  amend  its  pleadings  for  the  reason  that  the 
defendant  appeared  to  be  affected  with  sufficient  facts  to  put  it  upon  full  no- 
tice of  the  existence  of  this  prior  insurance  in  time  to  have  availed  itself  of 
this  point  as  a  defense;    failing  in  which  the  defendant  was  guilty  of  negli- 
gence and  laches,  and  was  not  entitled  to  amend  its  pleadings  so  as  to  set  up 
a  new  case  of  forfeiture  at  this  stage  of  the  trial.    It  was  further  shown  that 
the  Son  Life  Insurance  Company  had  an  office  In  Waco,  and  had  had  for  several 
years,  and  that  its  agent  was  C.  S.  Swinney." 

We  think  the  application  to  amend  pending  the  trial  was  ad- 
dressed to  the  sonnd  discretion  of  the  trial  court,  the  exercise  of 
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which  in  this  case,  if  subject  to  review,  should  not  be  held  to  be  re- 
yersible  error. 

We  reserve  for  consideration  later  the  fourth  assignment  of  error. 
The  fifth  assignment  is  that  the  court  erred  in  refusing  to  allow  the 
defendant  to  prove  by  the  witnesses  J.  L.  Garrett  and  L,  C.  Penry, 
the  attorneys  for  the  insurance  company,  that  the  witness  M.  V. 
Hassler  had  made  statements  to  them  out  of  court  contradictory 
to  those  made  by  her  in  court.  M.  V.  Hassler  is  the  surviving  wife 
of  the  insured.  She  was  called  as  a  witness  by  the  executor,  and 
testified  only  to  the  death  of  her  husband,  and  that  she  was  the  sur- 
viving widow.  Thereupon,  being  tendered  the  defendant  for  cross- 
examination,  its  counsel  asked  her,  among  other  things,  what  was 
the  matter  with  the  deceased  at  the  time  of  his  death,  intending  to 
follow  up  this  question  with  further  questions  to  elicit  from  her  all 
the  facts  which  were  subsequently  testified  to  by  her  when  she  was 
recalled  by  the  defendant  as  its  witness;  but  the  plaintiff  objected 
that  the  counsel  should  confine  his  questions  to  a  strict  cross-exam- 
ination as  to  the  matters  which  had  been  inquired  about  by  the 
plaintiff,  which  objection  the  court  sustained.  When  the  defendant 
came  to  offer  its  testimony,  it  called  this  witness,  and  she  then  tes- 
tified that  her  husband  had  to  take  to  his  bed  in  January,  1898;  that 
he  had  not  been  coughing  before  that  time,  except  once  in  a  while; 
that  he  was  a  farmer  and  gardener,  and  rented  land  from  Mrs. 
Earle,  onto  which  he  moved  in  December,  1896;  that  the  only  spell 
he  had  while  on  Mrs.  Earle's  place  in  1897  was  a  little  spell  during 
April,  which  lasted  him  about  a  week,  and  that  he  was  not  sick  in 
May  and  June  of  that  year;  that  he  rented  of  Mrs.  Earle  12  acres 
in  orchard  and  12  acres  in  garden  and  truck  patches;  that  the  rent 
was  payable  in  part  of  the  produce;  that  he  did  not  get  any  advances 
fi'om  Mrs.  Earle,  or  anything  in  the  way  of  supplies  to  run  the  place, 
and  did  not  mortgage  to  her  two  horses  and  a  hack  and  a  wagon  for 
the  purpose  of  getting  money  to  raise  a  crop  there  for  the  year  1897 ; 
that  she  first  heard  of  the  |4,000  judgment  in  favor  of  Mr.  Yoakum 
against  her  husband  about  a  year  ago,  and  that  she  first  heard  of 
the  will  made  by  her  husband  naming  Yoakum  as  executor  about 
the  time  the  policy  was  issued;  that  her  husband  owed  Yoakum 
|4,000  for  borrowed  money  to  run  bis  business  of  farming  and  garden- 
ing while  working  for  Mrs.  Earle,  and  a  Mr.  Faulkner,  from  whom 
he  rented  land  for  five  or  six  years  before  he  rented  from  Mrs.  Earle ; 
that  she  did  not  remember  how  much  was  borrowed  in  any  year, 
and  never  heard  her  husband  say  how  much  was  borrowed,  nor  the 
time  when  it  was  borrowed,  in  any  year,  and  that  all  the  money  she 
ever  saw  Yoakum  give  to  her  husband  was  |10,  during  his  last  ill- 
ness, a  while  before  he  died.  The  defendant  offered  to  prove  by  the 
witnesses  Garrett  and  Penry  that  Mrs.  Earle  had  stated  to  them 
during  the  month  of  November,  1898,  that  she  had  never  heard,  until 
she  was  told  by  them,  of  the  existence  of  the  judgment  against  Hass- 
ler in  favor  of  Yoakum  for  the  sum  of  |4,000;  that  her  husband 
did  not  owe  Yoakum  any  borrowed  money  at  all,  and  did  not  owe 
him  |4,000,  and  only  owed  him  a  few  dollars  advanced  to  him  during 
his  last  sickness,  which  was  furnished  in  the  nature  of  supines  long 
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after  the  issuance  of  the  policy  sued  on;   that  she  knew  nothing 
about  her  husband's  having  made  a  will  naming  Yoakum  as  executor, 
and  providing  for  the  payment  of  his  debts  in  preference  to  the  gifts 
and  allowances  to  his  wife,  and  that  she  should  receive  only  such 
portion  as  should  be  left  after  the  payment  of  all  debts  against  the 
estate.     To  the  introduction  of  this  testimony  the  plaintiff  objected 
for  the  reason  that  the  defendant,  having  called  Mrs.  Hassler  as  its 
witness,  was  precluded  from  attacking  her  credibility  and  from  im- 
peaching her  by  independent  statements  made  out  of  court;   and, 
further,  because  it  had  laid  its  predicate  for  such  impeachment  upon 
immaterial  matter,  and  was  concluded  by  the  answers  of  the  wit- 
ness.   It  is  stated  in  the  assignment  of  error  that  the  defendant 
offered  this  testimony  for  the  reason  that  Mrs.  Hassler  was  a  hostile 
witness,  interested  in  the  result  of  the  litigation,  and  virtually  a 
party  to  the  suit,  and  that  the  statements  made  by  her  out  of  court 
were  against  her  own  interests,  and  that  the  defendant  was  sur- 
prised by  her  testimony.    The  objections  of  the  plaintiff  were  sus- 
tained, and  the  court  refused  to  allow  the  offered  testimony  of  Gar- 
rett and  Penry  to  be  introduced.    The  record  does  not  show  that 
Mrs.  Hassler's  relation  to  this  case  is  such  that  any  statements  made 
by  her  out  of  court  could  be  used  to  limit  the  right  of  the  executor 
to  recover  on  the  policy  on  which  this  action  was  brought.    The 
rules  for  conducting  the  examination  of  witnesses  are  such  as  to  fully 
justify  the  trial  court  in  restricting  the  defendant  in  the  exercise  of 
its  right  to  cross-examine  to  matters  on  which  the  witness  had  tes- 
tified on  the  direct  examination.    If  the  witness  had  knowledge  of 
other  facts  tending  to  support  the  defendant's  case,  the  court  might, 
to  meet  the  convenience  of  the  witness  or  of  the  parties,  permit  such 
testimony  to  be  given,  on  a  proper  examination  by  the  defendant, 
at  the  tfme  the  witness  was  first  called,  although  called  by  the 
plaintiff.     The  better  practice,  however,  where  the  convenience  of 
the  witness  and  of  the  parties  will  permit  it,  is  to  restrict  the  exam- 
ination by  the  defendant  to  the  matter  which  the  plaintiff  has  intro; 
duced,  and  require  the  defendant,  if  it  so  desires,  to  call  the  wit- 
ness as  its  own  when  the  time  is  reached  for  it  to  introduce  evidence 
m  support  of  its  cage.    It  is  manifest  from  the  whole  tenor  of  the 
testimony  drawn  from  this  witness,  and  from  the  substance  of  the 
testimony  offered  to  be  given  by  the  witnesses  Garrett  and  Penry, 
that  the  material  purpose  was  to  contradict  Mrs.  Hassler,  not  in 
reference  to  any  matter  about  which  she  had  testified  at  the  in- 
stance of  the  plaintiff,  because  it  was  not  in  dispute  that  the  insured 
was  dead,  and  that  this  witness  is  his  widow.    As  her  testimony 
could  not  be  used  as  declarations  of  a  party  against  interest  to  limit 
or  defeat  the  recovery  by  the  executor,  it  is  difficult  to  see  what 
purpose  could  be  served  by  permitting  the  attorneys  for  the  defend- 
ant to  testify  that  when  they  had  approached  her  several  months 
before  on  the  subject  of  this  litigation,  to  which  they  now  say  she 
is  an  adverse  party,  she  had  then  answered  in  a  different  manner 
from  that  in  which  she  answered  their  questions  when  called  as  a 
witness  in  open  court.    It  is  manifest  from  the  undisputed  facts  in 
this  record  that  the  insured  was  indebted  to  Yoakum  to  the  extent 


Digitized  by 


Google 


66  39  C.  C.  A.  REPORTS. 

of  the  premium  advanced;  and,  as  the  case  is  here  presented,  it  is 
wholly  immaterial  to  the  defendant  whether  the  insured  was  or  was 
not  further  indebted  to  Yoakum.  All  the  testimony  on  that  subject, 
so  far  as  it  affects  this  assignment,  was  immaterial,  and  the  second 
objection  made  by  the  plaintiff  was  well  taken.  3  Jones,  Ev.  §§  827, 
855,  857,  858;  1  Greenl.  Ev.  (14th  Ed.)  §  4G2. 

The  sixth  assignment  is  that  "the  court  erred  in  its  charge  to  the 
jury  in  limiting  the  period  in  which  Hassler  had  stated  that  he  was 
then  and  had  been  in  good  health  to  the  date  of  said  application." 
Further  on  it  is  said  in  this  assignment  that  "the  charge  of  the  court 
in  making  the  limitation  herein  complained  of  is  shown  in  assign- 
ment of  error  No.  2,  above."  The  most  critical  examination  that  we 
have  been  able  to  make  of  the  assignment  No.  2  does  not  disclose 
to  us  any  such  express  limitation.  It  may  be  that  there  is  an  omis- 
sion in  the  general  charge,  but,  if  so,  it  is  not  pointed  out  either  in 
this  assignment  or  in  assignment  No.  2.  Tte  record  nowhere  dis- 
closes that  any  exception  was  taken  to  the  charge  on  this  ground, 
or  bill  of  exception  reserved,  or  counter  instruction  requested.  More- 
over, there  is  nothing  in  the  testimony  brought  up  in  the  different 
bills  of  exception  tending  to  show  that  Hassler  was  not  in  as  good 
health  when  he  received  the  policy  as  he  was  when  he  made  the 
application.  The  entire  contention  of  the  defense  in  the  c^se  was 
that  the  answers  made  in  the  application  were  false.  The  issue  on 
this  defense  was  fairly  submitted  to  the  jury,  and  found  against  the 
defendant. 

The  fourth  assignment  is  that  "the  court  erred  in  rendering  judg- 
ment for  12  per  cent,  damages  upon  |5,000,  and  also  for  f  750  for  at- 
torney's fees,  for  the  reason  that  such  charges  constitute  a  penalty 
upon  the  defendant  for  defending  this  litigation,  and  discriminate 
against  it,  and  are  consequently  contrary  to  law  and  unconstitu- 
tional." The  circuit  court  instructed  the  jury  that  the  plaintiff  sued 
the  defendant  for  statutory  damages  and  all  reasonable  attorney's 
fees  for  the  prosecution  and  collection  of  the  loss  alleged  to  have  ac 
crued  to  the  plaintiff,  under  the  provisions  of  the  statute  of  the 
state  of  Texas  relative  to  and  controlling  the  operation  of  life  insur 
ance  companies  in  the  state;  and  that,  if  the  jury  found  for  tht 
plaintiff  on  the  issues  of  fact  as  presented,  he  would  be  entitled  tc 
recover,  and  the  jury  should  find  by  their  verdict  12  per  cent,  dam 
ages  on  the  amount  of  the  loss,  together  with  all  reasonable  attor 
ney's  fees  for  the  prosecution  of  the  suit.  The  statute  referred  tc 
in  the  charge  of  the  court,  as  originally  passed  on  May  2,  1874,  ii 
the  ninth  section  of  an  act  to  regulate  life  and  health  insurance 
companies  and  all  associations,  partnerships,  or  individuals  doinj 
life  and  health  insurance  business,  incorporated  within  or  withou 
the  state  of  Texas.    As  then  passed,  the*  language  was: 

"The  several  foreign  life  Insurance  companies,  and  those  Incorporated  ou 
of  this  state,  in  all  cases  where  a  Iofs  occurs,  and  when  they  re^se  to  pa; 
the  same  within  the  time  specified  In  the  policy.  shaU  be  liable  to  pay  th 
holder  of  said  policy,  in  addition  to  the  loss,  not  more  than  twelve  per  cent  o 
the  liability  of  said  company  for  said  loss;  also  all  reasonable  attorney's  fee 
for  the  prosecution  of  the  case  against  said  company;  and  should  any  sue 
company  fail  to  pay  ofF  and  satisfy  any  execution  that  may  lawfuUy  issue  o 
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any  final  judgment  against  said  company  within  thirty  days  after  notification 
of  the  issuance  thereof,  then  and  in  that  event  the  certificate  issued  to  said 
company  shall  immediately  become  null  and  void,  and  said  insurance  company 
shall  be  prohibited  from  transacting  any  business  In  this  state  until  said  ex- 
ecution shall  be  fully  satisfied  and  discharged."     2  Pasch.  Dig.  art.  7116. 

The  foregoing  section  was  somewhat  modified,  evidently  to  meet 
decisions  construing  the  fourteenth  amendment  to  the  constitution 
of  the  United  states,  and  carried  forward  into  the  Revised  Statutes 
of  Texas  of  1879,  where  it  appears  in  articles  2953  and  2954,  c.  3, 
of  title  53,  relating  to  the  general  subject  of  insurance,  in  the  pre- 
cise language  in  which  it  now  appears  in  the  Revised  Statutes  of 
Texas  of  1895,  in  articles  3071  and  3072,  c.  3,  of  title  58,  on  the  sub- 
ject of  insurance,  as  follows: 

"Art.  8071.  (2953)  In  all  cases  where  a  loss  occurs  and  the  life  or  health 
insurance  company  liable  therefor  sliall  fail  to  pay  the  same  within  the  time 
specified  in  the  policy,  after  demand  made  therefor,  such  company  shall  be 
liable  to  pay  the  holder  of  such  policy,  in  addition  to  the  amount  of  the  loss, 
twelTe  per  cent  damages  on  the  amount  of  such  loss,  together  with  all  rea- 
sonable attorney's  fees  for  the  prosecution  and  collection  of  such  loss. 

"Art.  3072.  (2954)  Should  any  life  or  health  insurance  company  fail  to  pay 
off  and  satisfy  any  execution  that  may  lawfuUy  issue  on  any  final  judgment 
against  said  company  within  thirty  days  after  the  officer  holding  such  execu- 
tion has  demanded  payment  therefor  from  any  officer,  agent  or  attorney  of 
wich  company  in  this  state  or  out  of  it,  such  officer  shall  immediately  certify 
soch  demand  and  failure  to  the  commissioner  of  insurance,  and  thereupon  the 
commissioner  shall  forthwith  declare  null  and  void  the  certificate  of  nutliority 
issued  by  him  to  such  company,  and  such  company  shall  be  prohibited  from 
transacting  any  business  in  this  state  until  said  execution  shall  be  fully  sat- 
isfied and  discharged,  and  until  such  commissioner  shall  renew  his  certificate 
of  authority  to  such  company." 

The  validity  of  article  3071  has  been  several  times  drawn  in  ques- 
tion in  the  supreme  court  and  in  the  courts  of  civil  appeals  of  Texas, 
and  had  been  uniformly  sustained  until  the  rendition  of  the  judg- 
ment on  rehearing  by  the  court  of  civil  appeals  for  thQ  Ji^cond  dis- 
trict in  the  case  of  Insurance  Co.  v.  Smith,  41  S.  W.  684,  G87.  In 
that  case  the  trial  court  had  rendered  judgment  in  favor  of  the  policy 
hdder  for  the  statutory  damages  and  attorney's  fee,  and  the  court 
of  civn  appeals  announced  its  decision  affirming  the  judgment,  but 
said  in  its  opinion: 

**We  would  be  inclined,  however,  to  hold,  upon  the  authority  of  the  deci- 
sion of  the  supreme  court  of  the  United  States  in  the  case  of  Railroad  Co.  v. 
EUls.  1«5  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666,  that  the  attorney's  fees  and 
penalty  allowed  in  the  Judgment  of  the  lower  court,  as  provided  for  in  article 
3071.  Rev.  St.  Tex.,  could  not  be  recovered;  but,  in  view  of  the  recent  action 
of  the  supreme  court  of  Texas  in  refusing  a  writ  of  error  in  the  case  of  Cas- 
ualty Co.  V,  AUibone,  90  Tex.  660,  40  S.  W.  399,  we  follow  the  authority  of  the 
latter  court,  and  in  all  things  affirm  the  Judgment  herein." 

The  courts  of  civil  appeals  of  Texas  consist  of  three  judges.  On 
a  rehearing  in  the  foregoing  case  a  majority  of  the  court  reversed  its 
former  decision.  After  referring  to  their  former  opinion,  they  use 
this  language: 

-We  now  think,  however,  that  there  can  be  no  room  to  doubt  that  the  said 
article  Is  unconstitutional,  and  contrary  to  and  violative  of  section  1  of  the 
fourteenth  amendment  to  the  constitution,  especially  when  read  by  the  light 
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of  the  case  of  Railway  Co.  v.  Ellis.  ♦  ♦  ♦  We  think  the  cases  of  Insur- 
ance Co.  V.  Chownlng,  80  Tex.  654.  26  S.  W.  982.  24  L.  R.  A.  504:  Insurance 
Co.  V.  Walden  (Tex.  Civ.  App.)  26  S.  W.  1012;  Casualty  Co.  v.  Allibone  (Tex. 
Civ.  App.)  39  S.  W.  032;  and  Id.,  90  Tex.  660,  40  S.  W.  399,-were  all  errone- 
ously decided,  and  they  are  overruled." 

Mr.  Justice  Hunter  dissented  from  the  decision  and  opinion  of 
the  majority  as  rendered  on  this  rehearing,  and  in  his  dissenting  opin- 
ion, referring  to  a  message  of  the  governor  of  Texas  to  the  legislatun*, 
and  to  the  statistics  of  the  commissioner  of  insurance,  he  says: 

"  *Llfe  Insurance  companies  principally  chartered  by  and  domiciled  in  the 
state  of  New  York  have  for  years  done  a  large  business  in  this  state  [Texas]. 
The  excess  of  premiums  over  losses  paid  these  companies  by  the  people  of  Tex- 
as for  the  year  1895  was  $2,471,192.  The  premiums  which  our  people  paid 
three  New  York  companies  for  the  past  ten  years  amounted  to  $18,044,124.85, 
and  the  policies  which  they  paid  aggregated  only  $4,947,059.51.'  The  appel- 
lant in  this  case,  a  New  York  corporation,  commenced  doing  business  In  this 
state  [Texas]  in  1881,  and  up  to  the  close  of  business  in  1895  had  collected 
from  our  people  in  premiums  $6,349,979.68.  while  during  the  same  period 
It  paid  back  to  us  In  losses  only  $1,877,941.90.  The  same  report  shows  that 
the  Equitable  lAfe  Assurance  Society  of  New  York  commenced  in  1870,  and 
had  collected  $0,404,256.21,  and  had  only  paid  back  $2,133,304;  while  the 
Mutual  Life  Insurance  Company  of  New  Y</rk  commenced  in  1880,  had  col- 
lected $7,351,743.80,  and  had  paid  back  in  losses  only  $1,648,546.33,  or  less 
than  22%  per  cent,  of  what  it  had  collected.  The  same  report  shows  that 
these  three  New  York  corporations— two  without  any  capital  stock,  and  the 
other  (the  Equitable)  with  only  $100,000  capital  stock— had  accumulated  as- 
sets aggregating  $548,253,214.55.  and  their  aggregate  surplus  over  and  above 
all  liabilities  had  grown  in  1895  to  the  enormous  sum  of  $101,804,289.23. 
There  were  20  other  life  insurance  companies  doing  business  in  this  state  in 
1895  upon  the  same  plan,  rates,  and  methods,  and  withdrawing  from  the  peo- 
ple their  resources  upon  about  the  same  ratio.  It  Is  a  well-known  fact  that  a 
corporation  known  as  the  *Ix)Uisiana  Lottery  Company,*  lately  driven  from 
the  shores  of  this  country  because  of  its  demoralizing  methods  of  doing  busi- 
ness, and  of  the  vast  sums  of  money  it  drained  from  the  people  monthly  and 
annually,  sold  tickets  to  the  people  of  the  value  of  $3,000,000  monthly,  and 
paid  back  to  them  in  cash  prizes  $1,500,000.  In  other  words.  It  collected  $2, 
and  paid  back  $1.  Yet  these  great  moral  corporations,  by  their  equally  allur- 
ing schemes,  collect  from  our  people  $4  and  pay  back  only  a  little  over  $1, 
and  often  then,  as  the  records  of  the  courts  of  the  state  will  show,  at  the 
end  of  a  long,  tedious,  and  expensive  lawsuit  If  the  financial  prosperity  and 
welfare  of  the  people  of  the  state  may  be  taken  into  consideration  by  our 
legislature,  and,  in  the  exercise  of  the  police  powers  of  the  state,  sound  pub- 
lic policy  would  authorize  discriminating  legislation  against  lottery  companies, 
because,  among  other  reasons,  of  their  methods  of  doing  business,  and  of  the 
great  amounts  of  money  drained  annually  from  our  people,  and  carried  away 
to  glut  the  coffers  of  greed  and  avarice,  then  why  should  these  great  money 
cormorants  of  New  York  escape?  It  seems  to  me  that  the  legislature  of  Tex- 
as, in  the  exercise  of  this  great  residuum  of  power  still  left  in  the  people  of 
the  states,  had  the  right  to  enact  the  statute  in  question,  discriminating  against 
this  character  of  business,  and  that  good  reasons,  founded  in  sound  state  pol- 
icy, existed  therefor;  and  that,  therefore,  the  statute  is  not  in  contravention 
of  the  fourteenth  amendment  to  the  constitution  of  the  United  States,  but  is 
valid  and  binding  as  part  of  the  contract  sued  on  in  this  case,  and  that  the 
appellee  ought  to  recover  the  penalty  and  attorney's  fees  provided  for  therein, 
the  same  as  if  they  were  named  in  the  face  of  the  policy." 

Without  concerning  ourselves  with  any  question  as  to  the  good 
reasons,  founded  in  sound  state  policy,  for  the  passage  of  the  act  in 
question,  and  without  adopting  Judge  Hunter's  nervous  rhetoric,  we 
may  derive  instruction  from  the  facts  which  he  recites.    In  a  recent 
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case  the  supreme  court  of  the  United  States  passed  on  the  consti- 
tutionality of  a  somewhat  similar  statute  of  Kansas: 

"An  act  relating^  to  the  liability  of  railroads  for  damages  by  fire. 

**Section  1.  Be  it  enacted  by  the  legislature  of  the  state  of  Kansas:  That  in 
an  actions  against  any  railway  company  organized  or  doing  business  in  this 
state,  for  damages  by  fire,  caused  by  the  operating  of  said  railroad,  it  shall  be 
only  necessary  for  the  plaintiff  in  said  action  to  establish  the  fact  that  said 
fire  complained  of  was  caused  by  the  operating  of  said  railroad,  and  the 
amount  of  his  damages  (which  proof  shall  be  prima  facie  evidence  of  negli- 
gence on  the  part  of  said  raUroad):  provided,  that  in  estimating  the  damages 
ander  this  act,  the  contributory  negligence  of  the  plaintiff  shall  be  taken  into 
consideration.  ■ 

"Sec.  2.  In  all  actions  commenced  under  this  act,  if  the  plaintiff  shall  recover, 
there  shaU  be  allowed  him  by  the  court  a  reasonable  attorney's  fee,  which  shall 
become  a  part  of  the  Judgment." 

Sess.  Laws  1885,  p.  258,  c.  155. 

We  quote  at  some  length  different  portions  of  the  opinion  of  the 
court  in  this  case: 

**It  is  contended  that  it  [the  Kansas  act]  is  in  conflict  with  the  fourteenth 
amendment  to  the  federal  constitution,  and  this  contention  was  distinctly  ruled 
upon  by  the  supreme  court  of  the  state  adversely  to  the  railroad  company. 
In  support  of  this  contention  great  reliance  is  placed  upon  Railroad  Co.  v. 
EUiB,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666.  In  that  case  a  statute  of 
Texas  allowing  an  attorney's  fee  to  the  plaintiffs  in  actions  against  railroad 
corporations  on  claims,  not  exceeding  in  amount  |50,  for  personal  services  ren- 
dered or  labor  done,  or  for  damages,  or  for  overcharges  on  freight,  or  for  stock 
killed  or  injured,  was  adjudged  unconstitutional.  It  was  held  to  be  simply 
a  statute  imposing  a  penalty  on  railroad  corporations  for  failing  to  pay  cer- 
tain debts,  and  not  one  to  enforce  compliance  with  any  police  regulations.  It 
was  so  regarded  by  the  supreme  court  of  the  state,  and  its  construction  was 
accepted  in  this  court  as  correct.  While  the  right  to  classify  was  conceded, 
it  was  said  that  such  classification  must  be  based  upon  some  difference  bear- 
ing a  reasonable  and  Just  relation  to  the  act  in  respect  to  which  the  classifica- 
tion is  attempted;  that  no  mere  arbitrary  selection  can  ever  be  Justified  by 
calling  it  classification.  And  there  is  no  good  reason  why  railroad  corpora- 
tions alone  should  be  punished  for  not  paying  their  debts.  Compelling  the 
payment  of  debts  is  not  a  police  regulation.  We  see  no  reason  to  change 
the  views  then  expressed,  and,  if  the  statute  before  us  were  the  counterpart 
of  that,  we  should  be  content  to  refer  to  that  case  as  conclusive.  But,  while 
there  Is  a  similarity,  yet  there  are  important  differences,  and  differences  which, 
in  our  Judgment,  compel  an  opposite  conclusion.  The  purpose  of  this  statute 
is  not  to  compel  the  payment  of  debts,  but  to  secure  the  utmost  care  on  the 
part  of  railroad  companies  to  prevent  the  escape  of  fire  from  their  moving 
trains.  This  is  obvious  from  the  fact  that  liability  for  damages  by  fire  is  not 
cast  upon  such  corporations  in  all  cases,  but  only  in  those  in  which  the  fire 
is  'caused  by  the  operating'  of  the  road.  It  is  true  that  no  special  act  of  pre- 
caution was  required  of  the  railroad  companies,  failure  to  do  which  was  to 
be  visited  with  this  penalty,  so  that  it  is  not  precisely  like  the  statutes  im- 
posing double  damages  for  stock  killed  where  there  has  been  a  failure  to 
fence.  Railway  Co.  v.  Humes,  115  U.  S.  512,  6  Sup.  Ct.  110,  29  L.  Ed.  463. 
And  yet  its  purpose  is  not  different.  Its  monition  to  the  railroads  Is  not, 
*Pay  your  debts  without  suit,  or  you  will,  In  addition,  have  to  pay  attorney's 
fee*;*  but  rather,  *See  to  It  that  no  fire  escapes  from  your  locomotives,  for.  if 
it  does,  you  wiU  be  liable,  not  merely  for  the  damage  it  causes,  but  also  for 
the  reasonable  attorney's  fees  of  the  owner  of  the  property  Injured  or  de- 
stroyed.' It  has  been  frequently  before  the  supreme  court  of  Kansas,  has 
always  been  so  interpreted  by  that  court,  and  its  validity  sustained  on  that 
grouDd.  ♦  ♦  ♦  In  1887  the  legislature  of  the  state  of  Missouri  felt  con- 
strained to  pass  an  act  making  every  railroad  corporation  responsible  In  dam- 
aipes  for  aU  property  destroyed  by  fire  communicated,  directly  or  indirectly, 
from  its  engines,  and  giving  the  corporation  an  insurable  interest  in  the  prop- 
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erty  along  its  road.  This  statute  was,  after  a  full  examination  of  all  the  au- 
thorities, held  by  this  court  a  valid  exercise  of  the  legislative  power.  Railroad 
Co.  V.  Mathews,  1G5  IT.  S.  1,  17  Sup.  Ct.  243,  41  L.  Ed.  Cll.  So,  when  the  leg- 
islature of  Kansas  made  a  classification,  and  included  in  one  class  all  corpora- 
tions engaged  in  this  business  of  peculiar  hazard,  it  did  so  upon  a  difference 
having  a  reasonable  relation  to  the  object  sought  to  be  accomplished,  to  wit, 
the  securing  of  protection  of  property  from  damage  or  destruction  by  fire. 

♦  ♦  ♦  As  individuals,  we  may  think  it  better  that  the  legislature  prescribe 
the  specific  duties  which  the  corporations  must  perforuL  We  may  think  it 
better  that  the  legislation  should  be  like  that  of  Missouri,  prescribing  an  abso- 
lute liability,  instead  of  that  of  Kansas,  making  the  fact  of  fire  prima  facie  evi- 
dence of  negligence.  But,  clearly,  as  a  court,  we  may  not  interpose  our  personal 
views  as  to  the  wisdom  or  policy  of  either  form  of  legislation.*  It  cannot  be 
too  often  said  that  forms  are  matters  of  legislative  consideration;  results  and 
power  only  are  to  be  considered  by  the  courts. 

"Many  cases  have  been  before  this  court  Involving  the  power  of  state  leg- 
islatures to  Impose  special  duties  or  liabilities  upon  individuals  and  corpora- 
tions, or  classes  of  them,  and,  while  the  principles  of  separation  between  those 
cases  which  have  been  adjudged  to  be  within  the  power  of  the  legislature  and 
those  beyond  its  power  are  not  dlfiScult  of  comprehension  or  statement,  yet 
their  application  often  becomes  very  troublesome,  especially  when  a  case  Is 
near  to  the  dividing  line.  It  is  easy  to  distinguish  between  the  full  light  of 
day  and  the  darkness  of  midnight,  but  often  very  difficult  to  determine 
whether  a  given  moment  in  the  twilight  hour  is  before  or  after  that  in  which 
the  light  predominates  over  the  darkness.  The  equal  protection  of  the  laws 
which  is  guarantied  by  the  fourteenth  amendment  does  not  forbid  classifica- 
tion. That  has  been  asserted  in  the  strongest  language.  Barbler  v.  CJon- 
nolly,  113  U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed.  923.  In  that  case,  after,  in  gen- 
eral terms,  declaring  that  the  fourteenth  amendment  was  designed  to  secure 
the  equal  protection  of  the  laws,  the  court  added  (pages  31,  32,  113  U.  S.,  page 
359,  5  Sup.  Ct.,  and  page  925,  28  L.  Ed.):  *But  neither  the  amendment,— broad 
and  comprehensive  as  it  Is,— nor  any  other  amendment,  was  designed  to  Inter- 
fere with  the  power  of  the  state,  sometimes  termed  Its  "police  power,"  to  pre- 
scribe regulations  to  promote  the  health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to  increase  the  Industries  of  the 
state,  develop  its  resources,  and  add  to  Its  wealth  and  prosperity.  From  the 
very  necessities  of  society,  legislation  of  a  special  character,  having  these  ob- 
jects In  view,  must  often  be  had  in  certain  districts,— such  as  for  draining 
marshes  and  Irrigating  arid  plains.  Special  burdens  are  often  necessary  for 
general  benefits,— for  supplying  water,  preventing  fires,  lighting  districts,  clean- 
ing streets,  opening  parks,  and  many  other  objects.  Regulations  for  these 
purposes  may  press  with  more  or  less  weight  upon  one  than  upon  another, 
but  they  are  designed,  not  to  impose  unequal  or  unnecessary  restrictions  upon 
any  one,  but  to  promote,  with  as  little  Inconvenience  as  possible,  the  general 
good.  Though,  in  many  respects,  necessarily  special  in  their  character,  they 
do  not  furnish  Just  ground  of  complaint  If  they  operate  alike  upon  all  per- 
sons and  property,  under  the  same  circumstances  and  conditions.  Class  leg- 
islation, discriminating  against  some  and  favoring  others,  is  prohibited;  but 
legislation  which,  in  carrying  out  a  public  purpose.  Is  limited  In  its  applica- 
tion, if  within  the  sphere  of  its  operation  It  affects  alike  all  persons  similarly 
situated,  Is  not  within  the  amendment.'  This  declaration  has.  In  various  lan- 
guage, been  often  repeated,  and  the  power  of  classification  upheld,  whenever 
such  classification  proceeds  upon  any  difference  which  has  a  reasonable  rela- 
tion to  the  object  sought  to  be  accomplished.  It  Is  also  clear  that  the  legis- 
lature (which  has  power  In  advance  to  determine  what  rights,  privileges,  ahd 
duties  it  will  give  to  and  Impose  upon  a  corporation  which  it  is  creating)  has, 
under  the  generally  reserved  right  to  alter,  amend,  or  repeal  the  charter,  power 
to  Impose  new  duties  and  new  liabilities  upon  such  artificial  entities  of  its 
creation.     Railroad  Co.  v.  Paul,  173  U.  S.  404,  19  Sup.  Ct  419,  43  L.  Ed.  746. 

♦  ♦  ♦  Our  conclusion  in  respect  to  this  statute  is  that,  for  the  reasons  al)ove 
stated,  giving  full  force  to  its  purpose  as  declared  by  the  supreme  court  of  Kan- 
sas, to  the  presumption  which  attaches  to  the  action  of  a  legislature  that  it  has 
fidl  knowledge  of  the  conditions  within  the  state,  and  intends  no  arbitrary 
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fielection  or  punishment  but  simply  seeks  to  subserve  the  general  Interest  of 
the  public.  It  must  be  sustained,  and  the  Judgment  of  the  supreme  court  of 
Kansas  is  affirmed.  Railroad  Go.  v.  Matthews,  19  Sup.  Gt.  609-613,  43  L.  Ed. 
913." 

The  record  before  ub  does  not  disclose  in  full  the  policy  sued  on, 
the  application  therefor,  and  the  report  of  the  medical  examiner. 
The  answer  says  that  the  policy  of  insurance  sued  on  was  based  upon 
a  written  and  printed  application  therefor,  wherein  the  applicant  was 
required  to  answer,  etc.,  which  phrase  "required  to  answer"  is  re- 
peated from  time  to  time  as  the  several  breaches  of  warranty  are 
counted  on.  From  this  it  appears,  as  we  also  know  from  common 
knowledge,  that  the  application,  the  report  of  the  medical  examiner, 
and  the  policy  are  all  in  the  form  prescribed  by  the  plaintiff  in 
error.  There  is  no  statutory  regulation  in  Texas  to  control  or  mod- 
erate the  companies  in  propounding  such  forms,  and  it  is  safe  to 
assiune  that  the  numerous  companies  (including  the  plaintiff  in  er- 
ror) doing  business  in  that  state  substantially  follow  classic  prece» 
dents,  and  attain  the  perfection  of  such  literature  as  we  find  it  de- 
scribed in  Grattan  v.  Insurance  Co.,  80  N.  Y.  290,  wherein  it  is  said: 

**The  application  covers  more  than  two  pages  of  the  printed  case.  It  con- 
tains questions  numl^ered  from  one  to  seven,  most  of  them  divided  into  parts 
distinguished  by  letters  of  the  alphabet  from  A  to  F,  inclusive,  and  subclauses 
characterized  by  neither  figure  nor  letter,  but  separated  from  the  context  by 
blan]£  spaces.  caUIng  for  twenty -eight  answers,  while  the  medical  examiner's 
certificate  annexed  thereto  covers  more  than  three  pages,  and  calls  for  upwards 
of  one  hundred  answers,  to  be  signed  also  by  the  applicant  for  the  insurance; 
and.  as  given,  purport  to  be  transcripts  of  his  answers  to  the  medical  ex- 
aminer." 

In  the  case  before  us  the  answer  avers: 

**That  aU  of  the  statements  and  answers  made  by  said  Hassler  in  reply  to 
the  questions  which  he  answered  in  said  application,  as  hereinbefore  stated, 
were  material  and  that  all  the  terms  of  said  application  he  consented  and 
iigreed  should  be  material,  and  that  they  were  warranties,  and  that  they  were 
true,  and  complete,  and  that  they  were  made  as  a  basis  for  the  issuing  of  the 
(lolicy  then  applied  for,  and  which  is  here  now  sued  on." 

At  common  law  the  warranty  of  the  truth  of  the  answer  to  a 
specific  inquiry  in  the  application  implies  the  agreement  that  the 
Bcbject-matter  of  the  question  and  answer  is  to  be  regarded  as  ma- 
terial, and  that  an  untrue  answer  thus  warranted  avoids  the  policy, 
whether  the  answer  be  made  in  good  faith  or  not.  Anderson  v.  Fitz- 
gerald, 4  H.  L.  Cas.  484.  The  foregoing  rule  of  the  common  law  in 
its  harshest  strictness  appears  to  retain  its  force  in  Texas.  We 
quote  from  a  recent  decision  in  that  state: 

"In  the  application,  which  is  made  a  part  of  the  policy,  the  assured  stated 
in  writing  that  his  place  of  residence  was  Kyl^  Hays  county,  Texas.  The 
evidence  beyond  dispute  establishes  the  fact  that  at  the  time  of  his  applica- 
tion, before,  or  since,  he  did  not  reside  at  Kyle,  but  was  a  farmer,  residing 
in  the  coimtry  about  12  miles  from  Kyle.  [We  note  that  it  does  not  appear 
In  the  opinion  that  the  applicant  did  not  reside  in  Hays  county,  and  that  Kyle 
was  not  his  post-office  address.]  The  application  In  unequivocal  terms  war- 
rants the  Uteral  truth  of  the  statements  made  therein,  and  declares  that  the 
knowledge  by  an  agent  that  any  statement  made  by  the  assured  was  false 
fihaU  not,  in  any  manner,  afEect  the  right  of  the  company  to  declare  the  pol- 
icy void  on  account  of  the  breach  of  the  warranty;   and  the  policy  expressly 
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provides  that  any  false  statement  shall  avoid  the  contract  of  insurance.  It 
results  from  these  facts  that  the  assured  falsely  stated  his  place  of  residence, 
and,  in  accordance  with  the  well-settled  rule  of  law  upon  the  question,  this 
necessarily  avoids  the  policy,  although  the  false  statement  may  not  relate  to 
a  matter  that  is  material,  and  although  the  risk  may  not  be  increased  by 
reason  of  the  fact  that  the  applicant  resides  elsewhere  than  as  stated  in  the 
application.  When  once  it  is  ascertained  that  the  statement  is  a  warranty,  and 
that  it  is  false,  and  the  policy  expressly  provides  for  a  forfeiture  in  that  event, 
the  contract  must  be  so  enforced,  although  it  concerns  a  matter  of  slight  im- 
portance, and  may  not  in  any  manner  seriously  affect  the  risk.  In  this  case 
it  is  not  insisted  that  the  agent  who  accepted  the  application  had  notice  of  the 
falsity  of  the  statement  of  the  assured  in  this  respect  when  It  was  made;  but, 
assuming  that  under  the  facts  he  may  have  known  that  it  was  false,  still 
the  terms  of  the  policy  settle  this  question.  The  parties  to  the  contract  of 
4nsurance  had  the  right  to  make,  as  a  part  of  their  agreement,  the  condition 
that  the  knowledge  of  the  agent  of  the  falsity  of  the  answers  should  not  pre- 
clude or  estop  the  company.  This  was  one  of  the  express  provisions  of  the 
policy,  and  is  as  much  binding  upon  the  assured  as  any  other  of  its  terms. 
Fltzmaurlce  v.  Insurance  Ck).,  84  Tex.  61,  19  S.  W.  301."  Hutchison  v.  In- 
surance Co.  (Tex.  Civ.  App.)  39  S.  W.  325. 

In  many  of  the  states  the  legislature  has  interfered  with  rational 
regulation  on  this  subject,  and  has  provided  substantially  as  shown 
in  the  act  of  the  legislature  of  Pennsylvania  passed  June  23,  1885: 

'That  whenever  the  application  for  a  policy  of  life  insurance  contains  a 
warranty  of  the  truth  of  the  answers  therein  contained,  no  misrepresentation 
or  untrue  statement  in  such  application,  made  in  good  faith  by  the  applicant, 
shall  effect  a  forfeiture  or  be  a  ground  of  defense  in  any  suit  brought  upon  any 
policy  of  insurance  issued  upon  the  faith  of  such  application,  unless  such  mis- 
representation or  untrue  statement  relate  to  some  matter  material  to  the  risk." 

Referring  to  this  statute,  the  supreme  court  of  Pennsylvania  say: 

**This  act  has  effected  a  change  in  life  insurance  contracts,--a  much-needed 
change  so  far  as  some  companies  are  concerned.  The  questions  of  materiality 
and  good  faith  are  ordinarily  questions  of  fact,  and  therefore  are  for  the 
jury.  They  were  certainly  so  in  this  case.  ♦  ♦  ♦  The  evident  purpose  of 
this  legislation  was  to  strike  down  in  this  class  of  cases  literal  warranties 
so  far  as  they  may  be  resorted  to  for  the  disreputable  purpose  of  enforcing  ac- 
tually hnmaterial  matters.  It  provides  a  rule  of  construction  for  the  purpose 
of  preventing  injustice,  and  it  is  as  much  tlie  duty  of  courts  to  enforce  such 
rules  as  it  is  to  administer  the  statute  of  frauds  and  perjuries."  Hermany  v. 
Association,  151  Pa.  St  17,  24  AU.  1064. 

The  warranties  counted  on  in  the  defense  in  the  case  we  are  con- 
sidering all  relate  to  the  state  of  physical  soundness  and  health  of 
the  applicant,  and  are  material  to  the  risk.  Touching  these,  four 
physicians  who  had  attended  the  applicant  in  a  professional  ca- 
pacity were  called  to  testify.  It  is  a  hoary  maxim  that  doctors  will 
differ.  One  of  the  physicians  called  in  this  case  testified  that  he 
made  a  careful  Examination  of  the  applicant  in  October,  1897,  and 
found  ^'that  he  was  in  the  third  stage  of  consumption,  and  had  a 
cavity  in  his  lung  as  big  as  your  fist."  The  three  other  physicians 
each  testified  substantially  that  they  had  attended  the  applicant  in 
a  professional  capacity  at  different  times  during  the  year  1897  (early 
spring,  28th  of  September,  latter  part  of  November),  had  examined 
his  lungs,  and  found  that  they  were  sound  and  healthy.  In  the  state 
of  New  York  it  is  provided  by  statute  that: 

"A  person  duly  authorized  to  practice  physic  or  surgery  shall  not  be  allowed 
to  disclose  any  information  which  he  acquired  in  attending  a  patient  in  a  pro- 


Digitized  by 


Google 


merchants'   life  ASS'n   v.  YOAKUM.  73 

fesslonal  capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity."    CJode  Civ.  Proc.  f  834. 

The  Code  provides  in  a  subseqaent  section  (836)  for  the  waiver  by 
certain  parties  of  the  bar  of  this  privilege,  which  waiver  must  be 
made  in  open  court  on  the  trial  bf  the  action  or  proceeding,  and  "a 
paper  executed  by  a  party  prior  to  the  trial,  providing  for  such  waiver, 
shall  be  insufficient  as  such  a  waiver.  But  the  attorneys  for  the  re- 
spective parties  may,  prior  to  the  trial,  stipulate  for  such  waiver, 
and  the  same  shall  be  sufficient  therefor."  Amendment  of  section 
836,  to  take  effect  1st  of  September,  1899  (Laws  1899,  c,  53).  This 
statute  is  discussed  in  numerous  decisions  by  the  New  York  courts, 
of  which  we  cite  only  a  few:  Edington  v.  Insurance  Co.,  67  N.  Y. 
185;  Dilleber  v.  Insurance  Co.,  69  N.  Y,  256;  Cahen  v.  Insurance 
Co.,  Id.  300;  Grattan  v.  Insurance  Co.,  80  N.  Y.  281;  Id.,  92  N.  Y. 
274;  Nelson  v.  ViUage  of  Oneida,  156  N.  Y.  219,  50  N.  E.  802.  It 
is  also  fully  discussed  by  the  supreme  court  of  the  United  States 
in  Connecticut  Mut.  Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  250,  5 
8np.  Ct.  119,  28  L.  Ed.  708.  Somewhat  similar  provisions  appear  to 
have  been  made  in  very  many  of  the  American  states.  See  "Privileged 
Communications,"  19  Am.  &  Eng.  Enc.  Law,  pp.  147,  148,  note  5. 
In  the  case  of  Railroad  Co.  v.  Ellis,  supra,  Mr.  Justice  Gray,  with 
whom  concurred  Mr.  Chief  Justice  Puller  and  Mr.  Justice  White,  ex- 
pressed regret — 

'That  so  important  a  precedent  as  this  case  may  afford,  for  Interference  by 
the  national  judiciary  with  the  legislation  of  the  several  states  on  little  ques- 
tions of  costs,  should  be  established  upon  argument  ex  parte  in  behalf  of  the 
railroad  corporation,  without  any  argument  for  the  original  plaintiff.*' 

He  added: 

*'But  it  is  hardly  surprising  that  the  owner  of  a  claim  for  fifty  dollars,  hav- 
ing been  compeUed  to  follow  up,  through  aU  the  courts  of  the  state,  the  con- 
test oyer  this  ten-dollar  fee,  should  at  last  have  become  discouraged,  and  un- 
wUling  to  undergo  the  expense  of  employing  counsel  to  maintain  his  rights 
before  this  court." 

In  the  case  of  Casualty  Co.  v.  Allibone,  90  Tex.  660,  40  8.  W.  399, 
we  note  this  language  in  the  opening  of  the  opinion  by  the  chief 
justice: 

**Slnce  the  filing  of  the  application  for  the  writ  of  error  in  this  case,  counsel 
for  the  appellee,  desiring,  as  he  says,  to  eliminate  the  f^eral  questions  Involved, 
has  offered  to  remit  in  this  court  so  much  of  the  recovery  as  was  given  for  at- 
torney's fees  and  damages  under  the  statute." 

The  court  held  that  the  remittitur  could  not  be  allowed  in  the 
supreme  court  The  decision  and  judgment  of  the  trial  court  and 
of  the  court  of  civil  appeals  were  affirmed,  and,  as  the  case  has  not 
ai^ared  in  the  supreme  court  of  the  United  States,  it  is  safe  to  as- 
sume that  counsel  for  the  appellee  made  the  remittitur  out  of  court 
to  eliminate  the  federal  question,  and  thus  obtain  the  collection  of 
the  principal  sum.  That  suit  was  by  the  widow  of  the  insured. 
Her  husband's  death  occurred  on  the  23d  day  of  August,  1891. 
Proof  of  death  was  made  formally  on  February  29,  1892.  Suit  was 
filed  by  the  widow  on  the  policy  in  the  United  States  circuit  court 
at  Dallas  on  the  4th  of  May,  1892.    That  suit  was  dismissed  for 
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want  of  jarisdiction  in  February,  1893,  and  suit  was  immediately 
brought  on  the  policy  (February  3,  1893)  in  the  state  court,  in  which 
court  the  defendant,  the  insurance  company,  obtained  judgment  on 
its  plea  of  limitation.  This  judgment  was  reversed  on  appeal  by 
the  court  of  civil  appeals.  32  S.  W.  569.  On  a  second  trial  the 
widow  recovered  judgment.  The  defendant  insurance  company 
thereupon  appealed  to  the  court  of  civil  aj^als,  and  the  judgment 
was  affirmed.  39  S.  W.  632.  The  insurance  company  then  appli^^d 
to  the  supreme  court  for  a  writ  of  error,  which  was  granted,  and 
at  the  hearing  thereon  the  case  was  decided  in  favor  of  the  policy 
holder,  and  the  judgment  of  the  lower  courts  affirmed  April  29,  1897, 
or  nearly  six  years  after  the  death  of  the  insured. 

In  the  quotation  which  we  have  made  from  the  opinion  of  Judge 
Hunter  in  the  Smith  Case  we  have  seen  that  he  alludes  to  the  fact 
that  in  Texas  money  is  received  from  the  insurance  companies  in 
payment  of  losses  to  the  extent  of  only  a  small  per.  cent,  of  the 
premiums  received  by  them,  and  "often,  then,  as  the  records  of  the 
courts  of  the  state  will  show,  at  the  end  of  a  long,  tedious,  and  ex- 
pensive lawsuit."  It  must  be  manifest  to  the  most  casual  observa- 
tion that  the  parties  to  these  insurance  contracts  and  to  such  a  con- 
troversy are  unequally  matched.  It  is  human  nature  and  human 
experience  that  the  stronger  will  use  his  strength.  He  may  piously 
declare  his  benevolent  intentions,  and  disclaim  any  purpose  to  profit 
by  his  power,  but  he  will  use  it  none  the  less.  Without  the  aid  of 
a  legal  fiction,  we  cannot  say  or  think  that  the  minds  of  these  con- 
tracting parties  do  or  can  ever  meet.  One  is  a  mere  legislative 
thought,  a  legal,  artificial,  imaginary  entity,  invisible,  endowed  with 
immortality,  and  almost  superhuman  powers  of  organization  and 
delegated  activities,  and  infinite  capacity  for  expansion  and  the  re- 
ceiving of  tribute.  It  can  act  only  through  agents.  For  the  exer- 
cise of  its  controlling  powers,  it  is  able  to  secure,  and  constantly  re- 
tain, the  highest  order  of  talent  in  every  department  of  its  organiza- 
tion. In  a  world-wide  field  of  minute  operations  these  governing 
agents,  wherever  located,  must,  of  necessity,  be  practically  unap- 
proachable by  the  vast  concourse  of  parties  with  whom  the  invisible 
principal  deals.  A  hierarchy  results.  Of  this  hierarchy  the  lowest 
rank,  in  prodigious  swarm,  fill  the  land.  The  scope  of  their  agency 
is  limited  with  marvelous  skill.  Armed  with  longer  and  shorter 
catechisms,  and  a  form  of  covenant  devised  with  consummate  in- 
genuity, one  of  these  inspired  special  agents  finds  the  Hays  county 
farmer  at  his  plow  tail,  12  miles  from  Kyle  (probably  his  nearest  rail- 
road town,  most  accessible  post  office,  and  the  home  of  the  agent), 
proclaims  his  gospel,  and  receives  the  novice  into  the  host  of  the 
contributing  elect.  A  brother  of  like  degree  finds  the  horticultural 
laborer  in  McLennan  county,  engaged  *in  raising  on  rented  land 
vegetables,  berries,  and  fruits,  and  peddling  the  same  to  families  in 
the  county  town.  He  learns  that  this  market,  garden,  and  truck 
farmer  wants  to  get  his  life  insured  for  the  benefit  of  his  wife. 
These  parties  meet,  and  exchange  views  on  the  subject.  With  the 
aid  of  a  medical  examiner,  appointed  by  the  insurance  company, 
the  special  agent  opens  and  explains  the  questions  in  the  catechisms, 
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and  reduces  to  writing  in  due  form  (as  these  experts  explain  and  de- 
clare) the  required  answers, — 128,  more  or  less, — each  of  which  an- 
swers as  thus  written  by  the  agent  and  the  medical  examiner  this 
unlettered  novice  is  required  to  adopt  and  warrant  to  be  true,  with- 
out any  regard  to  the  answers  as  actually  spoken  by  him  or  to  the 
facts  patent  to  the  sight  of  these  special  agents,  whose  auditory 
and  optic  nerves  have  been  so  paralyzed  by  the  limitations  on  the 
scope  of  the  agency  that  they  do  not  connect  with  the  mind  of  the 
mystic  princi[Md.  These  paralyzed  agents  are  the  only  human  or- 
gans through  which  the  insurer  corporation  expresses  itself  to  the 
mind  of  the  insured.  Where  the  strict  literal  warranty  doctrine 
obtains,  the  wonder  is  not  that  a  breach  of  a  contract,  thus  written 
and  construed,  can  often  be  Established,  but  that  such  a  contract 
80  constmed  can  ever  be  enforced  after  the  death,  and  hence  with- 
out the  testimony  of  the  insured. 

The  subject  is  a  large  one.  It  is  oile  of  peculiarly  vital  public 
interest.  It  challenges  legislative  attention.  The  foregoing  ex- 
amples, which  we  have  taken  from  the  record  in  this  case  and  from 
the  Texas  Reports,  are  by  no  means  exceptional  in  that  state,  but 
are  representative.  It  seems  to  us  that  the  state  legislation  drawn 
in  question  by  this  assignment  is  not  in  conflict  with  the  fourteenth 
amendment  to,  or  any  other  provision  of,  the  constitution.  It  is 
not  simply  a  statute  imposing  a  penalty  on  life  or  health  insurance 
companies  for  failing  to  pay  certain  debts,  but  is  one  to  enforce  rea- 
sonable regulations  and  conditions  on  which  such  companies  are  per- 
mitted to  do  business  in  Texas.  The  purpose  of  this  statute  is  not 
to  compel  the  payment  of  debts.  Life  and  health  insurance  com- 
panies do  not  usually  neglect  or  defer  the  payment  of  their  ad- 
mitted debts.  They  generally  advertise  themselves  as  having  a 
large  accumulation  of  surplus  revenue,  and  as  being  ready  to  pay, 
as  soon  as  it  matures,  whatever  debt  they  owe.  The  obvious  purpose 
of  the  act  is  to  secure  a  righteous  degree  of  care  in  writing  policies  of 
insurance,  so  that  the  inmiortal  insurer  wiU  not  receive  premiums 
from  an  honest  recipient  of  one  of  its  policies  which  does  not  bind  it 
to  meet  the  loss  that  he  bargains  it  shall  meet,  and  in  consideration 
for  which  he  parts  with  his  money  while  he  is  alive  and  able  to  make 
earnings,  that  he  may,  to  the  extent  stipulated,  protect  his  family 
or  his  creditors  against  the  contingency  of  his  death,  which  must 
occur.  To  enforce  the  exercise  of  this  righteous  care  on  the  part  of 
the  very  strong  in  contracting  with  the  weaker  and  less  learned,  and 
in  conducting  humanely  this  peculiar  business  that  reaches  so  often 
across  the  graves  of  the  insured  to  the  homes  of  afflicted  dependents, 
80  that  the  insurers  will  not  receive  premiums  from  honest  parties 
whom  the  contracts  as  written  do  not  insure,  would  seem  to  be  with- 
in the  legislative  power.  The  classification  here  involved  is,  there- 
fore, not  arbitrary,  but  has  reasonable  relation  to  the  peculiar  fea- 
tures of  the  business  to  which  it  applies.  It  does  not  discriminate 
against  some  and  favor  others,  but,  though  limited  in  its  application, 
does,  within  the  sphere  of  its  operation,  affect  alike  all  persons 
Bunilarly  situated.  It  seeks  to  subserve  the  general  interest  of  the 
public.  "  It  must  be  sustained.    Whatever  may  be  the  sound  con- 
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elusion  as  to  the  unqualified  validity  of  this  T^xas  statute,  we  hold 
that  the  fourth  assignment  of  error  in  this  ease  is  not  well  taken,  on 
the  ground  that  the  state  has  the  right  to  preseribe  the  terms  upon 
whieh  foreign  eorporations  may  do  business  therein.  '^Insurance 
eompanies  established  by  charter  from  one  state  have  no  natural 
right  to  earry  on  business  in  any  other  state,  and  permission  to  do  so 
is  a  privilege  for  whieh  the  payment  of  a  substantial  sum  as  lieensee 
may  be  required."  Tied.  Police  Power,  p.  281.  As  articles  3071  and 
3072,  c.  3,  tit.  58,  Rev.  St.  Tex.,  were  in  force  at  the  time  the  Yoakum 
policy  was  written,  those  provisions  were  assented  to  by  the  contract- 
ing parties,  and  were  written  into  the  contract. 
The  judgment  of  the  circuit  court  is  affirmed. 


(08  Fed.  271.) 

SCHOFIELD  V.  GOODRICH  BROS.  BANKING  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  23,  1899.) 

No.  1.235. 

1.  Banks  and  Banking— Power  to  Purchase  Stock  in  Other  Bank— Liabil- 
ity FOR  Assessment. 

The  purchase  by  a  corporation,  only  empowered  by  Its  charter  to  trans- 
act a  banking  business,  of  the  stock  of  another  corporation,  as  an  Invest- 
ment, and  not  as  security  or  In  payment  of  a  debt,  is  ultra  vires  and  void, 
and  cannot  be  validated  by  estoppel.  Hence  such  a  corporation  cannot 
be  held  liable  for  an  assessment  as  a  stockholder  of  a  national  bank,  where 
It  purchased  the  stock  as  an  Investment,  although  it  retained  such  stock 
until  the  national  bank  became  insolvent,  and  received  dividends  thereon. 

3.  Federal  Courts  —  Following  State  Decisions— Construction  op  State 
Statutes. 

The  decisions  of  the  supreme  court  of  a  state,  defining  and  limiting  the 
powers  of  corporations  created  under  the  statutes  of  the  state,  are  con- 
structions of  such  statutes  which  will  be  followed  by  the  federal  courts,  i 

8.  Banks— Statutory  Powers- Nebraska  Statutes. 

Consol.  St.  Neb.  1891,  p.  132,  f  294,  enacted  in  1889,  requiring  state 
banks  to  make  reports  to  the  state  auditor  containing  specified  information, 
did  not  add  to  the  powers  of  such  banks;  and  the  requirement  therein 
that  such  banks  should  report,  among  other  things,  **the  par  value  and  ac- 
tual market  value  of  all  stock  or  bond  Investments,"  did  not  empower 
them  to  purchase  the  stock  of  other  corporations  as  an  investment,  where, 
under  the  prior  statutes,  as  construed  by  the  supreme  court  of  the  state, 
they  were  without  such  power. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

W.  A.  Moore  (Earl  M.  Cranston  and  Robert  J.  Pitkin,  on  the  brief), 
for  plaintiff  in  error. 

J.  W.  Deweese  (John  Heasty,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Qrcuit  Judges. 

1  State  laws  as  rules  of  decision  In  federal  courts,  see  notes  to  Griffin  v. 
Wheel  Co.,  9  C.  C.  A.  548,  Wilson  v.  Terrln,  11  C.  O.  A.  71,  and  HiU  v.  Hlte, 
29  C.  C.  A.  553. 
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SANBORN,  Circuit  Judge.  This  is  an  action  by  the  receiver  of  a 
national  bank  to  enforce  a  stockholder's  liability,  under  section  5151 
of  the  Revised  Statutes.  The  defense  is  that  the  purchase  of  the 
stock  was  ultra  vires  of  the  state  bank,  the  alleged  stockholder.  The 
material  facts  are  these:  The  Union  National  Bank  of  Denver  is  a 
corporation  organized  under  the  national  banking  laws,  and  the 
plaintiff  in  error,  John  W.  Schofleld,  is  its  receiver.  The  defendant 
in  error,  the  Goodrich  Bros.  Banking  Company,  is  a  banking  corpora- 
tion which  was  organized  under  the  laws  of  the  state  of  Nebraska  in 
1886.  The  statutes  under  which  it  was  organized  were  general  in 
their  terms.  They  allowed  any  number  of  persons  to  become  incor- 
porated for  the  transaction  of  any  lawful  business  by  the  adoption 
and  filing  of  articles  of  incorporation,  and  the  publication  of  a  notice, 
among  other  things,  of  the  general  nature  of  the  business  of  the  cor- 
poration. Comp.  St.  Neb.  1899,  §§  1826,  1829,  1833,  1834.  The  su- 
preme court  of  Nebraska,  in  construing  these  laws,  has  held,  in  ac- 
cord with  the  general  current  of  authority,  that  the  enumeration  of 
its  powers  by  a  corporation  in  its  articles  of  incorporation,  under 
these  statutes,  is  the  exclusion  of  all  other  powers.  State  v.  B^ilroad 
Co.,  24  Neb.  162,  38  N.  W.  43.  The  only  powers  secured  to  the  de- 
fendant in  error  were  those  obtained  by  the  use  in  its  articles  of  these 
words:  **The  general  nature  of  the  business  to  be  transacted  by  the 
corporation  is  banking  in  all  its  various  forms  and  branches."  In 
1889  the  legislature  of  the  state  of  Nebraska  enacted  a  statute  for 
the  purpose  of  obtaining  information  relative  to  the  financial  stand- 
ing of  banks  in  that  state,  which  required  them  to  report  to  the  state 
auditor,  among  other  things,  "the  amount  loaned  upon  bond  and 
mortgage,  the  par  value  and  actual  market  value  of  all  stock  or  bond 
investments,  designating  each  particular  kind  and  the  amount  in- 
vested in  each."  Consol.  St.  Neb.  1891,  p.  132,  §  294.  Between  1889 
and  1895  the  defendant  in  error  obtained,  partly  by  subscription  and 
partly  by  purchase,  the  20  shares  of  the  stock  of  the  Union  National 
Bank  upon  which  this  action  is  based,  and  received  six  dividends, 
which  amounted  in  the  aggregate  to  f  585.  None  of  this  stock  was 
taken  by  the  state  bank  as  security  for  or  in  payment  of  any  loan 
made  by  it  or  indebtedness  to  it,  but  it  was  all  subscribed  for  or 
bon^t  by  the  defendant  in  error  as  an  investment.  Upon  this  state 
of  facts,  the  court  below  rendered  judgment  for  the  defendant  in 
error,  and  counsel  for  the  receiver  insists  that  this  was  error,  because 
the  purchase  of  the  stock  by  the  state  bank  was  not  beyond  its  pow- 
ers, and  because,  if  it  was,  that  bank  was  estopped  from  "defending  on 
that  ground  by  the  fact  that  it  permitted  itself  to  appear  as  a  stock- 
holder on  the  books  of  the  National  Bank,  and  received  dividends  on 
its  stock  for  years,  while  that  bank  was  incurring  its  liabilities  to  the 
creditors  whom  the  receiver  now  represents. 

Both  the  questions  which  the  plaintiff  in  error  presents  have  been 
decided  by  the  supreme  court  of  the  United  States,  and  by  the  su- 
preme court  of  the  state  of  Nebraska,  and  those  ^decisions  are  con- 
trolling aathority  upon  these  questions  in  this  court.  It  would  there- 
fore be  futile  for  us  to  consider  or  discuss  them.  Each  of  these 
coarts  has  held  that  the  purchase  of  the  stock  of  another  corporation 
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as  an  InTestment,  and  not  as  security  or  in  payment  of  a  debt,.by  a 
corporation  simply  empowered  to  transact  a  banking  business,  is  be- 
yond its  powers,  and  void,  and  that,  since  such  a  purchase  is  ultra 
vires  and  void,  it  cannot  be  made  or  validated  by  estoppel.  Bank  v. 
Kennedv,  167  U.  S.  362,  366,  371,  17  Sup.  a.  831;  Bank  v.  Hart,  37 
Neb.  197,  201,  206,  55  N.  W.  631. 

The  decision  of  the  supreme  court  of  Nebraska  is  a  construction  (rf 
the  statutes  of  that  state  under  which  the  defendant  in  error  is  organ- 
ized, and  it  is  an  elementary  principle  that  the  federal  courts  will 
construe  and  apply  such  statutes  as  they  are  interpreted  by  the  high- 
est judicial  tribunal  of  the  state  which  enacts  them,  when  no  question 
of  general  or  commercial  law  and  no  right  under  the  national  consti- 
tution or  laws  is  involved.  There  is  no  class  of  cases  where  they  fol- 
low, and  for  obvious  reasons  ought  to  follow,  the  decisions  of  the  state 
courts  more  implicitly  than  that  in  which  these  courts  define  and  limit 
the  powers  of  corporations  created  under  the  statutes  of  their  re8|)ec- 
tive  states.  What  a  medley  of  contradiction,  confusion,  and  conflict 
would  result  if  such  corporations  could  exercise  powers  under  the  de- 
cisions of  the  national  courts  which  are  denied  to  them  by  the  courts 
of  their  respective  states.  The  decision  in  Bank  v.  Hart  is  therefore 
binding  authority  in  this  court  in  the  case  in  hand.  Madden  v,  Lan- 
caster Co.,  65  Fed.  188,  192,  12  C.  C.  A.  566,  570,  27  U.  S.  App.  528, 
536;  Sioux  Citv  Terminal  Railroad  &  Warehouse  Co.  v.  Trust  Co.  of 
North  America,  27  C.  C.  A.  73,  77,  82  Fed.  124,  128,  49  U.  S.  App. 
523,  534;  Id.,  19  Sup.  Ct.  341,  344. 

The  contention  that  this  decision  is  inapplicable  because  the  pur- 
chase of  the  stock  under  consideration  in  that  case  was  made  before 
the  act  of  1889  was  passed,  while  the  subscription  and  purchase  here 
in  question  were  negotiated  after  the  passage  of  that  act,  cannot  be 
successfully  maintained.  The  defendant  in  error  was  incorporated 
in  1886,  before  that  law  was  enacted,  and  its  rights  and  powers  were 
granted  and  limited  by  the  statutes  of  Nebraska  and  the  law  of  the 
land  at  that  time.  Under  the  decision  to  which  we  have  adverted, 
these  powers  did  not  include  the  right  or  authority  to  purchase  as 
an  investment,  either  directly  or  by  estoppel,  the  stock  of  another  cor- 
poration. The  act  of  1889  did  not  grant  that  power  to  this  corpora 
tion.  It  was  neither  the  purpose  nor  the  effect  of  that  law  to  add  tc 
or  enlarge  the  powers  of  banking  corporations,  but  it  was  enacted  foi 
the  sole  purpose  of  regulating,  controlling,  and  restricting  the  exer 
cise  of  the  powers  already  given.  The  provisions  which  it  contains 
to  the  effect  that  these  corporations  must  report  to  the  state  anditoi 
the  value  of  all  their  stock  and  bond  investments,  gave  them  no  powei 
to  make  such  investments  which  the  general  statutes  and  the  conmior 
law  had  not  already  granted  to  them,  but  its  effect  was  clearly  limit 
ed  to  the  general  purpose  of  the  act,  and  that  was  to  simply  call  f oi 
information  relative  to  the  financial  standing  of  the  banks  of  the 
state  under  the  powers  theretofore  granted  to  them.  The  construe 
tion  given  by  the  supreme  court  of  Nebraska  to  the  charters  of  banks 
organized  under  the  statutes  of  that  state  prior  to  1889  is  therefon 
conclusive  in  this  case,  and  it  is  in  accord  with  the  interpretatioi 
given  by  the  supreme  court  to  the  franchises  conferred  upon  nationa 


Digitized  by 


Google 


GREAT    WESTERN   COAL   CO.  V.   CHICAGO   G.  W.  RY.  CO.  79 

■^jcjiis  in  similar  terms  by  the  acts  of  congress.  The  judgment  be- 
low is  sustained  by  the  opinions  of  the  supreme  court  of  the  United 
States  and  of  the  supreme  court  of  the  state  of  !Nebraska^  and  it  is 
accordingly  affirmed. 

(98  Fed.  274.) 

GREAT  WESTERN  COAL  CO.  v.  CHICAGO  G.  W.  RY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  30,  1899.) 

No.  1,208. 

L  Pleading— Joinder  op  CJounts  in  Petition. 

A  count  in  a  petition,  setting  out  a  contract  between  plaintiff  and  de- 
fendant and  alleging  Its  breach  by  defendant,  and  the  damages  sustained 
by  plaintiff  thereby,  for  which  judgment  is  asked,  and  a  count  aUeging 
the  same  facts,  and.  In  addition,  that  a  subsequent  contract  was  made  be- 
tween the  parties,  by  which  defendant  agreed  to  pay  plaintiff  a  certain 
sum  in  compromise  and  settlement  of  such  claim  for  damages,  that  defend- 
ant had  failed  to  comply  with  such  agreement,  and  asking  judgment  for 
the  amount  so  agreed  to  be  paid,  are  not  inconsistent  under  the  Code  of 
Procedure  of  Missouri,  since  the  facts  alleged  in  the  two  counts  are  con- 
sistent, and  they  may  both  properly  stand  under  such  Code;  tl^e  only  ef- 
fect of  the  additional  matter  alleged  in  the  second  coimt  being,  if  proved, 
to  liquidate  the  amount  of  damages  recoverable  for  the  breach  of  the 
original  contract. 

1  Appeal — Prejudicial  Error— Compelling  Election  between  Counts  of 
Petition. 

Under  the  Missouri  Code  a  plaintiff  is  permitted  to  state  the  same  cause 
of  action  in  separate  counts  in  different  forms  to  meet  the  proof,  and, 
where  the  counts  of  a  petition  meet  the  requirements  of  such  provision. 
It  is  prejudicial  error  to  compel  an  election  between  them  before  trial. 

S.  Pleading— Waiver  of  Error. 

Where  a  plaintiff  is  erroneously  required  to  elect,  before  trial,  between 
t^'o  counts  of  his  petition,  which  state  the  same  cause  of  action  In  dif- 
ferent forms,  and  under  which  there  could  be  but  a  single  recovery,  and 
he  saves  an  exception  to  such  ruling,  he  does  not  waive  the  exception  by 
going  to  trial  on  the  remaining  count. 

4.  Appeal — Judgment  on  Reversal. 

A  plaintiff  was  erroneously  required  to  elect,  before  trial,  between  two 
counts  of  his  petition,  which  stated  the  same  cause  of  action  in  different 
forms  to  meet  the  proof,  and  on  his  election  a  judgment  of  dismissal  was 
entered  as  to  the  abandoned  count.  A  trial  on  the  remaining  count  re- 
sulted in  a  judgment  for  defendant.  Held,  It  appearing  that  there  was  no 
error  in  the  trial,  that  the  judgment  on  the  count  so  tried  would  be  af- 
firmed, but  that  plaintiff  was  entitled  to  a  reversal,  and  a  trial  on  the 
count  dismissed. 
Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

Stephen  8.  Brown  (B.  A.  Brown  and  J.  E.  Doknan,  on  the  brief), 
for  plaintiff  in  error. 

Frank  Hagerman  (Daniel  W.  Lawler,  L.  C.  Krauthoff,  and  James 
C.  Davis,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBOBN,  and  THAYEB,  Circuit  Judges. 

THAYER,  Circuit  Judge.  The  general  question  which  arises  upon 
this  record  is  whether  the  trial  court  committed  an  error  in  corn- 
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pelling  the  Great  Western  Coal  Companj,  the  plaintiff  below  and 
the  plaintiff  in  error  here,  to  elect,  in  advance  of  the  trial,  npon 
which  one  of  two  causes  of  action  stated  in  its  petition  it  would 
proceed  to  trial.  The  motion  to  compel  an  election^  which  was 
made  in  behalf  of  the  Chicago  Great  Western  Railway  Company, 
the  defendant  below  and  the  defendant  in  error  here,  was  sustained, 
notwithstanding  an  objection  which  was  duly  interposed  by  the  plain- 
tiff company.  Having  been  compelled  by  a  peremptory  order  of  the 
trial  court  to  choose  as  between  the  two  counts  contained  in  its 
petition,  it  elected  to  stand  on  the  second  count,  whereupon  the 
court  ordered  and  adjudged  that  the  first  count  be  dismissed  at  the 
costs  of  the  plaintiff.  A  trial  was  afterwards  had  on  the  second 
count,  which  resulted  in  a  verdict  and  judgment  in  favor  of  the  de- 
fendant company. 

The  first  count  of  the  petition  was  an  ordinary  declaration  upon 
a  contract,  for  a  breach  thereof;  and  the  second  count  was  likewise 
a  declaration  upon  a  contract,  and  claimed  damages  for  a  breach 
of  the  same.  It  will  suffice  to  say,  generally,  concerning  the  two 
counts  of  the  petition,  without  reciting  either  of  them  at  length, 
that  in  the  first  count  the  plaintiff  company  alleged,  in  substance, 
that  it  had  theretofore  made  a  contract  with  the  defendant  company 
to  supply  to  the  latter  a  large  quantity  of  coal  at  certain  of  its  coaling 
stations  along  the  line  of  its  road  at  an  agreed  price  of  f  1.45  per 
ton;  that  it  had  proceeded  with  the  execution  of  said  contract  up 
to  a  certain  point,  and  had  delivered  a  certain  quantity  of  coal, 
when  one  of  its  coal  veins  gave  out,  or  proved  defective;  that  it 
thereupon  entered  into  an  agreement  with  another  coal  company, 
to  wit,  the  Maple  Grove  Coal  &  Mining  Company,  to  obtain  from 
the  latter  at  its  mines  the  amount  of  coal  which  was  necessary  to 
enable  it  to  complete  its  contract  with  the  defendant  company,  and 
that  it  advised  the  defendant  company  of  such  fact,  and  of  the  terms 
of  the  arrangement;  that  the  defendant,  when  so  advised  of  the 
arrangement  between  the  plaintiff  and  said  Maple  Grove  Coal  & 
Mining  Company,  assented  to  the  arrangement  which  had  been  so 
made,  and  agreed  to  take  the  remainder  of  the  coal  which  was  due 
under  its  contract  with  the  plaintiff  from  the  mines  of  said  other 
coal  company,  pursuant  to  the  terms  of  the  agreement  between  the 
plaintiff  and  said  other  company;  but  that  the  defendant  company 
subsequently  refused  to  take  any  coal  from  the  mines  of  said  Maple 
Grove  Coal  &  Mining  Company  in  fulfillment  of  the  contract  with 
the  plaintiff,  as  it  had  agreed  to  do,  although  the  plaintiff  was  at 
all  times  ready  and  willing  to  supply  coal  in  the  quantities  needed, 
and  strictly  in  accordance  with  the  modified  agreement.  For  the 
breach  of  the  aforesaid  agreement  damages  were  demanded  by  the 
plaintiff  in  the  sum  of  f  65,000. 

The  second  count  of  the  plaintiff's  petition  was  the  same  as  the 
first  up  to  the  ad  damnum  clause  and  prayer  for  judgment.  It  was 
then  averred,  in  substance,  that,  inasmuch  as  the  plaintiff  claimed 
damages  from  the  defendant  in  the  sum  of  f 50,000  because  of  the 
breach  of  the  contract  described  in  the  preceding  paragraphs  of  the 
count,  the  two  parties — that  is  to  say,  the  plaintiff  and  defendant — 
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had  thereupon  entered  into  another  agreement  for  the  purpose  of 
compromising  and  settling  the  differences  that  had  arisen  under  the 
first  contract,  by  which  compromise  agreement  it  was  made  obliga- 
tory upon  the  defendant  to  pay  to  the  plaintiff  the  sum  of  f 24,000 
in  installments  as  soon  as  the  {daintiff  had  made  a  settlement  with 
said  Maple  Grove  Coal  &  Mining  Company  which  would  be  effective 
to  release  the  defendant  company  from  all  obligation  on  its  part 
to  take  more  coal  from  said  Maple  Grove  Coal  &  Mining  Company. 
The  plaintiff  next  averred  that  with  great  difficulty  and  expense  it 
had  caused  such  a  settlement  to  be  made  with  the  Maple  Grove  Coal 
ft  Mining  Company,  but  that  the  defendant,  in  violation  of  the  sec- 
ond or  compromise  agreement,  had  wholly  failed  to  keep  and  per- 
form the  same,  to  the  damage  of  the  plaintiff  company  in  the  sum 
of  124,000,  for  which  latter  amount  it  demanded  a  judgment. 

In  support  of  the  judgment  below  it  is  argued  that  the  two  counts 
of  the  petition  are  inconsistent,  and  that  for  that  reason  the  mo- 
tion to  require  an  election  was  properly  sustained.  We  think,  how- 
ever, that  this  view  of  the  case  is  erroneous,  since  the  facts  alleged 
in  the  first  count  are  obviously  consistent  with  those  alleged  in  the 
second,  in  that  proof  of  the  facts  averred  in  either  count  would  in 
no  wise  disprove  the  facts  stated  in  the  other.  The  first  contract 
may  have  been  made  and  broken  to  the  plaintiff's  damage  in  the 
sum  of  (65,000,  and  thereupon  the  parties  may  have  entered  into 
the  second  or  compromise  agreement,  which  was  likewise  broken 
to  the  damage  of  the  plaintiff  in  the  sum  of  (24,000.  Clearly,  there- 
fore, there  is  no  inconsistency  in  matters  of  fact,  and  it  is  such  an 
inconsistency — ^that  is  to  say,  where  the  proof  of  one  state  of  facts 
alleged  disproves  the'  other — which  vitiates  a  pleading  under  the 
Code  of  Procedure  of  the  state  of  Missouri,  from  whence  this  case 
comes.  Nelson  v.  Brodhack,  44  Mo.  596;  Roberts  v.  Railway  Co.,  43 
Mo.  App.  287,  289.  It  is  true,  no  doubt,  and  that  point  may  be  con- 
ceded, that  the  plaintiff  below  was  not  entitled  to  a  judgment  under 
both  counts  of  his  petition.  If  he  succeeded  in  recovering  a  verdict 
on  the  first  count,  there  was  no  basis  for  a  recovery  on  the  second; 
and  if  he  was  successful  in  establishing  the  compromise  agreement 
alleged  in  the  second  count,  then  it  followed  that,  as  the  parties  had 
liquidated  the  damages  occasioned  by  the  breach  of  the  first  contract 
by  mutual  agreement,  the  recovery  by  the  {daintiff  of  such  liquidated 
damages  would  necessarily  prevent  a  recovery  on  the  first  count. 
Do  these  considerations  lead  to  the  conclusion  that  the  trial  court 
could  properly  compel  an  election  before  any  testimony  was  intro- 
duced? We  think  not.  Under  the  Missouri  Code  of  Procedure  it  is 
the  established  doctrine  that  the  provision  of  the  Code  of  that  state 
which  requires  the  plaintiff  to  set  forth  in  bis  petition  "a  plain  and 
concise  statement  of  the  facts  constituting  a  cause  of  action,  with- 
out unnecessary  repetition"  does  not  prevent  a  party  plaintiff  from 
stating  the  facts  which  entitle  him  to  a  single  recovery  in  different 
counts,  and  so  varying  the  form  of  the  statement  as  to  meet  any 
possible  state  of  proof.  Brinkman  v.  Hunter,  73  Mo.  172,  178,  179; 
Lancaster  v.  Insurance  Co.,  92  Mo.  460,  467,  5  S.  W.  23.  No  more 
perspicuous  iUustration  of  the  rule  last  stated  can  be  given  than 
89  C.C.A.— 6 
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is  afforded  by  the  case  first  cited  in  support  thereof.  .Certain  tele- 
graphic correspondence  between  the  parties  to  the  suit  was  declared 
upon  in  one  count  as  an  acceptance  of  a  draft,  and  in  the  second 
count  as  a  promise  to  accept.  It  is  clear  that  the  correspondence 
in  question  could  not,  in  point  of  law,  be  both  an  acceptance  and 
an  executory  agreement  to  accept.  It  was  either  the  one  or  the 
other.  Nevertheless  the  court  held  that  the  method  of  {deading  was 
proper  under  the  Missouri  Code,  and  that,  while  there  could  be  only 
one  recovery  or  satisfaction,  the  court  could  not  compel  the  plain- 
tiff to  elect  upon  which  count  of  his  petition  he  would  proceed  to 
trial.  So,  in  the  case  in  hand,  the  court  had  no  right  to  compel  the 
plaintiff  to  abandon  one  of  its  counts,  and  by  so  doing  part  with  a 
possible  right  of  recovery  before  any  evidence  had  been  adduced. 
If  an  election  can  be  compelled  in  such  cases  as  the  one  in  hand,  it 
certainly  ought  not  to  be  enforced  until  all  the  evidence  has  been 
adduced;  and  even  then  we  see  no  necessity  for  forcing  an  elec- 
tion, since  it  is  always  possible  to  submit  both  counts  to  the  jury 
under  proper  instructions,  advising  them  therein  in  an  appropriate 
way  that  the  plaintiff  is  entitled  to  but  one  satisfaction,  and  that  a 
finding  for  the  plaintiff  on  one  count  will  necessarily  compel  them 
to  find  in  favor  of  the  defendant  on  the  other.  In  the  case  at  bar, 
and  in  all  others  of  a  similar  character,  where,  by  reason  of  the 
comjdexity  of  the  transaction,  it  is  permissible,  as  in  the  state  of 
Missouri,  to  state  a  single  cause  of  action  m  different  ways  to  meet 
the  proof,  the  practice  last  suggested  is,  in  our  judgment,  the  proper 
procedure. 

It  was  suggested  in  the  course  of  the  oral  argument,  as  we  under- 
stood, that,  although  the  plaintiff  company  liad  been  compelled  to 
abandon  the  first  count  of  its  petition,  and  submit  to  a  judgment  dis- 
missing that  count,  yet  the  cause  of  action  stated  in  that  count  was 
not  barred  by  the  adverse  judgment  subsequently  rendered  on  the 
second  count,  and  that  the  plaintiff  was  still  at  liberty  to  sue  on 
the  count  which  he  had  been  forced  to  dismiss.    If  this  proposition 
was  tenable,  it  would  serve  to  further  convince  us  of  the  error  that 
was  conmaitted  in  compelling  an  election,  since  the  Missouri  Code 
of  Procedure  (Kev.  St.  Mo.  1889,  §  2040)  permits  a  joinder  of  two 
or  more  causes  of  action  in  the  same  petition  or  com[daint  which 
arise  out  of  "contract  express  or  implied"  where  they  affect  "all 
parties  to  the  action,"  and  do  not  "require  separate  places  of  trial." 
The  two  counts  of  the  petition  were  founded  on  contracts  existing 
between  the  plaintiff  and  the  defendant,  and  did  not  require  separate 
places  of  trial ;  hence  they  were  properly  joined  in  one  petition,  and 
from  the  standpoint  last  mentioned  it  was  wrong  to  force  an  elec- 
tion, and  compel  two  trials  where  one  would  have  sufficed.    The 
suggestion,  however,  that  the  plaintiff  may  still  sue  on  the  abandoned 
count  does  not  seem  to  be  tenable,  since  in  such  cases  as  the  one  in 
hand,  where  a  plaintiff  having  the  right  to  a  single  recovery  states 
his  case  in  two  ways  to  meet  the  proof,  a  verdict  and  judgment 
rendered  on  either  count  is  a  bar  to  a  suit  on  the  other.    This  is 
the  Missouri  rule,  which  has  been  enforced  by  several  local  decisions. 
Owens  V.  Bailroad  Co.,  58  Mo,  386,  394;  Lancaster  v»  Insurance  CJo., 
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92  Mo.  460,  468,  5  S.  W.  23;  Brownell  v.  RaUroad  Co.,  47  Mo.  239. 
The  result  is,  therefore,  that  the  verdict  on  the  second  count,  which 
was  rendered  in  favor  of  the  defendant  below,  would  probably  pre- 
vent th^  plaintiff  from  bringing  another  action;  but,  if  such  is  not 
the  result  of  that  verdict,  the  judgment  which  was  entered,  dismiss- 
ing the  first  count  with  costs,  is  apparently  final  as  to  that  count  if 
it  is  allowred  to  stand.  The  action  of  the  trial  court,  therefore,  in 
compelling  the  plaintiff  to  elect  as  between  the  two  statements  of 
its  cause  of  action  which  it  thought  proper  to  make,  has  deprived  it 
of  the  right  to  a  hearing  on  the  first  count,  to  which,  as  we  think, 
it  was  clearly  entitled. 

It  is  further  claimed  in  behalf  of  the  defendant  company  that  by 
electing  to  stand  on  the  second  count  after  it  was  ordered  to  do  so, 
and  by  proceeding  to  a  trial  on  that  count,  the  plaintiff  company 
thereby  waived  the  exception  which  it  took  to  the  action  of  the  trial 
court  in  compelling  an  election,  and  cannot  be  heard  to  insist  on 
that  error  in  this  court.  Several  decisions  by  the  supreme  court  of 
the  state  of  Missouri  are  cited  in  support  of  this  contention,  in 
which  it  has  been  held  substantially  that,  if  a  defendant  goes  to 
trial  on  an  amended  petition  after  his  objection  to  the  amendment 
thereof  has  been  overruled,  he  cannot  assign  error  on  appeal  be- 
cause of  the  amendment;  also  that  a  defendant  cannot  assign  er- 
ror because  his  answer  is  stricken  out  if  he  subsequently  files  an 
amended  answer  in  place  of  that  which  was  adjudged  insuffi- 
cient, and  goes  to  trial  thereunder.  Fuggle  v.  Hobbs,  42  Mo.  537; 
Sauter  v.  Leveridge,  103  Mo.  615,  15  S.  W.  981;  Holt  Co.  v.  Cannon, 
114  Mo.  514,  519,  21  S.  W.  851.  We  think,  however,  that  the  princi- 
ple on  which  these  decisions  appear  to  rest  is  not  applicable  to  the 
case  at  bar,  but  that  the  rule  announced  in  Harkness  v.  Hyde,  98 
U.  8.  476,  25  L.  Ed.  237,  is  more  in  point,  namely,  that  a  person  does 
not  waive  a  valid  objection  to  the  mode  of  service  if,  after  appear- 
ing specially,  and  moving  to  set  the  wrongful  service  aside,  he  an- 
swers to  the  merits,  and  goes  to  trial,  first  having  reserved  an  ex- 
ception to  the  action  of  the  court  in  refusing  to  quash  the  service. 
The  principle  which  imderlies  that  decision  seems  to  be  strictly  ap- 
plicable to  the  case  in  hand.  When  the  plaintiff  was  compelled  to 
elect  as  between  the  two  counts  in  its  petition,  it  may  have  made  elab- 
orate preparations  for  a  trial  on  the  second  count,  the  benefit  of 
which  it  did  not  care  to  lose,  as  it  would  have  done  if  it  had  refused 
to  elect,  and  had  suffered  an  adverse  judgment  to  be  entered 
against  it  on  both  counts.  It  was  entitled,  as  we  think,  to  a  trial 
on  one  count  of  the  petition  if  it  could  not  obtain  a  trial  on  both, 
and  by  going  to  trial  on  the  second  count — which  was  all  that  it 
could  obtain — it  should  not  be  held  to  have  thereby  lost  its  right  to 
a  trial  on  the  other  count,  which  it  was  forced  to  abandon.  If  it 
had  recovered  a  verdict  and  judgment  under  the  count  on  which  it 
saw  fit  to  stand,  that  would  probably  have  ended  the  case,  as  it  was 
only  entitled  to  one  satisfaction;  and  in  that  event  the  enforced 
election  would  have  been  regarded  on  appeal  as  error  without  prej- 
udice. But,  as  the  jrfaintiff  failed  to  recover  on  the  second  count, 
we  are  of  the  opinion  that  it  is  now  entitled  to  a  trial  on  the  first 
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count,  and  that  the  defendant  company,  which  induced  the  error 
by  its  motion  to  compel  the  election,  is  not  in  a  position  to  complain 
of  that  result.  The  two  counts,  not  having  been  tried  together, 
must  now  be  tried  separately,  to  afford  the  plaintiff  that  6pportu- 
nity  for  relief  which  the  law  requires. 

The  trial  on  the  second  count  of  the  petition  seems  to  have  been 
conducted  fairly,  and  no  errors  are  assigned  with  respect  thereto 
which  would  warrant  a  reversal  of  the  judgment  upon  that  count. 
The  record  shows  that  two  judgments  were  in  fact  rendered, — one 
upon  the  first  count,  which  was  erroneous,  because  the  plaintiff  was 
wrongfully  compelled  to  abandon  that  count;  and  one  upon  the 
second  count,  which  is  not  affected  by  error.  Under  these  circum- 
stances we  think  that  the  judgment  on  the  second  count  should  be 
affirmed,  and  that  the  judgment  dismissing  the  first  count  should 
be  reversed,  and  the  cause  remanded  for  a  new  trial  on  the  first 
count.    It  is  so  ordered. 

SANBORN,  Circuit  Judge  (dissenting).  If  the  counts  in  a  peti- 
tion state  facts  which  constitute  different  and  inconsistent  causes 
of  action,  the  plaintiff  should  be  compelled  to  elect  upon  which  he 
will  proceed  to  trial;  but  if  they  merely  state  in  different  ways  the 
same  facts  which  constitute  the  same  cause  of  action,  no  election 
should  be  required.  It  is  an  inconsistency  in  the  facts  stated 
which  constitute  the  causes  of  action,  and  not  in  the  ways  of  stat- 
ing the  same  facts,  which  warrants  the  election.  The  authorities 
cited  in  the  opinion  of  the  majority  sustain  this  rule.  They  were 
all  cases  where  the  facts  constituted  but  one  cause  of  action,  and 
the  counts  were  merely  different  ways  of  stating  these  facts.  Thus 
the  two  counts  in  the  petition  in  the  case  upon  which  the  opinion 
of  the  majority  seems  to  rest — the  case  of  Brinkman  v.  Hunter,  73 
Mo.  172, 176 — were  different  ways  of  stating  the  legal  liability  upon 
a  single  telegram  in  these  words:  *We  will  pay  Clark  and  Golds- 
by's  draft,  six  hundred  eight  dollars  ninety-two  cents."  As  the 
court  said  at  page  179: 

"In  the  first  count  the  telegram  of  the  defendants  is  declared  upon  as  an  ac- 
ceptance by  them  for  the  sum  of  $608.92.  In  the  second  count  the  plaintiffs 
fiue  for  a  breach  of  the  promise  to  accept  contained  in  the  telegram." 

Here  was  but  a  single  cause  of  action,  based  on  a  single  fact 
stated  in  different  ways,  so  that  there  was  no  ground  for  an  elec- 
tion. There  was  no  inconsistency  in  the  facts  upon  which  the  two 
counts  rested,  because  they  were  based  upon  the  same  facts.  The 
distinction  between  such  a  case  and  one  in  which  the  facts  stated 
in  the  counts  of  a  petition  are  so  different  and  inconsistent  that, 
if  those  stated  in  one  of  the  counts  exist,  the  cause  of  action  stated 
in  the  other  cannot  be,  is  plainly  pointed  out  in  the  other  decisions 
of  the  courts  of  Missouri  cited  in  the  opinion  of  the  majority.  In 
^Nelson  v.  Brodhack,  44  Mo.  596,  599,  the  supreme  court  of  that 
state  said,  in  speaking  of  inconsistent  defenses: 

"Some  interpretation,  then,  of  the  term  'consistent  defenses'  should  be 
adopted,  if  possible,  that  shali  be  consistent  with  the  statute,  and  secure  the 
rights  ot  defense.    That  right  will  be  secured  if  the  consistency  required  be 
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one  of  fact  merely,  and  if  two  or  more  defenses  are  held  to  be  inconsistent 
only  when  the  proof  of  one  necessarily  disproves  the  other." 

In  Roberts  v.  Railway  Co.,  43  Mo.  App.  287,  289,  Judge  Rombauer, 
in  delivering  the  opinion  of  the  court,  said: 

•The  office  of  pleadings  Is  to  produce  issues  of  fact  or  of  law,  and,  as  the 
proof  in  all  cases  must  correspond  with  the  allegations  made,  if  would  lead  to 
the  most  absurd  results  if  the  piaintifE,  in  support  of  one  count  of  his  peti- 
tion, were  permitted  to  adduce  evidence,  the  tendency  of  which  is  to  directly 
contradict  his  averments  in  another  count  of  the  same  petition.  It  results 
from  the  above,  as  the  correct  rule,  that  where  several  counts  in  the  same- 
petition  are  inconsistent,  so  that  the  proof  of  one  necessarily  disproves  the 
other,  the  court  should,  if  requested  by  the  defendants  so  to  do,  and  may,  of 
its  own  motion,  compel  the  plaintiff  at  any  time  to  elect  on  which  one  of  the 
inconsistent  counts  he  will  proceed  to  trial." 

There  are  three  established  tests  for  the  determination  of  the 
identity  of  causes  of  action.    They  are:    Will  the  same  evidence 
support  both?    Will  the  same  measure  of  damages  govern  both? 
And  will  a  judgment  against  one  bar  the  other?    Whalen  v.  Gor- 
don, 37  C.  C.  A.  70,  95  Fed.  305,  313;  Scovill  v.  Glasner,  79  Mo.  449, 
453;  McDonald  v.  Jackson,  55  Iowa,  37,  7  N.  W.  408.    Let  us  apply 
these  tests  to  the  causes  of  action  pleaded  in  the  petition  in  the 
case  in  hand.    (1)  One  of  these  causes  is  for  the  recovery  of  f 65,000 
for  the  breach  of  a  contract  to  purchase  coal  at  certain  rates.     The 
other  is  for  the  recovery  of  f 24,000,  which  the  defendant  promised 
to  pay  in  compromise  settlement  and  discharge  of  the  claim  for 
the  165,000.     The  only  evidence  necessary  to  prove  the  first  cause  of 
action  is  the  contract  of  purchase,  the  refusal  to  perform  it,  and 
the  profits  lost.    But  this  evidence  will  not  sustain  the  second 
cause.    That  cause  requires  for  its  maintenance  proof  that  the 
claim  for  |65,000  was  compromised  and  settled,  and  that  the  de- 
fendant agreed  to  pay  |24,000  in  consideration  of  that  settlement. 
Moreover,  proof  of  these  additional  facts,  necessary  to  the  main- 
tenance of  the  second  cause  of  action,  establishes  the  fact  that  the 
first  cause  does  not  exist,  and  that  the  liability  on  which  it  rests 
has  been  settled  and  discharged.    The  proof  of  the  second  cause 
necessarily  disproves  the  existence  of  the  first.     (2)  The  measure 
of  damages  in  the  first  cause  is  the  profits  which  the  plaintiff  would 
have  made  from  the  sale  of  coal.    In  the  second  cause  it  is  the 
amount  which  the  defendant  promised  to  pay  in  compromise  of  the 
original  claim.    (3)  A  judgment  that  the  second  cause  of  action 
does  not  exist  is  no  bar  to  the  first  cause.    Witness  the  proposed 
order  in  this  case  affirming  the  judgment  for  the  defendant  on  the 
second  cause  of  action  and  permitting  the  plaintiff  to  proceed  to 
recover  a  judgment  on  the  first  notwithstanding.    Thus  each  of 
the  three  established  tests  shows  that  the  causes  of  action   in 
question  here  differ  in  the  facts  indispensable  to  their  respective 
maintenance;  that  the  variance  does  not  consist  in  different  ways 
of  stating  facts  which  constitute  the  same  cause  of  action,  but  that 
the  facts  essential  to  the  maintenance  of  the  cause  stated  in  the 
eecond  count  of  the  petition  are  fatal  to  the  existence  of  that  set 
forth  in  the  first  count;  that  the  facts  essential  to  the  maintenance 
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of  the  cause  set  forth  in  the  first  count  are  insufficient  to  sustain 
that  pleaded  in  the  second,  and  that  a  judgment  against  the  cause 
stated  in  one  of  the  counts  is  no  bar  to  that  pleaded  in  the  other.  In 
ray  opinion,  the  causes  of  action  pleaded  in  the  two  counts  of  this  pe- 
tition were  inconsistent,  because  the  facts  that  were  indispensable 
to  the  maintenance  of  the  second  were  fatal  to  the  first,  and  because  • 
a  judgment  against  the  second  is  no  bar  to  the  first.  I  agree  with 
the  trial  judge  that  the  plaintiff  was  properly  compelled  to  elect  on 
which  of  these  inconsistent  causes  he  would  proceed  to  trial,  and 
I  think  the  judgments  below  should  be  affirmed.  Babcock  v.  Hawk- 
ins, 23  Vt.  561,  564;  Henderson  v.  Boyd,  85  Tenn.  21,  1  S.  W. 
498;  Perkins  v.  Hershey,  77  Mich.  504,  513,  43  N.  W.  1021;  Soap 
Works  V.  Sayers,  51  Mo.  App.  314r-316.  The  logical  and  necessary 
result  of  these  views  is  that,  inasmuch  as  the  two  causes  of  action 
were  different  and  inconsistent,  and  the  plaintiff  was  compelled  to 
abandon  the  first  without  a  trial  on  its  merits,  he  would  be  entitled 
to  commence  and  to  maintain  another  action  thereon,  notwithstand- 
ing the  judgment  below,  so  that  the  practical  result  in  this  case 
would  differ  from  that  prescribed  only  in  the  award  of  costs  if  the 
judgments  were  affirmed,  as  I  think  they  should  be. 


(98  Fed.  281.) 

UNION  PAC.  RY.  CO.  et  al.  v.  COOK. 

COOK  V.  UNION  PAC.  RY.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     October  23,  1899.) 

Nos.  1,197.  1,198. 

1.  D Epos— Construction  of  Condition. 

Plaintiff  conveyed  to  the  Union  Pacific  Railroad  Company,  then  en- 
gaged in  building  its  road,  a  city  lot,  on  condition  that  the  grantee  should 
construct  and  maintain  its  "road  through  said  tract"  otherwise  the  lot  to 
revert  to  the  grantor.  Held,  that  the  word  **road,"  as  therein  used,  should 
be  construed  to  mean  not  merely  the  tracl^  of  the  ra^road,  but  the  entire 
right  of  way,  200  feet  in  width,  which  the  company  was  authorized  by  its 
charter  to  acquire  and  hold,  and  which  was  necessary  for  the  construction 
and  maintenance  of  its  track;  and  that  the  lot  being  within  the  limits  of 
such  right  of  way,  there  was  no  breach  of  the  condition,  although  no  part 
of  the  track  was  laid  upon  It. 

2.  Same— Forfeiture  for  Condition  Broken— Limitation. 

According  to  the  modern  rule,  the  commencement  of  a  suit  in  ejectment 
by  a  grantor  after  condition  broken  takes  the  place  of  a  formal  entry  and 
demand  of  possession;  and  where  a  grantee,  on  condition  subsequent  has 
clearly  manifested  his  intention  not  to  perform  the  condition,  so  that  his 
holding  thereafter  may  be  deemed  to  be  adverse,  the  statute  of  limita- 
tions will  run  from  that  time  against  a  suit  by  his  grantor. 

8.  Same— Adverse  Possession  of  Grantee. 

The  possession  of  a  grantee  on  a  condition  subsequent  although  such 
condition  is  not  performed  within  the  time  It  should  have  been,  cannot  be 
considered  adverse  to  his  grantor  so  long  as  the  land  remains  vacant, 
and  the  grantee  has  done  nothing  to  indicate  that  he  does  not  intend  to 
some  time  comply  with  the  condition. 
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4  Same— Conditions— Impossibility  of  Performance. 

Where  a  lot  conveyed  on  condition  that  it  should  be  used  by  the  gran- 
tee for  a  specified  purpose,  was  washed  away  or  submerged  by  the  action 
of  a  river,  before  the  lapse  of  a  reasonable  time  within  which  to  comply 
with  the  condition,  so  as  to  render  a  compliance  impossible,  the  title  can- 
not be  recovered  by  the  grantor  on  the  ground  of  a  breach  of  the  condition. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

These  are  two  writs  of  error,  which  were  sued  out  respectively  by  the  Union 
Pacific  Railway  Company  and  the  Omaha  &  Grant  Smelting  Company,  the  de- 
fendants below,  and  by  Ira  Cook,  the  plaintiff  below,  to  reverse  the  same 
judgment.  The  suit  was  in  ejectment  for  the  recovery  of  lot  3  in  block  65,  lot 
1  in  block  97,  and  lot  8  in  block  96,  all  situated  in  the  city  of  Omaha,  Neb. 
The  plaintiff  below  recovered  the  possession  of  lot  8,  but  failed  to  recover  lots 
1  and  3.  Errors  were  accordingly  assigned  by  both  parties,  and  separate 
writs  of  error  were  brought.  The  case  was  tried  below  without  a  Jury,  and 
the  following  facts,  in  substance,  were  found  specially  by  the  trial  judge: 
In  June  and  November,  1865,  Ira  Cook,  the  plahitiff  below,  and  his  wife,  Mary 
Cook,  by  two  deeds,  conveyed  the  three  lots  in  controversy,  for  a  valuable 
consideration,  to  the  Union  Pacific  Railroad  Company,  which  was  then  en- 
gaged in  constructing  its  railroad  from  the  city  of  Omaha  to  Ogden,  in  the 
territory  of  Utah.  The  habendum  clause  in  each  deed  was  as  follows:  "To 
have  and  to  hold  the  same  unto  the  said  Railroad  Company,  their  successors 
and  assigns,  forever:  provided,  in  case  said  Railroad  Company  do  not  con- 
struct their  road  through  said  tract,  or  shall,  after  construction,  permanently 
abandon  the  route  through  said  tract  of  land,  then  the  same  shall  revert  to 
and  become  reinvested  in  the  said  grantor,  heirs  or  assigns."  Afterwards,  but 
at  a  date  not  established,  lot  1  in  block  97  was  washed  away  or  submerged 
by  the  Missouri  river,  on  the  bank  of  which  the  lot  was  located.  A  great  por- 
tion of  lot  8  in  block  96  was  also  washed  away  or  submerged  subsequent  to 
the  execution  of  the  aforesaid  deed,  so  that  only  a  small  part  thereof  now  re- 
mains: but  before  it  was  washed  away  the  railroad  company  had  constructed, 
at  a  date  not  established,  a  switch  track  across  the  lot,  which  was  washed 
away  and  abandoned  before  the  commencement  of  the  present  action,  and  such 
part  of  the  lot  as  was  then  above  water  was  in  the  possession  of  the  Omaha  & 
(;rant  Smelting  Company,  one  of  the  defendants  below,  hereafter  termed  the 
'^Smelting  Company,"  as  lessee  of  the  Railroad  Company  under  a  lease  ex- 
ecuted by  ti^e  latter  on  April  23,  1886,  for  a  term  of  25  years,  to  expire  in  April, 
1911.  By  a  lease  made  by  the  Railroad  Company  on  October  23,  1889,  to  the 
Smelting  Company,  it  reserved  to  itself  the  right  to  lay  a  track  across  lot  8, 
which  was  demised  by  its  previous  lease,  dated  April  23,  1886;  but  it  has  never 
as  yet  availed  itself  of  that  privilege.  So  much  of  lot  8  as  is  now  in  existence 
is  used  by  the  Smelting  Company  for  a  roadway  along  the  east  side  of  its 
works,  but  no  part  thereof  is  covered  by  buildings  or  other  structures.  Ac- 
tual possession  of  that  part  of  lot  8  which  is  not  submerged  was  taken  by  the 
Railroad  Company  in  April,  1886,  when  it  leased  the  same  to  the  Smelting 
Company.  The  greater  part  of  lot  3,  in  block  65,  on  the  other  hand,  is  within 
the  right  of  way  of  the  Railroad  Company,  treating  that  right  of  way  as  200 
feet  in  width;  that  is  to  say,  the  greater  part  of  lot  3  is  less  than  100  feet 
distant  from  the  center  of  the  main  track  of  the  Railroad  Company  as  orig- 
inally constructed  in  the  year  1865,  and  as  it  is  still  maintained,  but  no  part 
of  said  track  is  lait  on  said  lot.  Certain  switch  tracks,  however,  connecting 
with  the  main  track,  do  cross  lot  3,  and  are  in  use  by  the  Railroad  Company. 
Actual  possession  of  lot  3  was  not  taken  by  the  Railroad  Company,  except  by 
constructing  its  track  as  aforesaid,  until  October  23,  1889,  when  it  leased  that 
tot,  together  with  other  property,  to  the  Smelting  Company,  and  constructed 
a  switch  track  across  the  same.  Ira  Cook  has  been  a  resident  of  Des  Moines, 
Iowa,  since  he  made  the  conveyances  aforesaid,  and  he  had  no  personal  knowl- 
edge of  the  manner  in  which  the  property  conveyed  had  been  employed,  or 
the  uses  to  which  it  had  been  put,  until  the  year  1891.    He  brought  the  pres- 
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ent  suit  on  July  13,  1895,  having  served  notice  of  forfeiture  upon  the  Railroad 
Company  and  the  Smelting  Company  on  June  17,  1895. 

W.  R.  Kelly,  E.  P.  Smith,  and  John  N.  Baldwin,  for  the  Union 
Pac.  Ry.  Co. 

James  G.  Berryhill,  George  F.  Henry,  E.  Wakeley,  and  Arthur  C. 
Wakeley,  for  Ira  Cook. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  right  of  Ira  Cook,  the  plaintiff  below,  to  recover  lot  3  in  block 
65  depends  altogether  upon  the  contention  that  by  a  true  construc- 
tion of  the  conveyance  of  that  lot  to  the  Union  Pacific  Railroad 
Company  in  the  month  of  November,  1865,  the  idaintiff  intended  that 
the  land  should  revert  to  him  unless  the  track  of  the  railroad  (mean- 
ing thereby  the  rails  and  ties)  were  actually  laid  on  or  through  the 
lot  in  controversy.  Tlie  claim  is,  in  other  words,  that  the  word 
"road,"  as  used  in  that  clause  of  the  deed  which  is  above  quoted, 
means  simply  the  narrow  strip  of  land  on  which  the  track  is  laid. 
We  think,  however,  that  such  a  construction  of  the  deed  would  be 
unreasonable  in  view  of  the  circumstances  under  which  it  was  exe- 
cuted. When  the  deed  was  made,  the  Railroad  Company  was  en- 
gaged in  building  its  line  from  Omaha  to  Ogden.  It  was  authorized 
by  act  of  congress  (13  Stat.  357,  c.  216,  §  3)  to  acquire  a  right  of 
way  200  feet  in  width  for  the  construction  and  operation  of  its 
road,  and  it  needed  a  strip  of  land  on  each  side  of  its  track  for 
ditches,  and  from  which  to  obtain  material  for  grading,  as  well  as 
on  which  to  lay  its  ties  and  rails.  Besides,  we  cannot  assume  from 
the  findings  made  by  the  trial  court  that  at  that  time  the  laying 
of  the  ties  and  rails  of  the  contemplated  railroad  on  or  through  the 
lot  in  controversy  would  have  been  any  more  beneficial  to  the  plain- 
tiff than  the  extension  of  the  right  of  way  across  the  same,  or  that 
the  plaintiff  had  any  special  motive  in  binding  the  Railroad  Company 
to  construct  its  track  as  distinguished  from  its  right  of  way  through 
the  lot.  The  word  "road,"  when  applied  to  a  railroad,  is  often  used 
in  a  sense  which  comprehends  not  only  the  ground  on  which  the  ties 
and  rails  are  laid,  but  the  strip  of  ground  on  either  side  thereof  ex- 
tending to  the  limits  of  its  authorized  right  of  way,  and  we  have 
no  doubt  that  it  was  used  in  that  sense  in  the  present  instance. 
Inasmuch,  then,  as  the  greater  part  of  lot  3  is  less  than  100  feet 
from  the  center  line  of  the  main  track  of  the  Union  Pacific  Railroad 
Company,  as  originally  constructed,  and  within  the  boundaries  of 
its  authorized  right  of  way,  we  are  of  opinion  that  the  case  dis- 
closes no  breach  of  the  condition  on  which  that  lot  was  conveyed, 
and  that  the  judgment  in  favor  of  the  defendant  below,  as  to  that 
lot,  was  properly  rendered. 

A  more  important  question  is  whether  the  plaintiff  below  was  en- 
titled to  recover  lot  8  in  block  96,  or  such  portion  thereof  as  is  riot 
now  submerged.  The  Nebraska  statute  of  limitations  (Consol.  St. 
Neb.  1891,  §  4542)  provides  that: 
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"An  action  for  the  recovery  of  the  title  or  possession  of  lands,  tenements  or 
hereditaments  can  only  be  brought  within  ten  years  after  the  cause  of  such  ac- 
tion shall  haye  accrued.  This  section  shall  be  construed  to  apply  also  to  mort- 
gages." 

In  behalf  of  the  defendant  companies  it  is  claimed  that  after  the 
lapse  of  a  reasonable  time  within  which  to  comply  with  the  condi- 
tion on  which  lot  8  in  block  96  was  granted  to  the  Union  Pacific 
Bailroad  Company,  the  plaintiff  below  had  a  right  to  enter  for  con- 
dition broken;  that  a  caase  of  action  to  recover  the  title  and  the 
possession  then  arose,  and  was  barred  by  virtue  of  the  aforesaid 
statote,  because  more  than  10  years  had  elapsed  after  the  expiration 
of  a  reasonable  time  to  comply  with  the  condition  before  the  present 
suit  was  instituted.  It  is  true,  no  doubt,  that  the  grantor  of  an 
estate  upon  a  condition  subsequent  is  no  longer  bound  to  make  a 
formal  entry  for  breach  of  the  condition,  but  may  sue  to  recover  the 
possession  if  the  condition  is  not  fulfilled  within  the  time  limited. 
According  to  the  modern  view,  the  commencement  of  a  suit  in  eject- 
ment by  the  grantor  takes  the  place  of  a  formal  entry  and  demand 
of  possession.  Cowell  v.  Springs  Co.,  100  U.  S.  55,  58,  25  L.  Ed.  547; 
Roch  V.  Rock  Island,  97  U.  S.  693,  697,  24  L.  Ed.  1101;  Austin  v. 
Cambridgeport  Parish,  21  Pick.  215,  224;  Cornelius  v.  Ivins,  26  N. 
J.  Law,  376,  386;  Jackson  v.  Crysler,  1  Johns.  Cas.  125;  Tied.  Real 
Prop.  §  277;  Hopk.  Real  Prop.  p.  174.  In  a  proper  case,  therefore, 
we  perceive  no  reason  why  the  Nebraska  statute  of  limitations  may 
not  be  invoked  as  a  defense  to  an  action  brought  by  the  grantor 
of  an  estate  upon  a  condition  subsequent  to  recover  his  title  and 
possession  for  nonfulfillment  of  the  condition.  The  statute  is  one 
of  repose,  and  for  that  reason  it  should  be  construed  liberally  to 
effectuate  its  purpose.  A  proper  case,  however,  for  the  application 
of  the  statute  would  be  one  where  the  grantee  of  land  upon  condi- 
tion has  clearly  manifested  his  intention  not  to  comply  with  the 
condition,  and  has  done  so  for  10  years  after  the  condition  should 
have  been  fulfilled,  so  that  his  possession  during  that  period  may 
be  said  to  have  been  adverse  to  the  right  of  the  grantor  of  the  es- 
tate. If  the  land  to  which  a  condition  subsequent  applies  remains 
vacant  and  unoccupied  after  the  expiration  of  the  period  within 
which  the  condition  on  which  it  was  granted  should  have  been  per- 
formed, we  perceive  no  reason  why  such  holding  by  the  grantee 
should  be  deemed  adverse  to  the  grantor  from  whom  he  acquired 
the  title.  In  such  a  case  the  grantee's  holding  is  not  essentially 
different  from  that  of  a  lessee  who  remains  in  possession  after  the 
expiration  of  his  term  without  the  consent  of  his  lessor.  Such 
possession  by  a  lessee  is  not  adverse;  he  is  fi  tenant  at  suffer- 
ance; and  for  like  reasons  the  grantee  of  an  estate  upon  a  condi- 
tion subsequent  should  not  be  regarded  as  holding  adversely  to  his 
grantor,  even  after  a  reasonable  time  has  elapsed  to  comply  with 
the  condition,  where  the  land  remains  vacant,  and  nothing  has  been 
done  with  it  to  prevent  a  future  com^diance  with  the  condition,  or 
to  indicate  that  the  grantee  does  not  intend  at  some  time  to  comply 
therewith.  The  fact  that  the  grantor  sees  fit  to  allow  his  grantee 
something  more  than  a  reasonable  period  to  satisfy  the  terms  of 
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the  grant  should  not  put  the  statute  of  limitations  in  operation 
against  him  until  the  grantee  devotes  the  land  to  some  use  not 
consistent  with,  or  not  contemplated  by,  the  grant,  which  indicates 
clearly  that  he  does  not  intend  to  comply  with  the  condition  upon 
which  it  is  held.  The  grantee  of  an  estate  upon  condition  holds  gen- 
erally in  subordination  to  the  right  of  the  grantor  to  enter  for  con- 
dition broken.  Tenure  exists  between  them,  and  for  that  reason  a 
mere  constructive  possession  by  the  grantee  such  as  accompanies  the 
legal  title  ought  not  to  be  deemed  a  denial  of  the  grantor's  right  to 
enter.  Some  act  must  be  done  by  the  grantee  which  is  tantamount 
to  a  disavowal  of  his  obligation  to  perform  the  condition.  Such  an 
act  might  consist  in  putting  the  land  to  a  use  other  than  that  which 
was  limited  in  the  grant;  but  suffering  it  to  remain  vacant  and  un- 
used for  a  period  longer  than  is  reasonably  necessary  to  comply  with 
the  condition,  where  the  limitation  is  to  some  specific  use,  cannot 
be  regarded  as  a  denial  of  the  grantor's  right  to  enter  for  condi- 
tion broken,  and  therefore  as  sufiicient  cause  to  start  the  statute 
of  limitations. 

From  the  findings  made  by  the  trial  judge  it  appears  that  the 
Union  Pacific  Railroad  Company  did  not  take  possession  of  lot  8 
in  block  96  (otherwise  than  by  constructing  a  switch  track  across  the 
same,  which  was  speedily  washed  away  and  abandoned)  until  April 
23,  1886, — less  than  10  years  before  this  suit  was  instituted.  At 
the  latter  date  it  leased  so  much  of  lot  8  as  then  remained  above 
water  to  the  Smelting  CJompany,  which  maide  use  of  the  lot  from 
that  time  forward  as  an  ordinary  roadway.  From  the  date  of  the 
grant  of  the  lot  for  specified  uses  on  June  19,  1865,  until  A^H-il  23, 
1886,  the  lot  appears  to  have  been  vacant  and  unoccupied.  The 
railroad  at  most  only  had  a  constructive  possession.  At  all  events, 
no  act  was  done  or  performed  by  the  grantee  which  can  be  said  to 
have  clearly  indicated  that  it  did  not  intend  to  put  the  lot  to  the 
use  for  which  it  had  been  conveyed,  but  did  intend  to  put  it  to  other 
and  inconsistent  uses.  In  view  of  this  finding  it  may  be  conceded 
that  the  statute  of  limitations  began  to  run  as  against  the  grantor 
of  the  lot  on  April  23,  1886,  when  the  lot  in  controversy  was  leased 
to  a  third  party,  and  put  to  uses  which  were  incompatible  with  the 
condition  on  which  it  was  granted;  but  we  are  of  opinion  that  the 
statute  did  not  begin  to  run  prior  to  the  last-mentioned  date,  be- 
cause the  holding  prior  thereto  was  not  adverse,  and  that  the  plain- 
tiff was  not  barred  of  his  right  of  action  or  entry  when  the  present 
suit  was  instituted. 

With  respect  to  lot  1  in  block  97,  the  trial  court  concluded  that, 
because  that  lot  was  washed  away  before  a  reasonable  period  had 
elapsed  within  which  to  comply  with  the  condition,  and  the  grantee 
was  thereby  prevented  by  an  act  of  God  from  complying  with  the 
condition,  no  forfeiture  of  that  lot  took  place.  In  that  view  of 
the  law  we  fully  concur.  It  is  accordingly  ordered  that  the  judg- 
ment below  be  affirmed. 

SAJ^BORN,  Circuit  Judge.  I  concur  in  the  views  expressed  in 
the  foregoing  opinion  relative  to  the  title  to  lots  1  and  3,  and  as  to 
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lot  8  I  concur  in  the  result^  on  the  ground  that  the  construction  of 
the  switch  track  on  that  lot  by  the  Railroad  Company  evidenced  an 
intention  to  comply  with  the  condition  in  the  deed,  and  the  first  evi- 
dence of  an  abandonment  of  that  intention  and  of  the  use  of  the 
lot  for  a  railroad  disclosed  by  the  findings  is  its  lease  to  the  Smelt- 
ing Company  on  April  23,  1886,  within  ten  years  of  the  commence- 
ment of  the  action.  But  I  do  not  assent  to  the  proposition  that  a 
grantor  may  not,  by  laches  and  acquiescence,  waive  his  right  and 
bar  his  action  to  recover  vacant  and  unoccupied  land  for  a  breach 
of  a  condition  subsequent.  If  the  condition  subsequent  is  negative 
in  its  character,  if  it  does  not  require  the  use  or  occupancy  of  the 
land  granted,  then  I  agree  that  acquiescence  in  its  vacancy  may  not 
waive  the  condition.  But  where  the  condition  subsequent  expressly 
requires  the  occupancy  and  use  of  the  premises  by  the  grantee  for 
a  specified  purpose  within  a  reasonable  time,  as  in  the  case  at  bar, 
then  the  mere  vacancy  for  an  unreasonable  length  of  time  is  itself 
a  breach  of  the  condition,  and  gives  rise  to  a  right  of  action  for 
the  recovery  of  the  land;  and,  if  the  grantor  does  not  enforce  the 
right  or  bring  the  action  within  the  time  limited  by  the  statute  of 
limitations  for  the  commencement  of  such  actions,  no  sound  reason 
occurs  to  me  why,  upon  general  principles,  his  laches  and  the  limi- 
tation of  the  statute  are  not  alike  fatal  to  him.  "The  strongest 
equity  may  be  forfeited  by  laches  or  abandoned  by  acquiescence'' 
(Swift  V.  Smith,  79  Fed.  709,  712,  25  C.  C.  A.  154,  158,  49  U.  S.  App. 
181,  186;  Peebles  v.  Reading,  8  Serg.  &  R.  484,  493;  Great  West 
Min.  Co.  v.  Woodmas  of  Alston  Min.  Co.,  14  Colo.  90,  95,  23  Pac.  908; 
SuUivan  v.  Railroad  Co.,  94  U.  S.  806,  811,  24  L.  Ed.  324);  and  it 
seems  to  me  that  a  mere  right  to  enforce  a  forfeiture,  which  is  never 
favored  in  the  law,  may  be  forfeited  or  waived  in  the  same  way 
(1  Warv.  Vend.  p.  450,  §  9;  Ludlow  v.  Railroad  Co.,  12  Barb.  440, 
445;  Jones  v.  McLain  [Tex.  Civ.  App.]  41  S.  W.  714,  715;  Kenner 
V.  Contract  Co.,  9  Bush,  202;  Coon  v.  Brickett,  2  N.  H.  163,  165;  2 
Washb.  Real  Prop.  p.  20,  §  18). 


(98  Fed.  309.) 

FORD  et  al.  v.  BANCROFT  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit    October  10,  1899.) 

No.  251. 

PATBirrs— Infrinobment—Machike  for  Making  Woven  Cane  Work. 

The  Morris  patent.  No.  401,050,  for  a  machine  for  inserting  diagonal 
strips  in  woven  cane  work,  while  on  its  face  covering  a  pioneer  invention 
for  autonmticaUy  doing  the  work,  is  not  entitled  to  the  broad  construction 
accorded  to  such  patents;  the  machine  described  having  failed  to  ac- 
complish the  result  intended,  and  no  practical  machine  embodying  the  in- 
vention having  ever  been  constructed.    Held,  also,  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 
For  opinion  in  circuit  court,  see  85  Fed.  457. 
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Waiiam  D.  Baldwin  and  Loyd  B.  Wight,  for  appellants. 
Frederick  P.  Fish  and  Guy  Cunningham,  for  appellees. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  ALDRICH,  District 
Judges. 

COLT,  Circuit  Judge.  This  appeal  relates  to  patent  No.  401,050, 
issued  to  Henry  B.  Morris  April  9,  1889,  for  a  ''machine  for  insert- 
ing diagonal  strips  in  woven  cane  work."  The  invention,  in  the 
words  of  the  patentee,  "is  for  a  machine  for  automatically  insert- 
ing diagonal  threads  or  strips  in  a  prepared  foundation  mat."  The 
foundation  mat  of  woven  cane  work,  and  the  completed  fabric  after 
the  insertion  of  the  diagonal  strip,  are  illustrated  in  the  following 
figures: 


? 


sfe 


f=UP 


The  Morris  patent,  as  appears  from  the  specification,  covers  a 
complete  automatic  machine,  composed  of  several  groups  of  instru- 
mentalities, namely,  "improved  means  for  inserting  diagonal  threads 
into  a  woven  fabric,  improved  means  for  feeding  the  fabric  to  the 
mechanism  for  inserting  the  diagonal  threads,  and  improved  de- 
vices for  severing  the  threads  at  proper  length."  The  chief  feature 
of  the  Morris  invention  relates  to  the  dies  which  separate  the  strands 
of  the  foundation  fabric,  and  open  a  passage  through  which  a 
diagonal  strand  may  be  passed.    Tlie  inventor  says; 

"I  conceived  the  plan  of  using  a  straight  needle,  and  of  opening  a  path 
through  the  foundation  fabric  for  said  needle  by  elevating  and  depressing  the 
proper  strands  so  that  the  needle  might  follow  the  course  to  be  occupied  by  the 
diagonal  thread.  In  carrying  out  this  idea,  I  constructed  a  pair  or  set  of  sep- 
arator bars  furnished  with  separators,  or,  as  I  caU  them,  dies  for  elevating 
and  depressing  the  proper  portions  of  the  mat.*' 

The  patent  was  granted  April  9,  1889.  Morris  conceived  the  in- 
vention in  the  winter  of  1886-87,  and  between  that  time  and  the 
date  of  the  patent  he  made  several  sets  of  separators  for  the  pur- 
pose of  experiment.  Some  time  after  the  patent  was  issued,  he 
constructed  a  machine,  which  proved  to  be  structurally  weak,  and 
was  abandoned.    A  second  machine  was  completed  in  the  winter 
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of  1891-92.  On  March  17,  1892,  this  machine  was  operated  in  the 
presence  of  two  of  the  con^lainants.  Ford  and  Jotmson,  and.  of 
Henry  G.  Dunlap,  at  Geneva,  N.  Y.  Morris  and  his  son,  Edmund, 
testify  that  the  machine  worked  fairly  well.  Dunlap  testifies  that 
he  told  Ford  that  it  "would  never  do  the  work  practically,"  but 
^^that  it  might  be  improved  and  worked  down  fine  enough  to  make 
the  work  all  right."  The  comfdainants  Ford  and  Johnson  are  not 
called  as  witnesses,  and  we  have  not  the  benefit  of  their  evidence 
as  to  the  operativeness  of  this  machine.  Two  days  after  this  ex- 
amination of  the  machine,  on  March  17,  1892,  the  complainants 
entered  into  a  contract  with  the  Morris  Weaving  Company,  to  whom 
the  patent  was  issued  as  assignee  of  Morris,  for  the  purchase  of 
the  patent;  and  about  the  same  time  Morris  and  his  son  entered 
into  the  employment  of  the  complainants,  and  have  since  continued 
in  their  employment.  This  contract  contained  the  following  pro- 
vision: 

''It  is  farther  understood  and  agreed  that  the  party  of  the  second  part  shall 
pay  to  the  party  of  the  first  part  the  sum  of  $5,000  upon  the  execution  and 
delivery  of  these  presents,  and  the  balance  of  the  twenty  thousand  dollars 
(120,000)  as  foUows:  That  when  in  the  opinion  of  H.  B.  Morris  or  Edmund 
Morris,  in  behalf  of  the  party  of  the  first  part,  and  of  Henry  G.  Dunlap,  or 
fl<Hiie  other  expert  appointed  by  the  party  of  the  second  part,  the  machine  has 
been  developed  and  perfected  under  the  letters  patent  aforesaid  so  as  to  be 
commercially  useful,  that  the  parties  of  the  second  part  shall  pay  to  the  par- 
ties of  the  first  part  fifteen  thousand  dollars  ($15,000)  cash:  *  *  *  pro- 
vided that,  if  the  experts  of  the  two  parties  hereto  shaU  not  be  able  to  agree 
as  to  when  said  machine  has  been  so  perfected,  then,  upon  the  demand  of  the 
experts  of  either  party,  a  third  party  shall  be  chosen  by  the  experts  of  both 
parties,  who  shaU  be  a  mechanical  expert,  and  both  parties  hereto  agree  to 
abide  by  the  decision  of  the  majority  of  the  three  arbitrators  thus  appointed  as 
to  whether  the  machine  has  been  so  perfected  at  that  time  as  to  be  commer- 
ciaUy  useful:  and  the  parties  of  the  second  part  agree  to  use  aU  reasonable  dili- 
gence in  perfecting  the  machinery  described  and  claimed  under  the  said  letters 
patent." 

This  machine  was  taken  from  Geneva  to  Chicago,  and  then  to 
Michigan  City,  where  the  complainants  carry  on  their  business  of 
manufacturing  cane  goods.  The  machine  was  then  taken  apart,  and 
an  attempt  was  made  to  build  a  third  machine.  This  last  machine 
was  never  completed,  llie  separators  used  in  the  second  machine 
and  in  the  last  partially  constructed  machine  were  different  from 
those  described  in  the  patent.  Although  the  Morris  Company,  by 
its  contract  with  the  complainants,  was  to  be  paid  |15,000,  provided 
a  practical  and  commercial  machine  could  be  constructed,  the  ef- 
fort to  build  such  a  machine  was  abandoned.  The  reason  given  by 
Morris  -for  suspending  work  on  the  machine  (that,  in  view  of  the 
low  price  of  making  the  fabric  by  hand,  coupled  with  the  fact  that 
the  contract  called  for  the  payment  of  royalties  to  the  Morris  Com- 
pany, "he  doubted"  whether  "the  machine  could  be  made  at  that 
time  commercially  operative  or  usefuPO  is  hardly  satisfactory.  It 
a|q[)ears  that  he  and  his  son  continued  their  efforts  to  produce  a 
machine  for  doing  this  work,  and  that  they  succeeded  in  designing 
a  successful  machine.  A  patent  for  this  machine  was  ai^lied  for 
September  27,  1893,  and  was  granted  July  10,  1894.  This  was  the 
first  successful  automatic  machine  for  the  insertion  of  diagonal 


Digitized  by 


Google 


94  39  C.  C.  A.  REPORTS. 

strands  in  open  cane  woric.  Subsequently,  in  1895,  the  son,  Edmund 
Morris,  was  granted  a  patent  for  another  machine.  Both  these  last 
patented  machines  operated  upon  entirely  different  principles  from 
the  machine  in  suit.  Both  proved  to  be  practical  and  useful,  and 
machines  embodying  these  patents  were  at  once  adopted,  and  are 
now  operated  by  the  complainants. 

In  the  Morris  patent,  in  suit,  a  continuous  channel  or  shed  is 
opened  in  the  foundation  fabric  for  the  passage  of  a  straight  needle, 
by  means  of  separator  bars  which,  when  brought  together,  elevate 
and  depress  the  proper  strands.    But  the  difficulty  is  that  the  at- 
tempts by  the  inventor,  assisted  by  others,  and  under  the   most 
favorable  circumstances,  to  embody  this  fundamental  conception  of 
the  patent  in  a  practical,  useful  machine,  have  been  wholly  unsuc- 
cessful.   Whether  the  defect  in  the  machine  is  owing  to  the  absence 
of  means  to  properly  register  the  foundation  fabric  so  as  to  hold 
the  strands  in  proper  position  for  the  insertion  of  the  diai^onal 
strand  when  the  separators  are  brought  together,  or  to  the  shape 
of  the  projections  on  the  separators,  or  to  the  use  of  a  hollow  needle, 
or,  as  seems  to  be  the  case,  to  all  these  circumstances  combined, 
the  fact  is  that  the  machine  has  proved  a  failure,  and  that  the  in- 
ventor and  his  son  subsequently  solved  the  problem  by  designing 
another  machine  operating  on  a  different  principle.    Neither  Morris 
nor  any  subsequent  inventor  has  succeeded  in  the  construction  of  a 
practical  machine  on  the  principle  described  in  the  patent  in  suit. 
In  the  defendants'  machine  the  bars  or  separators  and  the  needle 
are  very  different  in  construction  and  mode  of  operation  from  those 
described  in  the  Morris  patent.    The  bars  do  not  open  a  continuous 
channel  or  shed  for  the  passage  of  the  needle  by  bringing  the  bars 
together,  and  so  depressing  and  elevating  the  proper  strands  in  the 
foundation  fabric.    On  the  contrary,  their  principal  function  is  to 
crowd  down  the  strands  around  the  conical  registering  spurs  of  the 
lower  bar,  and  to  cause  the  strands  to  He  in  a  correct  position  above 
the  sliding  pins  in  the  lower  bar.    When  the  needle  is  pushed  for- 
ward, its  point  reaches  the  sliding  pin  just  as  the  pin  has   been 
raised  by  a  cam  bar  and  has  elevated  the  warp  strands  above  the 
level  of  the  fabric.    The  defendants'  machine  uses  a  straight,  slen- 
der, solid  needle  with  an  eye  in  its  point,  which  will  separate   the 
strands  by  passing  through  the  fabric  with  an  up  and  down  motion 
imparted  by  the  sliding  pins  rising  and  falling  in  its  path,  which  pins 
co-operate  with  the  needle  to  effect  the  separation;  and  the  diagonal 
strand,  having  been  threaded  into  the  eye  of  the  needle,  is  inserted 
into  the  fabric  by  drawing  the  needle  back  between  the  separated 
strands. 

The  defendants  are  charged  with  infringing  the  first,  fourth,  and 
fifth  claims  of  the  patent.    The  first  claim  is  as  follows: 

"(1)  In  a  machine  for  Inserting  diagonal  threads  in  warp  fabrics,  the  combina- 
tion, substantially  as  hereinbefore  set  forth,  of  the  separators  for  opening  a 
diagonal  passage  in  the  fabric,  means  for  actuating  the  separators,  the  needle 
which  carries  the  diagonal  thread  through  said  passage,  and  means  for  Actu- 
ating the  needle." 
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The  fourth  claim  is  for  the  combination  of  the  separators,  needle, 
and  feed  rollers.  The  fifth  claim  is  for  the  combination  of  the  sepa- 
rators with  a  longitudinal  groove,  needle,  and  feed  rollers. 

We  do  not  think  the  defendants'  machine  infringes  these  claims, 
for  the  reason  that  the  separators  and  needle  in  their  machine  are 
widely  different  in  construction  and  mode  of  operation.  Upon  this 
point  we  agree  with  the  language  of  the  court  below: 

"We  do  not  find  in  the  respondents'  machine  either  the  complainants'  chan- 
nel, or  their  needle,  or  the  equivalent  of  either,  or  anything  which  performs 
the  function  of  either.  The  complainants'  channel,  so  important  for  the  rapid 
drlTing  of  a  straight  needle,  could  find  no  equivalent  in  respondents'  machine, 
unless  the  complainants'  patent  includes  every  form  of  separation  of  the  warp 
tnd  weft  strands,  for  the  passage  of  any  form  of  needle,  by  any  form  of  Sep- 
tra ting  device;  and.  under  the  circumstances  to  which  we  have  referred,  the 
art  of  weaving,  and  its  kindred  arts,  forbid  giving  so  broad  a  monopoly  to 
complainants." 

Where  a  patent  represents  a  marked  advance  in  the  art  (for  ex- 
ample, where  an  inventor  for  the  first  time  accomplishes  a  certain 
result  by  organizing  several  groups  of  instrumentalities  into  a  single 
automatic  machine,  as  in  the  Moriey  patent  for  sewing  shank  but- 
tons to  a  fabric,  or  in  the  Reece  patent  for  a  buttonhole  sewing 
machine),  such  a  patent  is  called  a  'pioneer";  and  the  courts,  in  its 
construction,  have  adopted  a  liberal  rule  with  respect  to  equivalents. 
Machine  Co.  v.  Lancaster,  129  U.  S.  263,  9  Sup.  Ct.  299;  Reece  But- 
tonhole Mach.  O).  V.  Globe  Buttonhole  Mach.  Co.,  61  Fed.  958,  10 
C.  C.  A.  194.  Upon  paper  the  Morris  patent  resembles  the  Moriey 
and  Reece  patents,  but  there  the  similarity  ends.  The  Moriey  ma- 
chine solved  the  problem  of  automatically  sewing  a  shank  button 
to  a  fabric.  The  Reece  machine  solved  the  problem  of  an  automatic 
buttonhole  sewing  machine.  Both  were  practical  and  useful  ma- 
chines, and  each,  in  a  sense,  revolutionized  the  particular  branch 
of  the  art  to  which  it  relates.  While  the  Morris  patent  describes  a 
machine  of  the  same  type,  it  did  not  solve  the  problem  of  automat- 
ically inserting  by  machinery  a  diagonal  strip  in  open  cane  work. 
No  practical  machine  embodying  the  invention  has  ever  been  con- 
structed. The  successful  solution  of  the  problem  was  subsequently 
attained  by  the  inventor  and  his  son  in  a  patented  machine  con- 
itmcted  on  a  different  principle.  If  the  Morris  machine  had  proved 
to  be  practical  and  useful,  it  is  doubtful  whether  the  defendants' 
machine  could  be  hdd  to  be  an  infringement  upon  any  recognized 
rule  of  equivalents,  in  view  of  the  radical  difference  between  the 
two  stmctares.  But,  the  Morris  machine  having  proved  a  practi- 
cal failure,  it  is  manifest  that  the  defendants'  machine  cannot  be  held 
to  infringe.    The  decree  of  the  circuit  court  is  afftrmed,  with  costs. 
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« 

(96  Fed.  314.) 

THE  TREFUSIS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  5,  1899.) 

No.  840. 

Salvage— Amount  of  Award — Review  on  Appeal. 

Under  section  11,  Act  March  3,  1891,  creating  the  circuit  courts  of  ap- 
peals, such  courts  are  governed,  In  reviewing  decrees  in  admiralty,  by  the 
provisions  of  law  then  in  force  and  applicable  to  such  review  by  the  su- 
preme court;  and  under  Act  Feb.  16.  1875  (18  Stat  c.  77),  restricting  such 
review  to  matters  of  law,  a  decree  for  salvage  services  cannot  be  altered, 
for  the  reason  that  the  amount  awarded  is  excessive,  unless  the  excess  Is 
so  great  that,  upon  any  reasonable  view  of  the  facts  found,  the  award  can- 
not be  Justified  by  the  rules  of  law  applicable  to  the  case. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sonth- 
ern  District  of  Florida. 

Wilhelmus  Mynderse,  for  appellant. 

J.  M.  Phipps  and  Harrington  Putnam,  for  appellees. 

Before  PARDEE,  McOORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  In  this  case  we  affirm  the  decree  of 
the  district  court.  The  appellant  has  assigned  six  errors.  The  last 
three  relate  to  complaints  made  by  the  appellant  against  the  salvors 
for  want  of  skill,  care,  and  energy  in  rendering  the  salvage  services. 
The  district  court  examined  these  complaints  carefully,  and  reviewed 
the  evidence  relied  on  for  their  support,  and  found  that  they  were  not 
sustained.  If  we  isdiould  hold  that  this  finding  on  this  issue  is  not 
binding  on  us,  we  would  be  constrained,  by  the  testimony  contained 
in  the  record,  to  concur  in  it.  It  is  clear  to  us  that  these  complaints 
are  not  supported  by  the  proof  in  the  case.  The  other  three  errors 
assigned  present  only  a  question  as  to  the  reasonableness  of  the 
amount  of  the  salvage  allowed.  The  findings  of  the  district  court  re- 
cite that: 

"The  value  of  the  vessel  and  cargo  has  been  stipulated  to  be  $171,000,  and, 
under  the  circumstances  of  the  case,  it  is  considered  that  $12,500  would  be  a 
fair  and  Just  salvage,  not  unnecessarily  burdensome  upon  the  property,  nor  re- 
warding the  salvors  extravagantly,  but  simply  compensating  them  for  their 
lal>ors  and  risk,  and  giving  a  fair  bonus  in  accordance  with  the  weU-accepted 
rules  of  salvage." 

The  decree  is  for  the  sum  of  |12,500,  together  with  the  costs  in- 
curred in  the  ease.  In  the  ease  of  The  Connemara,  108  U.  S.  352, 
2  Sup.  Ct.  754,  27  L.  Ed.  751,  Mr.  Justice  Gray,  in  delivering  the  opin- 
ion of  the  court,  quotes  this  language  of  Chief  Justice  Marshall,  used 
in  the  case  of  The  Sybil,  4  Wheat.  98,  4  L.  Ed.  522: 

"It  is  almost  impossible  that  different  minds  contemplating  the  same  subject 
should  not  form  different  conclusions  as  to  the  amount  of  salvage  to  be  decreed 
and  the  mode  of  distribution." 

Judge  Gray  proceeds  to  show  that  before  the  passage  of  the  act  of 
Fehruary  16,  1875,  the  supreme  court  had  full  jurisdiction  to  reverse 
decrees  in  admiralty  upon  both  facts  and  law,  but  that  even  then  the 
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amount  decreed  below  was  never  reduced  unless  for  some  violation 
of  just  principles,  or  for  clear  and  palpable  mistake  or  gross  overal- 
lowance;  that  bj  the  act  last  mentioned  the  authority  to  revise  any 
decree  in  admiralty  of  the  circuit  court  is  limited  to  questions  of  law, 
and  the  findings  of  fact  by  that  court  are  equivalent  to  a  special  ver- 
dict, or  to  facts  found  by  the  court  in  an  action  at  law  when  a  trial 
by  jury  is  waived;  concluding  that: 

"Since  the  act  of  1875,  in  cases  of  salvage,  as  in  other  admiralty  cases,  this 
court  may  revise  the  decree  appealed  from  for  matter  of  law,  but  for  matter  of 
law  only;  and  should  not  alter  the  decree  for  the  reason  that  the  amount 
awarded  appears  to  he  too  large,  unless  the  excess  is  so  great  that,  upon  any 
reasonable  view  of  the  facts  found,  the  award  cannot  be  Justified  by  the  rules 
of  law  applicable  to  the  case." 

By  the  act  to  establish  the  circuit  courts  of  appeals,  approved 
Bfarch  3,  1891  (with  certain  exceptions  not  necessary  to  note),  this 
court  has  final  jurisdiction  of  appeals  in  admiralty  cases.  Section 
11  of  the  act  last  referred  to  provides: 

'*And  aU  provisions  of  law  now  in  force  regulating  the  methods  and  system 
of  review,  through  appeals  or  writs  of  error,  shall  regulate  the  methods  and  sys- 
tem of  appeals  or  writs  of  error  provided  for  in  this  act  and  in  respect  of  fiie 
?irci-it  courts  of  appeals." 

It  is  clear  that  the  services  rendered  in  this  case  to  the  steamship 
Trefusis  were  salvage  services.  In  the  then  condition  of  the  wind 
and  waves,  the  position  of  the  ship  did  not  involve  serious  present 
peril,  but  manifestly  did  involve  imminent  peril.  The  district  court 
finds  that  from  this  position  of  threatened  peril  "the  ship  was  rescued 
without  injury,  and  the  cargo  replaced  without  any  loss  whatever, 
ready  to  continue  her  voyage  and  earn  her  freight,  with  comparative- 
ly slight  detention."  From  a  careful  consideration  of  the  whole  case 
made  by  the  record,  we  are  not  prepared  to  hold  that  the  award  can- 
not be  justified  by  the  rules  of  law  applicable  to  the  case.  Therefore 
the  decree  of  the  district  court  is  affirmed. 


(98  Fed.  316.) 

THE  ASSYRIA. 

DERXIER   V.   H.   BAARS  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    December  5,  1899.) 

1.  Shipping  —  Ojnstbcction  of   Charter  Party  —  (]k>MMBNCBMBNT  of  Lay 
Days. 

The  object  of  providing  in  a  charter  party  for  one  dear  day  after  notice 
of  the  readiness  of  the  vessel  to  receive  cargo  before  the  lay  days  shaU 
commence  is  to  allow  the  charterer  such  time  for  preparation,  and,  unless 
made  so  by  the  terms  of  the  charter  or  custom  of  the  port,  Sunday  is  not 
to  be  counted  as  such  a  day,  and,  where  notice  of  readiness  is  given  on  Sat- 
urday, the  lay  days  do  not  commence  until  Tuesday. 

1  8am B— Computation  of  Lay  Days. 

Where  a  charter  party  provided  that  a  cargo  of  lumber  should  be  loaded 
by  the  charterer,  and  should  be  "furnished"  at  the  average  rate  of  50,000 
Biq>erficial  feet  per  running  day,  the  lay  days  for  loading  are  to  be  com- 
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puted  on  the  amount  actually  loaded,  and  not  uiK)n  the  amount  delivered 
to  the  vessel  for  loading,  a  part  of  which  was  not  actually  loaded. 

8.  8amb— Dbmurraob. 

Where,  after  a  cargo  was  loaded,  the  master  refused  to  sign  the  bill  of 
lading  presented  by  the  charterer,  on  the  ground  that  it  was  incorrect,  but, 
after  several  days'  delay,  altered  and  signed  the  same,  the  charterer  can- 
not be  charged  with  demurrage  for  the  time  so  talcen. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Florida. 

The  H.  Baars  Company,  now  called  the  Pensacola  Land  &  Lumber  €k)mpany, 
on  the  6th  of  June,  1896,  chartered  the  British  bark  Assyria,  then  lying  in 
the  harbor  of  Ship  Island,  to  carry  a  cargo  of  resawn  pitch-pine  lumber  from 
Pensacola,  Fla.,  to  Buenos  Ayres,  South  America.    The  charter  party,  among 
other  things,  contained  the  following  provisions:  ''The  said  party  of  the  second 
part  doth  engage  to  provide  and  furnish  to  the  said  vessel  a  full  and  complete 
cargo  of  resawn  pitch-pine  lumber,  under  and  upon  deck;   and  the  said  party 
of  the  second  part  agrees  to  pay  to  the  said  party  of  the  first  part,  or  agents, 
for  the  use  of  the  said  vessel  for  the  voyage  aforesaid:    For  lumber  undet 
decks,  ($14  bo/^^^)  fourteen  and  one-half  dollars.  United  States  gold,  per  thou- 
sand superficial  feet,  inch  measure,  Intake  survey;  for  lumber  delivered  from  on 
deck,  two-thirds  of  the  aljove  rate, — all  without  primage, — earned  and  payable 
in  cash  on  proper  delivery  of  cargo  at  port  of  destination,  in  United  States  gold 
coin,  or  its  equivalent  in  other  gold   coin,   without  discount  or  allowance; 
charterers  to  have  the  privilege  of  shipping  pickets  and  [orl  palings  at  half 
rate  of  freight  for  small  stowage  only.    Vessel  to  proceed  in  ballast,    and 
with  all  possible  dispatch,  direct  to  the  port  of  loading,  to  enter  upon   this 
charter.    Vessel  to  load  at  such  safe  wharf  and  [or]  wharves  and  [or]   an- 
chorage as  directed  by  charterers  or  their  agents.    Cargo  to  be  furnished 
at  port  of  loading  at  the  average  rate  of  not  less  than  (50M.)  fifty  thou- 
sand superficial  feet  per  running  day,  Sundays  excepted.     Cargo  to  be  dis- 
charged at  port  of  destination  at  the  average  rate  of  not  less  than  (25M.) 
twenty-five  thousand  superficial  feet  per  running  day,  Sundays  excepted.     Lay 
days  to  commence  after  one  clear  day  from  the  time  the  vessel  is  ready  to 
receive  or  discharge  cargo,  and  written  notice  thereof  is  given  to  the  party  of 
the  second  part  or  agents;    and  that,  for  each  and  every  day*s  detention  by 
default  of  the  party  of  the  second  part  or  agents,  ($91.84)  ninety-one  "^/loo 
dollars  United  States  gold  per  day,  day  by  day,  shall  be  paid  by  the  party  of 
the  second  part  or  agents  to  the  said  party  of  the  first  part  or  agent     Should 
the  captain  order  more  cargo  than  the  vessel  will  take,  the  expense  of  return- 
ing same  to  the  mill  to  be  paid  by  the  vessel.    Captain  to  open  hatches  when- 
ever practicable  during  the  voyage,  to  ventilate  cargo.    Charterers  or  their 
agents  to  appoint  and  pay  the  stevedore  to  load  the  cargo;  do  the  towage  of  the 
ship  (viz.  channel  towage,  inward  and  outward,  if  at  Mobile,  harbor  removals, 
and  outward  towage  to  sea);  take  8hip*s  ballast  from  alongside  at  such  safe  place 
or  wharf  as  they  may  direct;   supply  dogs  and  chains;   and  to  pay  wharfage, 
tonnage,  custom-house  and  quarantine  dues  (but  not  fumigation  or  other  special 
charges),  harbor  master's  fees,  consular  fees,  and  pilotage  in  and  out  (aU  at 
port  of  loading),  at  two  dollars  ($2.00)  per  load  of  fifty  cubic  feet  of  cargo  laden. 
If  required  by  consignees  at  Buenos  Ayres,  vessel  is  to  discharge  in  the  Riachu- 
elo  (or  Boca)  river,  at  a  wharf  designated  by  them,  they  paying  all  Boca 
charges  inward  and  outward,  unless  vessel  loads  outward  cargo  in  the  Riachu- 
elo  (or  Boca)  river,  in  which  case  vessel  to  pay  her  own  outward  charges. 
Consignees  to  pay  all  lighterage  required  to  enable  the  vessel  to  rea(^  the 
wharf,  and  wharfage  until  discharged.    The  cargo  to  be  received  and  delivered 
within  reach  of  the  vessel's  tackle,  u  the  port  of  loading  and  discharge.     The 
bills  of  lading  to  be  signed  as  presented,  without  prejudice  to  this  charter. 
Any  difference  in  freight  to  be  settled  before  the  vessel's  departure   from 
port  of  loading, — if  in  vessel's  favor,  in  cash,  less  insurance;   if  in  charterer's 
favor,  by  captain's  draft  upon  his  consignees,  payable  ten  days  after  arrival 
of  vessel  at  port  of  discbarge.     Vessel   to  have  an  absolute  lien   upon  the 
cargo  for  all  freight,  dead  freight,  and  demurrage.    Charterers*  responsibility 
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to  cease  when  vessel  Is  loaded  and  bills  of  lading  are  signed.  *  ^  *  The 
cnstom  of  each  port  to  be  observed  in  all  cases,  when  not  otherwise  specifically 
expressed  In  this  charter." 

The  vessel  arrived  in  Pensacola  harbor  from  quarantine  at  Ship  Island  on 
June  19,  1896,  and  on  the  same  day  reported  to  the  H.  Baars  Company  her 
readiness  to  receive  cargo.  On  receipt  of  this  notice  the  president  of  the  H. 
Baars  Company  suggested  to  the  master  of  the  vessel  that  a  portion  of  her  bal- 
iast  should  be  discharged,  with  a  view  to  carrying  a  larger  cargo  of  timber,  and 
to  this  the  master  consented.  The  master  proceeded  to  discharge  the  ballast  on 
a  lighter  furnished  by  the  H.  Baara  Company,  but  on  the  22d  of  June  he  was 
stopped  by  the  health  officers  of  the  state  of  Florida,  and  his  vessel  was  sent 
hacic  to  quarantine  to  finish  discharging  ballast.  The  expenses  of  the  vessel 
to  quarantine  and  return  were  paid  by  the  H.  Baars  Company.  On  the  26th 
day  of  June,  the  vessel  returned  to  her  loading  berth  in  the  harbor  of  Pensa- 
cola, and  on  the  27th  day  of  June,  which  was  a  Saturday,  the  master  again 
gave  notice  to  the  H.  Baars  Company  of  the  vessePs  readiness  to  receive  cargo. 
On  the  same  day  the  libelant  began  delivering  cargo  to  the  vessel,  and  during 
the  week  following  delivered  large  quantities  of  lumber  and  timber  loaded  on 
iighters,  a  part  of  which  was  stowed  on  board.  On  the  7th  day  of  July  a 
severe  storm  arose,  which  drove  the  lighters,  which  had  not  been  unloaded, 
away  from  the  vessel's  side,  and  upon  the  beach,  scattering  the  lumber  along 
the  shore.  A  portion  of  this  lumber  was  lost.  A  portion  was  recovered,  and 
redelivered  to  the  vessel.  In  the  storm  the  vessel  also  received  damage  to  such 
an  extent  that  it  was  found  necessary  to  discharge  her  cargo  and  make  repairs. 
These  repahrs,  and  the  reloading  of  the  cargo  that  had  been  in  the  vessel  at  the 
time  of  the  storm,  were  completed  al3out  the  29th  of  July,  on  which  day  the 
master  served  notice  upon  the  H.  Baars  Company  that  his  vessel  would  be 
again  ready  to  receive  cargo  on  the  4th  day  of  August.  On  the  14th  day  of 
Augnst  the  master  served  notice  on  the  H.  Baars  Company  that  his  lay  days 
were  out.  On  the  19th  day  of  August  the  final  delivery  of  the  cargo  was  made, 
and  on  the  next  day  a  clear  bill  of  lading  was  presented  by  the  charterers  to  the 
master,  who  refused  to  sign  the  same,  claiming  that  the  bill  of  lading  showed 
excess  of  pieces  of  cargo;  that  it  did  not  have  the  words  "linear"  and  "super- 
ficial" inserted;  and  that  it  contained  no  notice  of  protest  for  demurrage.  The 
master  continued  to  refuse  to  sign  the  bill  of  lading  up  to  the  27th  of  August, 
when  he  signed  the  same.  Inserting  therein  all  the  matters  that  he  had  insisted 
upon.  Thereupon  the  vessel  was  cleared  by  the  charterers,  and  sailed  for 
Boenos  Ayres.  During  the  time  the  vessel  was  loading  the  charterers  deliv- 
ered to  the  ship,  on  lighters,  lumber,  including  that  blown  away  and  scattered 
during  the  storm,  to  the  amount  of  1,013,775  feet.  There  was  actually  stowed 
aboard  the  vessel  cargo  to  the  total  amount  of  817,222  superficial  feet.  Upon 
the  vesseFs  arrival  at  her  port  of  destination,  the  master  refused  to  deliver 
the  cargo  to  the  consignee,  unless  he  was  paid  the  sum  of  $551.04,  which  he 
claimed  was  due  to  the  vessel  as  demurrage  which  accrued  at  Pensacola.  The 
consignee,  as  agent  of  the  charterers,  paid  the  amount  under  protest,  and  the 
charterers'  consignors  refunded  the  same. 

Tnder  a  well-proved  custom  prevailing  In  the  port  of  Pensacola,  the  term 
•Tesawn  pitch-pine  lumber,"  referring  to  cargo  to  be  furnished  under  a  charter 
party,  includes  sawn  square  timber  of  the  sizes  furnished  by  the  charterers 
in  this  case.  The  record  contains  the  evidence  of  two  witnesses,  and  there 
was  nothing  shown  to  the  contrary,  that,  by  the  custom  of  the  port  of  Pensa- 
cola, Sunday  is  not  a  clear  day  for  the  preparation  or  delivery  of  cargo. 

Immediately  on  the  vessel's  clearance,  the  H.  Baars  Company  filed  a  libel 
tpitost  the  Assyria,  setting  forth  the  facts,  claiming  to  recover,  among  other 
things,  (1)  the  damage  resulting  by  the  wrongful  indorsement  of  demurrage  on 
the  bill  of  lading,  amounting  to  $551.04;  (2)  the  extra  harbor  fees  and  towage 
wliich  charterers  had  been  compelled  to  pay  because  of  the  return  of  the  vessel 
to  qoarantlne,  and  the  value  of  the  use  of  the  lighter  detained  during  the  said 
retTOH,  196.80.  H.  W.  Dernier,  claimant  of  the  bark  Assyria,  filed  a  cross  libel 
to  recover  (1)  for  the  detention  of  the  vessel  going  to,  remaining  at,  and  retui^- 
tag  from,  quarantine,  six  days,  $551.04;  (2)  six  days*  demurrage,  $551.04;  (3) 
for  detention  of  the  vessel  eight  days  after  she  was  loaded,  $730.32;  (4)  cost  of 
<UsdiarglDg  at  Buenos  Ayres,  arising  from  charterers  shipping  timber  instead 
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of  lumber,  $200;   (5)  to  recover  disbursements  made  by  claimant  to  charterers 
for  dogs  lost  and  broken,  and  other  small  incidents. 

On  the  hearing,  the  district  court  decreed  as  follows:  "(1)  That  the  claimant, 
H.  W.  Dernier,  pay  to  the  libelant,  the  H.  Baars  Ck)mpany,  the  smn  of  one 
hundred  and  seventeen  and  8*/ioo  ($117.89)  dollars,  as  and  for  the  damages 
sustained  by  the  said  libelant  by  reason  of  the  return  of  the  bark  Assyria  to 
quarantine  to  discharge  ballast.  (2)  That  the  libelant  and  respondent  the  H. 
Baars  Company,  pay  to  the  claimant  and  cross  libelant,  H.  W.  Dernier,  master 
of  the  British  bark  Assyria,  the  sum  of  eight  hundred  and  seventy-one  and 
•*/ioo  ($871.93)  dollars,  as  and  for  the  damages  sustained  by  the  said  claim- 
ant and  cross  libelant  as  master  of  the  said  bark  Assyria,  by  reason  of  the  de- 
tention by  the  said  libelant  and  cross  respondent  of  the  said  bark  Ass>Tia  after 
the  said  bark  was  laden.  And  it  is  further  ordered  that  the  costs  of  these  pro- 
ceedings, taxed  at  one  hundred  and  thirty-six  and  •»/ioo  ($136.(;5)  dollars,  be 
paid  as  follows:  That  the  libelant  and  respondent,  the  H.  Baars  Company,  pay 
thereof  the  sum  of  ninety-seven  and  ^e/j^^j  ($97.70)  dollars,  and  that  the  claim- 
ant and  cross  libelant.  H.  W.  Dernier,  master  as  aforesaid,  pay  thereof  the 
sum  of  thirty-eight  and  «Vioo  ($38.88)  dollars." — from  which  decree  both  par- 
ties have  appealed. 

W.  A.  Blount  and  A.  C.  Blount,  for  Pensacola  I^nd  &  Lumber  Co. 
Ben  C.  Tunison,  for  Dernier. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

By  a  provision  in  the  charter  party,  the  custom  of  the  port  is  to 
be  observed  in  all  cases  when  not  otherwise  specifically  expressed 
in  the  charter  party.  The  charterers  contracted  to  furnish  the  ves- 
sel in  the  port  of  Pensacola  a  full  and  complete  cargo  of  resawn 
pitch-pine  lumber.  By  the  well-proved  custom  in  the  port  of  Pen- 
sacola, resawn  pitch-pine  lumber  included  all  kinds  of  sawn  pine 
lumber  and  square  pine  timber.  It  was  therefore  clear'  that  the 
charterers  had  a  right  to  deliver,  as  they  did,  pine  square  timber 
as  a  part  of  the  cargo  of  the  vessel,  and  all  contentions  of  the  claim- 
ant based  upon  the  alleged  wrongful  substitution  of  square  timber 
for  boards  and  planks  must  fall. 

It  seems  equally  clear,  considering  the  proved  custom  in  the  port 
of  Pensacola  and  all  the  provisions  of  the  charter  party,  that  the 
clear  day  which  was  to  follow  notice,  and  to  precede  the  commence- 
ment of  the  lay  days,  as  provided  in  the  charter  party,  meant  more 
than  a  calendar  day,  and,  while  not  necessarily  a  working  day,  yet 
a  day  which  could  be  lawfully  utilized  by  the  charterers  to  prepare 
cargo;  and  as  Sunday,  the  28th  day  of  June,  was  not  such  a  day, 
the  lay  days  should  be  held  to  have  commenced  to  run  on  Tuesday, 
June  30th.  The  charter  party  expressly  provides  that  the  lay  days 
which  were  to  be  allowed  for  loading  and  unloading  cargo  were  not 
to  include  Sundays.  The  object  of  giving  one  clear  day  after  the 
vessel  was  ready  to  receive  cargo  was  unquestionably  for  the  pur- 
pose of  allowing  the  charterers  time  to  prepare  cargo  for  delivery. 
Sunday  was  not  a  day  during  which  this  work  could  be  done.  See 
The  Unionist  (D.  C.)  48  Fed.  315,  where  the  subject  is  further  dis- 
cussed. 

The  number  of  lay  days  for  loading  cargo  was,  by  the  terms  of  the 
charter  party,  made  to  depend  upon  the  amount  of  cargo  furnished 
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the  vessel,  one  day  being  allowed  for  every  50,000  superficial  feet. 
The  contention  on  the  part  of  the  libelant  is  that  the  lay  days  were 
to  be  determined  by  the  amount  of  proposed  cargo  delivered  to  the 
vessel,  though  not  actually  stowed  aboard,  while,  on  the  other  hand^ 
it  is  claimed  that  the  lay  days  depend  upon  the  cargo  actually 
stowed.  The  language  of  the  charter  party  is,  "the  cargo  to  be  fur- 
nished at  the  port  of  loading,  at  the  average  rate,"  etc.  It  other- 
wise provides  that  all  the  labor  and  expense  of  loading  were  to  be 
furnished  by  the  charterers,  who  were  to  appoint  and  pay  the  steve- 
dore to  load  the  cargo;  and  that  with  the  loading  the  master  and 
crew  of  the  vessel  had  no  concern,  except  to  pay  the  stipulated  price 
at  the  rate  of  f2  per  load  of  50  cubic  feet  of  cargo  laden. 

From  this  it  seems  clear  that  the  intention  of  the  contract  was 
that  the  cargo  should  be  loaded  at  the  rate  of  50,000  superficial  feet 
per  running  day,  and  that  the  number  of  lay  days  was  to  depend 
upon  the  cargo  loaded,  rather  than  upon  the  proposed  cargo  deliv- 
ered by  the  charterers  practically  to  themselves,  for  the  purpose  of 
eventually  loading  the  same.  The  vessel  could  have  no  interest  in 
lumber  that  the  charterers  might  prepare  and  get  ready,  but  not 
eventually  load.  As,  by  the  terms  of  the  charter,  the  whole  busi- 
ness of  loading  was  in  the  control  of  the  charterers,  who  could  delay 
or  dispatch  as  they  willed,  we  hold  that  the  term  "cargo  to  be  fur- 
nished" means,  in  this  charter  party,  cargo  to  be  loaded,  and  the 
lay  days  must  be  determined  by  the  quantity  of  cargo  loaded. 

In  Guerard  v.  The  Lovspring  (D.  C.)  42  Fed.  856,  and  in  Baldwin 
V.  Timber  Co.,  142  N.  Y.  279,  36  N.  E.  1060,  charters  similar  to  the 
one  under  consideration,  and  containing  a  provision  for  the  char- 
terers to  do  the  stowing,  were  construed  to  the  effect  that  cargo 
was  not  furnished  to  the  vessel  until  the  same  was  actually  stowed 
on  board  by  the  charterer.  By  the  proof  as  well  as  the  stipulation 
in  the  record,  817,222  feet  were  actually  stowed  aboard  the  vessel, 
and  that  quantity,  at  50,000  feet  per  running  day,  gave  17  day's  for 
the  number  of  lay  days  to  be  allowed  the  charterers  for  loading. 
The  lay  days  commenced  on  Tuesday,  June  30th,  and,  excluding 
Sundays,  six  had  passed  when  the  storm  occurred,  July  7th.  After 
the  storm,  the  lay  days  again  commenced  to  run  on  August  4th,  and 
the  17  lay  days  expired  Saturday,  the  17th  day  of  August.  The 
cargo  was  finally  delivered,  and  the  bill  of  lading  presented  to  the 
master  of  the  vessel  for  signature,  on  August  20th.  The  libelant 
admits  that  20  days,  excluding  Sundays,  were  taken  in  loading  the 
vessel,  and  we  therefore  find  that  at  the  time  of  clearance  the  ves- 
sel was  entitled  to  3  days'  demurrage. 

After  the  bill  of  lading  was  presented  to  the  master  for  signa- 
ture, he  delayed  several  days  before  signing  the  same,  and  for  this 
delay  the  vessel  also  claims  demurrage.  The  reason  given  for  the 
delay  by  the  master  was  that  therein  the  cargo  was  not  correctly 
described,  nor  was  there  any  protest  for  demurrage.  As  the  mas- 
ter, after  a  week's  delay,  corrected  the  bill  of  lading  in  these  re- 
spects, and  then  signed  and  delivered  the  same,  we  are  unable  to 
see  any  reason  why  he  did  not  do  so  without  delay;  and,  certainly, 
there  is  no  good  reason  to  charge  the  charterers  with  the  delay  the 
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master  took  to  deliberate.  There  is  evidence  in  the  record  tend- 
ing to  show  that  the  master  was  waiting  to  consult  owners  and  ob- 
tain money  to  pay  the  vessel's  expenses,  but  it  is  not  very  material. 

The  claimant  in  the  court  below,  in  his  cross  libel,  claimed  that 
in  the  account  rendered  by  the  H.  Baars  Company  for  loading  the 
vessel,  and  which  account  was  paid  by  the  claimant,  there  were 
overcharges  for  manifest,  harbor  master's  fees,  chains  lost,  dogs  lost 
and  broken,  and  expenses  for  stamps  and  rafts,  in  all  amounting 
to  $33.20.  These  expenses  were  not  properly  chargeable  to  the  ves- 
sel, because,  under  the  terms  of  the  charter  party,  the  charterers 
were  to  load  the  vessel,  and  pay  wharfage,  tonnage,  custom-house, 
quarantine,  and  harbor  master's  fees,  etc.  The  account  was  set- 
tled by  the  master,  apparently  without  objection,  and  in  a  subse- 
quent account  for  readjustment  of  charges,  which  was  settled  by 
the  libelant,  no  mention  is  made  of  these  charges;  but  as  these  mat- 
ters were  clearly  overcharges,  and  as  in  this  case  the  accounts  be- 
tween the  parties  are  generally  adjusted,  the  claim  for  |33.20  should 
be  allowed. 

Following  the  views  herein  expressed,  the  account  between  the 
parties  is  as  follows:  The  vessel  owes  the  libelant  |98.80,  extra 
expenses  of  the  vessel  on  her  second  trip  to  quarantine;  f 551.04, 
amount  of  demurrage  paid  in  Buenos  Ayres.  The  libelant  owes  the 
vessel  1275.52,  three  days'  demurrage,  at  |91.84  per  day;  and  the 
further  sum  of  |33.20,  overcharges  for  dogs,  chains,  etc.  The  bal- 
ance due  libelant  is  |341.12,  for  which  amount,  with  interest  at  5 
per  cent,  per  annum  from  August  29,  1896,  the  libelant  should  have 
a  decree.  The  decree  appealed  from  is  reversed,  and  the  cause  is 
remanded,  with  instructions  to  enter  a  decree  for  the  libelant  for 
the  sum  of  |341.12,  with  interest  at  5  per  cent,  per  annum  from 
August  29,  189<>;  the  costs  of  this  court  to  be  paid  by  the  appellee 
and  cross  libelant,  and  the  costs  of  the  district  court  to  be  paid  one- 
half  by  each  party. 


(98  Fed.  372.) 

LAFLIN  et  al.  v.  SHACKLEFORD  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     December  5,  1899.) 

No.  823. 

1.  Pleading — Amendment  op  Bill  of  Fauticulaks. 

Under  its  general  power  to  allow  amendment  of  pleadings,  a  trial  court 
may,  in  its  discretion,  permit  the  amendment  of  a  bill  of  particulars  at- 
tached to  the  declaration. 

2.  Review  on  Appeal— Rulings  on  Evidence. 

An  assignment  of  error  based  upon  a  ruling  rejecting  an  offer  of  evl> 
dence  which  embraced  the  entire  record  and  proceedings  In  a  former  suit, 
a  large  part  of  which  was  immaterial  and  irrelevant,  does  not  raise  the 
question  of  the  admissibility  of  other  portions.  Such  question  could  only 
be  presented  for  review  by  offering  those  portions  separately,  and  obtain- 
ing rulings  thereon. 
8.  Same— Sufficiency  of  Bill  of  Exceptions. 

To  enable  the  circuit  court  of  appeals  to  review  a  ruling  rejecting  evi- 
dence, the  substance,  at  least,  of  the  evidence  excluded  must  be  incorpo- 


Digitized  by 


Google 


LAFLIN    V.  8HACKLEF0KD.  103 

rated  In  the  bill  of  exceptions,  as  Is  expressly  required  by  rule  11  of  the 
court  for  the  Fifth  circuit. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

W.  H.  Baker,  for  plaintiffs  in  error. 
Edw.  R.  Gunby,  for  defendants  in  error. 

Before  PARDEE,  McOORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  is  an  action  on  an  account  for 
services  rendered  as  attorneys  at  law,  brought  by  Thomas  M.  Shackle- 
ford  and  !N.  B.  K.  Pettingill,  late  partners  as  Shackleford  &  Pettin- 
gill,  against  Albert  S.  Laflin  and  John  P.  Laflin.  Judgment  was  had 
for  the  plaintiffs  in  the  court  below  for  $2,700,  and  the  defendants 
bring  the  case  to  this  court  to  reverse  the  judgment. 

1.  The  first  assignment  of  error  is  that  the  court  erred  in  allow- 
ing the  plaintiffs  during  the  trial  to  amend  the  bill  of  particulars  at- 
tached to  the  declaration  by  adding  thereto  an  item  *4or  legal  serv- 
ices in  the  case  of  Laflin  and  Laflin  against  Mary  A.  Philbrick  and 
others."  The  bill  of  particulars  as  first  filed  contained  an  item  for 
a  retainer  in  the  suit,  but  none  for  a  fee  for  legal  services.  The  dec- 
laration, however,  claimed  |3,058.25  for  and  as  a  reasonable  re- 
tainer, ^and  for  the  labor  and  professional  services  of  the  said  plain- 
tiffs." The  bill  of  exceptions  shows  that  the  exception  was  taken 
to  the  ruling  of  the  court  that  the  said  amendment  should  be  al- 
lowed. The  allowance  of  an  amendment  to  the  pleadings  is  dis- 
cretionary with  the  court  below.  Chapman  v.  Barney,  129  U.  S.  677, 
9  Sup.  a.  426;  Bullitt  Co.  v.  Washer,  130  U.  S.  142,  9  Sup.  Ct.  499, 
32  L.  Ed.  885.  The  purpose  of  the  bill  of  particulars  is  to  amplify 
the  declaration,  and  to  inform  the  defendant  substantially  on  what 
the  i^aintiffs  action  is  founded.  A  bill  which  does  this  is  good. 
Canal  Co.  v.  Knapp,  9  Pet.  541,  9  L.  Ed.  222.  No  good  reason  seems 
to  exist  why  courts  that  have  the  authority  to  permit  the  declara- 
tion to  be  amended  should  not  also  have  the  power  to  allow  an 
amendment  to  the  bill  of  particulars.  The  question  has  been  decided 
by  the  courts  of  last  resort  in  many  of  the  states,  and  the  authority 
to  allow  such  amendment  has  been  uniformly  sustained.  3  Enc.  PI. 
ft  Prac.  (1895)  p.  537,  and  cases  there  cited.  In  the  case  of  Canal  Co. 
V.  Kna[^,  supra,  the  supreme  court  incidentally  treats  a  bill  of  par- 
ticulars as  amendable.  It  was  in  the  discretion  of  the  lower  court 
to  permit  the  amendment  of  the  bill  of  particulars.  If  the  character 
of  the  amendment  had  surprised  the  defendants,  so  as  to  make  it  un- 
just to  proceed  with  the  trial,  on  proper  application  a  continuance 
would  have  been  allowed. 

2.  The  second  assignment  of  error  is  that  the  court  erred  in  re- 
fusing to  permit  the  defendants  to  introduce  in  evidence  the  record 
and  the  proceedings  in  the  case  of  Laflin  and  Laflin  against  Mary 
A  Philbrick  and  others,  and  to  read. the  same  to  the  jury.  On  the 
trial  the  plaintiffs  introduced  evidence  tending  to  prove  tiiat  Jeffer- 
son B.  Browne  was  the  agent  and  attorney  of  the  defendants,  and 
resided  at  Key  West,  Fla.^  and  that  at  Browne*s  request  the  plaintiff 
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Pettingill  went  to  Key  West,  and  was  away  from  Tampa,  his  home, 
for  about  one  week,  during  which  time  he  was  rendering  profes- 
sional services  in  the  case  of  Laflin  and  Lafilin  against  Mary  A.  Phil- 
brick  and  others.  Whije  in  Key  West,  upon  information  furnished 
him  by  Browne,  he  prepared  and  filed  certain  amendments  to  the 
original  bill  of  complaint  in  the  case.  The  testimony  previously  in- 
troduced by  the  plaintiffs  showed  that  the  bill  of  complaint  in  the 
case  was  prepared  by  Browne,  and  that,  in  the  opinion  of  Browne,  it 
had  become  necessary  for  him  to  accept  the  position  of  the  receiver 
sought  to  be  appointed  by  the  bill.  The  plaintiffs  had  been  employed 
tp  sign  the  bill  as  counselors  and  solicitors  for  the  complainants, 
and  had  been  paid  therefor  the  sum  of  f300.  The  plaintiffs'  testi- 
moi^y  tended  to  show  that  the  sum  of  |300  was  in  full,  of  the  claims 
for  services  rendered  by  signing  the  bill  of  complaint,  having  decree 
entered,  injunction  granted,  and  receiver  appointed.  This  bill  was 
filed  in  the  state  court,  and  Browne  was  appointed  receiver.  After- 
wards the  case  was  removed  from  the  state  court  to  the  United 
States  court.  The  plaintiffs  further  introduced  evidence  tending  to 
show  that  the  plaintiff  Pettingill  had  interviews  with  the  defendants 
in  the  city  of  New  York,  and  that  professional  advice  of  a  general 
character  was  given  by  him.  The  plaintiffs  also  introduced  evidence 
tending  to  show  the  value  of  the  services  rendered  by  the  plaintiffs 
to  the  defendants  by  introducing  as  witnesses  attorneys  at  law  to 
testify  as  experts  as  to  the  value  of  the  services  rendered.  The  de- 
fendants afterwards,  as  a  part  of  their  testimony,  offered  in  evidence 
the  records  and  the  proceedings  in  the  case  of  Laflin  and  Laflin 
against  Mary  A.  Philbrick  and  others,  including  in  such  records  the 
amendments  to  the  original  bill  of  complaint  in  said  cause  prepared 
and  filed  by  the  plaintiff,  Pettingill,  consisting  of  about  50  pages, 
more  or  less,  for  the  purpose  of  showing  the  work  and  services  ren- 
dered, to  the  introduction  of  which  the  plaintiffs  objected  on  the 
ground  that  the  same  was  immaterial  and  irrelevant.  The  court  sus- 
tained the  objection,  and  ruled  that  the  records  and  proceedings 
were  not  admissible  in  evidence.  To  this  ruling  the  defendants  ex- 
cepted. It  is  true,  as  contended  by  the  plaintiffs  in  error,  that  in  an 
action  for  legal  services  the  opinion  of  attorneys  as  to  their  value 
is  not  to  preclude  juries  from  exercising  their  own  knowledge  and 
ideas  on  the  subject.  Expert  evidence  is  not  the  only  evidence  re- 
ceived in  such  cases.  As  in  other  actions,  any  material,  relevant 
evidence  is  received.  On  all  the  evidence  the  case  is  decided,  and 
the  jury  is  not  bound  to  accept  the  opinion  of  the  expert  witnesses 
as  conclusive.  Head  v.  Hargrave,  105  U.  S.  45,  26  L.  Ed.  1028;  The 
Conqueror,  166  U.  S.  110,  17  Sup.  Ct.  510,  41  L.  Ed.  937.  But  the 
rules  of  procedure  in  actions  where  expert  evidence  is  offered,  and  de- 
fendants seek  to  answer  or  rebut  it,  are  the  same  as  in  ordinary  cases. 
The  assignment  of  error  and  the  bill  of  exceptions  in  this  case 
must  be  tried  and  construed  as  in  other  cases.  We  find  that  the 
defendants  offered  in  evidence  "the  records  and  proceedings  in  the 
case  of  Laflin  and  Laflin  against  Philbrick  and  others."  The  offer 
is  not  alone  of  the  50  pages  of  amendments  to  the  bill.  It  is  not 
simply  an  offer  of  the  record  in  the  cause.    The  proposition  is  to 
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read  to  the  jury  the  whole  file  of  papers,  the  record  and  proceedings 
in  the  cause,  which  includes  all  processes  issued,  and  all  papers,  mo- 
tions, and  writs  relating  to  the  various  steps  taken  by  either  party 
in  the  action.  This  is  offered  as  a  whole.  No  offer  is  made  of 
the  pleadings  alone,  the  amendment  alone,  or  of  such  papers  from 
the  file  as  would  tend  to  show  what  professional  services  had  been 
performed  by  the  plaintiffs.  The  question  as  to  the  admissibility 
of  these  in  evidence,  or  of  either  of  them  if  offered  separately,  is  not 
before  the  court  for  decision.  The  question  for  decision  is,  does  it 
appear'  from  the  bill  of  exceptions  that  the  court  erred  in  excluding 
the  evidence  as  offered?  The  well-established  rule  is  that  every  pre- 
sumption is  in  favor  of  the  correctness  of  the  ruling  of  the  court 
below.  The  party  complaining  must  make  it  appear  that  an  error 
has  been  committed.  To  do  this,  he  must  separate  relevant  and 
material  evidence  from  that  which  is  irrelevant  and  immaterial,  and 
offer  only  the  former.  If  he  offers  both  as  a  whole,  the  ruling  of 
the  court  rejecting  it  all  will  not  be  reversed  on  appeal.  This  rule 
is  well  applied  and  expressed  in  Wheeler  v.  Styles,  28  Tex.  240,  the 
court  saying  that  if  the  party  offered  to  introduce  the  whole  record, 
%hen  but  a  small  part  of  it  was  competent,  and  failed  to  point 
out  to  the  court  below  the  part  that  was  competent,  this  court  will 
not  revise  the  ruling  of  the  court  below  excluding  the  whole  of  the 
record."  Ree,  also,  Warren  v.  Wagner,  75  Ala.  188,  200.  It  should 
be  noted,  also,  as  a  rule  of  general  application,  that,  where  the  excep- 
tion alleges  error  on  the  part  of  the  trial  court  in  the  rejection  of 
evidence,  the  substance,  at  least,  of  such  excluded  evidence  should 
be  incorporated  in  the  bill  of  exceptions.  This  is  necessary  to  en- 
able the  appellate  court  to  see  whether  the  evidence  was  material. 
In  Livingston  v.  Cooper,  22  Fla.  292,  is  a  clear  expression  of  this 
general  rule.  Mr.  Justice  Van  Valkenburgh,  speaking  for  the  court, 
said: 

**It  Is  a  rule  of  law.  well  settled,  that  every  presumption  is  In  favor  of  the 
correctness  of  the  ruling  of  the  court  below;  and,  in  order  to  induce  the  appel- 
late court  to  reverse  such  ruling,  it  must  appear  that  an  error  has  been  com- 
mitted. And,  when  a  party  falls  to  bring  up  the  evidence  upon  which  such 
mling  is  based,  this  court  wIU  refuse  to  consider  the  exception." 

In  Barwick  v.  Rackley,  45  Ala.  215,  the  party  had  offered  in  evi- 
dence "all  the  records  of  said  court  pertaining  to  said  settlement." 
No  part  of  the  evidence  was  in  the  bill  of  exceptions.    The  court  said: 

*The  papers  and  records  stated  to  have  been  introduced  in  evidence  are 
merely  mentioned  by  name.  As  the  evidence  is  not  set  out  in  the  bill  of  ex- 
ceptions, we  cannot  know  whether  the  probate  court  decided  right  or  wrong. 
The  rule  in  such  cases  is  that  the  appellate  court  will  presume  the  court  below 
decided  right,  and  affirm  its  judgment." 

The  same  rule  is  established  by  the  courts  of  last  resort  in  many 
of  the  states.  3  Enc.  PI.  &  Prac.  427,  §  8,  and  cases  cited  in  note  2. 
Role  11  of  this  court  (31  C.  C.  A.  cxlvi.,  90  Fed.  cxlvi.)  provides  that 
**when  the  error  alleged  is  to  the  admission  or  the  rejection  of  evi- 
dence, the  assignment  of  errors  shall  quote  the  full  substance  of  the 
e\idence  submitted  or  rejected."  This  rule  cannot  be  complied  with 
unless  the  bill  of  exceptions  is  in  conformity  with  the  practice  as 
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here  stated.  Rule  21  of  the  supreme  court  on  this  point  is,  in  effect, 
the  same  as  rule  11  of  this  court.  In  Packet  Co.  v.  Clough,  20  Wall. 
528,  22  L.  Ed.  406,  applying  the  twenty-first  rule  of  that  court,  the 
supreme  court  said: 

**A  party  who  complains  of  the  rejection  of  evidence  must  show  that  he  was 
injured  by  the  rejection.  His  biU  of  exceptions  must  malce  it  appear  that,  if 
it  had  been  admitted,  it  might  have  led  the  jury  to  a  different  verdict.  This 
must  be  understood  as  the  practice  in  this  court,  and  such  is  the  requirement  of 
our  twenty-first  rule.  By  that  rule  it  is  ordered  that,  when  the  error  assigned 
is  to  the  admission  or  rejection  of  evidence,  the  specification  shall  quote  the 
^U1  substance  of  the  evidence  offered,  or  copy  the  offer  as  stated  in*  the  bUl 
of  exceptions." 

T^e  judgment  of  the  circuit  court  is  affirmed. 


(98  Fed.  387.) 
CITY  OF  SANTA  CRUZ  v.  WAITB. 
(Circuit  Court  of  Appeals,  Ninth  Circuit.    December  4,  1899.) 
No.  505. 

1.  Municipal  Bonds— Authority  to  Issue— Refunding  Bonds. 

A  statute  authorizing  cities  to  refund  their  ^'outstanding  indebtedness, 
evidenced  by  bonds  and  warrants  thereof,"  gives  a  city  no  power  to  issue 
bonds  for  the  purpose  of  paying  bonds  of  a  water  company  secured  by 
mortgage  on  its  property,  which  the  city  has  since  bought  subject  to  the 
mortgage. 

2.  Same— Estoppel  by  Recitals. 

Act  Cal.  March  1,  1893  (St  1893,  p.  59),  authorizes  the  governing  bodies 
of  cities  and  towns,  other  than  cities  of  the  first  class,  having  outstanding 
indebtedness  evidenced  by  bonds  and  warrants,  to  submit  to  the  electors 
the  question  of  refunding  such  indebtedness,  and  provides  that  the  notice 
of  the  election  shall  recite  the  indebtedness  proposed  to  be  refunded.  Act- 
ing under  such  statute,  the  mayor  and  council  of  a  city  submitted  the  ques- 
tion of  issuing  bonds  for  the  refunding  of  a  certain  indebtedness  specified 
in  the  notice  of  election,  a  portion  of  which  the  city  had  no  power,  under 
the  statute,  to  refund,  and  on  a  favorable  vote  the  officers  issued  a  series 
of  bonds,  which  they  sold  on  credit,  and  which  were  resold  by  the  pur- 
chasers, who  became  insolvent,  by  reason  of  which  the  city  received  noth- 
ing from  the  issue.  Held,  that  inasmuch  as  the  city  council  qpuld  only  act, 
\n  caUing  the  election  and  prescribing  the  notice  therefor,  by  order,  resolu- 
tion, or  ordinance,  which,  by  the  statutes  of  the  state,  are  required  to  be 
made  matters  of  public  record,  the  statute  charged  aU  purchasers  of  bonds 
issued  thereunder  with  notice  of  the  facts  shown  by  such  record  in  regard 
to  the  character  of  the  indebtedness  to  refund  which  they  were  issued: 
and  that  the  officers  of  the  city,  under  the  implied  authority  given  them  to 
issue  the  bonds  on  a  favorable  vote,  had  no  power  to  make  recitals  therein 
which  would  relieve  the  purchasers  from  the  effect  of  such  notice,  or  estop 
the  city  from  proving  by  such  records  the  invalidity  of  the  bonds. 

8.  Jurisdiction  of  Federal  CJourts- Actions  on  Municipal  Bonds. 

The  owner  of  municipal  bonds,  or  coupons  therefrom,  containing  a  di- 
rect promise  to  pay,  may  maintain  an  action  at  law  in  a  federal  court  to 
recover  judgment  thereon,  where  the  requisite  Jurisdictional  facts  appear, 
although,  under  the  laws  of  the  state,  such  bonds  or  coupons  are  payable 
only  out  of  a  special  fund  which  the  statute  requires  the  officers  of  the 
defendant  to  create  by  the  levy  of  taxes  for  that  purpose;  nor  is  the  plain- 
tiff required  to  show  that  they  have  performed  their  duty  In  that  regard. 

Gilbert,  Circuit  Judge,  dissenting. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California; 

John  Garber  and  Car!  E.  Lindsay  (James  O.  Maguire,  of  counsel), 
for  plaintiff  in  error. 

Chickering,  Thomas  &  Greggory  and  Wm.  Thomas,  for  defendant 
in  error. 

Frank  Sullivan,  amicus  curiae. 

Before  GILBEKT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Cinuit  Judge.    The  constitution  of  California  provides  for 
the  classification  of  municipal  corporations.    The  plaintiff  in  error 
(defendant  in  the  court  below)  is,  and  was  at  all  the  times  mentioned 
in  the  record,  a  municipal  corporatioji  of  the  fifth  class,  organized 
and  existing  under  and  by  virtue  of  a  statute  of  the  state  of  Cali- 
fornia, approved  March  31,  1866  (St.  1865-66,  p.  547),  entitled  "An 
act  to  incorporate  the  town  of  Santa  Cruz,"  and  an  act  supplemental 
thereto,  approved  March  11,  1878,  entitled  "An  act  to  reincorporate 
the  city  of  Santa  Cruz"  (St.  1878,  p.  189).    The  present  is  an  action 
at  law  to  recover  the  amount  alleged  to  be  due  on  9  refunding  bonds 
and  282  interest  coupons  attached  to  the  same  and  to  other  refund- 
ing bonds,  alleged  to  have  been  issued  by  the  city  of  Santa  Cruz  on 
the  16th  day  of  April,  1894,  under  and  by  virtue  of  an  act  of  the 
state  of  California  approved  March  1,  1893,  and  entitled  "An  act  to 
amend  an  act  entitled  *An  act  to  authorize  the  common  council,  board 
of  trustees,  or  other  governing  body  of  any  incorporated  city  or  town, 
other  than  cities  of  the  first  class,  to  refund  its  indebtedness,  issue 
bonds  therefor,  and  provide  for  the  payment  of  the  same,'  approved 
March  15,  1883"  (St.  1893,  p.  59).    While  the  suit  directly  involves 
only  the  amount  alleged  to  be  due  upon  the  bonds  and  coupons  men- 
tioned, it  necessarily  involves  the  validity  of  the  entire  issue  under 
that  act,  consisting  of  360  bonds  of  |1,000  each,  purporting  to  have 
been  issued  at  the  same  time.    It  appears  from  the  findings  of  the 
court  below  that  on  February  26, 1894,  the  city  of  Santa  Cruz  had  an 
outstanding  bonded  indebtedness  of  |271,000,  or  thereabouts,  and 
was  also  the  owner  of  certain  waterworks,  and  necessary  appurte- 
nances thereto,  including  land,  water  rights,  etc.,  theretofore  pur- 
chased by  it  from  the  City  Water  Company  of  Santa  Cruz,  a  private 
corporation.    The  waterworks  and  appurtenant  property  were  sub- 
ject to  a  mortgage,  which  had  been  placed  thereon  by  the  City  Water 
Company  of  ^nta  Cruz  for  the  purpose  of  securing  an  outstanding 
bonded  indebtedness  of  that  corporation  in  the  sum  of  (89,000  and 
interest  thereon.    On  the  said  26th  day  of  February,  1894,  the  com- 
mon council  of  the  city,  deeming  it  for  the  best  interests  of  the  city 
to  refund  its  bonded  indebtedness  under  the  provisions  of  the  act  of 
March  1,  1893,  adopted  an  ordinance,  which  was  duly  approved  by 
the  mayor,  providing  for  a  special  election  to  be  held  in  the  city  of 
Banta  Cruz  on  the  13th  day  of  March,  1894,  at  which  there  should 
be  submitted  to  its  qualified  electors  the  question  of  refunding  the 
outstanding  bonded  indebtedness   of  the  city.    The  indebtedness 


Digitized  by 


Google 


108  30  C.  C.  A.  REPORTS. 

wliich  it  was  thus  proposed  to  refund  was  described  in  the  ordinance 
as  consisting  not  only  of  certain  bonds  of  the  city,  amounting  to  the 
sum  of  $271,000,  but  also  **eighty-nine  (89)  first  mortgage  bonds  (with 
interest  thereon  from  November  1,  1893)  of  the  corporation,  the  City 
Water  Company  of  Santa  Cruz,  heretofore  issued  by  said  corporation, 
the  City  Water  Company  of  Santa  Cruz,  which  bonds  bear  date  May 
1,  1890,  and  are  of  the  denomination  of  one  thousand  (f  1,000)  dollars 
each,  and  bearing  interest  at  the  rate  of  six  (6)  per  cent,  per  annum, 
payable  semiannually,  and  are  secured  by  a  mortgage  or  deed  of  trust 
upon  the  property  known  as  the  ^ity  Waterworks  of  Santa  Cruz,' 
executed  by  the  City  Water  Company  of  Santa  Cruz,  as  party  of  the 
first  part  therein,  to  the  Holland  Trust  Company  of  New  York,  as 
trustee,  party  of  the  second  part  therein ;  and  which  said  bonds  out- 
standing were,  at  the  time  of  the  conveyance  by  the  City  Water  Com- 
pany of  Santa  Cruz  to  the  City  of  Santa  Cruz  of  the  property  known 
as  the  *City  Waterworks,'  and  now  are,  a  valid  lien  and  charge  upon 
the  said  property  known  as  the  'City  Waterworks/  and  became  there- 
by a  part  of  the  bonded  indebtedness  of  the  city  of  Santa  Cruz." 
More  than  two-thirds  of  the  qualified  electors  of  the  city  voted  at  the 
special  election  thus  called  in  favor  of  the  proposition  to  refund  the 
then  outstanding  bonded  indebtedness,  as  described  in  the  ordinance, 
and  thereafter,  to  wit,  on  March  26, 1894,  the  common  council  of  the 
city  passed,  and  its  mayor  approved,  an  ordinance  for  the  purpose 
of  carrying  into  effect  the  will  of  the  electors  as  expressed  at  the 
ejection.  This  ordinance  provided  for  the  issuance  of  360  interest- 
bearing  bonds  of  the  city  of  the  denomination  of  f  1,000  each,  and  also 
directed  that  said  bonds  should  be  signed  by  the  mayor  and  city  clerk, 
and  should  contain  the  following  recitals: 

**This  bond  is  one  of  a  series  of  bonds  of  like  date,  tenor,  and  effect,  issued 
by  the  said  city  of  Santa  Cruz  for  the  purpose  of  refunding  the  bonded  indebt- 
edness of  said  city,  and  issuing  bonds  therefor,  and  providing  for  the  payment 
of  the  same  under,  and  in  pursuance  of,  and  in  conformity  with  the  provisions 
of  an  act  of  the  legislature  of  the  state  of  California,  *An  act  to  amend  an  act 
entitled  "An  act  authorizing  the  common  council,  board  of  trustees,  or  other 
governing  body  of  any  incorporated  city  of  town,  other  than  cities  of  the 
tirst  class,  to  refund  its  indebtedness,  issue  bonds  therefor,  and  provide  for 
the  payment  of  the  same"  (approved  March  15,  1883)/  approved  March  1,  1893, 
and  in  pursuance  of  and  in  conformity  with  the  constitution  of  the  state  of 
California  and  the  ordinances  of  the  city  of  Santa  Cruz,  and  in  pursuance  of  and 
in  conformity  with  a  vote  of  more  than  two-thirds  of  all  the  qualified  electors 
of  said  city  of  Santa  Cruz  voting  at  a  special  electloh  duly  and  legaUy  caUed 
and  held  and  conducted  in  said  city,  as  provided  under  said  act,  on  Tuesday, 
the  thirteenth  day  of  March,  1894,  notice  thereof  having  been  duly  and  legally 
given  and  published  in  the  manner  as  required  by  law.  and  after  the  result  of 
said  election  had  been  duly  canvassed,  found,  and  declared  in  the  manner  and 
as  required  by  law;  and  it  is  hereby  certified  and  declared  that  all  acts,  condi- 
tions, and  things  required  by  law  to  be  done  precedent  to  and  in  the  issue  of 
said  bonds  have  been  properly  done,  happened,  and  performed  in  legal  and  due 
form,  and  as  required  by  law." 

The  ordinance  further  directed  that  such  bonds  should,  after  public 
notice  inviting  bids  therefor,  be  sold  to  the  highest  bidder,  for  not 
less  than  their  face  value,  in  United  States  gold  coin,  to  be  paid  on 
delivery  at  the  city  treasurer's  office  in  the  city  of  Santa  Cruz.  The 
bonds  were  offered  for  sale,  but  the^^e  were  no  bidders  for  them; 
and  on  April  16,  1894,  the  date  to  which  the  common  council  of  the 
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dty  had  regularly  adjourned,  there  were  present  William  T.  Jeter, 
a«8uming  to  act  as  mayor,  and  J.  Howard  Bailey,  F.  J.  Hoffman,  E. 
G.  Green,  and  F.  W.  Lucas,  assuming  to  act  as  the  common  council, 
of  the  city.  At  this  meeting,  a  proposition,  theretofore  made  by  the 
firm  of  Coffin  &  Stanton,  to  take  all  of  the  bonds,  was  accepted,  upon 
condition  that  satisfactory  security  for  its  faithful  performance  by 
Coffin  &  Stanton  be  furnished.  This  proposition  was  dated  February 
27, 1894  (the  day  after  the  adoption  of  the  ordinance  calling  the  elec- 
tion), and  was,  in  substance,  one  by  which  Coffin  &  Stanton  were  to 
purchase  the  refunding  bonds  at  par  value,  less  3  per  cent,  without 
the  payment  of  any  money  at  the  time  of  their  delivery,  or  giving  any 
other  consideration  therefor  than  their  promise  to  take  up  the  out- 
standing bonds  which  were  to  be  refunded,  and  forward  the  same, 
"from  time  to  time,  to  the  city,  for  cancellation."  On  April  23, 1894, 
the  said  Jeter,  assuming  to  act  as  mayor,  and  the  said  Bailey,  Hoff- 
man, Green,  and  Lucas,  assuming  to  act  as  the  common  council,  of 
the  city,  publicly  met,  pursuant  to  adjournment,  and  without  protest 
from  any  one  accepted  and  approved  a  bond  presented  by  Coffin  & 
8tanton  for  the  faithful  performance  by  them  of  the  agreement  con- 
tained in  the  proposition  mentioned,  and  thereupon  directed  the  city 
clerk  of  the  city  to  deliver  to  that  firm  the  entire  issue  of  the  refund- 
ing bonds  referred  to.  ^The  bonds  were,  in  accordance  with  this 
direction,  delivered  to  Walter  Stanton,  of  the  firm  of  Coffin  &  Stan- 
ton, on  April  24, 1894,  and  thereafter  Coffin  &  Stanton  sold  the  same 
to  various  parties,  from  some  of  whom  the  plaintiff  below  (defendant 
in  error  here)  claims  title  to  the  bonds  and  coupons  sued  on.  The 
plaintiff  is  only  the  nominal  owner  of  these  bonds  and  coupons,  the 
same  having  been  assigned  to  him  for  the  purpose  of  collection  only. 
Coffin  &  Stanton  never  complied,  in  whole  or  in  part,  with  the  agree- 
ment under  which  the  bonds  were  delivered  to  them,  and  the  city  of 
Santa  Cruz  never  received  any  benefit  whatever  from  their  sale; 
the  entire  proceeds  thereof  having  been  appropriated  by  Coffin  & 
Btanton,  who  are  insolvent.  The  bonds  are  under  the  seal  of  the  de- 
fendant city,  contain  the  recitals  set  out,  and  are  signed:  *Wm. 
T.  Jeter,  Mayor  of  the  City  of  Santa  Cruz.  Attest:  O.  J.  Lincoln, 
City  Clerk."  They  were  so  signed  on  the  16th  day  of  April,  1894, 
on  which  day  Jeter's  successor  to  the  office  of  mayor  duly  qualified. 

The  court  Wow  held — ^and  rightly  held — that  the  act  of  March  1, 
1893,  afforded  no  authority  for  the  issuance  by  the  city  of  Santa 
Cruz  of  any  bonds  for  the  purpose  of  refunding  the  indebtedness  of 
the  City  Water  Company,  which  was  a  private  corporation.  The 
court  further  held  that,  as  the  bonds  issued  by  the  city  under  that 
act  for  that  purpose  were  in  no  way  segregated  from  others  of 
the  same  issue,  the  plaintiff  could  only  be  permitted  to  recover  by 
sostaining  his  contention  that  he  was  a  bona  fide  purchaser  without 
notice  of  this  infirmity  in  the  bonds,  and  as  such  was  protected  by 
the  recitals  contained  therein.  This  contention  the  court  below  sus- 
tamed,  and  accordingly  gave  judgment  for  the  plaintiff.  (C.  C.) 
»  Fed.  619. 

The  federal  courts  have  always  protected  with  a  firm  hand  the 
rights  of  bona  fide  creditors  of  municipal  corporations^  uniformly 
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holding  that  the  bonds  issued  by  such  corporations  under  granted 
power,  negotiable  in  form,  are  valid  in  the  hands  of  a  bona  fide  holder, 
notwithstanding  irregularities  in  their  issue,  or  even  in  the  non- 
performance of  prior  conditions,  where  the  determination  of  the 
facts  of  such  performance  are  by  the  law  left  to  the  determination 
of  the  municipal  officers,  and  they  incorporate  in  the  bonds  which 
are  put  upon  the  market  proper  recitals  of  such  performance.  The 
obvious  reason  for  this  is  that,  where  the  law  under  which  such 
securities  are  authorized  to  be  issued  commits  to  the  municipal  rep- 
resentatives the  determination  of  the  conditions  precedent,  and  those 
representatives  recite  upon  the  face  of  the  bonds  such  performance, 
common  honesty  demands  that  the  municipality  be  estopped  to  deny 
the  truth  of  the  recitals  as  against  the  bona  fide  purchaser  of  the 
bonds.  But  it  is  equally  well  settled  that  where  the  power  to  issue 
such  bonds  did  not  exist,  or  where  the  law  under  which  they  are  is- 
sued requires  certain  facts  to  be  made  a  matter  of  record,  open  to 
the  inspection  of  every  one,  there  can  be  no  implication  that  it  was 
intended  to  leave  such  facts  to  be  determined  by  the  officers  charged 
with  the  duty  of  issuing  the  bonds,  and  conclude  by  their  recitals  con- 
trary to  the  facts  so  recorded.  Sutlifif  v.  Commissioners,  147  U.  S. 
230,  13  Sup.  Ct.  318,  37  L.  Ed.  145;  Dixon  Co.  v.  Field,  111  U.  S.  83, 
4  Sup.  Ct.  315,  28  L.  Ed.  360.  It  is,  as  a  xnatter  of  course,  not  de- 
nied that  every  purchaser  of  a  municipal  bond  is  charged  with  no- 
tice of  the  law  under  and  by  virtue  of  which  it  is  issued.  In  the 
present  case  that  law  is  found  in  the  statute  of  March  1,  1893  (St. 
1893,  p.  59),  the  first  and  second  sections  of  which  are  as  follows: 

"Section  1.  That  wbenever  any  Incorporated  city  or  town,  other  than  cities 
of  the  first  class,  in  this  state,  has  an  outstanding  indebtedness,  evidenced 
by  bonds  and  warrants  thereof,  the  conunon  council,  board  of  trustees,  or 
other  governing  body  thereof,  shaU  have  power  to  submit  to  the  qualified  elect- 
ors of  such  city  or  town,  at  an  election  to  be  held  for  that  purpose,  the  ques- 
tion of  refunding  such  indebtedness.  Said  election  shall  be  called  and  held  in 
the  same  manner  in  which  other  elections  are  h^d  in  such  city  or  town.  The 
notice  of  such  election  shaU  recite  the  indebtedness  to  be  refunded,  together 
with  the  denomination,  character,  time  of  payment,  rate  of  interest,  as  wcdl 
as  all  other  detaUs  of  the  bonds  proposed  to  be  issued.  Such  bonds  shall  be 
of  the  character  known  as  'serials,*  one  fortieth  of  the  principal  being  payable 
each  year,  together  with  interest  due  on  all  sums  unpaid.  Said  bonds  may  be 
issued  in  denominations  not  to  exceed  one  thousand  dollars,  nor  less  than  one 
hundred  dollars;  principal  and  interest  being  payable  in  gold  coin  or  lawful 
money  of  the  United  States,  and  either  at  the  oflBce  of  treasurer  of  such  city 
or  town,  or  at  a  designated  bank  situated  in  the  cities  of  San  Francisco,  New 
York,  Boston,  or  Chicago.  Interest  upon  the  same  shall  not  exceed  six  per 
cent,  per  annum,  and  may  be  payable  semi-annually.  Said  bonds  shall  be 
sold  in  the  manner  provided  by  such  city  council,  or  other  governing  body,  to 
the  highest  bidder,  for  not  less  than  their  face  value,  in  the  same  character  of 
money  in  which  they  were  payable.  The  proceeds  of  such  sale  shall  be  placed 
in  the  treasury  to  the  credit  of  the  funding  fund,  and  shaU  be  applied  only  for 
the  purpose  of  refunding  the  indebtedness  for  which  they  have  been  issued. 
Said  common  council  or  other  governing  body,  shall,  at  the  time  of  fixing  the 
general  tax  levy  for  each  year,  and  in  the  same  manner  for  such  tax  levy 
provided,  levy  and  collect  annually,  each  year,  sufllclent  money  to  pay  one 
fortieth  part  of  the  principal  of  such  bonds,  and  also  the  annual  interest  upon 
the  portion  remaining  unpaid. 

"Sec.  2.  Whenever  sufllcient  money  Is  in  the  funding  fund,  in  the  hands  at 
the  treasurer,  to  redeem  one  or  more  of  the  outstanding  bonds  proposed  to 
be  refunded,  he  shall  publish  once  a  week  for  two  weeks  in  some  newspaper  of 
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general  circulation  published  in  such  city  or  town,  if  there  be  any,  a  notice  to 
the  effect  that  he  is  prepared  to  pay  such  bond  or  bonds  (giving  the  number 
thereof),  and  if  the  same  are  not  presented  for  redemption  within  thirty  days 
after  the  first  publication  of  such  notice,  the  interest  on  such  l>onds  will  cease. 
He  shall,  at  the  same  time,  deposit  in  the  post  office  a  copy  of  such  notice,  in- 
closed in  a  sealed  envdope  with  the  postage  paid  thereon,  addressed  to  the 
owner  or  owners  of  such  bond  or  bonds  at  the  post  office  address  of  such  owner 
or  owners,  as  shown  by  the  record  thereof  Icept  in  the  treasurer's  office.  If 
such  bond  or  bonds  are  not  presented  within  the  time  specified  in  such  notice, 
the  interest  thereon  shall  then  cease,  and  the  amount  due  be  set  aside  for  the 
payment  of  the  same,  wheneyer  presented.  All  redemption  of  bonds  shall  be 
made  according  to  the  priority  in  the  order  of  their  issuance,  beginning  at  the 
first  number.  Whenever  such  outstanding  bonds  are  surrendered  and  paid, 
the  treasurer  shall  proceed  to  cancel  the  same  by  indorsing  on  the  face  thereof 
the  amount 'for  which  they  are  received,  the  word  'Cancelled,'  and  the  date 
of  cancellation.  He  shall  also  keep  a  record  of  such  bonds  so  redeemed,  and 
shall  make  a  report  of  the  same  to  the  common  council,  or  other  governing 
body  of  such  city  or  town,  at  least  once  a  month,  accompanying  the  same 
therewith  by  the  bonds  which  have  been  taken  up  and  cancelled." 

It  will  be  noticed  that  there  is  in  this  act  no  express  grant  of 
power  on  the  part  of  the  municipal  authorities  to  issue  any  bonds. 
There  is  an  implied  power;  but  the  implication  is,  not  to  issue  bonds 
for  any  and  all  purposes,  but  refunding  bonds,  with  which  to  take 
up  the  outstanding  bonds  and  warrants  of  the  city,  provided  a  ma- 
jority of  the  qualified  electors  of  the  city  should  so  vote  upon  the 
submission  of  the  question  to  them  in  the  mode  described  by  the 
act.  Whether  the  then  outstanding  indebtedness  of  the  city  should 
he  refunded  or  not  was  not  left  to  the  determination  of  the  mu- 
nicipal authorities,  but  they  were,  by  the  statute,  empowered  to  sub- 
mit that  question  to  a  vote  of  the  qualified  electors  of  the  city,  speci- 
fying in  the  notice  of  election  the  indebtedness  to  be  refunded, 
together  with  all  details  of  the  proposed  issue.  The  power  thus 
conferred  on  the  mayor  and  council  could  only  be  exercised  at  a 
meeting  of  the  municipal  board.  Such  bodies  can  only  act  by  order, 
ordinance,  or  resolution,  as  every  one  is  bound  to  know.  Wesson  v. 
Saline  Co.,  20  C.  C.  A.  227,  73  Fed.  919;  15  Am.  &  Eng.  Enc.  Law, 
pp.  1028-1030,  and  cases  there  cited.  In  the  present  instance  the 
action  of  the  mayor  and  council  was  by  ordinance,  as  appears  from 
the  findings  of  the  court  below.  Such  ordinance  was  a  part  of  the 
public  records  of  the  city,  which,  by  its  charter,  are  required  to  be 
kept  "in  large,  well  bound,  uniform,  and  suitable  books."  St.  1875-76, 
p.  203.  The  indebtedness  of  the  city,  thus  evidenced  by  its  out- 
standing bonds  and  warrants,  and  proposed  to  be  refunded  by  the 
issuance  of  other  bonds,  the  act  of  March  1,  1893,  authorized  the 
mayor  and  common  council  of  the  city  to  specify,  together  with 
the  details  of  the  proposed  issue,  and  submit  the  question  refund- 
ing the  specified  indebtedness,  upon  the  designated  terms,  to  the  qual- 
ified dectors  of  the  city  for  determination.  In  the  event  the  ma- 
jority of  the  votes  should  be  in  favor  of  the  proposition,  then  the 
municipal  authorities  were  impliedly  empowered  to  issue  refund- 
ing bonds  therefor,  but  for  no  other  purpose.  The  public  record 
which  the  act  of  March  1,  1893,  taken  and  read,  as  it  must  be,  in 
connection  with  the  charter  of  the  city,  required  to  be  made  by  order, 
ordinance,  or  resolution,  disclosed  to  all  the  world  the  specific  in- 
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debtedness  that  it  was  proposed  by  the  municipal  authorities  to  re- 
fund, and  in  respect  to  which  the  qualified  electors  of  the  city  were 
called  upon  to  vote.  The  officers  impliedly  charged  with  the  issue  of 
such  refunding  bonds  were  not  in  any  manner  authorized  to  make 
any  certificate  or  representation  to  prospective  purchasers  in  re- 
spect to  the  character  of  the  indebtedness  evidenced  by  outstand- 
ing bonds  or  warrants  of  the  city  in  lieu  of  which  the  refunding 
bonds  were  authorized  to  be  issued.  On  the  contrary,  the  statute 
itself  was  clear  notice  to  every  person  that  upon  the  records  of  the 
governing  body  of  the  city  was  required  to  be  entered  the  specific 
indebtedness  proposed  to  be  refunded,  together  with  the  details  of 
the  proposed  issue  of  refunding  bonds,  and  that  it  was  only  for  such 
specified  indebtedness  that  any  refunding  bonds  could  be  issued. 
To  that  record  every  purchaser  was  referred  by  the  very  act  under 
which  alone  the  bonds  in  suit  were  issued.  The  notice  of  election 
directed  by  this  act  to  be  prescribed  by  the  mayor  and  common 
council  of  the  city  occupies  substantially  the  same  position  that  the 
resolution  did  in  the  case  of  Lehman  v.  City  of  San  Diego,  which 
was  lately  before  this  court,  and  is  reported  in  27  C.  0.  A.  668,  83 
Fed.  669.  The  present  case  is,  we  thii^,  clearly  within  the  doctrine 
of  that  case  and  of  Butliff  v.  Commissioners,  supra,  and  Dixon  Co. 
V.  Field,  supra,  and  kindred  cases,  and  must  be  ruled  by  them. 
.  Entertaining  these  views,  it  is  not  necessary  to  decide  any  other 
point  made  and  argued  by  counsel,  except  that  as  to  the  jurisdiction 
of  the  court.  We  have  no  doubt  of  the  existence  of  jurisdiction.  In 
support  of  the  point  made  on  behalf  of  the  plaintiff  in  error  against 
it,  it  is  argued  that  the  action  is  substantially  a  proceeding  in  the 
nature  of  an  application  for  a  writ  of  mandamus  to  compel  the  offi- 
cers of  the  city  to  perform  the  duty  of  levying  and  collecting  the 
necessary  taxes  for  the  payment  of  the  bonds,  which,  without  the  is- 
suance of  such  writ,  and  judgment  in  favor  of  the  plaintiff,  could 
not  be  enforced.  The  action  is  one  at  law  upon  certain  bonds  and 
coupons  containing  a  promise  on  the  part  of  the  defendant  to  the 
suit  "to  pay  to  the  bearer,  for  value  received,"  so  many  dollars.  The 
amount  in  controversy  exceeds  |2,000,  and  the  requisite  diverse 
citizenship  is  alleged  and  found  to  exist.  Conceding  that  under  the 
constitution  and  laws  of  California  the  bonds  and  coupons  sued  on 
could  only  be  paid  out  of  the  special  fund  provided  for  by  the  act 
under  which  they  were  issued,  if  the  act  and  bonds  be  valid, — 
questions  raised  and  contested  in  the  suit, — no  presumption  can  be 
indulged  that  there  are  no  moneys  in  the  fund  provided  for.  On 
the  contrary,  if  the  act  be  valid,  the  presumption  is  the  other  way, 
to  wit,  that  the  taxes  provided  for  were  levied  by  the  officers  charged 
with  the  duty  of  levying  them,  and  that  the  moneys  so  raised  were  in 
the  fund.  It  was  not,  therefore,  as  argued  by  counsel  for  the  plaintiff 
in  error,  necessary  that  the  complaint  should  show  the  levy  of  such 
taxes,  and  the  existence  of  moneys  in  the  special  fund. '  In  such 
cases,  where  the  plaintiff  recovers,  and  there  are  no  moneys  in  the 
fund  out  of  which  an  execution  issued  upon  the  judgment*  can  be 
satisfied,  and  this  because  of  the  refusal  of  the  proper  officers  to  levy 
the  taxes^  the  federal  courts  will  issue  a  writ  of  mandamus  in  aid 
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of  its  already  acquired  jurisdiction.  This  is  quite  distinct  from 
an  original  proceeding  for  the  issuance  of  a  writ  of  mandamus,  which 
it  i«  well  settled  cannot  be  maintained  in  the  federal  courts.  Heine 
V.  Commissioners,  19  Wall.  655,  22  L.  Ed.  223;  Bath  Co.  v.  Amy, 
13  Wall.  244,  20  L.  Ed.  539;  Board  v.  Aspinwall,  24  How.  376,  16  L. 
Ed.  735;  Von  Hoffman  v.  aty  of  Quincy,  4  Wall.  535,  18  L.  Ed.  403; 
Riggs  V.  Johnson  Co.,  6  Wall.  166,  18  L.  Ed.  768;  Walkley  v.  City 
of  Muscatine,  6  Wall.  481,  18  L.  Ed.  930;  Board  v.  McMaster,  15 
C.  C.  A.  353,  68  Fed.  177;  Keene  Five-Cent.  Sav.  Bank  v.  Lyon  Co. 
(C.  C.)  90  Fed.  523;  Wilson  v.  Knox  Co.  (C.  C.)  43  Fed.  481;  8hepard 
V.  Irrigation  Dist.  (C.  C.)  94  Fed.  1. 

The  judgment  is  reversed,  and  cause  remanded  to  the  court  below, 
with  directions  to  enter  judgment  for  the  defendant  on  the  findings 

GILBERT,  Circuit  Judge  (dissenting).  I  am  unable  to  agree  with 
the  majority  of  the  court  in  holding  that  the  city  of  Santa  Cruz  is 
not  estopped  to  dispute  the  validity  of  its  bonds.  The  outstanding 
indebtedness  which,  under  the  authority  of  the  act  of  March  1,  1893, 
the  city  attempted  to  refund,  comprised  a  bonded  indebtedness  of 
the  city  amounting  to  t271,000,  and  a  liability  for  f 89,000  upon  the 
first  mortgage  bonds  of  the  City  Water  Company  of  Santa  Cruz, 
which  had  been  issued  by  that  company  before  the  purchase  of  its 
property  by  the  city,  and  the  payment  of  which  had  been  assumed 
by  the  city.  The  power  to  refund  the  city's  own  bonded  indebted- 
ness was  clearly  within  the  letter  and  the  spirit  of  the  act.  The 
f  89,000  of  the  first  mortgage  bonds  of  the  water  company,  while  it 
represented  an  outstanding  indebtedness  of  the  city,  for  which  it  was 
liable,  and  for  the  payment  of  which  it  might  have  borrowed  money 
under  proper  proceedings  therefor,  and  the  refunding  of  which  was 
within  the  spirit  of  the  provisions  of  the  act,  was,  nevertheless,  not 
evidenced  by  the  city's  **bonds  and  warrants,"  and  was,  therefore, 
not  within  the  letter  of  the  law.  To  that  extent  the  proposed  ap- 
plication of  funds  which  were  to  be  realized  upon  the  sale  of  the  re- 
funding bonds  was  illegal.  The  case  presented  is  not  a  case  where, 
either  by  the  constitution  or  by  the  statute  of  the  state,  the  city  lacked 
the  power  to  refund  its  indebtedness.  The  invalidity  of  the  refund- 
ing bonds  resulted  from  the  proposed  misapplication  of  a  portion  of 
the  proceeds  thereof.  The  underlying  principles  which  are  involved 
must  not  be  permitted  to  become  obscured  by  reason  of  the  fact  that 
the  city  of  Santa  Cruz  was,  by  its  agents,  defrauded  of  the  proceeds 
of  the  refunding  bonds,  and  never,  in  fact,  received  any  portion 
thereof.  The  real  question  is  whether  a  city,  after  procuring  money 
on  its  bonds,  which  were  issued  for  an  unlawful  purpose,  but  which 
the  city  certified  were  issued  for  a  purpose  which  was  lawful,  and 
for  which  statutory  authority  existed,  can  deny  its  obligation  as 
against  an  innocent  purchaser.  The  case  comes  precisely  within 
the  principles  announced  in  Hackett  v.  Ottawa,  99  U.  S.  86,  25  L.  Ed. 
363.  In  that  case  the  city  of  Ottawa  contended  that  its  bonds  were 
void  for  the  reason  that  they  had  been  issued  for  a  loan  which  was 
not  for  a  municipal  purpose,  but  for  a  donation  to  a  private  corpora- 
tion in  no  wise  connected  with,  or  under  the  control  of,  the  city.  In 
39  C.C.  A.— 8 
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that  case,  as  in  this,  the  ordinances  of  the  city  disclosed  the  pur- 
pose for  which  it  was  proposed  to-  borrow  money  upon  the  city's 
credit.    The  court  said: 

**The  bonds  in  suit,  by  tlieir  recital  of  the  titles  of  the  ordln^mces  under  which 
they  were  issued,  in  effect  assured  the  purchaser  that  they  were  to  be  used 
for  municipal  purposes,  with  the  previous  sanction,  duly  given,  of  a  majority 
of  the  legal  voters  of  the  city.  If  he  would  have  been  bound,  under  some  cir- 
cumstances, to  take  notice,  at  his  peril,  of  the  provisions  of  the  ordinances,  he 
was  relieved  from  any  responsibility  or  duty  in  that  regard  by  reason  of  the 
representation,  upon  the  face  of  the  bonds,  that  the  ordinances  under  which 
they  were  issued  were  ordinances  ^providing  for  a  loan  for  municipal  purposes.* 
Such  a  representation,  by  the  constituted  authorities  of  the  city,  under  its 
corporate  seal,  would  naturally  avert  suspicion  of  bad  faith  upon  their  part, 
and  induce  the  purchaser  to  omit  an  examination  of  the  ordinances  themselves. 
It  was,  substantially,  a  declaration  by  the  city,  with  the  consent  of  a  majority 
of  its  legal  voters,  that  purchasers  need  not  examine  the  ordinances,  since  their 
title  •indicated  a  loan  for  municipal  purposes.  The  city  is,  therefore,  estopped, 
by  its  own  representations,  to  say,  as  against  a  bona  tide  holder  of  the  bonds, 
that  they  were  not  issued  or  used  for  municipal  or  corporate  purposes." 

In  the  present  case  the  opinion  of  the  majority  of  the  court  seems 
to  have  been  influenced  by  the  fact  that  by  the  charter  of  the  city  of 
Santa  Cruz  a  public  record  of  its  ordinances  is  required  to  be  kept 
in  books  accessible  to  the  public,  and  by  the  further  fact  that  the 
city  officers,  who  were  impliedly  authorized  to  issue  the  refunding 
bonds,  were  not  expressly  empowered  to  make  any  certificate  or 
representation  to  prospective  purchasers  in  respect  to  the  character 
of  the  indebtedness  for  the  payment  of  which  the  refunding  bonds 
were  issued.  As  far  as  the  first  consideration  is  concerned,  it  is 
sufficient  to  say  that  the  chartei*s  of  all  municipal  corporations  re- 
quire similar  public  records  of  their  proceedings,  and  that  such  was 
undoubtedly  the  case  with  the  city  of  Ottawa;  yet  in  Hackett  v. 
Ottawa  the  court  deemed  that  fact  immaterial  to  the  question  which 
was  before  it,  held  that  a  purchaser  of  bonds  was  not  bound  to  in- 
spect such  records,  and  disposed  of  the  case  upon  the  general  prin- 
ciples of  estoppel  applicable  to  all  cases.  Neither  can  any  distinction 
between  that  case  and  the  case  at  bar  be  predicated  upon  the  fact 
that  the  act  of  March  1,  1893,  under  which  the  refunding  bonds  of 
the  city  of  Santa  Cruz  were  issued,  conferred  no  express  power  upon 
the  officers  of  the  city  to  certify  to  any  particular  fact  in  connection 
with  the  proceedings  on  which  the  bolids  were  issued,  or  to  make 
any  recitals  whatever  upon  the  bonds.  The  proceedings  were  had 
under  a  statute  that  not  only  conferred  authority  to  refund  the 
bonded  indebtedness,  but  imposed  a  duty  upon  the  city  to  determine 
whether  the  occasion  had  arisen  to  refund,  and,  if  so,  to  determine 
wherein  the  bonded  indebtedness  consisted,  and  the  nature  and 
amount  thereof.  Under  this  authority  the  city  determined  that  the 
water  company's  bonds  were  a  portion  of  its  bonded  debty  and,  as 
such,  subject  to  be  refunded.  The  officers  of  the  city  of  Santa  Cruz 
who  executed  the  refunding  bonds  were  the  officers  whose  duty  it  was 
to  issue  them.  Before  doing  so,  they  were  obliged  to  determine  for 
themselves  that  the  antecedent  steps  had  been  taken  which  were 
indispensable  to  the  issuance  thereof,  and  they  were  empowered  by 
an  ordinance  of  the  city  to  recite  upon  the  bonds  the  facts  usually 
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recited  upon  such  instruments, — the  facts  upon  which  the  purchaser 
was  authorized  to  proceed,  and  on  which  he  might  rely,  as  was  done  in 
the  Ottawa  Case.  The  bonds  were  executed  under  the  seal  of  the 
city,  and  were  signed  by  the  mayor  and  the  city  clerk.  These  were 
the  oflSeers  whose  duty  it  was  to  sign  such  instruments.  Said  the 
court  in  Town  of  Coloma  t.  Eaves,  92  U.  S.  484,  488,  23  L.  Ed.  579: 

"At  some  time  or  other  it  is  to  be  ascertalDed  whetlier  tbe  directions  of  the 
act  have  been  foUowed,  whether  there  was  any  popular  vote,  or  whether  a 
majority  of  the  legal  voters  present  at  the  election  did,  in  fact,  vote  in  favor  of 
tbe  subscription.  The  duty  of  ascertaining  was  plainly  intended  to  be  vested 
somewhere,  and  once  for  all;  and  the  only  persons  spoken  of  who  have  any 
duties  to  perform  respecting  the  election,  and  action  consequent  upon  it,  are 
the  town  clerk  and  the  supervisor  or  other  executive  officer  of  the  city  or  town. 
It  is  a  fair  presumption,  therefore,  that  the  legislature  intended  that  those  offi- 
cers, or  one  of  them  at  least,  should  determine  whether  the  requirements  of  the 
act  prior  to  a  subscription  to  the  stock  of  a  raUroad  company  had  been  met." 

The  bonds  in  question  in  the  present  case  contain  the  recital  that 
they  were  issued  "for  the  purpose  of  refunding  the  bonded  indebt- 
edness of  said  city,"  in  pursuance  of  the  act  of  March  1,  1893,  "and 
in  pursuance  of,  and  in  conformity  with,  the  constitution  of  the 
state  of  California,  and  the  ordinances  of  the  city  of  Santa  Cruz, 
and  in  pursuance  of,  and  in  conformity  with,  a  vote  of  more  than 
two-thirds  of  all  the  qualified  electors  of  said  city,"  etc.,  and  con- 
tained the  certificate  "that  all  acts,  conditions,  and  things  required 
by  law  to  be  done  precedent  to  and  in  the  issue  of  said  bonds  have 
been  properly  done,  happened,  and  performed,  in  legal  and  due  form, 
and  as  required  by  law."  Here  is  a  distinct  certificate  that  the 
bond  was  issued  for  the  purpose  of  refunding  the  bonded  indebted- 
ness of  the^city.  This  recital  was  expressly  authorized  by  an  ordi- 
nance of  tlTe  city  before  the  bonds  were  issued.  It  was  a  repre- 
sentation of  fact,  and  not  of  law.  In  that  respect  the  case  stands 
upon  a  ground  entirely  distinct  from  that  which  controlled  decision 
in  the  cases  which  are  relied  upon  by  the  majority  of  the  court  to 
sustain  their  conclusion  in  this  case,  viz.  Dixon  Co.  v.  Field,  111  U. 
S.  83,  4  Sup.  Ct.  315,  28  L.  Ed.  360,  and  Sutliff  v.  Commissioners,  147 
U.  S.  230,  13  Sup.  Ct.  318,  37  L.  Ed.  145.  In  those  cases  there  was 
absence  of  statutory  authority  for  the  issuance  of  the  bonds.  In 
Dixon  Co.  T.  Field  it  was  ruled  that  under  the  constitution  of  Ne- 
braska there  must  be  authority  of  law  by  statute  of  the  legislature 
for  eTery  issue  of  bonds  in  aid  of  a  railroad  or  other  internal  improve- 
ment In  the  absence  of  such  statute,  it  was  held  that  bonds  were 
issued  without  warrant  of  law.    The  court  said: 

**AU  parties  are  equaHy  bound  to  know  the  law;  and  a  certificate  reciting  the 
actnal  facts,  and  that  thereby  the  bonds  were  conformable  to  the  law,  when, 
jndiciaUy  speaking,  they  are  not,  wiU  not  make  them  so,  nor  can  It  work 
an  estoppel  upon  the  county  to  claim  the  protection  of  the  law." 

In  Sutliff  y.  Commissioners  it  was  held  that,  where  the  constitu- 
tion and  the  statute  of  a  state  forbid  a  county  to  issue  bonds  to  an 
amount  such  as  will  make  its  indebtedness  exceed  a  certain  propor- 
tion of  the  assessed  Taluation  of  its  taxable  property,  and  the  stat- 
ute provides  that  semiannual  statements,  showing  the  total  amount 
of  the  county's  debt,  shall  be  published  and  entered  upon  the  public 
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records  of  the  county,  a  purchaser  of  a  bond  issued  in  excess  of  the 
constitutional  and  statutory  limit  is  charged  with  the  duty  of  exam- 
ining the  record;  and  the  county  is  not  estopped  by  a  recital  in  the 
bond  that  all  the  provisions  of  the  statute  have  been  complied  with. 
In  both  cases  the  question  was  one  of  the  preliminary  authority  to 
take  the  initial  step  towards  the  issuance  of  the  bonds.  The  ques- 
tion of  the  existence  of  that  authority  was  referable  to  the  consti- 
tution and  the  statutes,  and  in  the  Sutliff  Case  to  a  public  record, 
which  the  statute  expressly  required,  and  to  which  it  directed  atten- 
tion. The  fact  is  not  overlooked  that  incidentally  in  the  (pinion  in 
Dixon  Co.  V.  Field  it  was  said  that: 

"Where  the  vaUdlty  of  the  bonds  depends  upon  an  estoppel,  claimed  to  arise 
upon  the  recitals  of  the  instrument,  the  question  being  as  to  the  existence  of 
power  to  issue  them,  It  Is  necessary  to  establish  that  the  officers  executing  the 
bonds  had  lawful  authority  to  make  the  recitals,  and  to  make  them  conclusive.*' 

What  was  meant  by  this  language  of  the  court  is  indicated  by 
the  decisions  which  are  cited  to  sustain  it.  It  was  not  meant  that, 
before  such  recitals  might  bind  the  corporation,  the  statute  must 
first  in  words  have  defined  the  powers  of  municipal  officers  to  decide 
preliminary  questions,  and  have  recited  the  language  of  the  repre- 
sentations which  the  bonds  might  contain.  It  was  meant  that, 
wherever  it  might  be  inferred  from  statutory  authority  that  the  offi- 
cers whose  duty  it  was  to  execute  such  instruments  were  to  deter- 
mine for  themselves  for  their  own  guidance  that  the  preliminary 
steps  had  been  taken,  or  that  the  conditions  of  fact  existed  upon 
which  they  might  proceed,  and  that  they  were  to  act  thereupon,  their 
recital  of  those  facts  should  be  conclusive.  Thus,  in  Marcy  v.  Town- 
ship of  Oswego,  92  U.  S.  638,  23  L.  Ed.  748,  cited  by  4he  court  in 
Dixon  Co.  V.  Field,  it  was  said  that: 

"Where  it  may  be  gathered  from  the  legislative  enactment  that  the  officers 
or  persons  designated  to  execute  the  bonds  were  invested  with  power  to  decide 
whether  the  contingency  had  happened,  or  whether  the  fact  existed  which  was 
a  necessary  precedent  to  any  subscription  or  issue  of  the  bonds,  their  decision 
is  final  in  a  suit  by  the  bona  fide  holder  of  the  bonds  against  the  municipality: 
and  a  recital  in  the  bonds  that  the  requirements  of  the  legislative  act  have 
been  complied  with  is  conclusive." 

Of  similar  import  are  the  remarks  of  Mr.  Justice  Bradley,  speak- 
ing for  the  court,  in  County  of  Warren  v.  Marcy,  97  U.  S.  104,  24  L. 
Ed.  977,  and  the  decision  of  the  court  in  Oregon  v.  Jennings,  119 
U.  S.  74,  92,  7  Sup.  Ct.  124,  30  L.  Ed.  323,  in  which  it  was  held  that 
by  virtue  of  the  statutory  authority  to  the  supervisor  and  the  clerk  of 
the  town  to  sign  the  bonds  it  was  implied  that  they  wei'e  the  per- 
sons intrusted  with  the  duty  to  decide,  before  issuing  the  bonds, 
whether  the  conditions  determined  at  the  election  existed.  The  rul- 
ing in  Hackett  v.  Ottawa  has  not  been  modified  by  any  subsequent 
decision  of  the  supreme  court.  It  was  expressly  approved  in  Ottawa 
V.  Bank,  105  U.  S.  342,  26  L.  Ed,  1127,  where  it  was  held  that  the 
purchaser  of  bonds  was  relieved  from  the  duty  of  taking  notice  of 
the  provisions  of  ordinances  whose  titles  were  recited  in  the  bonds 
'*by  reason  of  the  representation  upon  the  face  of  the  bonds  that 
the  ordinances  provided  for  a  loan  for  municipal  purposes."  It  was 
impliedly  approved  in  Sherman  Co.  v.  Simons,  109  U.  S.  737,  3  Sup. 
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a  502,  27  L.  Ed.  1093,  and  in  Evansville  v.  Dennett,  161  U.  S.  434, 
16  Sup.  Ct.  613,  40  L.  Ed.  760.  In  the  latter  ease  the  bonds  contained 
the  recital  that  they  were  issued  by  virtue  of  a  certain  designated  act 
(rf  the  legislature,  "as  well  as  by  virtue  of  a  resolution  of  the  city 
cooDcil  ordering  an  election  of  the  qualified  voters  of  the  city,  which 
resulted  in  a  legal  majority  in  favor  of  such  subscription."  The 
court  said: 

*'A9,  therefore,  the  recitals  In  the  bonds  import  compliance  with  the  city*8 
charter,  porchasers  for  value,  having  no  notice  of  the  nonperformance  of  the 
conditions  precedent,  were  not  bound  to  go  behind  the  statute  conferring  the 
power  to  subscribe,  and  to  ascertain,  by- an  examination  of  the  ordinances  and 
records  of  the  city  council,  whether  those  conditions  had,  in  fact,  been  per- 
formed. With  such  recitals  before  them,  they  had  the  right  to  assume  that 
the  circumstances  existed  which  authorized  the  city  to  exercise  the  authority 
giren  by  the  legislature." 

In  the  United  States  circuit  court  of  appeals  the  same  doctrine  has 
been  apfOied.    In  Kisley  v.  Village  of  Howell,  12  C.  C.  A.  218,  64  Fed. 
453,  the  question  arose  whether  a  bona  fide  purchaser  of  bonds  was 
chargeable  with  notice,  and  defeated  in  his  right  to  recover,  by  the 
fact  that  an  ordinance  referred  to  in  the  bonds,  and  mentioned  as 
tn  ordinance  of  a  certain  date,  misappropriated  the  bonds  to  an  un- 
lawful use.    The  court  held  that,  inasmuch  as  the  common  council 
bad  authority  to  issue  bonds  of  the  nature  of  those  which  were  in- 
Tolved  in  the  suit,  the  defendant  was  estopped  from  setting  up  the 
fraudulent  conduct  of  its  own  officials  in  misapplying  the  proceeds 
tbereof.    In  City  of  Huron  v.  Second  Ward  Sav.  Bank,  30  C.  C.  A. 
38,  86  Fed.  272,  the  bonds  in  the  controversy  recite  that  they  were 
issued  for  the  purpose  of  refunding  the  *1)onds,  warrants,  or  floating 
debt"  of  the  city.    It  was  held  that  the  corporation  was  estopped 
from  defending  an  action  by  an  innocent  purchaser  on  the  ground 
that  the  warrants  or  bonds  which  they  were  issued  to  satisfy  were 
void,  or  that  the  debt  which  they  were  issued  to  pay  was  fictitious. 
In  City  of  South  St.  Paul  v.  Lamprecht  Bros.  Co.,  31  C.  C.  A.  585, 
88  Fed.  449,  it  was  held  that  the  issuance  of  bonds  containing  the 
recital  that  they  were  "authorized  by"  a  certain  act  of  the  legisla- 
ture estops  a  municipality  from  tendering  proof  that  thiey  were  issued 
in  the  construction  of  a  bridge,  a  portion  of  which  was  outside  the 
corporate  limits. 
In  Jasper  Co.  v.  Ballon,  103  U.  S.  752,  26  L.  Ed.  422,  it  was  said: 

^Tbere  must  be  a  time  when  the  people  in  their  political  capacity  are  con- 
doded  by  their  contracts  as  much  as  individuals,  and  we  think  that  where  the 
people  of  a  county,  at  an  election  held  according  to  law,  authorize  their  corpo- 
rate or  political  r^resentatives  to  treat  certain  outstanding  county  obligations 
u. 'properly  authorized  by  law'  for  the  purpose  of  negotiating  a  settlement 
with  the  holders.  an4  the  settlement  which  was  contemplated  has  been  made, 
all  contests  as  to  the  validity  of  the  obligations  must  be  considered  as  ended." 

In  the  case  at  bar  the  city  of  Santa  Cruz,  by  its  ordinance  adopted 
at  the  institution  of  the  proceedings  on  which  the  bonds  were  issued, 
V  the  election  notice  which  was  issued  and  published,  by  the  vote  of 
its  citizens  at  such  election,  and  by  the  recitals  which  its  bonds 
<^tained,  declared  that  the  outstanding  obligation  of  the  city  which 
'rai  evidenced  by  the  water  bonds,  which  it  had  assumed  to  pay, 
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was  a  portion  of  the  citj'S  bonded  indebtedness,  which  it  might  re- 
fund under  the  act.  Through  all  the  transactions  culminating  in 
the  delivery  of  the  bonds  it  is  clear  that  the  officers  of  the  city  acted 
in  the  utmost  good  faith.  There  was  no  fraud,  misrepresentation, 
or  concealment.  They  honestly  believed  the  refunding  of  the  bonds 
of  the  water  company  to  be  within  the  purview  of  the  statute,  and, 
if  they  had  ever  received  the  proceeds  of  the  refunding  bonds,  they 
would  doubtless  have  aj^lied  them  to  the  discharge  of  that  obliga- 
tion. I  submit  that  the  city  is  estopped  to  deny  its  liability,  and 
that  the  judgment  of  the  circuit  court  should  be  affirmed. 


(98  Fed.  414.) 

In  re  HORGAN  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  15,  1899.) 

L  Bankruptcy— Examination  of  Witnesses— Scope  of  Inquiry. 

The  provisions  of  tlie  banltruptcy  act  authorizing  the  examination  ol 
third  persons  as  witnesses  in  bankruptcy  proceedings,  and  requiring  them 
to  produce  books  and  documents  when  called  for,  are  intended  to  enable 
creditors  to  find  grounds  of  opposition  to  the  bankrupt's  discharge,  if  any 
exist,  and  to  enable  the  trustee  to  discover  assets  of  the  estate  which  may 
be  applied  to  the  payment  of  the  bankrupt's  debts. 

2.  Same— Review  on  Appeal. 

In  the  examination  of  third  persons  as  witnesses  in  bankruptcy  proceed- 
ings, and  the  scrutiny  of  their  books  and  papers,  the  bankruptcy  court 
should  see  to  it  that  the  examination  is  confined  to  the  legitimate  objects 
of  such  an  investigation,  viz.  the  discovery  of  assets  of  the  bankrupt,  or 
of  grounds  of  opposition  to  his  discharge.  But  in  this  matter  it  is  vested 
with  a  wide  discretion,  and  its  action  wiU  not  be  interfered  with  by  the 
appellate  court  unless  such  discretion  has  been  manifestly  abused. 

8.  Same— Books  of  CX>rporation  not  a  Party. 

Two  partners,  after  failing  in  business  as  architects  and  builders,  or- 
ganized a  corporation  for  the  prosecution  of  the  same  business,  composed 
of  themselves,  their  wives,  and  one  other.  The  wives  held  substautiaUj 
aU  the  stock,  but  contributed  no  value  therefor;  practically  the  only  capita) 
being  the  professional  reputation  knd  personal  services  of  the  husbanda 
The  latter  were  the  officers  and  directors  of  the  corporation,  and  managed 
its  business,  and  drew  all  the  money  earned.  The  partnership,  as  sucl^ 
being  adjudged  bankrupt  on  their  voluntary  petition,  and  the  trustee  anri 
creditors  claiming  the  right  to  examine  the  books  of  the  corporation,  t)i< 
district  court  ordered  one  of  the  bankrupts  to  produce  the  books  in  hl| 
custody  as  the  president  of  the  corporation,  and  submit  them  for  such  et 
amination,  and  fined  him  for  his  refusal  to  comply,  i/e/cf,  that  such  ord^ 
was  within  the  authority  of  the  bankruptcy  court,  and  was  a  reasonabi 
exercise  of  its  Judicial  discretion,  and  would  not  be  reversed  on  appeal. 

On  petition  for  review  of  an  order  of  the  district  court  of  tb 
United  States  for  the  Southern  district  of  New  Y«rk,  in  bankruptcj 
See  97  Fed.  319,  where  the  facts  of  the  case  are  fully  stated. 

James  W.  Hyde,  for  bankrupts. 
Herbert  J.  Hindes,  for  creditors. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  JudgcJ 

WAUACE,  Circuit  Judge.  We  have  no  doubt  of  the  power  of  tl 
court  below  to  make  the  order  fining  the  petitioner  for  refusal 
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produce  the  books  of  the  corporation  (in  his  custody  as  its  president) 
for  examination  before  the  referee  in  bankruptcy,  nor  that  the  or- 
der was  a  reasonable  exercise  of  judicial  discretion.  The  provisions 
of  the  bankruptcy  act  authorizing  the  examination  of  third  persons 
as  witnesses,  and  compelling  the  production  of  books  and  documents 
upon  such  examinations,  are  intended  to  enable  creditors  to  discover 
transactions  which  may  affect  the  right  of  the  bankinipt  to  obtain 
a  discharge,  and  to  enable  the  trustee  to  ascertain  whether  any  as- 
sets exist  which  should  be  collected  and  applied  towards  the  pay- 
ment of  the  bankrupt's  debts.  It  is  the  duty  of  the  bankruptcy 
court  to  see  that  such  examinations  are  not  permitted  to  transcend 
the  limit  of  a  legitimate  investigation  for  these  purposes;  but  of 
necessity  this  is  a  duty  which  involves  the  exercise  of  wide  discre- 
tion, and  which  should  not  be  interfered  with  by  any  appellate  court 
except  when  it  has  been  manifestly  abused.  It  is  not  a  valid  objec- 
tion to  the  production  of  the  books  of  a  corporation  that  their  in- 
spection may  disclose  concealed  assets,  or  supply  evidence  to  enable 
the  trustee  to  maintain  a  civil  action  to  recover  the  value.  In  the 
present  case  the  bankrupts  were  the  officers  and  directors  of  the 
corporation  whose  books  were  sought  to  be  examined,  their  wives 
were  the  stockholders,  and  substantially  the  only  capital  originally 
contributed  or  subsequently  employed  in  its  business  consisted  of 
the  professional  reputation  and  personal  services,  as  architects  and 
builders,  of  the  bankrupts  themselves.  Whether  the  profits  of  the 
business  carried  on  in  the  name  of  the  corporation  were,  as  against 
the  creditors,  the  property  of  the  bankrupts;  whether  the  corpora- 
tion was  merely  a  paper  instrumentality,  and  the  bankrupts  the  real 
principals  in  all  its  transactions;  or  whether  the  coi'poration  was 
a  concern  of  which  the  wives  of  the  bankrupts  were  the  genuine, 
beneficial  owners, — are  questions  which  the  court  below  was  not 
called  upon  to  decide.  It  suffices  that  enough  appeared  to  justify 
the  trustee  in  investigating  the  history  of  the  transactions,  with  a 
view  to  bringing  an  action  to  test  the  title  to  the  profits  derived 
from  them. 

The  order  is  affirmed. 


(98  Fed.  417.) 

STERN  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals.  Second  Circuit    November  15,  1899.) 

No.  32. 

Customs  Duties— -Classipicatfon— Pile  Fabrics. 

CoDstrniDg  paragraphs  315  and  342  of  the  tariff  act  of  1897  together, 
'^lushes,  velvets,  velveteens,  corduroys  and  all  pile  fabrics,  cut  or  uncut," 
"composed  of  cotton  or  other  vegetable  fibre,"  are  dutiable  under  para- 
graph 315,  except  "pile  fabrics  of  which  flax  is  the  component  material  of 
chief  value,"  which  are  dutiable  under  paragraph  342,  and,  under  such 
construction,  colored  flax  and  cotton  plush,  flax  chief  value,  is  dutiable  un- 
der paragraph  342. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
DiBtrict  of  New  York. 
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This  is  an  appeal  from  a  decision  of  the  circuit  court  (91  Fed.  521), 
reversing  a  decision  of  the  board  of  general  appraisers,  which  deci- 
sion sustained  the  protest  of  the  importers,  and  reversed  the  deci- 
sion of  the  collector  of  the  port  of  New  York. 

Wm.  Wickham  Smith,  for  appellants. 
Chas.  D.  Baker,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  SHIPMAX.  Circuit  Judges. 

PER  CinUAM.  The  importation  was  correctly  returned  by  the 
appraiser  as  "colored  flax  and  cotton  {^ush,  flax  chief  value."  Con- 
cededly,  it  is  within  the  terms  of  two  paragraphs  of  the  tariff  act  of 
July  24,  1897,  and  the  only  question  in  the  case  is  which  of  the  two 
is  the  more  specific.    The  relevant  paragraphs  are: 

"315.  Flushes,  velvets,  velveteens,  corduroys,  and  all  pile  fabrics,  cut  or  un- 
cut; any  of  the  foregoing  composed  of  cotton  or  other  vegetable  fibre,  not 
bleached,  dyed,  colored,  stained,  painted,  or  printed,  nine  cents  per  square 
yard  and  twenty-five  per  centum  ad  valorem;  if  bleached,  dyed,  colored,  stained, 
painted  or  printed,  twelve  cents  per  square  yard  and  twenty-five  per  cent, 
ad  valorem:  ♦  ♦  ♦  provided,  further,  that  none  of  the  articles  or  fabrics 
provided  for  in  this  paragraph  shall  pay  a  lesa  rate  of  duty  than  forty-seven 
and  one-half  per  centum  ad  valorem." 

'*342.  All  pile  fabrics  of  which  flax  is  the  component  material  of  chief  value, 
sixty  per  centum  ad  valorem." 

The  question  presented  by  these  two  sections  is  a  perjrfexing  one. 
If  paragraph  315  provided  for  plushes  only,  or  for  some  only  of  the 
varieties  of  pile  fabrics,  there  would  be  no  difficulty  in  disposing  of 
the  question,  under  the  well-known  principle  that  a  reference  in  a 
tariff  act  to  some  article  eo  nomine  is  more  specific  than  a  descriptive 
reference  which  will  cover  that  article  and  others.  If  the  words, 
"all  pile  fabrics,  cut  or  uncut,"  did  not  appear  in  paragraph  315,  the 
paraphrase  of  the  two  paragraphs  suggested  by  appellants  might  be 
correct,  viz. :  "Pile  fabrics  of  which  flax  is  the  component  material 
of  chief  value,  except  plushes,  velvets,  velveteens,  and  corduroys.," 
But  paragrapli  315  is  a  much  broader  one.  It  includes  not  only  the 
varieties  of  pile  fabrics  which  it  specifically  names,  but  also  all  the 
other  varieties  of  the  same  genus,  when  made  of  any  and  every  kind 
of  vegetable  fiber;  and  when,  in  a  subsequent  paragraph,  we  find 
all  the  varieties  of  the  same  genus  taxed  at  a  different  rate,  when 
made  of  one  specified  kind  of  vegetable  fiber,  it  would  seem  as  if 
in  that  particular  it  was  the  intention  of  congress  to  make  the  com- 
ponent material  the  determinative  factor  as  to  the  rate  of  dutv  to 
be  paid.  In  Bister  v.  U.  S.,  20  U.  S.  App.  222,  8  C.  C.  A.  175,  59  Fed. 
452,  which  is  relied  upon  by  appellant,  the  phraseology  of  the  two 
paragraphs  under  consideration  was  unlike  those  now  before  us. 
Had  the  one  paragraph  in  that  case  read  "cashmeres,  delaines,  and 
all  women's  and  children's  dress  goods,"  etc.,  and  the  other  read, 
"all  women's  and  children's  dress  goods,"  etc.,  "of  which  silk  is  the 
component  of  chief  value,"  a  very  different  question  would  have  been 
presented.  Although  the  language  used  in  paragraphs  315  and  342 
IS  not  in  all  respects  the  same  as  that  which  was  construed  in  Solo- 
mon V.  Arthur,  102  U.  8.  208,  26  L.  Ed.  147,  we  are  inclined  to  the 
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opinion  that  they  shonld  be  similarly  construed,  so  that,  together, 
tbej  will  read: 

"Phubes,  velvets,  v^veteens,  corduroys  and  all  pile  fabrics,  cut  or  uncut, 
composed  of  cotton  or  other  vegetable  fibre  [such  and  such  a  duty],  but  If  any 
pile  fabric  contains  flax  as  its  component  of  chief  value,  then  it  shall  pay  60 
per  cent." 

The  decision  of  the  circuit  court  is  affirmed. 


(06  Fed.  418.) 

UNITED  STATES  v.  HENSEL  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    November  15.  1899.) 

No.  29. 

Customs  Dutibs— Classification— Frames  of  Paintings. 

It  having  been  the  uniform  practice  of  the  treasury  department  since 
1866,  in  case  of  dutiable  oil  paintings  in  frames,  to  assess  a  separate  and 
independent  duty  on  the  frames,  tarift  statutes  since  enacted  must  be 
construed  with  reference  to  such  practice;  and  the  word  "paintings,"  as 
used  in  paragraph  4M  of  the  tariff  act  of  1897,  cannot  be  construed  to 
include  the  frames  in  which  such  paintings  are  imported;  nbr  are  the 
frames  to  be  assessed  for  duty  as  "coverings,**  under  section  19  of  the  cus- 
toms administrative  act  of  1890,  but  they  are  to  be  classified  as  separate 
Importations,  and  are  dutiable,  under  paragraph  208  of  the  same  tariff 
act  as  manufactures  of  wood. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  circuit  court  (91  Fed.  523) 
reversing  a  decision  of  the  board  of  general  appraisers  which  affirmed 
a  decision  of  the  collector  of  the  port  of  New  York. 

Henry  C.  Piatt,  for  the  United  States. 
Howard  T.  Walden,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  The  appellees  imported  certain  oil  paintings,  with 
frames.  The  coUector  assessed  duty  upon  the  paintings  at  20  per 
cent,  ad  valorem,  under  paragraph  454  of  the  tariff  act  of  July  24, 
1897,  and  separately  upon  the  frames  at  35  per  cent.,  as  "manufac- 
tures of  wood,"  under  paragraj^  208  of  the  same  act.  Paragraph  454 
reads:  "Paintings  in  oil  or  water  colors,  pastels,  pen  and  ink  draw- 
ings and  statuary,  not  si)ecially  provided  for  in  this  act,  twenty  per 
centum  ad  valorem,"  etc.  The  importers  contend  that  a  duty  of 
20  per  cent,  ad  valorem  should  be  assessed  on  the  framed  painting  as 
an  entirety, — ^painting  and  frame  together, — or  under  section  19  of 
the  act  of  June  10,  1890,  on  the  theory  that  the  frame  is  a  case  or 
covering  of  the  painting,  and  to  be  reckoned  as  a  part  of  the  dutiable 
value  of  the  painting.  This  last  proposition  commended  itself  to  the 
circuit  court.  The  section  last  cited  provides,  inter  alia,  that  "if  there 
be  used  for  covering  or  holding  imported  merchandise  ♦  ♦  ♦  any 
nnnsoal  article,  or  form  designed  for  use  otherwise  than  in  the  bona 
fide  transportation  of  such  merchandise  to  the  United  States,  addi- 
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tional  duty  shall  be  levied  ♦  ♦  ♦  upon  such  article  at  the  rate  to 
which  the  same  would  be  subject  if  separately  imported."  Mani- 
festly, these  frames  were  designed*  for  use  otherwise  than  in  the  trans- 
portation of  the  pictures  to  the  United  States.  They  are  ornamental, 
and  are  designed  rather  to  add  to  the  attractiveness  of  the  pictures 
when  exhibited,  than  to  protect  them  against  the  risk  of  transport 
It  will  not  be  necessary,  however,  to  review  the  decisions  bearing  on 
this  question  of  coverings,  since  Oberteuffer  v.  Robertson,  116  U.  S. 
499,  6  Sup.  Ct.  462,  29  L.  Ed.  706,  where  the  act  of  1883,  which  im- 
posed what  was  practically  a  penalty  of  100  per  cent.,  was  construed; 
nor  to  discuss  the  argument  advanced  by  appellee,  that,  within  the 
conunon  or  ordinary  meaning  of  the  word,  a  **painting"  includes  the 
frame  in  which  it  is  bought,  sold,  transported,  imported,  and  exhibit- 
ed. It  was  held  in  Robertson  v.  Downing,  127  U.  S.  613,  8  Sup.  Ct. 
1330,  32  L.  Ed.  271,  that  "when  there  has  been  a  long  acquiescence  in 
a  regulation,  and  by  it  rights  of  parties  for  many  years  have  been  de- 
termined and  adjusted,  it  is  not  to  be  disregarded,  without  the  most 
cogent  and  persuasive  reasons."  It  appears  that  the  treasury  de- 
partment has  allowed  frames  containing  pictures,  which  for  some  rea- 
son had  been  given  free  entry  by  congress,  to  come  in  free  with  the 
pictures;  but  in  the  case  of  dutiable  oil  paintings  the  practice  of  as- 
sessing a  separate  and  independent  duty  upon  the  frames  has  been 
followed  by  the  treasury  department  continuously  since  1866,  and,  so 
far  as  appears,  has  never  been  successfully  attacked;  nor,  indeed,  has 
it  ever  been  presented  to  any  court.  We  therefore  conclude  that  the 
decision  of  the  circuit  court  should  be  reversed,  and  the  classification 
of  the  frames  for  duty  purposes  as  manufactures  of  wood  should  be 
sustained. 


(98  Fed.  420.) 

UNITED  STATES  v.  ROSENSTEIN  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    November  15,  1899.) 

No.  22. 

Customs  Duties— Classification— Pickled  Hebrings. 

The  first  part  of  paragraph  258  of  the  tariff  act  of  1897  covers  only 
the  choicer  articles  of  small  fish  when  **packed  in  oil  or  otherwise  in  bot- 
tles, jars,  tin  boxes  or  cans,"  and  fish  of  the  herring  family,  pickled  and  put 
up  in  kegs,  are  not  dutiable  under  such  paragraph,  but  under  paragraph 
260,  as  pickled  herrings. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  circuit  court,  Southern  dis- 
trict of  New  York  (91  Fed.  637),  affirming  a  decision  of  the  board  of 
general  appraisers  which  reversed  a  decision  of  the  collector  of  the 
port  of  New  York. 

Harry  P.  Disbecker,  for  the  United  States. 
Albert  Ck)mstock,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 
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PER  CURIAM.  The  merchandise  was  imported  under  the  tariff 
act  of  July,  1897.    The  relevant  paragraphs  are: 

"Par.  258.  Fish  known  or  labelled  as  anchovies,  sardines,  sprats,  bristlings. 
sardels,  o^  sardellen,  packed  In  oil  or  otherwise,  in  bottles,  jars,  tin  boxes  or 
cans,  sliall  be  dutiable  as  follows:  When  in  packages  containing  seven  and 
one-lialf  cubic  inches  or  less,  one  and  one-half  cents  per  bottle,  Jar,  box  or  can; 
containing  more  than  seven  and  one-half  and  not  more  than  twenty-one  cubic 
inches,  two  and  one-half  cents  per  bottle,  jar,  box  or  can;  containing  more  than 
twenty-one  and  not  more  than  thirty-three  cubic  inches,  five  cents  per  bottle, 
jar,  box  or  can;  containing  more  tiian  thirty-three  and  not  more  than  seventy 
cubic  inches,  ten  cents  per  bottle,  jar,  box  or  can;  if  in  other  paclmges,  forty 
per  centum  ad  valorem.  AU  other  fish,  (except  shellfish),  in  tin  packages,  thirty 
per  centum  ad  valorem;  fish  in  packages  containing  less  than  one-half  barrel, 
and  not  specially  provided  for  in  this  act,  thirty  per  centum  ad  valorem." 

'Tar.  260.  Herrings,  pickled  or  salted,  one-half  of  one  cent  per  pound;  her- 
rings, fresh,  one-fourth  of  one  cent  per  pound." 

The  record  is  exceptionally  meager  as  to  the  character  of  the  im- 
portation. Neither  the  protest,  nor  the  appraiser's  return,  nor  the 
evidence,  nor  the  fjiding  of  the  board  discloses  what  fish  it  is,  of  what 
size,  or  how  it  is  made.  From  a  reference  in  the  opinion  of  the  board 
to  Rosenstein  v.  U.  S.  (C.  C.)  71  Fed.  949,  and  from  the  argument, 
however,  we  are  no  doubt  justified  in  assuming  that  the  merchandise 
is  the  same  as  that  which  was  before  the  circuit  court  in  that  case, 
and  which  was  thus  described: 

"^It  is  undisputed  that  the  fish  belong  to  the  genus  known  as  'herrings.'  That 
they  are  herrings  is  established  beyond  doubt.  They  are  put  up  in  a  prepara- 
Uon  of  vinegar  and  spices.  Some  vegetables— such  as  onions  and  carrots— are 
also  added  to  the  mixture.  Unquestionably  the  fish  are  pickled,  and  the  only 
question  is  whether  or  not  th^  addition  of  the  vegetables  in  small  quantities 
clmnges  their  character." 

The  customs  officers  originally  classified  this  importation,  which 
came  in  small  kegs,  under  the  clause  of  paragraph  258,  which  pro- 
vides for  fish  in  packages  containing  less  than  one-half  barrel,  and  not . 
specially  provided  for  in  this  act.  Manifestly  this  was  an  erroneous 
classification,  since  the  fish,  if  not  elsewhere  found,  is  specifically 
provided  for  as  '^herrings,  pickled  or  salted."  The  government  has 
apparently  abandoned  this  i>art  of  its  claim,  and  now  contends  that 
it  is  dutiable  as  sardines,  under  the  same  paragraph  (258).  The  opin- 
ion of  the  board  refers  to  the  merchandise  as  ^^ickled  Russian  sar- 
dines." There  is  no  evidence,  however,  that  they  are  thus  known 
commercially;  indeed,  the  importer  testified  that  the  commercial 
name  is  '^pickled  fish  of  Russen."  How  it  was  labeled  does  not  ap- 
pear. The  sample  put  in  evidence  before  the  board  was  not  present- 
ed on  the  argument. 

We  are  of  the  opinion  that  the  first  part  of  paragraph  258  covers 
only  the  choicer  articles  which  are  put  up  in  bottles,  jars,  tin  boxes,  or 
cans.  The  structure  of  the  sentence  indicates  this  quite  strongly. 
Having  enumerated  the  kinds  of  fish,  the  style  of  packing,  and  the 
character  of  the  package  (bottle,  jar,  tin  box,  or  can),  the  writer,  after 
a  colon,  introduces  with  a  capital  letter  a  distribution  of  these  pack- 
ages by  cubic  capacities,  using  the  phrases  "packages  containing"  7^ 
cubic  inches  and  under,  7i  to  21  cubic  inches,  etc.,  and  concluding 
with  the  words  "if  in  oliier  packages,  forty  per  centum  ad  valorem." 
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It  would  seem  that  the  phrase  "other  packages"  was  used  to  mean 
packages  other  than  those  containing  7^  cubic  inches,  21  cubic  inches, 
etc.,  and  not  at  all  in  contradistinction  to  the  description  of  the  style 
and  character  of  packing  which  is  expressed  in  the  first  part  of  the 
sentence,  preceding  the  colon  and  the  capital,  viz.  "pack^  m  oil  or 
otherwise,  in  bottles,  jars,  tin  boxes  or  cans."  Bince  they  are  not  so 
packed,  the  fish  imported  here,  even  if  they  be  small  herrings, — and 
there  is  no  evidence  as  to  their  size, — ^are  not  covered  by  paragraph 
258. 
The  decision  of  the  circuit  court  is  affirmed. 


(98  Fed.  421.) 

UNITED  STATES  v.  NADAY  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit.    NoTember  15,  1899.) 

No.  27. 

Customs  Ddties— Classification— Fancy  Leather. 

Pieces  of  leather,  cut  uniform.  28  inches  in  width  and  from  32  to  36  Inches 
in  length,  having  on  one  side  an  embossed  pattern  in  silver  and  other 
colors,  and  designed  to  be  cut  and  used  in  making  dress  trimmings,  pocket- 
books,  and  other  fancy  articles,  are  dutiable  under  paragraph  340  of  the 
tariff  act  of  1894,  as  leather  not  speciaUy  provided  for,  and  not  under 
paragraph  341,  as  *'skins,*'  or  under  paragraph  342,  as  leather  cut  into  forms 
suitable  for  conversion  into  manufactured  articles. 

.  Appeal  from  the  Circuit  Ck)urt  of  the  United  States  for  the  tSouthern 
District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  circuit  court  (92  Fed.  140) 
which  reversed  a  decision  of  the  board  of  general  appraisers  reversing 
a  decision  of  the  collector  of  the  port  of  New  York  touching  the  as- 
sessment of  certain  merchandise  for  customs  duty. 

Henry  C.  Piatt,  for  the  United  States. 
Everit  Brown,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  8HIPMAN,  Circuit  Judges. 

PEB  CUBIA3L  The  importation  in  question  was  made  under  the 
tariff  act  of  August  28,  1894.  The  merchandise  is  certain  so-called 
'leather  gouffr^.'*  According  to  the  findings  of  the  board, — and  the 
evidence  sustains  such  findings, — it  consists  of  pieces  of  thin  leather, 
cut  uniform,  28  inches  in  width  and  from  32  to  36  inches  in  length. 
One  side  is  plain,  while  the  other  surface  presents  an  embossed  pat- 
tern, coated  with  designs  in  silver  and  various  attractive  colors. 
These  pieces  are  not  used  in  the  imported  condition,  but  are  cut  up 
and  made  into  dress  trimmings.  There  is  evidence  that  they  are  some- 
times cut  up  and  used  in  the  manufacture  of  pocketbooks  and  other 
fancy  leather  goods.  Sometimes,  when  thicker  than  these  at  bar,  so 
that  the  paste  will  not  strike  through,  they  are  used  as  wall  depora- 
tions.  There  is  no  evidence  as  to  the  particular  kind  of  hides  or 
skills  from  which  the  merchandise  was  produced,  but,  as  the  board 
found,  it  is  in  fact  a  fancy  leather. 
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The  relevant  paragraphs  of  the  tariflf  act  are  these: 

*'340.  Bend  or  belting  leather,  and  leather  not  specially  provided  for  in  this 
act,  ten  per  centum  ad  valorem. 

**341.  Calfskins,  tanned,  or  tanned  and  dressed,  dressed  upper  leather,  includ- 
ing patent,  enameled  and  Japanned  leather,  dressed  or  undressed,  and  finished; 
chamois  or  other  skins  not  specially  enumerated  or  provided  for  in  this  act, 
twenty  per  centum  ad  valorem;  bookbinders'  calfskins,  kangaroo,  sheep  and 
goat  skins,  including  lamb  and  kid  skins,  dressed  and  finished,  twenty  per 
centum  ad  valorem;  skins  for  morocco,  tanned  but  unfinished,  ten  per  centum 
ad  valorem;  pianoforte  leather  and  pianoforte  action  leather,  twenty  per 
centum  ad  valorem;  boots  and  shoes,  made  of  leather,  twenty  per  centum  ad 
valorem. 

'*342.  Leather  cut  into  shoe  uppers  or  vamps,  or  other  forms,  suitable  for 
conversion  into  manufactured  articles,  twenty  per  centum  ad  valorem." 

Originally  the  customs  authorities  contended  that  the  articles 
should  be  classified  under  paragraph  353,  as  "manufactures  of  leather 
not  otherwise  provided  for."  The  circuit  court  held  that  under  the 
decision  of  the  supreme  court  in  Dejonge  v.  Magone,  159  U.  S.  562, 
16  8up.  Ct.  119,  40  L.  Ed.  260,  such  contention  is  unsound,  and  it  has 
now  been  abandoned  by  the  appellant.  It  is,  however,  insisted  that 
the  merchandise  consists  of  "leather  cut  into  shoe' uppers  or  vamps,  or 
other  forms  suitable  for  conversion  into  manufactured  articles.-' 
Manifestly  the  cutting  has  not  progressed  so  far  as  to  render  the 
goods  suitable  for  one  purpose  rather  than  another,  or  to  a  point 
which  indicates  even  distantly  the  probable  use  of  them;  and  the  lan- 
guage of  the  paragraph  seems  to  indicate  that  the  "forms"  referred 
to  are  to  be  characteristic  and  distinctive,  as  are  the  "shoe  uppers" 
and  "vamps,"  which  are  practically  in  their  ultimate  shape.  A  bolt 
of  flannel  56  inches  wide  and  100  yards  long  may  by  additional  cut- 
ting be  transformed  into  a  coat  or  into  a  dress  skirt,  or  into  a  lap 
robe,  or  into  a  piano  cover;  but  the  entire  piece  would  hardly  be 
described  as  "flannel  suitable  for  conversion  into  manufactured  arti- 
cles." The  case  closely  resembles  In  re  Mills  (C.  C.)  56  Fed.  820 
(afiirmed  by  this  court,  without  opinion,  in  14  U.  S.  App.  711,  13 
C.  C.  A.  692),  where  the  phrase  "partly-made"  wearing  apparel  was 
construed;  and  it  was  held  that  the  process  of  making  up  must  have 
progressed  far  enough  to  enable  us  to  identify  the  article  it  will 
be  made  into  when  completed.  We  concur,  therefore,  with  the 
board  and  with  the  circuit  court  in  the  conclusion  that  the  importa- 
tion is  not  covefed  by  paragraph  342. 

Paragraph  341  contains  several  distinct  categories.  The  first  con- 
tains "calfskins  ♦  ♦  ♦  tanned  and  dressed."  As  to  this,  it  is 
sufficient  to  say  that  the  board  has  found  that  there  is  no  evidence 
from  what  kind  of  hides  or  skins  the  merchandise  is  produced.  And 
the  same  remark  will  apply  to  the  third  category,  which  contains 
"calfskins,  kangeroo,  sheep  and  goat  skins,  including  lamb  and  kid 
skins,  dressed  and  finished."  Nor  can  the  merchandise  be  included 
in  the  second  category,  as  "chamois  or  other  skins  not  specially  enu- 
merated or  provided  for,"  since  it  is  in  fact  leather,  as  the  board  has 
founds  and  as  the  evidence  clearly  shows.  In  the  absence  of  any 
evidence  of  commercial  designation,  we  cannot  assume  that  these 
articles,  which  have  not  only  been  tanned,  dressed,  and  finished, 
but  have  also  been  changed  from  the  distinctive  shape  which  is 
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suggestive  of  the  skin  of  the  animal  from  which  they  are  taken, 
are  to  be  classified  for  duty  as  "skins,"  under  paragraph  341,  when 
they  are  aptly  described  as  leather  in  paragraph  340.  The  circum- 
stance that  the  two  varieties  of  leather  specifically  enumerated  in 
paragraph  340  (bend  leather  and  belting  leather)  are  not  of  the 
same  character  seems  not  to  be  a  sufficient  reason  for  so  restricting 
the  broad  phrase,  "leather  not  specially  provided  for,"  so  as  to  ex- 
clude these  articles,  which  in  the  ordinary  use  of  language  it  would 
fairly  cover.  The  decision  of  the  circuit  court  directing  the  classi- 
fication of  the  importation  under  paragraph  340  is  affirmed. 


(98  Fed.  489.) 

JAMES  et  al.  v.  CENTRAL  TRUST  CO.  OF  NEW  YORK  et  aL 

(Circuit  Court  of  Api^eals,  Fourth  Circuit    Noyember  9,  1899.) 

No.  289. 

1.  JuDOMENTS— Parties  Who  are  Bound  by— Representation  op  Stockhold- 
er by  CJORPORATION. 

In  the  absence  of  fraud  or  collusion,  a  stockholder  in  a  railroad  company 
Is  represented  by  the  corporation  in  a  suit  against  It  for  the  foreclosure  of 
a  mortgage  on  its  property,  and  is  bound  by  the  decree  therein,  and  by  a 
sale  of  the  property  made  under  such  decree. 
d.  Federal  Courts— Injunction  against  Proceedings  in  State  Court. 

A  circuit  court  of  the  United  States  Is  not  prevented  by  Rev.  St  §  720, 
from  granting  an  injunction  against  a  proceeding  in  a  state  court,  where 
necessary  to  render  effective  Its  own  decree;  and  where  it  has  rendered  a 
decree  foreclosing  a  mortgage  upon  a  railroad,  and  has  sold  the  property 
thereunder,  it  has  jurisdiction,  as  anciUary  to  such  suit,  to  entertain  a 
bill  by  the  purchaser  to  enjoin  a  stockholder  of  the  mortgagor  company 
from  maintainlDg  a  suit  in  a  state  court  against  such  company  to  place 
the  road  In  the  hands  of  a  receiver,  in  disregard  of  the  decree  of  the  federal 
court,  by  which  he  Is  bound,  and  of  the  rights  of  the  purchaser  thereunder,  i 
8.  Same. 

A  judgment  creditor  of  a  railroad  company,  whose  cause  of  action  arose 
after  a  sale  of  Its  road  by  a  federal  court  In  foreclosure  proceedings,  and 
who  is  seeking  by  a  suit  in  a  state  court  to  enforce  his  judgment  against 
the  road  under  a  state  statute,  cannot  be  said  to  be  asserting  rights  claimed 
under  any  party  to  the  decree  of  the  federal  court,  so  as  to  be  bound  by 
such  decree;  and  that  court  cannot,  in  view  of  Rev.  St.  §  720,  enjoin  him 
from  maintaining  such  suit  In  the  state  court,  nor  can  It  compel  him,  by 
supplementary  proceedings  Instituted  by  the  purchaser  of  the  road,  to  sub- 
mit his  rights  to  that  court  for  adjudication. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

This  is  an  appeal  by  the  respondents  below  from  a  decree  of  the  circuit  court 
of  the  United  States  for  the  Western  district  of  North  Carolina,  granting  an 
injunction  against  S.  T.  Pearson,  Mrs.  Clemye  James,  administratrix  of  W.  A. 
James,  and  Mrs.  Fannie  E.  Howard,  administratrix  of  J.  H.  A.  Howard,  their 
agents  and  attorneys,  enjoining  the  said  S.  T.  Pearson  and  said  Clemye  James, 
administratrix,  from  proceeding  any  further  in  the  prosecution  of  an  action 
set  out  In  the  bill  of  complaint,  depending  In  the  superior  court  of  Rowan  county, 

1  As  to  enjoining  proceedings  in  state  courts,  see  note  to  Garner  v.  Bank, 
16  C.  C.  A.  90,  and,  supplementary  thereto,  note  to  Trust  Co.  v.  Grantham, 
27  O.  C.  A.  575. 
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wherein  the  said  S.  T.  Pearson  and  said  Mrs.  James,  administratrix,  were 
plaintiffs,  and  the  Western  North  Carolina  Railroad  Company  defendant,  and 
enjoining  Mrs.  Fannie  E.  Howard  from  instituting  any  action  or  proceeding 
sach  as  the  plaintiffs  James  and  Pearson  had  begun,  and  from  beginning  or 
taking  any  action  for  a  similar  purpose,  and  enjoining  all  said  persons  and  their 
agents  and  attorneys  from  in  any  manner  interfering  with  the  property  of  the 
Western  North  Carolina  Railroad  Company,  or  the  Southern  Railway  Company, 
or  with  the  franchise  purchased  at  the  foreclosure  sale,  and  owned  and  pos- 
sessed by  the  said  Southern  Railway  Company.  The  facts  necessary  to  an 
understanding  of  this  appeal  are  as  follows:  The  Western  North  Carolina  Rail- 
road Company  was  originally  chartered  by  North  Carolina  in  1854-55,  to  build 
and  operate  a  railroad  within  that  state.  In  1880,  by  an  act  of  the  legislature, 
the  corporation  was  reorganized,  and  on  September  1,  1884,  the  company  exe- 
cuted a  first  mortgage  to  the  Central  Trust  Company  of  New  York  to  secure 
bonds  to  the  amount  of  $3,856,000,  and  on  September  2,  1884,  executed  a  second 
mortgage  to  the  same  trust  company  to  secure  bonds  to  the  amount  of  $4,110,- 
000.  On  April  30,  1886,  the  company  leased  its  road  for  90  years  to  the  Rich- 
mond &  Danville  Railroad  Company,  a  Virginia  corporation,  and  the  said  lessee 
company  took  possession  of  the  railroad  property,  and  operated  it  until  1892, 
when,  the  Richmond  &  Danyille  Railroad  Company  having  become  Insolvent, 
the  property  went  into  the  hands  of  receivers  appointed  by  the  circuit  court  of 
the  United  States  for  the  Western  district  of  North  Carolina.  On  April  20, 
1891,  the  Central  Trust  Company  of  New  York  filed  In  the  circuit  court  of  the 
United  States  for  the  Western  district  of  North  Carolina  its  bill  to  foreclose  the 
second  mortgage  made  to  It  by  the  Western  North  Carolina  Railroad  Company, 
and  such  proceedings  were  had  that  a  decree  of  foreclosure  of  the  second  mort- 
gage and  sale  was  entered  May  2,  1804.  On  August  21,  1894,  the  railroad  prop- 
erty and  franchises  bf  the  said  Western  North  Carolina  Railroad  Company  were 
sold  under  said  decree,  subject  to  the  first  mortgage,  to  the  Southern  Railway 
Company,  a  Virginia  corporation.  On  August  22,  1894,  the  sale  was  confirmed, 
and  the  court  accepted  the  Southern  Railway  Company  as  purchaser,  and  di- 
rected that  possession  of  the  property  be  delivered  to  it,  and  proper  deeds  of 
conveyance  executed,  subject  to  the  first  mortgage,  and  reserving  to  the  court 
the  right  to  retake  and  resell  the  property  if  the  Southern  Railway  Company 
should  fail  to  discharge  the  debts,  liens,  or  claims  which  the  court  should  decree 
to  be  paid  out  of  the  purchase  money  in  preference  to  the  debt  secured  by  the 
mortgage  foreclosed.  The  Southern  Railway  Company  thereupon  was  put  in 
possession  of  the  said  railroad  property,  and  has  ever  since  operated  it  as  a 
part  of  its  system  of  railroads.  In  1897, — three  years  after  the  railroad  w;as 
sold  and  conveyed  to  the  Southern  Railway  Company, — Mrs.  James,  adminis- 
tratrix of  her  husband,  brought  an  action  In  the  superior  court  of  Rowan  county 
against  the  Western  North  Carolina  Railroad  Company  for  the  negligent  killing 
of  her  husband,  who  was  engine  driver  of  a  locomotive  on  the  said  road  in  the 
employment  of  the  Southern  Railway  Company,  and  who  was  killed  in  1896, 
about  two  years  after  the  foreclosure  sale.  In  said  court  a  verdict  was  recov- 
ered for  $15,000,  and  on  appeal  to  the  supreme  court  of  North  Carolina  It  was 
held  (James  v.  Railroad  Co.,  121  N.  C.  523,  28  S.  B.  637)  that  the  Western 
North  Carolina  Railroad  Company,  as  a  corporation  under  the  laws  of  North 
Carolina,  was  still  in  existence,  and  was  still  liable  for  damages  caused  by  the 
maladministration  of  the  railroad  by  the  Southern  Railway  Company,  and  that 
the  railroad  property  Itself  in  the  possession  of  the  Southern  Railway  Company 
could  be  held  liable  for  such  damages,  and  judgment  was  entered  upon  said 
verdict  against  the  Western  North  Carolina  Railroad  Company.  A  judgment 
on  a  similar  cause  of  action  was  also  recovered  in  the  same  court  by  Mrs.  How- 
ard for  the  negligent  killing  of  her  husband,  who  was  a  fireman  in  the  employ- 
ment of  the  Southern  Railway  Company.  The  James  :judgment  having  been 
directed  to  be  entered  by  the  supreme  court  of  North  Carolina,  and  that  court 
having  ruled  that,  notwithstanding  the  foreclosure  sale,  the  property  of  the 
railroad  was  liable  for  the  damages  for  which  she  had  recovered  judgment,  Mrs. 
James,  together  with  S.  T.  Pearson,  instituted  a  proceeding  in  the  superior  court 
of  Rowan  county,  setting  forth  the  recovery  of  the  judgment  against  the  West- 
em  North  Carolina  Railroad  Company,  and  alleging,  among  other  things,  that 
the  Western  North  Carolina  Railroad  Company  was  ins<^vent,  and  the  Southern 
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Railway  Company,  for  reasons  therein  stated,  was  also  insolvent:  that  the 
mortgages  put  upon  the  railroad  property,  both  by  the  Western  North  Carolina 
Railroad  Company  and  by  the  Southern  Railway  Company,  were  invalid;  and 
praying  that  a  permanent  receiver  be  appointed  to  take  possession  of  the  fran- 
chise and  property  of  the  Western  North  Carolina  Company,  and  run  the  rail- 
road under  the  orders  of  the  court.  The  scope  of  the  bill  of  complaint  filed  in 
the  superior  court  of  Rowan  county  was  very  broad.  It  was  filed  not  only  on 
behalf  of  Mrs.  James,  in  an  effort  to  subject  the  railroad  property  to  the  pay- 
ment of  her  Judgment,  but  was  filed  also  on  behalf  of  all  stockholders  of  the 
Western  North  Carolina  Railroad  who  claimed  not  to  have  assented  to  Its 
reorganization,  and  all  creditors  of  that  company;  and  one  of  the  complain- 
ants was  S.  T.  Pearson,  a  holder  of  a  share  of  the  original  capital  stock  of  the 
company.  The  bill  alleged  that  the  reorganiEatlon,  in  1880,  of  the  Western 
North  Carolina  Railroad  Company;  was  illegal,  and  in  disregard  of  the  rights 
of  certain  stockholders;  that  the  Western  North  Carolina  Railroad  Company 
had  abdicated  its  duty  as  a  corporation,  and  had,  without  authority  of  law, 
permitted  the  Southern  Railway  Company  to  take  possession  of  its  roadbed* 
property,  and  franchise;  that  the  pretended  title  of  the  Southern  Railway  Com- 
pany to  the  franchise  and  property  of  the  Western  North  Carolina  Railroad 
Company  was  null  and  void;  that  the  rolling  stock  and  movables  of  the  two 
railroad  companies  had  been  commingled  so  that  the  property  of  the  Western 
North  Carolina  Railroad  could  not  be  Identified;  that  Pearson  and  certain  stock- 
holders of  the  Western  North  Carolina  Railroad  Company  had  not  assented  to 
the  reorganization  of  the  Western  tCorth  Carolina  Railroad,  and  were  entitled 
to  hold  their  stock  discharged  from  any  lien  created  by  either  of  said  mortgages 
to  the  Central  Trust  Company  of  New  York  (if  any  lien  was  created  by  either 
of  said  deeds),  and  were  entitled  to  have  a  receiver  appointed  to  collect  a  fair 
rental  for  the  franchise  and  property  of  the  said  Western  North  Carolina  Rail- 
road Company  from  the  corporation  or  persons  now  operating  the  road.  And 
on  behalf  of  creditors  it  was  alleged  that,  by  reason  of  the  fraudulent  conceal- 
ment of  the  property  of  the  Western  North  Carolina  Railroad  Company  by  the 
Southern  Railway  Company,  the  said  Judgment  creditor  was  unable  to  distin- 
guish the  rolling  stock  of  the  Western  North  Carolina  Railroad  Company,  and 
subject  It  to  execution,  and  that  the  pretended  sale  under  said  second  mortgage 
executed  by  the  Western  North  Carolina  Railroad  Company  to  the  Central 
Trust  Company  of  New  York  had  cast  a  cloud  upon  the  title  to  the  franchise 
and  property  of  the  Western  North  Carolina  Railroad  Company.  And  the  bill 
prayed  for  a  permanent  receiver  to  take  charge  of  the  franchise  and  property  of 
the  said  Western  North  Carolina  Railroad  Company,  and  operate  It  under  the 
orders  of  court;  and  that  a  referee  be  appointed,  before  whom  all  stockholders 
might  prove  the  number  and  nature  of  their  shares  of  stock,  and  all  creditors 
might  prove  the  value  and  character  of  the  mdebtedness  of  the  Western  North 
Carolina  Railroad  Company;  and  that  the  referee  might  report  what  claims 
constituted  liens  upon  the  property  and  franchise  of  the  Western  North  Carolina 
Railroad  Company.  Thereupon  the  Central  Trust  Company  of  New  York  and 
the  Southern  Railway  Company  of  Virginia  filed  in  the  above-mentioned  foreclo- 
sure suit  in  the  circuit  court  of  the  United  States  for  the  Western  district  of 
North  Carolina  their  supplementary  petition  and  bill  of  complaint,  setting  forth 
the  foregoing  proceedings  in  the  superior  court  of  Rowan  county,  alleging  that 
notice  had  been  given  requiring  the  Western  North  Carolina  Railroad  Company 
to  show  cause  before  said  court  why  a  receiver  should  not  be  appointed  of 
said  railroad  property,  and  alleging  that  said  proceeding  was  intended  to 
take  from  the  possession  of  the  Southern  Railway  Company  the  property  sold 
to  it  under  the  foreclosure  decree,  and  to  have  that  sale  and  the  conveyance 
thereunder  declared  null  and  void.  The  answer  of  the  respondent  James  to 
this  supplemental  bill  alleges,  among  other  things,  that  the  Southern  Railway 
Company,  being  a  Virginia  corporation,  had  no  power  to  acquire  the  title  to 
the  railroad  and  the  franchise  of  the  Western  North  Carolina  Railroad  Company, 
and  that  the  Southern  Railway  Company  acquired  no  title  by  its  purchase. 
The  answer  of  S.  T.  Pearson  adopts  the  answer  of  his  co-respondent  James, 
and  the  answer  of  Mrs.  Howard  is,  in  material  matters,  substantially  the  same. 
The  cause  came  on  to  be  heard  upon  the  pleadings  and  exhibits,  and  the  circuit 
court  of  the  United  States  for  the  Western  district  of  North  Carolina  entered 
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Its  decree  awarding  the  Injunction  as  prayed.    89  Fed.  24.    The  respondents 
appealed,  and  the  decree  is  before  us  upon  their  assignments  of  error. 

A.  C.  Avery  (B.  F.  Long  and  Lee  S.  Overman,  on  the  brief),  for 
appellants. 
Charles  Price,  for  appellees. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  BRAWLEY,  Dis- 
trict Judges. 

MORRIS,  District  Judge  (after  stating  the  facts  as  above).  In  the 
bill  of  complaint  in  the  superior  court  of  Rowan  county,  filed  by 
8.  T.  Pearson  and  Mrs.  Clemye  James,  on  behalf  of  themselves  and 
other  creditors  and  stockholders  of  the  Western  North  Carolina 
Railroad  Company,  praying  for  a  permanent  receiver,  two  classes 
of  claimants  are  inextricably  mingled:  First,  the  stockholders  of 
the  Western  North  Carolina  Railroad  Company;  and,  second,  the 
creditors  who  have  become  such  since  the  second  mortgage  was 
foreclosed  and  the  Southern  Railway  Company  became  the  pur- 
chaser, and  since  the  railroad  property,  by  order  of  the  United 
States  circuit  court,  was  delivered  to  it.  However  effectively  it 
might  be  urged  that  creditors  whose  causes  of  action  came  into 
existence  two  years  after  the  foreclosure  sale  have  a  right  to  prose- 
cnte  their  rights  in  any  court  that  has  jurisdiction,  it  seems  clear 
to  us  that  the  stockholders  of  the  Western  North  Carolina  Railroad 
Tompany  were  parties  to  the  foreclosure  suit,  and  are  bound  by  its 
decree,  and  that  any  proceeding  on  their  part  to  reclaim  the  prop- 
ertj*  sold  under  the  decree  must  be  made  in  the  court  in  which 
the  decree  was  entered.  The  contention  of  the  stockholders  is  that 
the  mortgage  deed  on  which  the  decree  was  based  was  null  and  void 
as  against  them,  and  that  by  the  decree  and  the  sale  thereunder 
their  rights  were  not  affected,  and  that  they  have  a  right  to  have  a 
receiver  appointed  to  retake  the  property  from  the  purchaser.  The 
bill  of  complaint  does  not  so  much  as  make  the  Southern  Railway 
Company,  the  purchaser  under  the  foreclosure  decree,  now  in  posses- 
sion of  the  property,  a  party  to  the  case,  but  ignores  the  foreclosure 
proceedings  as  of  no  effect  as  to  these  complaining  stockholders. 

fk)  far  as  the  stockholders  are  concerned,  the  correctness  of  the 
decree  below  depends  upon  two  questions:  First,  are  they  bound 
and  estopped  by  the  foreclosure  decree?  and,  second,  is  this  a  case 
in  which  the  circuit  court  of  the  United  States  has  jurisdiction,  as 
against  a  party  to  the  foreclosure  suit,  to  make  its  decree  effective 
by  injunction,  notwithstanding  the  prohibition  of  section  720  of  the 
Revised  Statutes,  prohibiting  the  granting  of  an  injunction  by  a 
court  of  the  United  States  to  stay  proceedings  in  any  court  of  a 
state?  It  is  settled  that  in  a  suit  to  foreclose  a  mortgage  executed 
by  a  corporation,  where  there  is  no  fraudulent  collusion,  the  cor- 
poration represents  all  its  stockholders,  and  that  a  decree  against 
it  binds  them.  Railroad  Co.  v.  Howard,  7  Wall.  392-406,  19  L.  Ed. 
117;  Hawkins  v.  Glenn,  131  U.  S.  319-329,  9  Sup.  Ct.  739,  33  L. 
Ed.  184;  Sanger  v.  Upton,  91  U.  a  56-59,  23  L.  Ed.  220;  Fumald 
T.  Glenn,  12  C.  C.  A.  27,  64  Fed.  49-53.  S.  T.  Pearson  and  the  other 
stockholders  are  attempting  to  assert  in  the  state  court  the  very 
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same  right  which  was  involved  in  the  foreclosure  suit  against  the 
Western  North  Carolina  Railroad  Company,  and  which  was  cut  off 
and  foreclosed  by  the  decree  and  sale.  The  relief  asked  by  the 
supjdementary  bill  filed  by  the  purchaser  in  the  United  States  cir- 
cuit court  is  to  prevent  the  parties  thus  decreed  against  from  re- 
taking the  railroad  property  in  disregard  of  the  court's  decree.  In 
Dietzsch  v.  Huidekoper,  103  U.  S.  494,  497,  26  L.  Ed.  497,  it  is  said, 
"A  court  of  the  United  States  is  not  prevented  from  enforcing  its 
own  judgments  by  the  statute  which  forbids  it  to  grant  a  writ  of 
injunction  to  stay  proceedings  in  a  state  court;''  and  in  that  case 
an  injunction  restraining  the  enforcement  of  a  judgment  of  a  state 
court  in  a  replevin  suit  was  sustained,  because  the  effect  of  en- 
forcing the  judgment  in  the  state  court  would  be  to  defeat  the  judg- 
ment of  the  federal  court,  which  had  jurisdiction  of  the  subject- 
matter.  In  Root  V.  Woolworth,  150  U.  S.  401,  411,  14  Sup.  Ct.  136, 
37  L.  Ed.  1123,  a  decree  had  been  entered  in  a  circuit  court  of  the 
United  States  in  a  suit  to  quiet  title  in  favor  of  one  Morton  estab- 
lishing his  right  to  certain  land  as  against  Root.  Afterwards,  not- 
withstanding this  decree.  Boot,  claiming  by  the  same  title  as  be- 
fore, re-entered,  and  took  possession.  Morton's  title  had  been  con- 
veyed to  Woolworth,  and  he  filed  his  supplementary  and  anciUary 
bill  asking  that  Root  be  enjoined  from  asserting  any  claim  of  title 
to  the  land,  and  from  interfering  with  Woolworth's  sole  and  exclu- 
sive possession.  This  bill,  although  filed  long  after  the  original 
decree,  and  by  the  assignee  of  the  original  complainant,  was  sus- 
tained as  a  proper  exercise  of  the  jurisdiction  of  courts  of  equity 
to  make  their  decrees  effective  by  injunction  and  writs  of  assistance. 
It  seems  quite  clear  to  us  that  the  injunction  granted  in  the  pres- 
ent case  against  S.  T.  Pearson  was  proper,  and  was  within  the  juris- 
diction of  the  circuit  court,  as  ancillary  to  the  original  decree  of 
foreclosure,  and  for  the  purpose  of  making  that  decree  effective 
against  persons  who  were  bound  by  it. 

Whether  the  circuit  court  had  jurisdiction,  and  could,  notwith- 
standing section  720  of  the  Revised  Statutes,  enjoin  Mrs.  James  and 
Mrs.  Howard  from  proceeding  with  the  suit  entered  by  them,  or 
any  similar  suit,  or  from  in  any  manner  interfering  with  the  prop- 
erty of  the  Western  North  Carolina  Railroad  or  the  Southern  Rail- 
way, purchased  at  the  foreclosure  sale,  is,  to  our  minds,  quite  a  dif- 
ferent question.  The  rule  that  a  sale  of  real  estate  under  judicial 
proceedings  concludes  no  one  who  is  not  in  some  form  a  party  to 
the  proceedings  (Dupasseur  v.  Rochereau,  21  Wall.  130-135,  22  L. 
Ed.  588)  has  been  applied  by  the  supreme  court  of  the  United  States 
to  a  foreclosure  sale  of  telegraph  lines  (United  Lines  Tel.  Co.  v.  Bos- 
ton Safe-Deposit  &  Trust  Co.,  147  U.  S.  431-448,  13  Sup.  Ct  396, 
37  L.  Ed.  231),  and  to  a  foreclosure  sale  of  a  railroad  (Pittsburgh, 
C,  C.  &  St.  L.  R.  Co.  V.  Long  Island  Loan  &  Trust  Co.,  172  U.  S.  493- 
515,  19  Sup.  Ct.  238,  43  L.  Ed.  528).  Neither  Mrs.  James  nor  Mrs. 
Howard  could  be  said,  we  think,  to  have  been  in  any  sense  a  party 
to,  or  claiming  under  any  party  to,  the  foreclosure  suit,  or  bound 
by  it.  Whatever  rights  they  have  accrued  to  them  three  years  after 
the  sale,  and  had  no  connection  whatever  with  the  rights  which 
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were  adjudicated  by  the  decree.  It  may  be,  notwithstanding  any- 
tlilng  adjudicated  by  that  decree,  that  under  the  laws  of  North  Caro- 
lina the  Western  North  Carolina  Railroad  Company  was  answerable 
to  them  for  the  damages  for  which  they  obtained  their  judgments, 
and  the  railroad,  now  in  possession  of  the  Bouthern  Railway  Com- 
pany, also  liable.  Those  are  questions  not  litigated  in  the  foreclosure 
suit,  and  which  the  appellees,  in  our  judgment,  co\ild  not,  by  this 
supplementary  and  ancillary  proceeding,  compel  Mrs.  James  and 
Mrs.  Howard  to  bring  before  the  circuit  court.  Sargent,  v.  Helton, 
115  U.  S.  348,  6  Sup.  Ct.  78,  29  L.  Ed,  412;  Dial  v.  Reynolds,  96  U. 
S.  340,  24  L.  Ed.  644;  Haines  v.  Carpenter,  91  U.  S.  254,  28  L.  Ed.  345. 

The  sale  to  the  Southern  Railway  Company  under  the  forei'losure 
decree  is  a  defense  which  can  be  pleaded  in  any  state  court,  and, 
if  the  state  court  should  fail  to  give  that  effect  to  the  decree  of  the 
United  States  circuit  court  which  the  parties  claiming  under  it  are  ad- 
vised it  should  have,  the  law  provides  an  appeal  for  the  revision  of 
that  refusal  by  the  supreme  court  of  the  United  States.  Dupasseur  v. 
Rochereau,  21  Wall.  130-134,  22  L.  Ed.  588;  Bank  v.  Stevens,  169  TT. 
R  432-456, 18  Sup.  Ct.  403,  42  L.  Ed.  807;  Crescent  City  Live-Stock  Co. 
V.  Butchers'  Union  Slaughter-House  Co.,  120  U.  S.  141,  7  Sup.  Ct.  472, 
30  L.  Ed.  614;  Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Long  Island  Loan  & 
Trust  Co.,  172  U.  S.  493-507,  19  Sup.  Ct.  238,  43  L.  Ed.  528.  In 
the  bill  which  was  filed  by  Pearson  and  Mrs.  James  in  the  superior 
coort  of  Rowan  county  on  behalf  of  themselves  and  others,  stockhold- 
ers and  creditors,  the  allegations  on  which  relief  is  asked  are  largely 
based  on  the  alleged  invalidity  of  the  mortgage  foreclosed  by  rea- 
son of  the  suK)06ed  rights  of  Pearson  and  other  stockholders,  and 
it  is  charged  that  the  pretended  mortgage  deeds  and  pretended  fore- 
closure sale  have  cast  a  cloud  upon  the  property  sold,  which  makes 
it  impossible  for  Mrs.  James  to  realize  her  judgment  claim.  Thus 
it  appears  that  the  scheme  of  the  bill  is  based,  not  upon  the  sup- 
posed right  contended  for  in  argument  as  the  result  of  the  opinion 
of  the  supreme  court  of  North  Carolina  in  James  v.  Railroad  Co., 
supra,  viz.  that  the  old  Western  North  Carolina  Railroad  Company 
continues  to  exist,  and  to  be  answerable  for  damages  incurred  in  the 
operation  of  the  railroad,  and  the  railroad  in  the  hands  of  the 
Southern  Railway  Company  liable  for  the  judgment,  but  upon  the 
allegation  that  by  reason  of  the  rights  of  certain  stockholders  the 
mortgage  foreclosed  was  invalid,  and  the  foreclosure  sale  to  be  dis- 
regarded and  treated  as  a  nullity,  and  a  receiver  appointed  in  that 
collateral  proceeding  in  another  court,  to  take  the  property  from  the 
purchaser.  It  is  not  a  creditors'  bill,  based  upon  legal  and  equitable 
rights  as  creditor,  but  a  stockholder's  bill,  in  which  a  creditor  has 
joined,  basing  her  claim  to  relief  mainly  upon  the  alleged  invalidity 
of  the  mortgage  foreclosed  because  of  the  nonassent  of  certain  stock- 
holders. At  least  this  supposed  ground  of  relief  is  the  gravamen 
of  the  whole  bill. 

Without  passing  upon  any  other  questions  argued  by  counsel, 
and  which  we  do  not  consider  necessary  to  the  decision  of  the  case 
before  us,  we  hold  that  the  injunction,  so  far  as  it  enjoins  the  fur- 
ther prosecution  of  the  bill  which  was  filed  in  the  superior  court  of 
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Rowan  county,  should  be  continued,  and  the  decree,  so  far  as  it  grants 
that  injunction,  should  be  affirmed,  but  that  the  decree  should  be  so 
modified  as  not  to  prohibit  Mrs.  James  and  Mrs.  Howard  from  pro- 
ceeding as  they  may  be  advised  with  any  other  suit  not  based  upon  the 
supposed  rights  of  stockholders  with  respect  to  enforcing  their  judg- 
ment claims.  The  cause  is  remanded,  with  directions  to  modify  the 
decree  in  accordance  with  this  opinion. 


(98  Fed.  499.) 

KIRKER  et  al.  v.  OWINGS  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  5,  1899.) 

No.  G59. 

1.  Receivers— Enforcement  op  Bonds  —  Summary  Decree  against  Surety. 

A  court  of  equity,  appointing  a  receiver,  and  taking  from  him  mei-ely  a 
common-law  bond,  conditioned  for  the  faithful  discharge  of  his  duties  and 
a  compliance  with  the  orders  of  the  court,  is  not  justified  by  the  precedents 
In  entering  a  summary  decree  against  the  surety  for  a  default  of  the  re- 
ceiver. Unless  such  power  Is  reserved  in  the  bond  Itself,  or  by  statute 
or  rule  of  court,  the  obligation  of  the  surety  Is  one  which  can  be  enforced 
only  in  a  court  of  law. 

2.  Same— Accounting— Charging  Receiver  with  Personal  Liability. 

A  receiver  for  a  corporation,  who  by  leave  of  court  continued  the  per- 
formance of  a  contract  previously  made  by  the  corporation,  by  the  terms 
of  which  a  certain  portion  of  the  amount  earned  thereunder  by  the  corpora- 
tion was  to  be  retained  by  the  other  party,  and  applied  on  an  Indebtedness 
of  the  corporation  for  which  such  other  party  held  a  lien  on  certain  of  its 
property,  of  which  fact  the  court  was  not  advised,  and  who,  after  paying 
a  considerable  amount  on  the  lien  In  such  manner,  sold  the  property  to 
the  lienholder  for  a  small  sum  In  addition  to  the  lien,  without  leave  of 
the  court,  and  leaving  unpaid  debts  Incurred  by  him  for  current  expenses 
in  performance  of  the  contract,  and  also  leaving  equities  between  the  cor- 
poration and  the  lienholder,  which  might  have  reduced  the  amount  of  the 
Sen,  unadjusted,  was  properly  charged  by  the  court  personally  with  pay- 
ment of  such  unpaid  debts  of  the  receivership. 

8.  Same— Ancillary  Receiverships— Relation  to  Primary  Suit. 

Where  a  court  In  proceedings  for  an  ancillary  receivership  appoints  as 
receiver  for  the  property  within  Its  jurisdiction  the  same  person  appointed 
In  the  primary  suit,  such  receiver  becomes  Its  own,  as  to  the  administra- 
tion of  such  property,  and  must  be  governed  entirely  by  Its  orders.  In 
such  case  each  court  acts  Independently  within  Its  own  Jurisdiction,  and 
the  relation  between  them  Is  merely  one  of  comity.  The  court  In  which 
the  primary  suit  Is  pending  has  no  Jurisdiction  over  property  In  the  cus- 
tody of  the  other;  and  where,  under  Its  order,  the  receiver  seUs  such 
property,  and  returns  the  proceeds  to  that  court,  without  the  knowledge 
and  concurrence  of  the  court  by  whose  orders  the  property  was  placed 
In  his  possession,  and  leaving  unpaid  expenses  Incurred  by  him  In  the 
ancillary  receivership,  he  may  properly  be  charged,  as  ancillary  receiver, 
with  personal  llabUlty  for  such  expenses,  and  the  order  under  which  he 
acted  affords  him  no  protection. 

4.  Same— Accounting — Order  Charging  Receiver  with  Personal  LiABiLrrr. 
Where,  on  his  accounting,  a  receiver  Is  charged  personaUy  with  the  pay- 
ment of  debts  Incurred  by  him  as  such  receiver,  the  proper  form  of  order 
Is  that  he  pay  such  debts,  and  In  default  thereof  stand  committed  for  con- 
tempt, and  that  the  creditors  have  leave  to  bring  suit  on  his  bond  against 
him  and  his  surety. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  for  the  payment  of  $1,- 
300  against  E.  C.  Kirker,  personally,  and  S.  T.  Dewees,  the  surety  on  Kirker's 
bond  as  receiver  of  the  court.  The  decree  was  entered  in  the  suit  in  which 
Kirker  had  been  appointed  receiver.  The  suit  was  begun,  by  what  was  termed 
an  **anciUary  bill,"  by  Robert  Ballard,  trustee,  against  the  Ella  Layman  Tow- 
boat  Company.  Ballard  averred  that  he  was  a  citizen  of  Ohio,  and  that  the 
Ella  Layman  Towboat  Company,  the  defendant,  was  organized  under  the 
laws  of  the  state  of  West  Virginia  for  the  business  of  towing  and  freighting 
coal  and  other  commodities,  and  owning  a  number  of  steamboats  and  barges, 
and  other  plants  and  appliances  Incident  to  such  business;  that  on  November 
23,  18UH.  the  company  had  made  an  assignment  to  complainant  for  the  benefit 
of  creditors;  that  among  the  assets  assigned  was  the  steamboat  Sprlnghlll.  nine 
barges,  and  one  flat,  all  of  which  were  then  In  the  Tennessee  river.  The  re- 
maining averments  of  the  blU  were  as  foUows:  "Your  orator  further  shows 
that  as  the  creditors  of  the  said  company  are  not  mentioned  In  said  trust 
deed,  as  the  same  gives  no  directions  as  to  the  manner,  time,  and  terms  of 
disposing  of  the  same,  it  is  necessary,  in  order  that  said  trust  may  be  prop- 
erly executed  and  the  proceeds  of  the  trust  properly  disbursed,  that  the  cred- 
itors of  the  said  company  should  be  ascertained  by  proper  proceedings  under 
your  honors*  direction  and  protection;  your  orator  being  Ignorant  of  the  names 
of  said  creditors,  .and  the  amounts  of  their  claims.  And  It  Is  also  proper  for 
the  protection  of  your  orator,  and  the  due  discharge  of  his  duties  as  trustee, 
that  he  should  have  the  advice  and  direction  of  this  honorable  court  and  that 
said  trust  should  be  administered  under  its  directions.  Your  orator  further 
represents  that  he  Is  informed,  believes,  and  charges,  that  said  company  has 
on  its  hands  a  number  of  contracts  for  towing  and  freighting,  two  of  which 
are  for  conveying  coal  from  Greenville,  Miss.,  to  New  Orleans  and  other 
Southern  points,  and  for  towing  Iron  ore  on  the  Tennessee  river,  which  con- 
tracts are  both  profltable  ones  to  the  company,  out  of  which  It  has  been  mak- 
ing money,  and  which  have  yet  some  time  to  run;  that,  as  your  orator  Is  in- 
formed, believes,  and  charges,  it  will  be  to  the  advantage  of  the  creditors 
of  said  company  to  carry  out  these  contracts  and  others,  and.  pending  the 
sale  of  this  company*s  property,  to  keep  the  same  occupied  in  a  continuance 
of  the  towing  and  freighting  buslaess  of  this  company.  And  on  account  of 
the  character  of  the  trust  property  and  the  use  which  your  orator  believes 
should  be  made  of  It  pending  Its  disposal.  It  Is,  In  your  orator's  Judgment,  best 
that  a  receiver  be  appointed  by  this  court  to  take  charge  and  possession  of 
all  said  property,  and  manage  and  dispose  of  It  under  the  direction  of  your 
bonors,  which  receiver  should  be  a  competent  river  man,  acquainted  with  the 
character  of  the  business  of  said  company.  Complainant  charges  that  an  orig- 
inal general  creditors'  bill  has  been  filed  by  complainant  In  the  United  States 
circuit  court  for  West  Virginia,  and  a  receiver  appointed  therein,  and  com- 
plainant asks  that  the  receivership  be  extended  over  the  property  in  Tennes- 
see under  this  ancillary  bill.  Your  orator  therefore  prays  that  the  creditors 
of  said  company,  and  the  amounts  and  priorities  of  their  claims,  may  be  as- 
certained under  the  direction  of  your  honors'  court;  that  a  receiver  may  be 
appointed  to  take  charge  and  possession  of  said  trust  property,  and  to  use, 
manage,  and  dispose  of  the  same  under  your  honors'  direction;  that  all  proper 
aa-ounts  be  directed,  and  decrees  entered;  and  for  such  other,  further,  and 
?:eneral  relief  and  decree  as  the  equity  of  the  case  may  require,  and  to  your 
bonors  may  seem  meet." 

On  the  same  day  that  the  bill  was  filed  a  certified  copy  of  the  order  by  the 
circuit  court  for  the  district  of  West  Virginia  was  filed,  which,  after  reciting 
that  actions  had  been  brought  against  the  defendant  company  In  the  circuit 
court  of  Roane  county.  Term.,  and  attachments  had  been  Issued  and  levied 
upon  the  steamer  Sprlnghlll,  and  that  the  loss  of  the  use  of  the  steamer  would 
be  fatal  to  the  profitable  contract  which  the  defendant  company  had  for  tow- 
ing upon  said  Tennessee  river,  authorized  the  receiver  to  remove  the  case  from 
the  circuit  court  of  Roane  county  to  the  circuit  court  for  the  Eastern  district 
of  Tennessee,  and  to  give  bond  In  the  attachment  suit  for  the  release  of  the 
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Steamer  SpringhiU,  and  to  use  the  same  in  the  towing  contract  on  the  Ten- 
nessee river.  ITpon  the  tendering  of  the  bill  and  the  order  the  court  below 
allowed  the  bill  to  be  filed,  and  made  the  following  order:  *'The  complainant 
is  allowed  to  file  the  ancillary  bill  presented,  and  this  cause  will  be  taken  and 
considered  as  ancillary  to  the  original  bill  in  West  Virginia.  The  order  of 
Judge  Jackson,  of  December  5,  1896,  will  be  filed  in  this  cause  as  part  of  the 
record;  and  thereupon  this  cause  came  on  to  be  heard  on  this  11th  day  of 
December.  1890,  before  Hon.  C.  D.  Clark,  Judge,  etc..  upon  the  motion  of 
complainant  for  the  appointment  of  a  receiver  for  the  property  attached;  and. 
it  appearing  to  the  court  that  this  is  a  proper  case  for  tlie  appointment  of  a 
receiver,  it  Is  ordered  by  the  court  that  E.  C.  Kirker.  who  appears  to  the 
court  to  be  a  proper  and  fit  person,  be,  and  he  is  hereby,  appointed  receiver 
In  this  case,  and  required  to  give  bond  in  the  sum  of  $4,00();  and  he  is  au- 
thorized to  take  possession  of  the  property  attached,  and  the  other  proi>erty 
of  defendant  in  this  state,  and  hold  the  same  subject  to  the  further  orders  of 
the  court  in  this  case.  And  because  it  appears  further  to  the  court,  from  the 
admissions  of  both  parties,  that  the  defendant  Ella  Layman  Towboat  Com- 
pany has  made  a  general  assignment  for  the  benefit  of  creditors  to  Robert 
Ballard,  trustee,  and  that  said  Robert  Ballard,  trustee,  has  filed  a  general 
creditors*  bill  to  wind  up  the  business  and  affairs  of  said  Ella  Layman  Tow- 
boat  Company,  in  the  United  States  circuit  court  for  West  Virginia,  and  that 
under  said  bill  said  E.  C.  Kirker  has  been  appointed  receiver,  and  has  taken 
possession  of  the  property  of  said  Ella  T^ayman  Towboat  Company,  except 
the  property  attached  In  this  cause;  and  because  It  appears  further  to  the 
court,  from  the  statements  of  counsel  for  the  parties,  that  said  towboat  com- 
pany has  a  contract  for  towing  ore  on  the  Tennessee  river  from  points  near 
Kingston  to  South  Pittsburg,  which  contract  is  believed  to  be  profitable  and 
advantageous  to  the  creditors  of  said  towboat  company,  to  have  the  same  car- 
ried out,  and  that  it  Is  impossible  to  carry  out  said  contract  unless  said  E.  C. 
Kirker,  as  receiver.  Is  allowed  to  use  the  steamer  Springhill.  upon  which  the 
attachment  has  been  levied  by  James  Heekln  &  Co., — it  is  therefore  ordered  by 
the  court  that  said  E.  C.  Kirker  be  allowed  to  make  all  proper  and  necessary 
use  of  said  steamer  Springhill  in  towing  said  ore  and  carrying  on  said  con- 
tract, and  doing  such  other  work  on  said  Tennessee  river  and  tributaries  as 
It  Is  legitimate  for  a  steamer  to  engage  In.  But  the  said  E.  C.  Kirker,  receiver, 
is  ordered  and  required  to  keep  said  steamer  in  good  repair,  and  to  keep  the 
same  Insured  in  the  sum  of  five  thousand  dollars  (5,000),  so  that  in  the  event 
said  steamer  should  be  destroyed  by  fire  the  amount  of  said  Insurance  re- 
ceived shall  be  paid  into  this  court,  to  stand  In  lieu  and  stead  of  said  steamer, 
to  await  the  determination  of  this  suit.  Said  steamer  shall  not  be  taken  out 
of  the  state  of  Tennessee,  unless  authorized  by  further  order  of  the  court. 
Said  E.  C.  Kirker  will  be  required  to  give  bond  In  the  sum  of  $4,000.  to  be 
approved  by  the  clerk  of  the  court,  for  the  faithful  discharge  of  his  duties  In 
this  case." 

On  December  14th,  Kirker  filed  the  following  bond: 

"In  the  Circuit  Court  of  the  United  States  for  the  Southern  Division  of  the 
Eastern  District  of  Tennessee. 

"This  undertaking,  made  and  entered  Into  the  14th  day  of  December,  1890, 
witnesseth,  that  we  (E.  C.  Kirker,  as  principal,  and  Samuel  T.  Dewees.  as  se- 
curity) do  promise  and  undertake  to  and  with  the  parties  in  interest  in  said 
cause,  for  the  benefit  of  whom  It  may  concern.  In  the  penal  sum  of  $4,000, 
that  E.  C.  Kirker  will  well  and  faithfully  discharge  the  duties  of  receiver  of 
the  property  and  estates  of  the  defendant  company,  particularly  described  in 
the  bill  In  the  above-described  cause,  and  obey  all  orders  of  the  court  herein. 
Witness  our  hands  and  seals  this  14th  day  of  December,  1896. 

**E.  C.  Kirker, 
**Samuel  T.  Dewees. 

"Acknowledged  before  and  approved  by  me  this  14th  day  of  December, 
1896.  Henry  O.  Ewlng,  Clerk." 

On  the  27th  of  September,  1897,  Kirker.  the  receiver,  made  the  following  re- 
port to  the  court:  "Your  receiver  begs  leave  to  submit  the  following  report  in 
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reference  to  the  business  and  management  of  the  property  of  the  Ella  Layman 
Towboat  ComiMiny,  embracing  the  Jurisdiction  of  your  honor's  court:  Exhibit 
No.  1  is  a  statement  of  the  expenditures  and  receipts  from  November  24,  1896, 
to  September  1.  1897;  also,  statement  of  the  amount  of  ore  delivered  at  South 
Pittsburg,  and  the  amount  obtained  by  Roberts,  Sparlts  &  Ck).  out  of  said  ship- 
ments, to  be  applied  on  payment  for  barges:  and  shows,  also,  profit  and  loss, 
showing  the  net  amount  of  the  earnings  of  the  steamer  Springhill  to  have  been 
$2,500.81,  showing  the  payment  on  the  barge  account  to  have  been  $747.75  in 
excess  of  the  earnings  of  the  boat.  When  your  receiver  took  charge  of  the 
business,  he  was  confident  that  the  steamer  could  be  run,  and  made  to  pay 
expenses  and  repairs  to  the  boat,  and  allow  the  application  to  the  barge  ac- 
count as  provided  in  the  contract  with  Roberts,  Sparks  &  Co.;  but,  on  account 
of  the  various  imexpected  accidents  that  are  shown  in  the  report  hereinafter, 
the  expectation  of  the  receiver  has  not  been  realized,  and  the  facts  shown  in 
this  report  show  that  the  receiver  cannot  run  this  business  at  a  profit,  and 
continue  payments  on  the  barges.  The  receiver,  as  hereinafter  stated,  has 
therefore  stopped  the  work  under  this  contract  until  he  can  have  instructions 
from  your  honor  as  to  his  proceeding.  ♦  ♦  ♦  The  receiver  submits  to  your 
honor  whether,  or  not  the  claim  of  Roberts,  Sparks  &  Co.  should  not  be  re- 
quired to  be  credited  with  $1,200,  the  price  paid  for  the  barge  which  was  sunk 
by  them  In  loading,  and  which  they  did  not  raise,  and  which  the  receiver  has 
not  been  able  to  raise,  on  account  of  the  want  of  funds,  and  also  whether  or  not 
they  should  not  be  charged  with  the  value  of  fhe  fuel  barge  which  was  broken 
up  by  Messrs.  Roberts,  Sparks  &  Co.,  allowing  one  of  the  loaded  barges  to 
get  away  from  them  at  Round  Island  in  March,  1897.  ♦  ♦  ♦  In  Tennessee 
river,  flat  E.  L.  T.  B.  Co.,  No.  5.  was  lost  under  the  following  circumstances: 
Capt.  Butler,  in  command  of  the  Springhill,  writes,  under  date  of  March  11, 
1897:  'Roberts,  Sparks  &  Co.  let  one  of  our  barges  get  away  from  Round 
Island  last  Sunday  morning.  *  •  •  When  it  broke  loose  it  ran  into  our 
fun  flat  and  broke  it  all  to  pieces.'  Property  erroneously  reported  as  being 
among  the  assets  of  the  said  Ella  Lawman  Towboat  Company,  barge  H,  in 
Tennessee  river,  was  sunk  in  August,  1896.  while  being  loaded  at  ore  dock, 
but  was  reported  as  being  in  condition  to  *.oad  when  repaired.  Roberts,  Sparks 
A  Co.  have  failed  to  raise  [repair]  it,  and  your  receiver  has  not  had  use  of  nor 
possession  pf  It.  The  property  on  hand  is  the  Str.  Springhill,  insured  for  $5,000, 
on  $7,500  valuation  made  by  insurance  underwriters;  barges  A,  B,  C,  D,  E, 
F,  G,  I,  upon  which  the  Ella  Layman  Towboat  Company  had  paid  $2,665.20, 
and  on  which  your  receiver  has  paid  $3,248.56,  leaving  a  balance  due  to  be 
paW,  $4,886^24,  with  interest.  These  barges  were  purchased  new  in  Decem- 
ber, 1895.  at  a  cost  of  $1,200  each.  Owing  to  the  depressed  condition  of  steam- 
boat business,  and  the  prices  obtained  from  sale  of  barges  in  Miss,  river, 
and  prices  bid  on  steamboats  and  barges  in  Kanawha  river,  your  receiver  would 
value  above  property  at  about  $5,000." 

The  exhibits  attached  to  the  report,  which  included  the  contract  with  Rob- 
erts, Sparks  &  Co.,  showed  that  the  expenditures  had  been  $6,585.81;  that  the 
earnings  under  the  contract  and  otherwise  had  been  $9,085.84,  making  an 
apparent  profit  of  )^2,500.03;  but  that  the  receiver  did  not  have  this  on  hand, 
because,  complying  with  the  terms  of  the  contract  with  Roberts,  Sparks  & 
Co.,  he  had  allowed  that  company  to  retain  out  of  the  earnings  $3,248.56, 
which  was  20  cents  a  ton  upon  every  ton  of  ore  carried,  to  apply  on  the  price 
of  the  barges.  The  receiver,  by  this  report,  had  thus  incurred  $747  indebted- 
ness in  excess  of  his  earnings,  though  he  had  reduced  the  lien  upon  the  barges 
$3,248.  It  further  appeared  from  this  report  that  the  barges  cost  $10,800,  that 
the  towboat  company,  before  its  assignment  had  paid  thereon  $2,655,  and 
the  receiver  bad  applied  thereon  $3,248,  which  left  still  due  upon  the  barges 
$4,897.  Thereafter,  on  October  9,  1897,  the  steamboat  Springhill  was  ordered 
sold.  Meantime  the  creditors  of  the  receiver  filed  their  claims  in  the  circuit 
court  asking  to  be  allowed  payment  thereof.  The  court  then  referred  the 
case  to  a  master  to  report,  among  other  facts,  '*What  debts  and  liabilities  had 
been  incurred  by  thfe  receiver  since  the  receiver  had  been  in  charge  of  the 
property  in  his  hands  in  Tennessee,  and  what  the  assets  of  said  towboat  com- 
pany within  the  Jurisdiction  of  this  court  consisted  of,  and  where  the  same 
were  located."     Upon  the  reference  the  master  reported  that  the  debts  of  the 
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Steamer  SpringhiU  amounted  to  upward  of  $5,000,  and  that  the  debts  of  the  re- 
ceiver remaining  unpaid  amounted  to  about  $1,300.  The  master  further  re- 
ported that,  at  the  time  of  the  appointment  of  the  receiver  in  this  cause,  tbe 
said  receiver  took  into  his  possession  the  steamboat  Springhill,  as  well  as 
nine  barges  and  one  flat,  and  the  record  failed  to  show  what  had  become  of 
the  barges  and  the  fiat;  that  an  order  of  sale  had  been  obtained,  and  ad- 
vertisement made,  for  the  steamer  Springhill,  and  that  no  mention  had  been 
made  of  the  equity  of  the  receiver  in  the  said  barges  and  the  flat  as  being  for 
sale;  that  the  receiver  had  filed  a  petition  in  this  cause,  and  asked  to  continue  the 
carrying  out  of  what  was  alleged  to  be  an  advantageous  and  profitable  con- 
tract for  towing  with  Roberts,  Sparks  &  Co.,  and  the  said  petition  was  granted, 
but  the  said  petition  failed  to  set  out  that  the  earnings  of  the  receiver  for 
.  this  work  were  to  be  applied  by  him  as  payments  on  the  balance  due  on  these 
barges,  and  yet  this  was  what  had  been  done;  that  it  was  within  the  power 
of  the  court  to  refuse  to  ratify  and.  approve  these  actions  of  the  receiver, 
and  perhaps  to  compel  Roberts,  Sparks  &  Co.  to  pay  into  court  a  part,  if  not 
the  whole,  of  said  $3,248.56  thus  applied  on  the  contract.  Subsequently  the 
steamer  Springhill  was  sold  for  $1,200  to  the  Diamond  Transportation  Company, 
and  the  sale  was  confirmed.  Thereafter  one  of  the  creditors  of  the  receiver 
excepted  to  his  report  above  referred  to  as  follows:  "(1)  Because  the  receiver 
has  not  accounted  for  all  the  property  which  came  into  his  hands  as  receiver. 
The  nine  barges  and  flat  he  ha^  suffered  to  be  taken  from  him,  and  has  not 
accounted  for  the  same,  and  he  should  be  charged  with  the  full  value  thereof. 
(2)  Because  he  has  paid  to  Roberts,  Sparks  &  Co.  the  sum  of  thirty-two  hun- 
dred forty-eight  and  fifty-six  one-hundredths  dollars  ($3>248.56),  without  any 
authority  and  without  order  of  this  court,  and  the  same  ought  to  be  paid  Into 
the  registry  of  this  court,  to  be  distributed  in  accordance  with  the  orders  to 
be  made  in  this  cause."  Another  creditor  of  the  receiver,  the  Lookout  Boiler 
&  Manufacturing  Company,  excepted  to  the  report  on  the  ground  that  **tbere 
could  have  been  no  money  applicable  to  the  claim  of  Roberts,  Sparks  &  Oo.. 
under  a  contract  existing  prior  to  the  receivership,  until  the  receiver  paid  all 
of  his  own  claims  incurred  in  the  proper  administration  of  his  receivership. 
And  the  receiver  should  be  required  to  pay  into  court  enough  money  to  meet  the 
proper  claims  incurred  by  him,  because  he  shows  he  realized  much  more  than 
a  sufficiency  for  that  purpose,  but  paid  the  same  to  Roberts,  Sparks  &  Co." 

Thereafter  the  receiver  filed  in  the  court  below  a  certified  copy  of  the  order 
of  the  circuit  court  of  the  United  States  for  the  district  of  West  Virginia,  re- 
citing the  contract  of  Roberts,  Sparks  &  Co.,  and  directing  the  receiver  to 
carry  it  out,  and  expressly  approving  the  application  of  20  cents  a  ton  to  the 
purchase  price  of  the  barges.  Thereupon  the  whole  case  was  re-referred  to 
the  master,  to  consider  exceptions  to  the  reports  of  the  receiver,  and  any  addi- 
tional proof  offered.  The  master  "^as  further  directed  to  report  what  were 
the  debts  of  E.  C.  Kirker,  receiver,  and  whether  the  crediting  of  20  cents  a 
ton  under  the  Roberts-Sparks  contract  was  authorized  by  the  orders  in  this 
case.  He  was  further  directed  to  report  whether  or  not  the  complainants  in 
this  cause,  or  the  receiver  and  his  bondsmen,  were  liable  for  the  debts  con- 
tracted by  the  receiver  during  his  receivership.  Thereafter  evidence  of  wit- 
nesses was  heard, — among  others,  that  of  Kirker,  the  receiver,  in  which  he 
explained  the  failure  to  make  greater  profit  out  of  the  contract  by  accidents 
to  the  Springhill,  and  by  low  water.  He  stated  that  he  sold  the  barges  by 
order  of  the  United  States  court  for  the  district  of  West  Virginia.  He  further 
testified  that  there  was  a  fund  of  $4,700  in  the  circuit  court  of  West  Virginia, 
realized  from  the  sale  of  the  property  and  collection  of  the  assets  of  the  tow^- 
boat  company,  and  that  none  of  the  money  had  been  distributed.  He  stated 
that  he  thought  the  circuit  court  of  West  Virginia  had  "granted  a  decree  guar- 
antying a  bondsman"  in  the  receivership  suit  in  the  court  below.  He  said  he 
did  not  know  that  the  towing  contract  was  unprofitable  until  he  came  to  Ten- 
nessee, in  August,  1897,  and  that  he  thereupon  applied  to  the  court  The  last 
question  asked  him  was:  **The  barges  you  sold  by  order  of  the  court  in  West^ 
Virginia,  were  they  not  all  the  time  in  Tennessee?  Ans.  The  barges  were  in 
Tennessee  river  all  the  time."  The  master  reported  that  the  West  Virginia 
court  made  an  order  authorizing  and  directing  the  said  receiver  to  continue 
the  towing  contract,  by  which  20  cents  per  ton  was  to  be  applied  on  the  pur- 
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chase  price  of  the  barges,  and  a  copy  of  the  said  order  filed  in  this  cause  shows 
that  the  nature  of  this  contract  was  fully  understood  by  the  West  Virginia 
court;  that  application  was  made  by  the  receiver  to  the  court  below  to  con- 
tinue the  contract,  and  permission  was  given,  but  that  there  was  no  evidence 
before  the  master  that  it  had  been  disclosed  to  the  court  that  40  per  cent^  of 
the  freight,  or  20  cents  per  ton,  was  to  be  applied  on  account  of  the  purchase 
price  of  the  barges;  that  the  barges  had  been  sold  at  private  sale  by  order 
of  the  West  Virginia  court,  without  any  authority  from  the  court  below;  that 
the  price  had  not  been  shown  in  the  evidence  before  the  master;  that  the 
unpaid  debts  of  the  receiver  amounted  to  $1,083.50,  together  with  certain 
small  additions,  which  the  master  could  not  report  upon  at  the  time.  The  mas- 
ter reported  that,  in  his  opinion,  the  sale  of  the  barges  without  any  order  from 
this  court  was  void;  that  the  court  below  had  full  authority  to  resume  cus- 
tody of  them;  and,  if  that  was  not  practicable,  there  existed  a  liability  against 
E.  C.  Kirker,  receiver,  and  his  bondsman,  S.  T.  Dewees. 

Thereupon  the  receiver  excepted  to  the  report,  and  filed  a  certified  copy  of 
the  proceedings  of  the  district  court  of  West  Virginia,  in  which  it  appeared 
that  Roberts,  Sparks  &  Ck).  had  offered  $50  cash  for  all  the  barges,  subject  to 
the  mortgage  of  said  Roberts,  Sparks  &  Co.,  and  that  the  receiver  had  been  di- 
rected to  accept  this  offer,  and  the  sale  had  been  approved.  The  cause  then 
came  on  before  the  court  upon  the  report  of  the  master,  and  the  exceptions 
of  E,  C.  Kirker,  receiver,  and  the  court  made  the  following  order:  "And  there- 
upon the  court  is  pleased  to,  and  does  hereby,  overrule  the  exceptions  of  E. 
C.  Kirker,  receiver,  to  the  report  filed  May  12,  1898,  and  confirm  said  report, 
for  the  reason  that  the  court  is  of  the  opinion,  and  so  adjudges  and  decrees, 
that  the  action  of  the  receiver  in  disposing  of  the  barges  mentioned  in  said 
report,  without  authority  from  this  court,  was  improper;  it  appearing  from 
the  record  that  said  barges  came  hito  the  custody  of  the  receiver  under  the 
orders  of  this  court,  and  that  they  were  within  its  Jurisdiction  and  under  its 
control  when  they  were  disposed  of.  But  because  it  appears  that  said  re- 
ceiver in  making  said  sale  was  acting  under  the  orders  and  decrees  of  the 
circuit  court  of  the  United  States  for  the  district  of  West  Virginia,  which  court, 
under  a  misapprehension  of  the  facts,  authorized  and  instructed  the  re- 
ceiver to  sell  said  barges,  as  being  within  its  Jurisdiction  and  under  its 
control,  and  that  said  receiver  was  acting  in  good  faith,  and  was  guilty  of 
no  intentional  wrong  or  breach  of  his  trust  in  making  the  sale,  the  court  is 
further  of  the  opinion,  and  so  adjudges,  that  the  unpaid  debts  due  from  the 
receiver,  as  shown  by  the  master's  reports  hereinbefore  filed,  should  be  paid 
in  the  first  instance  out  of  the  trust  funds  realized  in  the  cause  of  Rob- 
ert Ballard,  Trustee,  y.  Ella  Layman  Towboat  Company,  in  the  circuit 
court  of  the  district  of  West  Virginia,  if  any  funds  are  available  for  that 
purpose  In  said  cause.  And  to  this  end  the  clerk  of  this  court  will  certify 
80  much  of  the  record  in  this  cause  as  may  be  necessary  to  show  the  action 
of  this  court  on  said  question,  and  its  reasons  therefor,  and  the  amount  of  the 
outstanding  claims  against  said  receiver,  to  the  West  Virginia  court,  for  such 
action  as  it  may  be  pleased  to  take  in  the  premises.  It  Is  further  ordered, 
adjudged,  and  decreed  that  the  following  named  parties  have  and  recover  of 
the  receiver,  E.  C.  Kirker,  and  S.  T.  Dewees.  the  surety  on  his  bond  as  such, 
the  sums  placed  opposite  their  respective  names;  the  same  being  unpaid  debts 
contracted  by  said  receiver,  as  heretofore  fixed  by  the  special  master  in  his  re- 
ports filed  in  the  cause:  [Here  follows  a  list  of  claims  of  the  creditors  of  the 
receiver.]  But  no  execution  will  issue  on  said  Judgment  until  the  expiration 
of  sixty  days  from  the  date  of  this  decree,  after  which,  unless  said  amounts 
are  paid  into  court,  an  execution  will  issue  in  this  cause,  for  the  aggregate 
amount  of  said  claims,  against  said  E.  C.  Kirker  and  S.  T.  Dewees,  and  when 
collected  the  same  will  be  paid  to  the  parties  entitled.  The  said  E.  C.  Kirker 
and  8.  T.  Dewees  objected  at  the  hearing  to  the  rendition  of  any  Judgment 
against  them,  because  the  said  Kirker  had  acted,  in  making  sale  of  the  barges 
in  question,  in  good  faith,  and  under  the  orders  of  a  court  of  competent  Ju- 
rtadiction,  assuming  the  right  to  control  and  direct  the  disposition  of  said 
barges,  and  also  because  there  was  nothing  in  the  record  to  show  that  said 
barges  were  worth  as  much  as  the  amount  adjudged  against  the  receiver  and 
his  bondsman,  which  objections  were  by  the  court  overruled;  and  to  the  ac- 
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tion  of  the  court  in  overruling  said  objections,  and  in  rendering  judgment 
against  them  as  aforesaid,  said  E.  C.  Kirlier  and  S.  T.  Dewees  then  and  there 
excepted. 

From  this  order  the  receiver,  Klrlser,  and  his  surety,  Dewees,  appealed, 
an4  assigned  the  following  errors:  **First.  Because  there  are  no  pleadings 
and  no  evidence  in  the  record  to  justify  the  rendition  against  appellants  of 
the  several  judgments  contained  in  the  second  paragraph  of  said  decree,  or  any 
of  them.  Second.  Because  in  said  decree  judgments  are  rendered  against  ap- 
pellant for  sums  aggregating  over  $1,300,  on  the  ground,  as  stated  in  the  de- 
cree, that  the  receiver  had  wrongfully  sold  and  disposed  of  certain  barges,  the 
proceeds  of  which  were  not  paid  into  court,  whereas  there  is  no  proof  that 
said  barges  were  worth  as  much  as  the  aggregate  of  said  judgments,  or  that 
the  receiver  realized  so  much  from  the  sale  of  them.  Third.  Because  the  proof 
shows  that  said  barges  were  sold,  under  order  of  the  circuit  court  of  the  United 
States  for  the  district  of  West  Virginia,  for  the  sum  of  fifty  dollars;  and  appel- 
lants should  not,  in  any  event,  be  held  liable  for  more  than  was  received  for 
said  barges,  it  being  shown  that  the  sale  was  made  in  good  faith.  Fourth. 
Because  it  appears  that  in  making  sale  of  said  barges  the  said  receiver  was 
acting  in.  obedience  to  the  order  of  the  court  by  which  he  was  first  appointed, 
and  that  he  disposed  of  the  proceeds  of  sale  in  accordance  with  the  orders  of 
said  court;  and  he  and  his  bondsman  ought  not  to  be  held  personally  liable 
for  obeying  said  orders,  ev.en  though  they  may  have  been  erroneous." 

J.  B.  Sizer,  for  appellants. 
Frank  Spurlock,  for  appellees. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  THOMPSON,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  court 
below  held  the  receiver  personally  liable  for  certain  debts  incurred 
by  him,  because,  without  authority  of  the  court,  he  had  sold  at  an 
inadequate  price  the  property  out  of  which  the  court  might  have 
realized  a  sufficient  sum  to  have  paid  the  receiver's  debts.  The  court 
entered  a  decree  in  favor  of  the  receiver's  creditors,  not  only  against 
the  receiver,  but  also  against  the  surety  upon  his  bond.  It  does  not 
appear  specifically  that  the  surety  was  given  any  notice  of  the  hear- 
ing, but  it  does  appear  that  at  the  time  the  order  was  made  the 
surety  appeared  and  excepted  to  its  validity.  No  pleadings  were 
filed  against  the  surety  upon  the  bond,  and  no  process  issued  against 
him.  Three  questions  are  presented  on  the  record:  First.  Had  the 
court  power  to  make  an  order  against  the  surety,  of  this  summary 
character,  in  the  cause  in  which  the  bond  had  been  given?  Second. 
Was  there  evidence  upon  which  the  court  was  justified  in  directing 
that  the  receiver  should  pay  the  debts  which  he  had  incurred,  and 
which  were  unpaid?  Third.  Was  it  a  defense  to  the  receiver  in  the 
court  below  that  his  sale  of  the  barges  was  authorized  by  the  cir- 
cuit court  of  W^est  Virginia?  These  questions  we  shall  now  con- 
sider in  their  order. 

1.  The  precedents  do  not  justify  the  practice  in  equity  of  giving 
a  summary  decree  against  the  surety  on  the  bond  of  a  receiver 
for  the  latter's  default, — at  least,  when  such  power  is  not  reserve^ 
in  the  bond  itself,  by  statute,  or  by  rule  of  court.  In  Thurman  v. 
Morgan,  79  Va.  367,  a  rule  was  issued  by  a  court  appointing  the  re- 
ceiver against  his  administrator.  An  account  was  taken,  and  it 
appeared  that  |3,683  was  due  from  the  receiver.  The  report  was 
confirmed,  and  a  rule  was  issued  against  the  administrator  of  the 
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•  receiver  and  the  sureties  upon  the  receiver's  bond  to  show  cause  why 
a  decree  should  not  be  entered  against  them  for  the  sum  found 
doe.  They  appeared  and  moved  to  quash  the  rule,  but  the  motion 
was  denied,  and  a  decree  entered  against  them  for  the  sum  of  |3,- 
663.53,  with  interest  and  costs.  The  court  of  appeals  held  this  to 
be  erroneous,  as  there  was  in  their  hands  no  fund  subject  to  the 
order  of  the  court;  that  they  could  not  be  proceeded  against  except 
by  an  action  on  their  bond  in  a  common-law  court,  where  they 
could  make  defense  in  a  trial  by  jury.  In  the  case  of  Atkinson  v. 
Smith,  89  N.  C.  72,  upon  reference,  it  appeared  that  the  receiver 
appointed  in  the  suit  had  not  accounted  for  |268.  The  report  was 
confirmed.  Plaintiff  then  moved  for  judgment  against  the  receiver 
and  his  surety  for  this  amount  upon  the  bond.  The  court  refused 
this  remedy,  and  an  appeal  was  taken.  The  action  of  the  court  be- 
low was  sustained  by  the  supreme  court,  saying: 

"The  re^lar  course  of  procedure,  according  to  well-settled  practice.  In  cases 
like  tills,  is  to  proceed  against  the  receiver  In  the  first  Instance,  and,  if  he  shall 
fail  in  the  proper  discharge  of  his  duty  within  the  scope  of  his  bond,  then  to 
obtain  leave  of  the  court  to  sue  upon  his  bond.  It  may  be  that  in  some  cases 
the  surety  might,  by  order  of  the  court,  and  upon  reasonable  notice,  be  brought 
into  the  action  in  which  the  receiver  had  been  appointed,  and  proceeded  against 
therein.  But  this  is  not  the  usual  course  pursued;  nor  is  it  to  be  encouraged, 
if,  indeed,  it  could  be  sustained  in  any  case." 

In  State  v.  Gibson,  21  Ark.  140-143,  Chief  Justice  English  states 
the  proper  course  in  cases  like  this  to  be  that  the  interested  party 
shall  apply  to  the  court  for  a  rule  against  the  receiver  to  render 
his  account;  that  after  the  account  is  adjusted,  and  approved  by 
the  court,  the  receiver  shall  be  ordered  to  pay  the  effects  in  his 
hands  into  court,  or  to  the  party  entitled  to  them;  that,  if  he  fails 
to  do  so,  he  shall  be  subject  to  attachment  as  for  contempt,  and  he 
and  his  sureties  become  liable  to  suit  upon  his  bond.  See,  also, 
Weems  v.  Lathrop,  42  Tex.  207-213.  The  only  exception  to  such  a 
coarse  of  proceeding  would  seem  to  be  where  the  surety  has  taken 
possession  of  some  of  the  funds  which  came  into  the  hands  of  the 
receiver  under  orders  of  the  court.  In  the  case  of  Seidenbach  v. 
Denklespeil,  11  Lea,  297,  it  wai^  held  that  because  the  surety  on 
the  receiver's  bond  had  in  his  hands  |500,  acquired  from  the  re- 
ceiver, which  he  knew  to  be  part  of  the  trust  fund,  the  court  had 
sufficient  jurisdiction  over  him  to  make  an  order  upon  him  for  the 
restoration  of  that  sum  to  the  custody  of  the  court.  See,  also. 
Bank  v.  Creditors,  86  N.  C.  323;  High,  Rec.  §  129;  Gluck  &  B.  Rec. 
(2d  Ed.)  p.  430,  §  83. 

In  the  English  court  of  chancery  the  obligation  taken  by  way  of 
security  from  a  receiver  for  the  faithful  performance  of  his  duty  is  not 
a  common-law  bond,  but  is  a  recognizance.  Tlie  court  of  chancery  re- 
quires the  receiver  to  account,  and  finds  the  amount  due  from  him,  and 
orders  him  to  pay  the  same  into  court.  Upon  his  failure  so  to  do, 
he  may  be  proceeded  against  by  attachment,  or  the  parties  in  in- 
terest may  apply  to  the  court  for  leave  to  sue  upon  his  recognizance. 
When  that  leave  is  granted,  the  next  step  is  to  proceed  by  writ  of 
scire  facias,  in  the  name  of  the  master  of  the  rolls  and  the  senior 
rice  chancellor,  or  the  recognizee  named  in  the  recognizance,  against 
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the  recognizors,  who  are  the  receiver  and  his  sureties.  This  scire  * 
facias  is  a  judicial  writ  founded  upon  a  record,  and  requires  the  per- 
son against  whom  it  is  brought  to  show  cau^e  why  he  should  not 
pay  the  debt  of  record.  It  is  suable  in  a  common-law  court.  The 
scire  facias  is  accordingly  sued  out  in  the  office  of  the  petty  bag, 
on  the  conmion-law  side  of  the  court  of  chancery,  and  is  made  re- 
turnable to  some  common-law  court, — either  the  court  of  queen's 
bench  or  common  pleas  or  exchequer  of  pleas, — and  in  that  court,  if 
a  defense  is  made,  the  issue  is  tried  to  a  jury.  In  such  proceeding 
the  penalty  of  the  recognizance  was  the  debt,  for  which  execution 
would  go,  should  the  issue  raised  upon  the  writ  be  determined  in 
favor  of  the  recognizees.  Therefore,  where  the  amount  of  the  de- 
fault of  the  receiver  did  not  equal  the  penalty  of  the  recognizance, 
it  was  for  the  advantage  of  the  cognizors,  who  were  sureties,  to 
apply  to  the  court  of  chancery,  out  of  which  general  leave  had  been 
given  to  sue,  and  in  which  the  recognizance  had  been  taken,  to  stay 
further  proceedings  at  law  on  the  recognizance  upon  payment  by 
the  cognizors  of  the  exact  amount  found  due  by  the  chancellor  from 
the  receiver.  This  ex{^ains  why  questions  with  reference  to  sure- 
ties upon  receiver's  recognizances,  and  the  amount  due  from  them, 
are  so  frequently  adjudicated  in  a  court  of  chancery  in  the  cause 
in  which  the  recognizance  was  given.  A  full  description  of  the  proper 
course  in  the  collection  of  debts  due  from  the  receiver  upon  his 
recognizance  may  be  found  in  2  Daniell,  Ch.  Prac.  (6th  Am.  Ed., 
from  6th  Eng.  Ed.)  •1757-*1764.  See,  also,  Thurlow  v.  Thurlow,  4 
Jur.  982,  where  Lord  Langdell,  the  master  of  the  rolls,  says: 

"That  the  usual  course  where  the  party  applying  was  an  adult,  as  in  this 
case,  was  to  apply  for  leave  to  put  the  recognizance  In  suit,  and  not  for  a  ref- 
erence to  the  master  to  inquire  whether  it  would  be  proper  to  do  so;  and  that 
notice  of  the  application  must  be  personally  served  on  the  parties  who  were 
liable." 

In  Walker  v.  Wild,  1  Madd.  528,  the  receiver  absconded  without 
passing  his  accounts,  though  he  was  duly  summoned.  Upon  ap- 
plication to  the  master  of  the  rolls,  his  recognizances  were  extracted 
from  the  record,  and  an  action  was  brought  against  the  sureties; 
and  in  that  case  a  surety,  after  action  brought,  apjdied  to  the  court 
to  restrain  all  proceedings  in  the  action  at  law,  yielding  to  the  order 
to  pay  into  the  Bank  of  England  the  sum  found  by  the  master 
to  be  due  from  the  receiver  in  installments.  In  Dawson  v.  Raynes, 
2  Russ.  466,  the  sureties  of  the  receiver  did  not  delay  until  leave  was 
given  to  sue  them  on  the  recognizance,  but  applied  to  the  court  to 
be  allowed  to  pay  in  what  was  due  from  the  receiver,  without  in- 
terest; and  the  question  was  whether  the  sureties  were  liable  for 
interest.  The  case  was  certified  to  the  court  of  king's  bench  upon 
the  question  whether  the  sureties  in  recognizance  were  bound  to 
pay  interest  on  the  trust  money  which  came  into  the  receiver's 
hands,  or  any  part  thereof.  The  judges  certified  that,  if  there  had 
been  any  breach  of  the  condition  of  the  recognizance,  the  penalty- 
was  the  debt  at  law,  and  the  question  of  interest  did  not  arise.  But 
the  court  held  that  under  the  peculiar  circumstances  of  the  case, 
and  the  delay  in  the  prosecution  against  the  receiver,  the  sureties 


Digitized  by 


Google 


KIRKER   V.  OWINGS.  141 

might  be  relieved  from  a  suit  at  law  by  paying  the  amount  due 
from  the  receiver,  without  interest.  In  Ludgater  v.  Channell,  3  Macn. 
&  (jr.  175,  it  was  hdd  that,  upon  the  death  of  a  receiver  without  set- 
tlement of  his  accounts,  a  recognizance  might  be  ordered  to  be  put 
in  suit  against  his  real  and  personal  representatives  and  against 
the  sureties;  and  this  is  the  same  rule  where  the  receiver  absconds. 
A  similar  course  was  taken  with  reference  to  the  recognizance  of  a 
committee  in  Re  Lockey,  1  Phil.  Ch.  509. 

It  has  been  suggested  that  there  is  a  close  analogy  between  the 
power  of  the  court  in  enforcing  receiver's  bonds,  and  that  in  re- 
spect of  injunction  bonds;  and  the  language  of  Mr.  Justice  Bradley 
in  RusseU  v.  Farley,  105  U.  S.  433,  26  L.  Ed.  1060,  has  been  referred 
to  as  justifying  summary  action  by  the  court  taking  the  injunction 
bond  against  the  sureties.  Russell  v.  Farley  was  an  appeal  in  equity, 
by  the  respondent  below,  from  that  part  of  a  decree  dismissing  a  bill 
for  an  injunction  which  found  that  no  damages  were  due  defendant 
on  the  injunction  bond.  It  was  held  that,  as  the  court  had  inherent 
power  to  impose  terms  and  take  security  from  the  party  complain- 
ant before  granting  him  a  preliminary  injunction,  it  had,  as  incident 
to  such  power,  the  right  to  modify  those  teftns  by  declining  to  per- 
mit such  security  to  be  enforced.  IncidentaUy  the  learned  justice' 
discussed  the  question  whether  the  court  of  equity  taking  security 
in  the  form  of  a  bond  might  itself  assess  the  damages,  dfiie  power 
had  been  denied  by  Chief  Justice  Taney  in  a  dictum  in  Bein  v.  Heath, 
12  How.  168,  179,  13  L.  Ed.  939,  and  by  Mr.  Justice  Curtis,  on  the 
circuit,  in  Merryfield  v.  Jones,  2  Curt.  306,  Fed.  Cas.  No.  9,486,  in  a 
case  where  the  point  was  in  judgment.  After  referring  to  these 
authorities,  Mr.  Justice  Bradley  proceeded  (page  445,  105  U.  S.,  and 
page  1064,  26  L,  Ed.): 

''Other  cases  are  referred  to  by  the  counsel  of  the  appellants  to  sustain  their 
position;  but,  upon  a  careful  examination,  we  are  not  satisfied  that  they  far- 
nish  any  good  authority  for  disaflirming  the  power  of  the  court  having  pos- 
session of  the  case,  in  the  absence  of  any  statute  to  the  contrary,  to  have  the 
damages  assessed  under  its  own  direction.  This  is  the  ordinary  course  in  the 
court  of  chancery  in  England,  by  whose  practice  the  courts  of  the  United 
States  are  governed,  and  seems  to  be  in  accordance  with  sound  principle.  The 
Imposition  of  terms  and  conditions  upon  the  parties  before  the  court  is  an  in- 
cident to  its  Jurisdiction  over  the  case;  and,  having  possession  of  the  principal 
case,  it  is  fitting  that  It  should  have  power  to  dispose  of  the  Incidents  arising 
therein,  and  thus  do  complete  Justice,  and  put  an  end  to  further  Utlgatlon. 
We  are  Inclined  to  think  that  the  court  has  the  power,  and  that  it  is  an  in- 
herent power,  which  does  not  depend  on  any  provision  in  the  bond  that  the 
party  shaU  abide  by  such  order  as  the  court  may  make  as  to  damages  (which 
is  the  usual  formula  in  England)  nor  on  the  existence  of  an  express  law  or 
rale  of  court  (as  adopted  In  some  of  the  states)  that  the  damages  m&y  be  as- 
certained by  reference  or  otherwise,  as  the  court  may  direct;  this  being  a  mere 
appendage  to  the  principal  provision  requiring  a  bond  to  be  taken,  and  not 
conferring  the  power  to  take  one,  or  to  deal  v^ith  It  after  It  has  been  taken. 
Bat  whUst  the  court  may  have  (we  do  not  now  undertake  to  decide  that  It 
has)  the  power  to  assess  the  damages,  }  et,  If  It  has  that  power,  It  Is  In  Its  dis- 
cretion to  exercise  It,  or  to  leave  the  parties  to  an  action  at  law.  No  doubt,  In 
many  cases  the  latter  course  would  be  the  more  suitable  and  convenient  one." 

Now,  though  this  language  was  not  necessary  to  the  cause,  it 
is  so  weighty  that  we  have  felt  justified  in  regarding  it  as  defining 
the  proper  practice  in  respect  to  injunction  bonds  in  the  federal 
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courts.  Leslie  v.  Brown,  32  C.  C.  A.  556,  90  Fed.  171.  But  can  we 
extend  the  practice  by  analogy  to  receiver's  bonds  in  cases  like  the 
present,  in  which  no  power  was  reserved  to  the  court,  on  the  face 
of  the  bond,  to  assess  the  damages?  We  think  not.  The  security 
tendered  by  a  receiver  stands,  we  think,  upon  a  sopiewhat  different 
footing  from  that  of  a  party  seeking  an  injunction.  The  receiver  is 
invited  by  a  court  to  assist  in  the  discharge  of  the  duties  of  the 
court,  and,  while  he  is  required  to  give  bond,  it  is  not  exacted  as  a 
condition  of  granting  him,  as  a  party,  any  extraordinary  relief.  The 
jdenary  power  of  the  court  of  equity  to  assess  the  damages  in  an  in- 
junction bond  seems,  in  the  view  of  Mr.  Justice  Bradley,  shown  by 
the  language  quoted  above,  and  also  by  the  earlier  part  of  the 
opinion,  to  arise  by  necessary  implication  from  the  attitude  of  the 
complainant  towards  the  court  in  obtaining  preliminary  and  sum- 
mary relief,  and  is  found  by  him  to  have  been  exercised  by  the 
English  courts  of  chancery  for  many  years.  Now,  we  have  seen 
that  no  such  power  has  been  exercised  by  the  English  court  of  chan- 
cery in  respect  to  receiver's  recognizances,  which  are  even  more 
formal  obligations  than  mere  bonds.  The  difference  in  the  English 
practice  as  to  receiver's*  recognizances  and  bonds  in  injunction  suits 
itself  sustains  the  view  that  they  are  not  entirely  analogous.  We 
do  not  mean  to  hold  that  a  court  may  not  adopt  such  a  rule,  or  so 
frame  a  receiver's  bond,  as  to  reserve  to  itself  the  power  to  assess 
damages  against  the  receiver  and  his  sureties.  Indeed,  we  are  in- 
clined to  think  this  within  the  court's  power.  A  statute  permitting 
such  an  assessment  of  damages  on  a  receiver's  bond  has  been  held 
constitutional  in  Mississippi.  Bank  v.  Duncan,  52  Miss.  740.  All 
that  it  is  necessary  for  us  here  to  decide,  and  all  we  do  decide,  is 
that  when*  the  court  only  takes  from  a  receiver  an  ordinary  common- 
law  bond,  with  sureties  conditioned  for  the  faithful  discharge  of  his 
duties  and  a  compliance  with  the  orders  of  the  court,  the  sureties 
are  entitled,  in  view  of  all  the  precedents,  to  regard  their  obli^- 
tion  as  one  which  can  only  be  enforced  in  a  court  of  law.  The  de- 
cree of  the  court  below,  in  so  far  as  it  adjudged  a  recovery  against  the 
surety,  was  erroneous.  This  conclusion  renders  it  unnecessary  to 
consider  the  objection  that  no  pleadings  or  process  issued  against 
the  surety.  So  far  as  the  receiver  is  concerned,  the  objection  has 
no  weight;  for  it  is  clear  that  he  had  full  notice  of  the  proceedings, 
for  he  appeared  and  testified,  and  made  no  objection  to  the  form  of 
the  order  of  reference  until  after  decree. 

2.  The  second  question  for  our  consideration  is  whether  there 
was  evidence  justifying  the  court  in  ordering  the  receiver,  personally, 
to  pay  the  debts  which  he  had  incurred  as  receiver,  and  which  were 
unpaid  by  him.  The  evidence  shows  that  these  debts  were  incurred 
in  the  performance  of  a  towing  contract  made  by  the  towboat  com- 
pany before  its  assignment,  by  which  it  purchased  nine  barges  and 
a  fiat  from  Roberts,  Sparks  &  Co.  for  |10,800,  and  proposed  to  pay 
for  the  same  by  carrying  iron  ore  for  the  vendor  at  the  rate  of  50 
cents  a  ton,  20  cents  thereof  to  be  a^^lied  upon  the  purchase  price; 
that  the  towboat  company  had  itself  thus  earned  and  applied  on  the 
purchase  price  f 2,065;  that  the  receiver  continued  the  performance 
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of  the  contract,  and  paid  the  same  creditor  on  the  boats  |3,248,  re- 
ducing the  amount  dae  on  the  barges  to  f4,897;  that,  in  order  to 
earn  this  credit,  the  receiver  incurred  debts,  which  he  was  unable 
to  pay,  of  f  1,300;  and  that  he  then  sold  the  barges  to  Roberts, 
Bparks  &  Co.  for  f50,  without  the  authority  of  the  court.  It  fur- 
ther appears  that  in  his  first  report  he  brought  to  the  attention  of 
the  courts  and  submitted  to  the  court,  whether  Roberts,  Sparks  & 
Co.  did  not  owe  to  his  trust  considerably  more  than  |1,300,  because 
of  the  loss  of  one  of  the  barges  and  a  flat  through  their  negligence. 
It  is  very  clear  that,  so  long  as  the  court  Had  in  its  custody  the 
barges  on  which  Roberts,  Sparks  &  Co.  claimed  a  vendor's  lien,  the 
court  had  within  its  power  to  adjust  the  equities  between  them,  on 
the  one  hand,  and  the  towboat  company  and  the  receiver,  on  the 
other,  and  that,  if  his  report  is  to  be  accepted  as  true  against  him, 
there  was  a  claim  against  Roberts,  Sparks  &  Co.  which  ought  to  have 
reduced  the  lien  of  that  company  upon  the  remainder  of  the  barges 
by  an  amount  sufficient  to  pay  the  receiver's  debts.  Again,  the  mas- 
ter reports  that  it  was  not  made  to  appear  to  the  court  below  by 
the  receiver  that  20  cents  a  ton  of  all  freight  was  to  apply  on  the 
purchase  price  of  the  barges.  This  would  have  given  the  court  be- 
low the  right,  in  adjusting  the  equities  on  the  barges,  to  require 
that,  out  of  the  earnings  credited,  the  debts  incurred  in  making 
them  should  be  paid.  More  than  this,  the  court  might  very  well 
have  found,  from  the  evidence,  that,  considering  the  amount  agreed 
to  be  paid  for  the  barges,  and  the  amount  which  had  been  paid  on 
them,  f50  was  an  altogether  inadequate  price  for  the  interest  which 
the  towboat  company  and  the  receiver  had  in  them.  The  receiver's 
sales  of  the  barges  without  the  authority  of  the  court  below  were 
acts  which  might  properly  be  taken  to  color  his  proceedings,  and 
throw  upon  him  the  burden  of  explaining  the  tremendous  loss  of 
value  sustained  in  the  barges.  The  receiver,  after  the  disastrous 
season  of  1897,  reported  to  the  court  that  he  had  property  of  the 
value  of  $5,000  in  his  custody.  This  included  the  steamer  Spring- 
hill,  which  sold  for  f  1,200,  and  the  barges.  In  view  of  his  reports, 
a  private  sale  for  |50  needed  explanation,  and  his  failure  to  ex- 
plain amply  justified  the  court  below  in  finding  that  there  was  at 
least  enough  due  from  the  receiver  to  require  him  personally  to  pay 
his  unpaid  debts  as  receiver.  That  the  power  of  a  court  of  equity 
to  make  such  an  order  upon  the  receiver  is  plenary  can  hardly  be 
denied.  It  is  amply  sustained  by  the  following  cases:  French  v. 
Harness  Co.,  184  Pa.  St.  161,  30  Atl.  63;  Vanderbilt  v.  Railroad  Co., 
43  N.  J.  Eq.  669-^86,  12  Atl.  188;  Hinckley  v.  RaUroad  Co.,  100  U. 
H.  153,  25  L.  Ed.  591;  In  re  Union  Bank  of  Jersey  City,  37  N.  J. 
Eq.  420;  High,  Rec.  c.  19;  Gluck  &  B.  Rec.  §  81;  Carr's  Adm'r  v. 
Morris,  85  Va.  21,  6  S.  E.  613;  Clapp  v.  Clapp,  49  Hun,  195,  1  N.  Y. 
8uw).  919. 

3.  But  it  is  said  that  the  receiver  is  protected  from  any  liability, 
because,  in  carrying  out  the  towing  contract,  and  in  the  sale  of  the 
barges,  he  was  acting  under  the  order  of  the  court  of  primary  jurisdic- 
tion,— ^the  circuit  court  of  the  United  States  for  the  district  of  West 
Virginia.    We  cannot  yield  to  this  argument.    It  is  true  that  the 
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bill  which  was  filed  in  the  circuit  court  of  West  Virginia  was  the 
original  bill,  and  that  the  bill  filed  in  the  court  below  was  for  the 
purpose  of  assisting  the  administration  of  the  trust  in  the  circuit 
court  of  West  Virginia;  but  the  property  which  the  receiver  took 
possession  of,  and  with  respect  to  which  these  debts  were  incurred, 
was  in  the  jurisdiction  of  the  circuit  court  for  the  district  of  Ten- 
nessee, and  the  receiver  applied  to  that  court  for  orders  with  respect 
to  that  property  because  it  was  within  the  territorial  jurisdiction 
of  that  court.  He  accepted  an  appointment  as  receiver  of  that  prop- 
erty from  that  court,  and  his  first  allegiance  in  respect  to  that  prop- 
erty, therefore,  was  to  that  court.  When  the  circuit  court  of  the 
E^astern  district  of  Tennessee  had  taken  possession  of  the  property, 
and  the  receiver  was  holding  the  property  as  its  receiver,  the  prop- 
erty was  beyond  the  jurisdiction  of  the  circuit  court  of  West  Vir- 
ginia to  control  by  its  own  orders.  The  comity  which  puUic  policy 
requires  to  be  preserved  between  courts  dealing  with  the  same  gen- 
eral trust  might  have  led  the  court  below  to  make  an  order  carrying 
out  the  order  of  the  court  of  West  Virginia  to  sell  the  barges  at 
private  sale,  but  for  the  fact  that  the  barges  proposed  to  be  sold  were 
the  only  property  out  of  which  the  court  could  hope  to  pay  the  debts 
which  it  had  authorized  the  receiver  to  incur.  The  court  below 
had  an  obligation  to  the  creditors  who,  on  the  pledge  of  the  court's 
faith,  had  advanced  money  to  its  officer,  and  this  was  higher  than 
the  obligation  of  comity  to  concur  in  the  order  made  by  the  court 
of  West  Virginia.  That  court  was  far  removed  from  the  locus  in 
quo,  and  much  less  likely  to  be  advised  of  the  exact  situation  and 
the  proper  policy  in  the  sale  of  the  barges  than  the  court  of  Tennes- 
see where  the  property  was.  But  the  receiver  did  not  think  it  nec- 
essary to  advise  the  court  below  that  such  an  order  had  been  made 
until  the  barges  were  sold.  The  court  below  went  as  far  as  comity 
required  when  it  directed  its  clerk  to  certify  the  order  upon  the  re- 
ceiver to  the  West  Virginia  court  before  execution  should  issue 
thereon.  Thus,  the  receiver  was  given  60  days  in  which  to  procure 
from  the  court  of  original  jurisdiction  the  means  with  which  to  pay 
the  expenses  which  he  had  incurred  by  order  of  both  courts,  and 
which  he  had  deprived  himself  of  the  means  of  paying  by  an  order 
of  the  court  of  West  Virginia  without  authority  from  the  court  be- 
low. As  the  circuit  court  of  West  Virginia  did  not  see  fit  to  direct 
the  payment  out  of  the  funds  which  it  had  to  meet  these  obligations, 
the  circuit  court  for  Tennessee  had  no  recourse,  save  to  the  per- 
sonal liability  of  the  receiver.  It  is  a  mistake  to  suppose  that  where 
an  original  creditors'  bill  is  filed  against  a  debtor  having  property 
in  a  number  of  states,  and  so-called  ancillary  bills  are  filed  in  other 
courts  of  different  territorial  jurisdiction,  the  courts  exercising  the 
so-called  ancillary  jurisdiction  are  compelled  to  make  the  same  or- 
ders as  those  which  are  made  in  the  court  exercising  the  original 
jurisdiction.  The  whole  relation  of  the  two  courts  is  merely  one 
of  comity,  and  when  the  court  of  ancillary  jurisdiction  has  author- 
ized its  officer  to  incur  debts  owing  to  residents  within  its  jurisdic- 
tion, and  has  impliedly  pledged  the  faith  of  the  court  to  their  pay- 
ment, it  may  and  ought  to  exercise  a  jurisdiction  independent  of 
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that  of  the  original  jarisdiction  to  secure  payment  of  its  debts  of 
administration  out  of  the  property  within  its  custody.  An  order  of 
the  court  of  original  jurisdiction  which  in  effect  prevents  this,  it  may 
properly  disregard.  Undoubtedly,  it  is  necessary  that  in  the  man- 
agement of  large  properties,  extending  through  various  districts, 
as  a  unit,  there  should  be  one  court  to  determine  the  general  policy 
thereof;  and  comity  requires  that  all  the  other  courts  should  yield 
on  such  matters  to  the  opinion  of  the  court  of  original  jurisdiction. 
Bat  this  does  not  prevent  each  court,  in  respect  of  claims  against 
a  receiver  which  are  purely  local  in  their  character,  from  protecting 
persons  who,  on  the  faith  of  the  court's  credit,  have  advanced  money 
or  goods  or  rendered  service  to  the  trust.  In  such  a  case  comity 
must  yield  to  justice  and  right.  No  case  has  been  cited  to  us,  at 
all  applicable  to  this  case,  from  which  a  different  conclusion  can 
be  drawn.  The  order  of  the  court  below  should  have  been  in  a  differ- 
ent form.  It  should  have  directed  that  the  receiver  pay  the  debts 
incurred  by  him,  mentioned  in  the  order,  and  that  in  default  thereof 
be  should  stand  committed  for  contempt,  and  that  the  creditors 
should  have  leave  to  bring  suit  upon  his  bond  against  him  and  his 
surety.  The  decree  of  the  court  below  is  accordingly  reversed,  with 
directions  to  enter  an  order  in  the  form  above  stated  against  the 
receiver.  All  the  costs  of  this  appeal  will  be  taxed  against  the  re- 
ceiver. 


♦  (08  Fed.  520.) 

STOWELL  V.  ERIE  R.  CO. 

(Circuit  (3oort  of  Appeals,  Second  Circuit.    December  7,  1899.)      • 

No.  64. 

RAUiBOADs— Injury  of  Person  at  Crossing— Contributory  Nbgligenob. 

Plaintiff  drove  upon  the  crossing  of  a  double-track  railroad,  immediately 
behind  a  train  passing  on  the  track  nearest  to  her,  and  was  struck  and 
injured  by  a  train  on  the  other  track,  approaching  from  the  opposite  direc- 
tion. Such  train  was  in  plain  view  from  the  crossing,  and  the  approach 
thereto  on  the  highway,  for  more  than  a  mile  before  it  reached  the  cross- 
ing, except  for  the  temporary  obstruction  of  such  view  by  the  train  which 
had  just  passed.  Held,  that  plaintiff  was  guilty  of  negligence  in  failing  to 
wait  until  such  obstruction  had  passed,  and  then  looking  before  attempting 
to  cross,  which  precluded  her  recovery. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  a  writ  of  error  to  review  a  judgment  of 
the  circuit  court,  Southern  district  of  New  York,  entered  upon  a  ver- 
dict directed  for  the  defendant  in  error,  which  was  defendant  below. 
The  facts  sufficiently  appear  in  the  opinion,  the  action  being  for  per- 
sonal injuries  sustained  from  collision  with  a  moving  train. 

Raphael  J.  Moses,  for  plaintiff  in  error. 
F.  B.  Jennings,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 
39  C.C.A.— 10 
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LACX)MBE,  Circuit  Judge.  On  Julj  9,  1896,  about  2  p.  m.,  the 
plaintiff  was  driving  a  horse  attached  to  a  small  phaeton  along  Engle- 
wood  avenue,  Englewood,  N.  J.,  proceeding  southeasterly,  so  as  to 
cross  the  tracks  of  the  Northern  Bailroad  of  New  Jersey,  which  road 
defendant  conceded,  for  the  purpose  of  the  trial,  that  it  was  operating 
on  that  day.  The  crossing  was  at  grade,  some  1,500  feet  from  Engle- 
wood station,  and  6,400  feet  from  Nordhol¥  station ;  and,  approaching 
it  as  she  did,  she  would  first  encounter  the  track  for  south-bound 
trains,  going  from  Englewood  to  Nordhoff.  A  civil  engineer  was 
produced  by  the  plaintiff,  who  had  made  careful  observations  and 
measurements,  and  plotted  down  the  results  thereof  on  a  blue  print, 
which  was  put  in  evidence.  It  appeared  from  his  testimony  that  a 
person  approaching  this  crossing  as  did  the  plaintiff  would  have  an 
unobstructed  view  northwards  towards  Englewood  station  565  feet, 
when  within  18  feet  of  the  west  or  south-bound  track,  and  at  12  feet 
from  said  track  could  see  in  that  direction  1,465  feet.  The  view  to- 
wards the  right  hand  a«  one  approached  was  much  more  extended. 
The  witness  testified: 

**The  view  which  I  have  down  the  track  towards  Nordhoff  as  I  approach  the 
track  on  Englewood  avenue,  going  east,  Is  towards  Nordhoff.  You  can  see 
to  Nordhoff  station.  That  Is  6,400  feet.  I  have  a  view  of  the  entire  track 
all  the  way  for  a  mUe  or  more.  I  have  that  view  for  100  feet  back  from  the 
track  on  Englewood  avenue.  I  did  not  try  the  view  further  back,  but  I  know 
there  is  nothing  In  the  way  for  a  hundred  feet  at  least.  Further  back  they  may 
see  at  least  a  mile  down  the  track.  For  200  feet  away  from  the  track  it  is  an 
entirely  clear  and  unobstructed  view;  and  from  that  point  up  to  the  track,  and 
crossing  the  track." 

It  further  appears  from  the  blue  print  that  at  25  feet  west  of  the 
west  track  there  is  an  unobstructed  view  in  the  direction  of  Nordhoff 
and  beyond  for  9,600  feet. 

The  situation  as  the  plaintiff  drew  near  the  crossing  was  this:  On 
the  south-bound  track  there  was  a  train  due  to  leave  Englewood  at 
2:06  p.  m.,  and  due  at  Nordhoflf  at  2:10  p.  m.  On  the  north-bound 
track  there  was  a  train  due  to  leave  Nordhoff  at  2:06  p.  m.,  and  due 
at  Englewood  at  2:09  p.  m.  The  speed  of  the  first  between  stations 
was  33  feet  per  second.  TBie  speed  of  the  other  between  stations 
was  44  feet  per  second.  At  this  speed,  if  on  time,  they  would  en- 
counter each  other  in  about  1  minute  and  42  seconds  at  a  point  1,912 
feet  south  of  the  Englewood  crossing.  The  running  time  of  both 
trains  after  getting  under  way  from  the  station,  was,  of  course, 
higher, — ^possibly  30  and  40  miles  an  hour,  respectively.  There  is  no 
direct  evidence  in  the  case  that  either  train  was  behind  time.  The 
conductor  of  the  north-bound  train  expressly  testified  that  he  left 
Nordhoff  on  time,  and  was  running  according  to  the  time-table;  the 
accident  delayed  him  some  ten  minutes.  No  one  testified  as  to 
whether  the  southbound  train  was  on  time  or  not,  but  in  view  of  the 
fact  that  plaintiff,  starting  just  as  it  passed  her,  had  barely  reached 
the  east  track  when  she  encountered  the  north-bound  train,  it  would 
seem  that  the  south-bound  train  was  about  15  to  20  seconds  late. 
As  to  whether  there  was  any  failure  to  sound  bell  or  whistle  on  the 
colliding  train  the  testimony  is  very  unsatisfactory,  but,  as  the  cause 
was  disposed  of  below  upon  the  question  of  plaintiff's  own  negligence, 
it  will  not  be  necessary  to  discuss  such  testimony. 
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The  transactions  which  led  up  to  the  accident,  according  to  plain- 
tiff's own  narrative,  in  which  she  is  corroborated  by  the  other  wit- 
nesses, were  as  follows:  8he  was  driving  towards  the  crossing  on  a 
slow  trot,  when  she  heard  the  noise  of  a  train.  It  was  a  puffing 
sound,  such  as  it  would  naturally  have  in  starting.  She  stopped  and 
waited  to  see  where  it  was  coming  from,  and  looked  both  up  and  down 
the  track,  soon  perceiving  that  the  noise  was  from  the  south-bound 
train,  which  came  in  sight.  The  place  where  she  stopped,  as  she 
estimated,  and  one  of  her  witnesses  corroborated  her,  was  about  25 
feet  west  of  the  west  track.  From  this  point,  at  the  time  she  looked, 
the  south-bound  train  having  just  left  Englewood  station,  the  north- 
bound train  must  have  been  in  plain  view,  leaving  Nordhoflf  station, 
but  she  seems  not  to  have  noticed  it.  Probably  the  train  whose 
noise  she  heard,  and  which  was  close  at  hand,  more  particularly  chal- 
lenged her  attention.  The  plaintiff  was  entirely  familiar  with  the 
crossing  and  its  surroundings.  She  waited  where  she  had  stopped 
until  the  south-bound  train  was  just  clearing  the  flagging  (planking) 
laid  between  the  rails  for  a  roadway,  and  then  started  up  the  horse 
because  she  was  in  a  hurry.  She  heard  no  signal  whistle  or  bell,  nor 
any  noise  of  another  approaching  train ;  the  noise  of  the  down  train 
being,  as  she  testified,  sufficient  to  drown  any  such  sound  from  the 
up  train.  She  started  the  horse  as  soon  as  the  south-bound  train  had 
passed, — whether  at  a  trot  or  a  walk,  she  could  not  say.  Before  start- 
ing him  she  again  looked  up  and  down,  seeing  nothing  except  the  dis- 
appearing south-bound  train,  which,  of  course,  obscured  temporarily 
the  north-bound  track  from  the  crossing  south  towards  Nordhoff. 
Proceeding  on  towards  the  north-bound  track,  plaintiff  suddenly  be- 
came aware  of  the  proximity  of  the  north-bound  train,  quite  close  to 
her;  hearing  its  danger  signal  "just  after  the  other  train."  Her 
horse  was  then  on  the  track,  but  by  the  exertion  of  all  her  strength 
she  pulled  him  around,  away  from  the  train;  and  he  was  struck,  not 
by  the  engine,  but  by  the  second  car. 

This  case  is  so  closely  parallel  to  Railway  Co.  v.  Cobleigh,  decided 
by  this  court  (24  C.  C.  A.  342,  78  Fed.  784),  that  it  seems  unnecessary 
to  cite  any  other  authorities.  In  that  case  we  referred  to  an  earlier* 
decision  (Railroad  Co.  v.  Blessing,  14  C.  C.  A.  396,  67  Fed.  277),  and 
quoted  the  rule  therein  set  forth,  that  a  person  who  is  about  to  cross 
a  railroad  track  is  bound  to  listen  and  look  in  order  to  avoid  danger; 
and  if  he  fails  to  do  so,  or  if,  doing  so,  and  seeing  the  danger,  he  per- 
sists in  the  attempt,  he  is  guilty  of  negligence  that  will  defeat  any 
recovery  if  he  is  injured.  Ck>bleigh  stopped  his  team  while  some  dis- 
tance from  the  track,  and  did  look  and  listen,  but  a  bluster  of  snow 
coming  directly  in  his  face  blinded  his  view.  Thereupon  he  proceeded 
without  any  further  attempt  to  discover  whether  he  could  cross  the 
track  without  danger,  and  was  struck  by  the  train.  The  snow  flurry 
was  but  a  temporary  x)b6truction,  and  we  held  that  a  person  about  to 
cross  a  railroad  track  "does  not  relieve  himself  from  the  imputation 
of  negligence  by  looking  when  he  cannot  see,  and  omitting  to  look 
again  when  he  could  see  and  avoid  danger."  In  the  case  at  bar,  when 
the  plaintiff  first  looked  towards  Nordhoff  the  north-bound  train  must 
have  been  in  full  view,  hauling  out  of  the  station;  but  there  is  some 
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suggestion  in  the  evidence  that  the  sun  would  interfere  with  a  long- 
distance view  in  that  direction,  wherefore  her  failure  to  see  it  might 
not  by  itself  constitute  negligence.  When  she  looked  in  the  direc- 
tion of  Nordhoff  the  second  time,  however,  she  saw  distinctly  that  the 
track  on  which  peril  was  to  be  anticipated  was  obscured  from  her 
vision  by  the  train  which  had  just  passed  her.  What  was  hidden 
behind  it  she  could  not  see,  nor,  in  view  of  the  noise  made  by  the 
train  passing  nearer  to  her,  could  she  hear.  It  was  plainly  apparent 
to  her,  also,  that  the  passing  train  was  going  at  a  good  rate  of  speed, 
and  that  as  it  moved  along  it  would  clear  the  view  of  the  north- 
bound track.  The  obstruction  to  her  view  was  of  the  most  fleeting 
character.  The  two  trains  were  proceeding  at  a  combined  speed  of 
100  feet  a  second,  as  the  evidence  gives  it.  A  delay  of  the  very  brief- 
est would  have  left  her  in  a  position  where  she  could  see  far  enough 
towards  Nordhoflf  to  determine  whether  the  track  was  free  for  her  to 
cross.  She  chose  not  to  wait,  however, — she  "was  in  a  hurry," — ^and 
started  the  moment  the  rear  car  of  the  south-bound  train  passed  her, 
and  so  drove  right  into  the  danger,  which  she  must  inevitably  have 
seen  had  she  looked  when  she  ought  to.  We  have  here  a  case  in 
which,  as  it  seems  to  us,  all  reasonable  men,  unless  swayed  by  sympa- 
thy or  biased  in  some  way,  must  draw  the  same  conclusion  from  the 
admitted  facts.  This  is  the  test  laid  down  bv  the  authorities.  Gard- 
ner V.  Railroad  Co.,  150  U.  S.  349,  14  Sup.  Ct.  140,  37  L.  Ed.  1107; 
Elliott  V.  Railroad  Co.,  150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068: 
Railway  Co.  v.  McDonald,  152  U.  S.  262, 14  Sup.  Ct.  619,  38  L.  Ed.  434. 
In  Railroad  Co.  v.  Houston,  95  U.  S.  697,  24  L.  Ed.  542,  Mr.  Justice 
Field,  writing  the  opinion,  says: 

"She  was  bound  to  listen  and  to  look  before  attempting  to  cross  the  railroad 
track,  in  order  to  avoid  an  approaching  train,  and  not  to  walk  carelessly  into 
the  place  of  possible  danger.  Had  she  used  her  senses,  she  could  not  have 
failed  both  ^  hear  and  to  see  the  train  which  was  coming.  If  she  omitted  to 
use  them,  and  walked  thoughtlessly  upon  the  track,  she  was  guilty  of  culpable 
negligence,  and  so  far  contributed  to  her  injuries  as  to  deprive  her  of  any  right 
to  complain  of  others." 

See,  also,  Schofield  v.  Railroad  Co.,  114  U.  S.  615,  5  Sup.  Ct  1125, 
29  L.  Ed.  224. 

It  is  certainly  no  extension  of  this  principle  to  hold  that  listening 
and  looking  at  what  is  known  to  be  but  a  temporary  obstruction, 
when  a  delay  of  a  few  seconds  will  give  one  an  unobstructed  view,  is 
not  a  proper  and  sufficient  use  of  the  senses  under  such  circumstances. 
This  question  was  recently  before  us  in  Railroad  Co.  v.  Baird,  36 
C.  C.  A.  574,  94  Fed.  946.  The  following  excerpt  from  the  opinion  in 
that  case  is  appropriate  to  the  one  at  bar: 

"While  there  is  no  supremacy  in  the  rights  of  owners  of  raUroads  operated 
by  steam  over  the  rights  of  individuals  who  are  also  lawfully  using  the  same 
roadway,  yet  the  dangers  from  this  means  of  transportation  are  manifest 
while  its  use  has  become  a  necessity,  and  it  is  therefore  simply  prudent  for  the 
passer-by  to  exercise  the  caution  which  experience  has  shown  to  be  needful. 
An  ordinary  and  almost  Instinctive  exercise  of  that  caution  is  an  endeavor 
to  determine  by  eyesight,  rather  than  by  surmise,  whether  danger  is  at  hand. 
It  has  therefore  become  a  requirement,  as  a  general  rule,  that  a  person  of  ma- 
ture years  and  in  the  possession  of  his  faculties,  who  is  about  to  cross  a  railroad 
track  over  which  steam  engines  are  known  to  ]t)e  in  constant  use,  must  neces- 
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sarily  use  the  precautions  against  danger  which  his  eyes  and  ears  and  powers 
of  observation  provide.  This  is  not  a  statutory  rule,  and  there  are  probably 
cases  in  which  such  a  compulsory  regulation  is  not  applicable,  and  in  which 
other  circumstances  exist  which  control  its  reasonableness, — as,  for  instance, 
when  the  Injured  person,  confused  by  the  negligence  of  the  railroad  officers,  has 
made  a  mistake  in  his  means  of  remedy.  Elliott  v.  Railroad  Co.,  supra.  It  is, 
however,  in  ordinary  cases,  a  command  of  common  prudence  recognized  by  rea- 
sonable men,  is  reiterated  by  courts,  and  should  not  be  frittered  away  by 
juries." 

Similar  conduct  has  been  condemned  as  negligent  by  the  courts  of 
the  state  in  which  this  accident  happened.  In  Railroad  Co.  v.  Ewan, 
55  N.  J.  Law,  574,  27  Atl.  1064,  the  court  says: 

"It  is  apparent  that  the  plaintiff,  without  any  reason  for  haste,  went  upon 
the  track  when  it  was  evident  to  him  that  he  could  neither  see  nor  hear  any 
train  which  he  was  aware  might  be  approaching,  and  when  the  causes  of  his 
inability  to  see  and  hear  were  so  fleeting  that  in  a  few  seconds  they  would  have 
gone.  It  seems  indisputable  that  such  conduct  was  negligent.  In  the  exercise 
of  reasonable  prudence,  a  man  could  not  expose  his  life  to  a  peril  which  he 
knew  might  be  Imminent,  if  a  delay  of  a  few  minutes  would  assure  him  of 
safety,  unless  impelled  by  some  motive  of  extreme  urgency/' 

To  the  same  effect  are  Railroad  Co.  v.  Pfuelb,  60  N.  J.  Law,  278,  37 
Atl.  1100;  Railroad  Co.  v.  Smalley,  61  N.  J.  Law,  277,  39  Atl.  695. 

The  suggestion  upon  the  argument  that  plaintiff  did  not  suppose 
that  any  train  was  coming  on  the  north-bound  track,  because  the  two 
trains,  when  both  were  sharp  on  time,  passed  each  other  some  2,000 
feet  further  south,  is  immaterial.  The  authorities  above  cited  abun- 
dantly sustain  the  proposition  that  '^the  track  itself  is  a  warning  and  a 
place  of  danger."    The  judgment  of  the  circuit  court  is  affirmed. 


(08  Fed.  583.) 

REISS  et  al.  v.  TEXAS  &  P.  RY.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  7,  1899.) 

No.  77. 

L  Carriers— Construction  of  Bill  of  Lading— Provisions  Changing  Com- 
mon-Law Liability. 

Plaintiffs  delivered  cotton  to  defendant  railroad  company  at  a  point  In 
Texas  for  carriage  over  Its  line  to  New  Orleans,  and  from  there  over  a 
connecting  steamship  line  to  a  foreign  port.  Defendant  maintained  a 
wharf  at  New  Orleans,  upon  which  it  unloaded  from  its  cars  and  piled 
cotton  for  export,  and  from  which  such  cotton  was  taken  by  the  steam- 
ship companies,  being  checlied  out  from  the  piles,  and  receipted  for  at  the 
time  it  was  loaded  on  the  vesseL  It  was  defendant's  custom  to  notify 
the  several  steamship  companies  of  the  arrival  at  Its  wharf  of  cotton  billed 
for  shipment  over  their  lines.  After  plalntifTs  cotton  had  arrived  and  had 
been  piled  on  the  wharf,  but  before  the  steamship  company  had  been  no- 
tified of  its  arrival,  It  was  destroyed  by  fire.  The  conditions  of  the  bill 
of  lading  for  such  cotton  were  divided  into  two  classes,  one  relating  to  the 
service  until,  the  other  to  the  service  after,  delivery  at  the  port  of  New 
Orleans.  Among  the  former  was  a  clause  providing  that  "no  carrier  shall 
be  liable  for  delay,  nor  In  any  other  respect  than  as  warehouseman,  while 
the  said  property  awaits  further  conveyance."  Held,  that  under  such  pro- 
vision defendant's  liability  as  carrier  was  not  changed  to  that  of  ware- 
houseman prior  to  notification  of  the  steamship  company  that  the  cotton 
was  ready  for  delivery;   that  both  the  exemption  from  liability  for  delay 
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and  the  substitution  of  liability  as  warehouseman  must  be  construed  as 
taking  effect  only  after  the  service  of  defendant  "had  l)een  completed,  and 
the  property  awaited  the  action  of  the  connecting  carrier,  i 

2.  Same— Placb  op  Delivery— Port  of  New  Orleans. 

The  delivery  of  the  cotton  by  defendant  at  Its  wharf  at  West  Wego. 
which  is  on  the  opposite  side  of  the  river  from  New  Orleans,  was  a  com- 
pliance with  the  bill  of  lading  requiring  its  delivery  at  the  port  of  New 
Orleans,  although  West  Wego  was  not  at  that  time  within  the  boundaries 
of  the  port  of  New  Orleans,  as  defined  in  the  statute,  it  being,  in  a  well- 
understood  commercial  and  business  sense,  the  part  of  that  port  where 
steamship  companies  rightfully  expected  to  receive  cotton  from  Texas  for 
transportation  to  European  ports. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Southern 
District  of  New  York. 

Treadwell  Cleveland,  for  plaintiffs  in  error. 
Rush  Taggart,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAK,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  The  plaintiffs,  who  are  cotton  mer- 
chants in  the  city  of  Liverpool,  and  aliens,  delivered  on  October  30, 
1894,  at  Temple,  in  the  state  of  Texas,  to  the  defendant,  a  railroad 
corporation  created  by  virtue  of  an  act  of  congress,  and  a  common 
carrier  from  places  in  Texas  to  New  Orleans,  200  bales  of  cotton,  to 
be  carried  by  the  defendant  from  Temple  to  the  port  of  New  Orleans, 
and  thence  by  Elder,  Dempster  &  Co.'s  line  of  steamships  to  Bremen, 
Germany.  The  conditions  of  the  bill  of  lading  which  was  issued  for 
this  cotton  were  divided  into  two  classes,  one  relating  to  the  service 
until,  and  the  other  relating  to  the  service  after,  delivery  at  the  port 
of  New  Orleans.  All  the  bales  arrived  at  West  Wego  on  November 
G,  1894,  and  160  bales  were  unloaded  on  the  next  day,  and  the  remain- 
ing 40  were  also  unloaded,  but  the  day  of  unloading  does  not  ap- 
pear. All  the  bales  were  placed  on  the  defendant's  wharf,  120 
bales  at  one  point,  and  each  lot  of  40  bales  at  separate  and  different 
points.  All  the  cotton  was  destroyed  by  fire  on  the  evening  of  No- 
vember 12th.  At  this  time  the  wharf  was  loaded  to  its  full  extent 
with  cotton,  there  being  on  the  wharf  over  20,000  bales,  and  206  cars 
containing  8,000  bales.  West  Wego  is  in  the  parish  of  Jefferson,  on 
the  west  bank  of  the  Mississippi,  opposite  the  upper  end  of  the  city 
of  New  Orleans.  Before  the  construction  by  the  defendant  of  a 
wharf  and  terminals  at  this  point,  it  delivered  all  export  cotton  at 
its  freight  depot  and  warehouse  on  the  east  side  of  the  river,  in  New 
Orleans  proper.  The  West  Wego  structure  was  completed  in  the 
early  spring  of  1893,  and  thereafter  all  export  cotton  coming  from 
Texas  was  delivered  to  the  steamship  companies  at  West  Wego, 
which  was  the  port  of  New  Orleans  for  export  cotton  in  the  popular 
business  and  commercial  sense,  though  it  was  not  included  by  statute 
of  the  United  States  in  the  customs  district  or  port  of  entry  of  New 
Orleans  until  March  30,  1896.    The  conditions  of  the  bill  of  lading 

lAs  to  carrier's  liability  as  warehouseman,  see  note  to  Wade  t.  Lumber 
Co.,  20  0.  C.  A.  529. 
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which  are  important  in  this  case  "with  respect  to  the  service  until 
delivery  at  the  port  of  New  Orleans"  are  as  follows: 

"(1)  No  carrier  or  party  In  possession  of  all  or  any  of  the  property  herein 
described  shaU  be  liable  for  any  loss  thereof  or  damages  thereto  by  causes  be- 
yond Its  control,  or  by  floods,  or  by  riots,  quarantine,  strikes,  or  stoppage  of 
labor,  or  by  leakage,  breakage,  chafing,  loss  In  weight,  changes  In  weather, 
heat,  frost,  wet,  or  decay,  or  from  any  cause  If  Itpbe  necessary  or  Is  usual  to 
carry  said  property  upon  open  cars." 

*'(3)  No  carrier  shaU  be  liable  for  loss  or  damage  not  occurring  on  its  own 
road,  or  Its  portion  of  the  through  route,  nor  after  said  property  is  ready  for 
delivery  to  the  next  carrier  or  to  consignee." 

"(11)  No  carrier  shaH  be  liable  for  delay,  nor  in  any  other  respect  than  as 
warehouseman,  while  the  said  property  awaits  further  conveyance;  and,  in 
case  the  whole  or  any  part  of  the  property  specified  herein  be  prevented  by 
any  cause  from  going  from  said  port  in  the  first  steamer  of  the  ocean  line 
above  stated  leaving  after  the  arrival  of  said  property  at  said  port,  the  car- 
rier hereunder  then  in  possession  is  at  liberty  to  forward  said  property  by  suc- 
ceeding steamer  of  said  line,  or,  if  deemed  necessary,  by  any  other  steamer. 

**(12)  This  contract  is  executed  and  accomplished,  and  aU  liability  hereunder 
terminates,  on  the  delivery  of  the  said  property  to  the  steamship,  her  mas- 
ter, agent,  or  servants,  or  to  the  steamship  company,  or  on  the  steamship  pier 
at  the  said  port;  and  the  inland  freight  charges  shall  be  a  first  lien,  due  and 
payable  by  the  steamship  company." 

The  defendant  was  in  the  habit,  in  1894,  of  making  contracts  with 
divers  steamship  companies,  including  Elder,  Dempster  &  Co.'s  line, 
in  New  Orleans,  by  which  they  were  to  transport  to  European  parts 
cotton  received  by  them  at  the  defendant's  wharf  at  West  Wego. 
The  particular  contract  under  which  Elder,  Dempster  &  Co.  were  to 
transport  the  plaintiflPs'  bales  was  dated  October  19, 1894,  and  was  ip 
the  form  of  a  letter  to  the  agents  of  the  steamship  company  from  the 
agent  of  the  defendant,  saying  that  he  had  engaged  1,000  bales  of  cot- 
ton for  shipment  by  their  line  to  Bremen  at  a  specified  rate.  The 
conrse  of  business  between  the  steamship  lines  and  the  defendant  was 
stated  in  Texas  &  P.  By.  Co.  v.  Clayton,  28  C.  C.  A.  142,  84  Fed.  305, 
and  was  as  follows: 

•This  wharf  was  at  the  terminus  of  a  branch  of  the  defendant's  line  of  rail- 
way on  the  bank  of  the  Mississippi  river,  and  was  built  out  over  the  river  far 
enough  so  that  cars  could  be  run  upon  the  tracks  in  the  rear  of  the  wharf 
and  unloaded,  and  vessels  come  to  the  front  of  the  wharf  and  receive  the 
freight  thus  unloaded.  It  was  controlled  exclusively  by  the  defendant  and 
used  by  It  for  the  temporary  storage  of  freight  of  all  kinds  brought  over  its 
raUway  and  awaiting  delivery  to  the  consignees  or  for  transportation  by  ves- 
sels. *  *  *  Upon  the  shipment  of  the  cotton  in  Texas,  bills  of  lading 
would  be  Issued  to  the  shipper.  Thereupon  the  cotton  would  be  loaded  in  cars 
of  the  defendant,  and  a  waybill  giving  the  number  and  initial  of  the  car, 
the  number  and  date  of  the  bill  of  lading,  the  date  of  the  shipment  the  names 
of  consignor  and  consignee,  the  number  of  bales  forwarded  on  that  particular 
waybUl,  the  marks  on  the  cotton,  the  weight,  etc.,  would  be  given  to  the  con- 
doctor  of  the  train  bringing  the  car  to  West  Wego.  Upon  the  receipt  of  the 
waybill  and  car  at  West  Wego,  a  skeleton  would  be  made  out  by  the  defend- 
ant's clerks  at  West  Wego,  for  the  purpose  of  unloading  the  car  properly, 
containing  the  essential  items  of  information  covered  by  the  waybill,  and  the 
date  of  the  making  of  the  skeleton.  When  this  skeleton  had  been  made  out, 
and  the  car  had  been  side-tracked  at  the  rear  of  the  wharf,  the  skeleton  would 
be  taken  by  the  defendant's  check  clerk,  and  he  would  proceed  with  a  gang 
of  laborers  to  open  the  car.  The  cotton  would  t^en  be  taken  from  the  car, 
examined  to  see  that  the  marks  corresponded  with  the  items  upon  the  skeleton, 
and  deposited  in  one  of  the  sheds  upon  the  wharf  designated  by  the  check  clerk, 
and  the  check  clerk  would  mark  upon  the  skeleton  the  location  of  the  cotton. 
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The  sheds  were  subdivided  Into  fifteen  sections,  and  the  location  of  the  cotton 
was  left  to  the  check  clerk.  The  skeleton  would  then  be  transmitted  to  the 
general  office  of  the  defendant,  and  the  defendant  would  make  out  a  'transfer 
sheet,'  containing  substantially  the  information  contained  in  the  waybill,  and 
transmit  the  transfer  sheet  to  the  steamship  line.  The  steamship  line,  upon 
receiving  the  transfer  sheet,  understood  that  cotton  for  their  vessels  was  on 
the  wharf  at  West  Wego,  and  would  collate  the  transfers  relating  to  such  cot- 
ton as  was  destined  by  them  for  a  particular  vessel,  return  the  transfer  sheet 
to  the  defendant,  and  advise  defendant  what  vessel  would  take  the  cotton. 
Thereafter  the  steamship  company,  when  it  was  ready  to  take  the  cotton,  would 
send  the  vessel,  with  their  stevedores,  to  the  wharf,  the  defendant's  clerk 
would  go  with  the  master  of  the  vessel,  and  identify  and  count  out  the  particu- 
lar lots  of  cotton  designated  for  his  vessel,  the  master  would  O.  K.  them,  and 
the  stevedores  would  thereupon  take  the  cotton  and  put  it  on  board  the  ship. 
Before  the  cotton  left  the  wharf,  the  defendant  would  obtain  a  receipt  for  it 
from  the  master  of  the  ship." 

No  transfer  sheets  respecting  the  cotton  in  suit,  and  no  notice  of 
its  arrival  at  West  Wego,  were  ever  sent  to  the  steamship  company. 
A  practice  has  grown  up  since  the  fire  for  a  vessel  to  receive  cotton 
which  had  arrived  in  accordance  with  the  bill  of  lading  for  which 
the  ship  had  room,  although  the  steamship  company  had  not  re- 
ceived transfer  sheets;  that  is,  to  receive  any  cotton  which  entirely 
corresponded  with  the  bills  of  lading  for  which  it  had  room,  and  re- 
ceipt for  it.  This  cannot  be  stated  as  at  any  time  a  general  usage. 
The  case  turned  in  the  circuit  court  upon  the  construction  of  clause 
11  of  the  bill  of  lading,  and  the  circuit  judge  was  of  opinion  that  the 
term  "awaiting  further  conveyance"  meant  not  only  when  the  next 
carrier  was  about  to  take  possession,  but  when  the  property  had 
been  unloaded  from  the  cars,  and  placed  in  proper  position  for  future 
transportation,  although  notice  of  arrival  or  tender  of  delivery  has 
not  been  made.  He  therefore  directed  a  verdict  for  the  defendant^ 
and  to  review  the  judgment  which  was  entered  upon  the  verdict  this 
writ  of  error  was  taken. 

The  subject  of  the  obligation  of  a  carrier,  at  common  law,  towards 
property  while  it  is  in  transportation  to  its  ultimate  destination, 
and  is  to  be  taken  by  a  connecting  carrier,  was  considered  in  Michi- 
gan Cent.  R.  Go.  v.  Mineral  Springs  Mfg.  Co.,  16  Wall.  318,  21  L.  Ed. 
297;  Texas  &  P.  Ry.  Co.  v.  Clayton,  173  U.  S.  348,  19  Sup.  Ct.  421, 
43  L.  Ed.  725;  Id.,  28  C.  C.  A.  142,  84  Fed.  305;  and  Goold  v.  Chapin, 
20  N.  Y.  259.    In  the  first-named  case  it  is  said : 

"In  such  cases  it  is  the  duty  of  the  carrier,  in  the  absence  of  any  special 
contract,  to  carry  safely  to  the  end  of  his  line,  and  to  deliver  to  the  next  car- 
rier beyond;  and  that  public  policy  requires  that  the  rule  should  be  enforced, 
and  will  not  allow  the  carrier  to  escape  responsibility  at  the  end  of  his  route 
without  delivery  or  an  attempt  to  deliver  to  the  connecting  carrier." 

Furthermore,  in  the  like  absence  of  a  special  contract,  it  was  said 
in  the  Clayton  Case,  in  this  court: 

"Although  the  second  carrier,  after  notice  and  a  request  to  do  so.  has  neg- 
lected for  an  unreasonable  time  to  receive  the  goods,  the  first  carrier  tnust,  to 
exonerate  himself  as  an  insurer,  in  some  way  clearly  indicate  his  renunciation 
of  the  relation  of  carrier." 

The  mere  unreasonable  delay  of  the  connecting  carrier  is  not  suffi- 
cient to  convert  the  first  carrier  into  a  warehouseman.  This  re- 
nunciation is  ordinarily  shown  by  notice  to  the  connecting  carrier 
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that  the  property  will  be  kept  or  stored  at  its  risk  until  compliance 
with  the  request  to  remove.  Texas  &  P.  Ry.  Co.  Cases,  supra.  This 
rule  of  law  being  admitted,  it  is  said  by  the  defendant  that  a  special 
contract  was  clearly  stated  in  its  bill  of  lading,  by  which  it  became 
a  warehouseman  from  the  time  that  the  cotton  was  unladen  and 
{Mled  upon  the  wharf  to  await  cartage  to  the  steamship.  It  is  not 
claimed  that  the  facts  bring  the  carrier's  liability  within  clause  3 
of  the  bill  of  lading,  which  says  that  the  liability^  shall  end  after 
the  property  *is  ready  for  delivery"  to  the  next  carrier,  for  it  is  con- 
ceded tiiat  the  goods  are  not  awaiting  delivery  before  any  notifica- 
tion of  their  arrival  to  the  connecting  carrier.  McKinney  v.  Jewett, 
90  N.  Y.  267.  It  is,  however,  insisted  that  the  fair  construction  of 
clause  11  is  that,  when  the  act  of  transportation  of  the  cotton  to 
the  wharf  at  West  Wego  has  been  accomplished,  and  it  has  been 
stacked  on  the  wharf,  and  "is  awaiting  further  action  in  the  way 
of  notification  and  advice  to  the  succeeding  carrier,"  it  awaits  fur- 
ther conveyance.  By  this  construction  the  parties  substituted  an  im- 
mediate cessation  of  the  liability  of  a  carrier,  and  the  assumption 
of  the  liability  of  a  warehouseman  for  the  liability  imposed  by  the 
common  law,  and  doubtless  they  were  at  liberty  to  make  a  contract 
of  limitation  which  will  be  enforced  if  the  language  of  the  bill  of 
lading  clearly  indicates  that  such  was  their  intention.  In  order  to 
justify  the  defendant's  construction,  the  claimed  extent  of  the  de- 
parture from  the  implied  contract  of  the  common  law  must  clearly 
appear  in  the  language  which  is  used  in  the  special  contract.  The 
clause,  "no  carrier  shall  be  liable  for  delay,"  when  applied  to  the 
facts  in  this  case,  meant  that  the  defendant  should  not  be  liable  for 
the  delay  of  the  steamship  company,  but  delay  would  not  occur  until 
it  knew  or  had  heard  of  the  time  of  arrival  of  the  cotton.  The 
same  idea  of  notification  to  the  connecting  line  must  also  run  through 
the  entire  paragraph,  ^nd,  while  the  term  "awaiting  further  convey- 
ance" literally  means  "awaiting  the  time  when  the  next  carrier  shall 
take  the  property  in  hand,"  it  seems  improbable  that  it  was  the  in- 
tent of  the  language  that  the  liability  of  the  carrier  should  termi- 
nate upon  the  deposit  of  the  property  upon  the  wharf.  The  language 
is  too  indefinite  to  support  the  conclusion  that  notice  to  the  connect- 
ing line  was  not  a  prerequisite  to  the  change  of  liability  to  that  of 
a  warehouseman.  It  may  well  be  that  such  change  would  take  place 
when  the  property  was  awaiting  conveyance  by  the  connecting  line 
which  had  been  notified  to  receive  and  convey,  but  until  then  it  is 
not  awaiting  conveyance;  it  is  awaiting  the  action  of  the  first  car- 
rier. The  term  must  mean  awaiting  conveyance  by  the  person  upon 
whom  the  duty  of  conveyance  devolved,  and  no  such  duty  devolved 
until  notice  of  the  arrival  of  the  property  had  been  given.  The  pro- 
visions of  the  bill  of  lading  in  Draper  v.  Canal  Co.,  118  N.  Y.  118, 
23  N.  E.  131,  which  was  construed  to  free  the  carrier  from  liability 
from  the  time  the  property  reached  the  point  of  destination,  were 
far  more  definite  than  those  in  this  case.  In  the  direction  of  a  ver- 
dict for  the  defendant,  when  no  notice  of  the  arrival  of  the  property 
had  been  given  to  the  next  carrier,  or  had  been  received  by  it,  we 
think  that  error  was  committed. 
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The  plaintiff  in  error  also  made  the  point  that  by  the  bill  of  lading 
the  cotton  was  to  be  delivered  at  the  port  of  New  Orleans,  and  that, 
therefore,  the  defendant  had  no  right  to  unload  it  at  West  Wego. 
It  is  true  that  West  Wego  was  not,  in  1894,  within  the  boundaries 
of  the  port  of  New  Orleans,  as  defined  in  the  statute  of  the  United 
States,  but  it  was,  so  far  as  export  cotton  is  concerned,  that  port 
in  the  well-understood  commercial  and  business  sense,  and  was  the 
part  of  the  port  of  New  Orleans  where  steamship  companies  right- 
fully expected  to  receive  cotton  from  Texas  for  transportation  to 
Europe.  A  kindred  subject  in  regard  to  the  limits  of  the  port  of 
New  York  was  carefully  considered  in  Devato  v.  823  Barrels  of  Plum- 
bago (D.  C.)  20  Fed.  510;  Sailing  Ship  Garston  Co.  v.  ffickie,  15  Q. 
B.  Div.  580;  Price  v.  Livingstone,  9  Q.  B.  Div.  679.  If  the  circuit 
judge  should  be  of  opinion  that  the  liability  of  the  defendant  was 
that  of  a  warehouseman,  the  plaintiff  asked  to  go  to  the  jury  upon 
the  question  of  negligence  of  the  defendant  as  a  warehouseman  in 
not  taking  larger  precautions  against  fire  when  an  accidental  fire 
might  reasonably  have  been  expected.  Inasmuch  as  we  are  of  opin- 
ion that  the  defendant  was  not  a  warehouseman,  any  expressions 
upon  the  subject  of  negligence  would  be  obiter.  The  judgment  of 
the  circuit  court  is  reversed,  with  the  costs  of  this  court,  and  the 
case  is  remanded  to  that  court  for  a  new  trial. 


(98  Fed.  538.) 

TEXAS  &  P.  RY.  CO.  v.  CALLENDAR  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  7,  1809.) 

No.  87. 

Carriers— Construction  of  Bill  of  Lading. 

A  proYlslon  of  a  bill  of  lading  that  **cotton  Is  excepted  from  any  clause 
herein  on  the  subject  of  fire,  and  the  carrier  shall  be  liable  as  at  common 
law  for  loss  or  damage  of  cotton  by  tire/*  affects  not  only  such  other  pro- 
visions of  the  contract  as  lelate  to  the  subject  of  fire,  but  the  latter  clause 
applies  to  all  other  provisions  which  modify  the  common-law  liabiUty  of 
the  carrier. — such  as  that  It  shall  not  be  liable  for  loss  or  damage  to  the 
property  after  it  is  ready  for  delivery  to  another  carrier  or  the  consignee, 
or  shaU  only  be  liable  under  certain  circumstances  as  warehouseman;  and 
where  the  subject  of  the  shipment  is  cotton,  and  It  is  destroyed  by  fire, 
the  liability  of  the  carrier  is  in  all  respects  governed  by  the  conunon  law. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Bush  Taggart,  for  plaintiff  in  error. 
Treadwell  Cleveland,  for  defendants  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  The  defendants  in  error,  who  were 
the  plaintiffs  in  the  circuit  court,  and  are  hereafter  called  the  ^'plain- 
tiffs," who  are  partners  doing  business  in  Liverpool,  and  are  aliens, 
delivered,  in  October,  1894,  to  the  plaintiff  in  error,  hereinafter 
called  the  "defendant,"  a  railroad  corporation  organized  under  an 
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act  of  congress,  and  a  common  carrier  of  merchandise  from  sun- 
dry places  in  Texas  to  the  port  of  New  Orleans,  207  bales  of  cotton, 
to  be  carried  to  New  Orleans  by  the  defendant,  and  thence  to  Liver- 
I)ool  by  the  Elder,  Dempster  &  CJo/s  line  and  the  Harrison  line  of 
steamships.  All  the  cotton  arrived  at  West  Wego  between  Oc- 
tober 17  and  October  29,  1894,  and  was  unloaded  between  the 
17th  and  the  30th  days  of  the  same  month.  Notification  by  "trans- 
fer sheets''  of  the  arrival  and  unloading  of  the  cotton  was  sent  to 
the  steamship  companies  for  most  of  the  cotton  as  early  as  Novem- 
ber 2d,  and  for  a  few  of  the  bales  as  late  as  November  10th,  and 
by  the  return  of  the  transfers  was  acknowledged  by  one  of  the  com- 
panies. One  hundred  and  eighty-seven  bales  of  the  plaintiffs'  cot- 
ton were  burned  in  a  Are  which  broke  out  on  the  wharf  on  the 
evening  of  November  12th,  and  to  recover  damages  f^r  the  loss 
this  suit  was  brought.  The  relation  of  West  Wego  to  the  port 
of  New  Orleans,  the  ownership  and  manner  of  use  of  the  defend- 
ant's wharf  and  terminals  at  West  Wego,  and  the  course  of  business 
between  the  defendant  and  the  steamship  lines  in  regard  to  cot- 
ton for  export,  were  fully  stated  in  the  opinion  of  this  court  in 
Texas  &  P.  Ry.  Co.  v.  Clayton,  28  C.  C.  A.  142,  84  Fed.  305,  af- 
firmed in  173  U.  8.  348, 19  Sup.  Ct  421,  43  L.  Ed.  725,  and  in  Reiss 
and  others  against  the  same  company  (98  Fed.  533),  which  has 
recently  been  decided  in  this  court,  and  need  not  be  restated  here. 
The  clauses  in  the  bill  of  lading  which  bear  upon  the  question 
in  this  case  are  as  follows: 

"(1)  No  carrier  or  party  in  possession  of  aU  or  any  of  the  property  herein 
described  shaU  be  liable  ♦  ♦  ♦  for  loss  or  damage  to  property  of  any  lilnd 
at  any  place  occurring  by  fire,  or  from  any  cause  except  the  negligence  of  the 
carrier." 

"(3)  No  carrier  shall  be  liable  for  loss  or  damage  not  occurring  on  its  own 
road,  or  its  portion  of  the  through  route,  nor  after  said  property  is  ready  for 
delivery  to  the  next  carrier  or  to  consignee. 

*'(4)  Cotton  is  excepted  from  any  clause  herein  on  the  subject  of  fire,  and  the 
carrier  shall  be  liable  as  at  common  law  for  loss  or  damage  of  cotton  by  fire. 
No  carrier  shall  be  liable  for  differences  in  weights,  or  for  shrinkage  of  any 
grain  or  seed  carried  in  bulk." 

"(11)  No  carrier  shaU  be  liable  for  delay,  nor  in  any  other  respect  than  as 
warehouseman,  while  the  said  property  awaits  further  conveyance,  and,  in  case 
the  whole  or  any  part  of  the  property  specified  herein  be  prevented  by  any 
cause  from  going  from  said  port  in  the  first  steamer  of  the  ocean  line  above 
stated  leaving  after  the  arrival  of  such  property  at  said  port,  the  carrier  here- 
Qiider  then  in  possession  is  at  liberty  to  forward  said  property  by  succeeding 
steamer  of  said  line,  or,  if  deemed  necessary,  by  any  other  steamer. 

^(12)  This  contract  is  executed  and  accomplished,  and  all  liabiUty  hereunder 
terminates,  on  the  delivery  of  the  said  property  to  the  steamship,  her  master, 
agent,  or  servants,  or  to  the  steamship  company,  or  on  the  steamship  pier 
at  the  said  port:  and  the  inland  freight  charges  shall  be  a  first  lien,  due  and 
payable  by  the  steamship  company." 

The  circuit  judge,  being  of  opinion  that  the  exception  in  clause 
4  in  regard  to  cotton  controlled  the  provisions  not  only  of  clause  1, 
bnt  controlled  also  that  portion  of  clause  3  and  of  clause  11  which 
altered  the  obligations  of  a  common  carrier  as  established  by  the  com- 
mon law,  directed  a  verdict  in  favor  of  the  plaintiffs,  and  denied  the 
request  of  the  defendant  to  go  to  the  jury  upon  the  whole  case, 
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or  upon  the  question  of  delivery.    To  review  the  judgment  upon 
the  verdict,  this  writ  of  error  was  taken. 

The  principal  question  in  the  case  is  upon  the  proper  construction 
of  the  sentence  in  clause  4  in  relation  to  the  liability  of  the  de- 
fendant for  loss  of  cotton  by  Are.  The  bill  of  lading  was  prepared 
for  a  contract  in  regard  to  property  of  any  kind,  and  in  clause  1 
the  carrier  was  exempted  from  liability  from  loss  by  Are  except 
through  his  negligence.  The  part  of  the  sentence  in  clause  4,  "cot- 
ton is  excepted  from  any  clause  herein  on  the  subject  of  Are,"  prob- 
ably refers  only  to  clauses  wherein  Are  is  mentioned;  but  the  con- 
cluding part  of  the  sentence,  **and  the  carrier  shall  be  liable  as  at 
common  law  for  loss  or  damage  of  cotton  by  Are,"  has  a  wider 
sweep,  and  means  that  the  carrier,  notwithstanding  limitations 
of  its  common-law  liability  which  are  provided  in  the  bill  of  lading, 
retains  such  liability  in  regard  to  damage  to  cotton  by  Are.  The 
clause,  as  a  whole,  intended  to  leave  and  did  leave  unaltered  the 
implied  liability  of  the  carrier  for  loss  to  cotton  by  Are.  The  limi- 
tations which  the  parties  did  permit  were  contained  in  clauses  3 
and  11,  which  said  that  the  carrier  should  not  be  liable  for  damage 
after  a  readiness  to  deliver,  or  otherwise  than  as  a  warehouseman 
after  the  property  awaited  further  conveyance.  Whatever  may 
be  the  extent  of  these  limitations,  they  were,  to  a  certain  degree, 
modiAcations  of  the  common-law  liability  of  the  Arst  carrier,  but 
its  liability  at  common  law  for  loss  to  cotton  by  Are  remained 
intact.  The  request  of  the  defendant  to  go  to  the  jury  upon  the 
question  of  delivery  of  the  cotton  was  properly  refused.  There 
was  no  evidence  of  a  delivery.  The  cotton  was  never  in  the  actual  or 
constructive  possession  of  either  of  the  steamship  companies,  and 
neither  was  ready  to  take  it  from  the  defendant's  possession,  and 
therefore  clause  12  has  no  bearing  upon  the  question  of  the  de- 
fendant's liability.  The  judgment  of  the  circuit  court  is  affirmed, 
with  costs. 


(98  Fed.  540.) 

JUDSON  et  al.  v.  GAGE,  Secretary  of  the  Treasury. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  7,  1899.) 

No.   114. 

1.  Judgment— What  Constitutes— Oral  Opinion  or  Finding. 

Ad  orally  expressed  opinion  or  fiudlng  of  a  judge  in  a  case  not  tried  to 
a  jury  does  not  according  to  the  practice  of  the  federal  courts,  constitute 
a  judgment,  and  is  subject  to  modification  or  change  nntil  It  has  become 
a  written  order  of  the  court. 

2,  Same— Power  to  Set  Aside. 

Where  a  formal  written  judgment  is  not  made  and  signed  until  the  term 
succeeding  the  one  at  which  the  matter  was  orally  determined,  the  judg- 
ment comes  into  existence  only  at  the  later  term,  and  remains  subject  to 
the  control  of  the  court  until  the  close  of  such  term. 

8.  Appeal— Appealable  Judgment  or  Order. 

After  having  orally  approved  the  report  of  a  committee  selected  to  ap- 
praise the  value  of  real  estate  in  condemnation  proceedings,  the  cause 
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was  c<mtlnued.  At  tbe  succeeding  term  a  formal  judgment  was  entered* 
on  tbe  award,  which  was  subsequently,  at  the  same  term,  vacated,  and 
the  award  of  tbe  committee  set  aside.  Held  that  conceding  the  action  of 
the  court  in  setting  aside  tbe  award  to  have  been  erroneous,  it  was  not 
without  jurisdiction  or  void,  and  hence  there  was  no  final  decision  in  the 
ciLUse  which  could  be  reviewed  on  a  writ  of  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 
On  motion  to  dismiss  a  writ  of  error, 

Geo.  P.  Carroll,  for  the  motion. 
Robert  E.  De  Forest,  opposed. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

8HIPMAN,  Circuit  Judge.  Tbe  proceeding  is  a  motion  to  dismiss 
a  writ  of  error  upon  the  ground  that  the  judgment  which  is  sought 
to  be  reviewed  was  not  a  final  judgment.  The  plaintiff  in  error  has 
brought,  and  there  is  now  pending,  a  petition  for  a  writ  of  man- 
damus to  require  the  settlement  of  a  bill  of  exceptions  in  regard  to 
matters  not  apparent  in  the  record  of  the  judgment.  The  secre- 
tary of  the  treasury  brought  an  application  to  the  district  court  for 
the  district  of  Connecticut  for  the  condemnation  of  described  land 
in  Bridgeport,  Conn.,  which  he  had  selected  for  an  addition  to  the 
post  office  in  that  city;  being  thereunto  authorized  by  acts  of  con- 
gress approved  June  4  and  July  19,  1897  (30  Stat.  11,  112).  The 
land  belonged  to  R.  M.  Jndson.  The  statute  of  Connecticut,  under 
which  the  condemnation  proceedings  were  conducted,  provides  that 
the  court  shall  appoint  a  committee  of  three  men,  who  shall  ascer- 
tain the  value  of  the  land,  and  the  damages  to  the  owner  from  the 
taking,  and  report  their  doings  to  the  court,  which  may  accept  the 
same,  or,  in  case  of  irregular  or  improper  conduct  on  their  part, 
reject  the  report  and  appoint  another  committee.  The  United 
States  district  attorney  and  the  attorney  for  Judson  selected  three 
persons,  called,  in  the  written  submission  signed  by  the  said  attor- 
neys, ''arbitrators,''  and  submitted  to  them  the  question  of  damages 
to  Judson  by  reason  of  the  enlargement  of  the  post  office,  who  heard 
the  parties,  and  on  August  8,  1898,  awarded  to  Judson  |32,000. 
At  the  December  term,  1898,  viz.  on  J[anuary  3,  1899,  a  judgment 
was  entered  of  the  acceptance  of  the  award  by  the  court,  and  for 
the  payment  to  Judson  of  |32,000.  Subsequently,  at  the  same  term, 
the  secretary  of  the  treasury  moved  that  the  judgment  be  opened, 
and  that  the  award  should  be  set  aside.  The  counsel  for  Judson 
moved  that  the  motion  to  open  the  judgment  be  denied  for  want 
of  jurisdiction,  which  was  denied,  the  judge  making  the  following 
memorandum : 

"Counsel  for  defendant  contend  that  this  court  has  no  Jurisdiction,  because 
the  award  was  presented  to  the  court  during  the  preceding  term,  and  they 
claim  Judgment  was  then  rendered  thereon.  In  support  thereof  they  rely  upon 
the  following  entries  hi  the  minute  boolc  of  the  Judge: 

"  *Oct.  5,  (517)  Gage,  Sec'y  Treasury,  vs.  Judson.  Award  of  $32,000  in  favor 
of  Judson,  and  U.  S.  Is  satisfied  with  award,  and  asks  report  be  accepted,  and 
discontinue  as  to  others.    Order  discontinuance  granted.     Balance  continued. 

-  *Oct  7.  U.  S.  (Gage)  vs.  Judson.    Award  approved  and  accepted;  $32,000.* 
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"These  minutes  are  not  In  any  sense  the  entries  of  a  Judgment  They  are 
the  mere  memoranda  of  the  judge  as  to  the  proceedings  in  court  and  as  to  the 
course  to  be  pursued  when  the  judgment  file  shaU  be  presented/' 

After  a  hearing  upon  the  motion  to  set  aside  the  judgment,  the 
court,  on  May  23,  1899,  ordered: 

**That  Inasmuch  as  the  court  was  never  called  upon  to  appoint  any  conmilt- 
tee  to  assess  damages  for  the  taking  of  the  land  In  question,  and  Inasmuch 
as  the  arbitrators  herein  acted  without  any  authority  from  or  appointment  by 
the  court  an  order  may  be  entered  vacating  said  award,  and  vacating  the 
judgment  as  appears  of  record,  approving  and  accepting  said  award." 

Thereupon  the  secretary  of  the  treasury  applied  for  the  appoint- 
ment of  a  new  committee,  but  the  hearing  was  postponed  during 
the  pendency  of  this  writ  of  error.  The  proceeding  under  the  stat- 
ute of  Connecticut  is  simply  for  the  ascertainment  of  damages  to 
the  owner  of  the  land,  and  can  be  styled  an  action  at  law,  in  which 
a  writ  of  error  is  the  proper  mode  of  procedure  by  which  the  judg- 
ment of  the  trial  court  may  be  reviewed. 

Upon  the  facts,  as  disclosed  in  the  record,  it  is  manifest  that  no 
final  decision  has  been  rendered  in  the  district  court.  In  behalf  of 
Judson  it  is  asserted  that  a  bill  of  exceptions  would  show  that  a 
final  judgment  accepting  the  report  of  the  committee  had  previous- 
ly been  made  at  the  August  term,  1898,  viz.  on  October  7,  1898; 
that  the  court  was  without  jurisdiction  to  proceed  further  in  the 
case;  and  that  the  order  of  the  succeeding  term  was  void.  The 
court  was  asked  on  May  26,  1899,  to  settle  a  bill  of  exceptions. 
The  substantial  facts  which  Judson  desires  to  have  appear  in  his 
proposed  bill  of  exceptions  were  the  agreement  of  the  parties  upon 
the  so-called  arbitrators, — facts  from  which  the  sanction  of  the 
court  to  the  appointment  of  such  persons  as  a  committee  may  be 
inferred;  that  the  report  of  this  committee  was  presented  to  the 
court  for  acceptance  by  the  plaintiffs'  attorneys;  that  the  court 
on  October  7,  1898,  orally  accepted  it,  and  made  a  memorandum 
thereof;  that  afterwards,  at  the  following  term,  on  January  3,  1899, 
upon  the  plaintiffs'  motion,  the  formal  judgment  was  signed;  and 
that  no  objection  wais  made  to  said  report  until  February  6,  1899. 
We  are  of  opinion  that,  assuming  all  the  facts  set  forth  in  the  pe- 
tition for  mandamus  to  be  true,  there  has  been  no  final  decision 
by  the  district  court  which  can  now  be  reviewed  by  writ  of  error. 
The  contention  of  the  plaintiff  in  error  is  that  an  orally  expressed 
opinion  or  determination  of  the  judge  to  accept  the  report  is  an 
acceptance  which  operates  as  a  judgment,  although  no  judgment  or 
order  of  acceptance  was  made  a  matter  of  record.  Such  is  not,  ac- 
cording to  the  practice  of  the  federal  courts  in  the  district  of  Con- 
necticut, or,  as  it  is  believed,  elsewhere,  the  effect  of  a  mere  oral 
opinion  or  oral  finding  of  a  court  in  a  case  without  trial  by  jury. 
It  does  not  take  effect,  and  is  liable  to  be  modified  or  changed,  or 
delayed,  if,  in  the  opinion  of  the  judge,  there  is  reason  for  change, 
until  it  is  entered  of  record.  The  oral  expression  of  the  district 
judge  in  regard  to  the  propriety  of  the  acceptance  of  the  report  is 
not  a  judgment  until  it  has  become  a  written  order  of  court  Un- 
til then,  it  has  not  taken  the  form  of  an  authoritative  decree,  and  is 
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not  operative.  Anglo-California  Bank  v.  Mahony  Min.  Co.,  5  Sawy. 
255,  Fed.  Cas.  No.  392;  U.  S.  v.  Gomez,  1  Wall.  690,  17  L.  Ed.  677. 
A  judgment  in  form  was  not  asked  for.  The  cause  was  continued 
until  the  next  term  of  court,  when  some  one,  apparently  recognizing 
that  the  cause  was  not  at  an  end,  prepared  a  written  judgment, 
which  was  signed  by  the  judge,  and  which  spoke  from  that  term. 
The  entry  of  a  written  judgment  or  order  of  court  is  now,  under  the 
existing  rules  of  practice  of  the  state  courts  in  Connecticut,  appar- 
ently required,  upon  the  ground  that,  until  the  decision  of  the  court 
has  become  a  written  judgment,  it  is  not  operative.  Vincent  v.  Mc- 
Namara,  70  Conn.  332,  39  Atl.  444.  The  cause,  having  been  proper- 
ly and  necessarily  continued  to  the  December  term,  1898,  was  with- 
in the  court's  control.  The  judgment  of  January  3d  was  entered 
and  was  set  aside  during  the  same  term;  for,  if  a  proper  cause  is 
made,  a  **control  of  the  court  over  its  own  judgments  during  the 
term  is  of  everyday  practice."  Bassett  v.  U.  S.,  9  Wall.  38,  19  L. 
Ed.  548.  It  is  said  in  behalf  of  Judson  that  no  proper  cause  was 
shown,  and  that  the  .committee  had  been  sanctioned  or  approved 
by  the  court,  which  had  no  jurisdiction  to  set  aside  their  report, 
unless  for  their  irregular  or  improper  conduct.  In  taking  this  po- 
sition, the  learned  counsel  for  Judson  do  not  recognize  the  distinc- 
tion between  error  on  the  part  of  the  trial  court  and  lack  of  juris- 
diction. The  district  judge,  because,  in  his  opinion,  "the  arbitra- 
tors herein  acted  without  any  authority  from  or  appointment  by  the 
court,''  vacated  the  judgment  which  had  been  entered.  It  may  be 
that  the  judge  drew  an  erroneous  conclusion  from  existing  facts, 
but  his  jurisdiction  existed,  and  his  act  in  setting  aside  his  previ- 
ously entered  judgment  is  not  void.    He  said,  in  substance: 

*Thia  committee  not  being  of  my  appointment,  or  created  by  my  act,  they 
were  without  authority  to  act  as  a  committee  of  the  court.  Therefore,  having 
been  mistaken  as  to  the  character  of  their  report,  I  vacate  the  decree  of  ac- 
ceptance." 

The  conclusion,  if  erroneous,  was  not  void  or  beyond  his  juris- 
diction. Humphries  v.  District  of  Columbia,  174  U.  S.  190,  19  Sup. 
Ct.  637,  43  L.  Ed.  944;  Maxwell  v.  Stewart,  21  Wall.  71,  22  L.  Ed. 
564;  Ex  parte  Bigelow,  113  U.  S.  328,  28  L.  Ed.  1005;  In  re  Eckart, 
166  U.  8.  481,  17  Sup.  Ct  638,  41  L.  Ed.  1085.  The  decision  simply 
said  that  the  committee,  as  theretofore  created,  was  not  a  com- 
mittee of  the  court.  It  did  not  prohibit  their  appointment,  did  not 
limit  the  amount  of  damages,  and  the  case  is  now  awaiting  the  ap- 
pointment and  the  action  of  a  new  committee,  no  final  decision  hav- 
ing been  reached.  The  motion  to  dismiss  the  writ  of  error  is  grant- 
ed,  without  costs  of  this  court 
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(98  Fed.  556.) 

MARTIN  V.  HUGHES  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  5.  1889.) 

No.  36. 

L  Boundary— EviDENCR  to  Locate  Survey. 

Under  the  settled  law  of  Pennsylvania,  which  permits  a  surveyor,  after 
the  survey  of  a  warrant,  while  it  remains  In  his  hands  unre turned,  to 
change  the  survey  with  the  consent  of  the  warrantee,  when  the  change 
does  not  interfere  with  mesne  rights,  where  warrants  returned  in  1808 
showed  the  survey  thereof  to  have  been  made  in  1794,  on  an  issue  as  to  the 
location  of  one  of  the  lines  of  such  survey,  it  is  competent  to  show  that 
in  1808,  before  the  return  of  the  su^'vey,  the  owner  of  the  warrants  directed 
the  deputy  surveyor,  in  whose  hands  they  had  remained,  to  "complete  the 
survey,"  and  have  return  thereof  made,  and  that  the  surveyor  did  work 
upon  the  ground  in  compliance  with  such  directions;  and,  in  the  absence 
of  proof  definitely  fixing  the  line  as  run  in  1794,  marks  shown  to  have 
been  made  in  1808  may  pr(^)erly  be  considered  by  the  jury  in  determining 
the  true  location  of  such  line. 

t.  Bams— Plat  Made  bt  Surveyor. 

A  plat  shown  to  be  in  the  handwriting  of  a  deputy  surveyor,  and  to  have 
been  made  while  he  was  acting  as  agent  for  the  owners  of  warrants  which 
were  then  in  his  hands,  and  which  he  had  assisted  in  surveying,  purport- 
ing to  show  the  location  of  such  surveys,  is  admissible  in  evidence  on  the 
question  of  the  lx>undai'y  of  one  of  the  tracts  covered  by  such  survey. 

8.  Trial— Instructions— Comment  on  Evidence. 

Where  aU  questions  of  fact  are  submitted  by  proper  instructions  to  the 
ultimate  determination  of  the  jury,  it  is  within  the  discretion  of  the  trial 
judge,  under  the  federal  practice,  to  express  his  opinion  upon  the  facts 
in  his  charge  whenever  he  thinks  it  necessary  to  assist  the  jury  in  reach- 
ing a  just  conclusion. 

4.  Same. 

It  is  not  error  for  a  judge  in  his  charge  to  the  jury  to  state  that  the  action 
of  a  former  owner  of  land  in  pointing  out  a  line  as  its  boundary  and  in  mak- 
ing a  deed  conveying  it  by  reference  to  such  boundary  constitutes  "strong 
evidence"  of  the  true  boundary  against  a  party  who  claims  through  such 
deed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

C.  Heydrick  and  A.  O.  Furst,  for  plaintiff  in  error. 
Thos.  H.  Murray,  for  defendants  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  John  C.  Martin,  the  plaintiff  below 
and  in  error,  brought  this  action  of  ejectment  on  August  31,  1894, 
against  Charles  A.  Hughes  and  others,  to  recover  a  piece  of  land 
44  perches  in  width  and  273  perches  in  lengtli,  containing  about  75 
acres,  situate  in  the  county  of  Cambria,  and  state  of  Pennsylvania. 
The  plaintiff  claimed  under  a  warrant  of  survey  granted  on  March 
25,  1794,  to  Isaac  Brannan,  and  a  return  of  survey  thereunder  into 
the  land  office  on  November  28,  1808.  The  certificate  to  the  re- 
turned plot  of  this  survey  reads  thus: 

"Situate  on  the  headwaters  of  Little  Conemaugh,  in  the  township  and  county 

of  Cambria,  and  surveyed  the day  of  June.  1794.  by  George  Woods,  Jun., 

deputy  surveyor,  in  pursuance  of  a  warrant  dated  the  25th  day  of  March,  1794. 
Examined  the  23rd  day  of  June,  1808.  WUliam  0*Keeffe,  D.  S." 
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"The  defendants  claimed  under  a  warrant  of  survey  granted  on 
March  25, 1794,  to  James  Duncan,  and  a  survey  thereunder,  made  on 
January  4,  1853.  These  two  tracts  of  land — the  Brannan  and  the 
Duncan — ^are  contiguous,  and  this  controversy  concerns  the  boundary 
between  them.  The  case  turns  upon  the  question  of  the  location  of 
the  eastern  line  of  the  Brannan  tract.  The  Brannan  survey  calls  for 
a  "cedar"  at  its  southeast  comer,  and  the  eastern  line  of  the  sur- 
vey runs  north  from  the  cedar.  The  parties  differed  as  to  the  po- 
sition of  this  Brannan  cedar,  their  respective  locations  claimed  for 
it  being  about  44  perches  apart  in  an  east  and  west  line,  the  plain- 
tiff claiming  the  more  eastern  of  these  locations.  There  was  evi- 
dence tending  to  show  that  formerly  two  cedar  trees,  now  decayed 
stumps,  stood  in  an  east  and  west  line  about  44  perches  apart, 
each  bearing  corner  marks  of  an  unknown  age  on  its  north,  east, 
south,  and  west  sides;  that  at  a  point  1.6  rods  north  of  the  more 
western  of  these  two  cedar  stumps  there  stood  until  lately  a  beech 
tree,  marked  in  1808  as  a  north  and  south  line  tree;  and  that  at 
a  point  between  3  and  4  feet  northeast  of  the  more  eastern  of  the 
two  cedar  stumps  there  stood  until  recently  a  beech  tree  bearing 
on  its  west  side  a  mark  of  1794,  and  marks  of  1808  on  its  west, 
south,  and  east  sides,  but  bearing  no  mark  whatever  on  its  north 
side.  This  beech  tree  is  the  northwest  corner  of  a  tract  of  land 
surveyed  on  a  warrant  granted  on  December  21,  1792,  to  William 
Kmith,  D.  D.,  and  returned  into  the  land  office  on  November  28, 
1808,  the  certificate  to  the  plot  of  survey  stating: 

"And  surveyed  the day  of  June,  1704,  by  George  Woods.  Jr.,  deputy 

surveyor,  in  pursuance  of  a  warrant  dated  the  2l8t  day  of  December.  1792.     Ex- 
amined the  24th  day  of  June,  1808.  William  O'Keeffe,  D.  S> 

This  Smith  survey  calls  for  a  beech  at  its  northwest  corner. 
The  plaintiff  claimed  that  the  southeast  corner  of  the  Brannan 
and  file  northwest  corner  of  the  Smith  were  located  at  the  same 
point,  and  that  the  two  named  tracts  and  a  third  tract,  designated 
in  this  record  as  the  "John  Nicholson,"  have  a  common  corner  there. 
The  last-mentioned  tract  was  surveyed  on  a  warrant  granted  on 
December  21,  1792,  to  John  Nicholson,  and  returned  into  the  land 
office  on  June  26,  1811,  the  certificate  thereto  stating: 

"Surveyed  the day  of  June,  1794,  by  George  Woods.  Jr.,  D.  surveyor, 

in  pursuance  of  a  warrant  dated  December  21st,  1792.  and  examined  the  6th 
day  of  June,  1811,  by  William  O'Keeffe,  D.  S." 

The  Nicholson  survey  calls  for  "cedar  near  a  beech"  at  its  north- 
east corner.  The  parties  respectively  claimed  their  location  by  vir- 
tue of  actual  work  on  the  ground,  alleged  to  have  been  axithorita- 
tively  made,  for  the  purpose  of  location,  before  return  of  survey  into 
the  land  office. 

The  case,  as  presented  to  this  court  by  the  present  record,  is  ma- 
teriallv  different  from  what  it  was  when  here  upon  a  former  writ 
of  error.  Martin  v.  Hughes,  33  C.  C.  A.  198,  90  Fed.  632.  Then  there 
was  no  evidence  whatever  connecting  the  owners  of  the  warrants 
with  any  survey  or  resurvey  made  in  1808,  nor  did  it  appear  by 
whom  the  marks  of  1808  were  made,  or  for  what  purpose.  Upon 
the  retrial  of  the  case  the  defendants  offered  and  the  court  admitted 
39  C.CJL— U 
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(we  think,  rightfnllj)  documentary  evidence  tending  to  show  that  in 
1794  William  Smith,  D,  D.,  and  John  Nicholson  owned  in  partner- 
ship 49  warrants  of  survey,  including  the  Isaac  Brannan,  William 
Smith,  D.  D.,  James  Duncan,  and  John  Nicholson  warrants,  already 
mentioned,  all  of  which  49  warrants  were  put  into  the  hands  of 
George  Woods,  Jr.,  deputy  surveyor,  and  were  located  in  Cambria 
county,  on  the  headwaters  of  the  Conemaugh;  that  Thomas  Vick- 
roy,  a  surveyor,  was  an  assistant  to  Woods,  the  deputy  surveyor, 
in  1794,  and  assisted  in  the  field  work  which  was  done  in  that  year 
under  the  said  49  warrants;  that  William  O'Keeffe  was  the  suc- 
cessor to  George  Woods,  Jr.,  in  the  office  of  deputy  surveyor;  that 
on  August  10,  1800,  William  Smith,  D.  D.,  addressed  a  letter  to 
Thomas  Vickroy,  requesting  his  attendance  at  Lancaster  at  a  meet- 
ing of  the  board  of  property,  "with  the  drafts  and  field  work  of 
the  Oonemaugh  surveys,"  to  'Tiave  directions  how  the  returns  are 
to  be  made,"  and  whether  by  George  Woods,  the  letter  stating,  *1 
desire  that  you  will  keep  all  the  papers  of  your  work  in  your  own 
hands  till  I  assist  you  in  applying  the  warrants;"  that  thenceforth 
and  until  after  the  return  of  surveys  in  November,  1808,  Thomas 
Vickroy,  in  respect  to  these  Conemaugh  warrants,  surveys,  and 
lands,  was  the  agent,  first,  of  Dr.  William  Smith,  and  then,  upon  his 
death,  the  agent  of  Charles  Smith,  executor  of  Dr.  William  Smith; 
that  on  January  18,  1808,  Charles  Smith  addressed  a  letter  to 
Thomas  Vickroy,  containing  this  instruction:  "The  surveys  in 
Nicholson  partnership  ought  to  be  completed  and  returned.  This 
must  be  done  by  O'Keeffe,  who  will,  under  your  direction,  apply 
them  properly  to  the  warrants;"  and  this  letter,  in  speaking  of  a 
propo^  division  of  the  partnership  lands,  named,  among  others, 
the  aforementioned  Brannan,  Smith,  Duncan,  and  Nicholson  tracts; 
that  on  April  6,  1808,  Charles  Smith  addressed  a  letter  to  Thomas 
Vickroy,  informing  him  that  a  division  of  the  partnership  lands  had 
been  made,  and  stating,  *1  have  been  entirely  guided  by  your  opinion 
and  advice  in  the  division  of  the  lands  as  marked  in  the  red  dotted 
lines  in  your  draft,"  and  further  stating,  "Below  I  shall  give  you  a 
complete  list  of  all  the  partnership  warrants,  and  the  division  of 
them,  and  shall  most  earnestly  request  a  speedy  survey  and  return 
of  them," — the  subjoiQed  list  of  "partnership  warrants"  including 
the  Smith  and  Nicholson  of  December  21,  1792,  and  the  Brannan 
and  Duncan  of  March  25,  1794;  that  the  said  Brannan  and  Smith 
warrants  fell  to  the  legal  representatives  of  William  Smith,  D.  D., 
and  the  said  Nicholson  and  Duncan  warrants  to  the  estate  of  John 
Nicholson;  that  in  a  paper  in  the  handwriting  of  Thomas  Vickroy, 
obtained  from  the  wife  of  a  great-grandson  of  Dr.  William  Smith, 
and  having  this  heading,  "Memorandum  of  expenses  and  costs  and 
taxes  paid  on  partnership  land  of  William  Smith,  D.  D.,  and  John 
Nicholson,  Esq.,  on  Conemaugh,  in  Cambria  county,  by  Hiomas 
Vickroy,"  there  is  the  following  item:  "1808,  June  and  July.  To 
surveying  and  finding  hands  and  provisions,  £35.  G.  0.";  and  that 
the  returns  of  30  surveys  purporting  to  have  been  made  by  George 
Woods,  Jr.,  deputy  surveyor,  in  1794,  and  examined  by  William 
O'Keeffe  on  certain  days  in  June  and  July,  1808,  and  which,  in  the 
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division  of  the  said  partnership  lands,  went  to  the  legal  representa- 
tives of  Dr.  William  Smith  (including  the  Isaac  Brannan),  are  in  the 
handwriting  of  Thomas  Vickroy,  except  the  signature  William 
O'Keeffe.  In  connection  with  the  documentary  proofs,  there  was 
the  evidence  of  lines  actually  run  and  marked  upon  the  ground  in 
the  year  1808.  Evidence  was  produced  of  marks  of  1808  on  the  line 
running  north  from  the  more  western  of  the  two  cedar  stumps,  the 
one  claimed  by  the  defendants  as  the  remains  of  the  Brannan  cedar. 

There  was,  we  think,  ample  evidence  in  the  case  to  justify  the  find- 
ing that  the  work  of  1808  upon  the  ground  was  done  before  the  re- 
turn of  the  surveys,  by  the  authority  of  the  owners  of  the  warrants, 
for  the  purpose  of  completing  and  definitely  fixing  the  location 
thereof.  As  we  have  seen,  Charles  Smith,  in  his  letter  of  January 
18,  1808,  to  Thomas  Vickroy,  significantly  said,  "The  surveys  in 
Nicholson  partnership  ought  to  be  completed  and  returned."  And 
in  his  letter  to  Vickroy  of  April  6, 1808,  speaking  of  the  ^^partnership 
warrants"  and  the  division  of  them,  he  urged  "a  speedy  survey  and 
return  of  them." 

The  plaintiff  in  error,  we  think,  has  no  good  reason  to  complain 
of  the  instructions  of  the  trial  judge  in  respect  to  the  effect  which 
the  jury  might  give  to  the  marks  of  1808.  The  jury  were  instructed 
that  the  survey  of  the  Brannan  tract  in  1794  by  George  Woods, 
Jr.,  was  conclusively  evidenced  by  the  return,  and  could  not  be 
l^insaid,  and  that  the  marks  of  1794,  if  found,  were  controlling. 
Among  other  like  instructions  in  the  charge,  the  judge  said: 

"Such  survey  of  1808.  \t  you  find  it,  would  not  control  or  cbange  any  such 
Une  of  1704  if  the  line  is  found." 

The  court  unqualifiedly  affirmed  the  plaintiff's  fifth  point,  which 
reads: 

**(5)  The  position  of  the  eastern  line  of  the  Isaac  Brannan  tract  is  the  matter 
in  dispute.  If  the  preponderance  of  the  evidence  which  the  Jury  deem  credible 
satisfies  them  that  the  line  was  run  in  June,  1794,  by  George  Woods,  Jr.,  dep- 
uty surveyor,  north  from  the  cedar  near  the  beech  comer  of  the  William  Smith, 
D.  D.,  their  verdict  should  be  for  the  plaintiff  without  further  inquiry  upon  the 
question  of  boundary." 

And  in  the  general  charge  the  jury  were  distinctly  told  that  the 
marks  of  1808  were  not  to  prevail  as  against  those  of  1794,  if  the 
latter  were  found,  but  that,  in  the  absence  of  marks  of  1794,  the 
marks  of  1808,  if  made  before  the  return  of  survey,  and  by  the  au- 
thority of  the  legal  representative  of  Dr.  William  Smith,  deceased, 
might  be  considered  by  the  jury  in  determining  the  true  location. 
Certainly,  in  these  instructions,  the  court  kept  well  within  the  es- 
tablished rule  in  Pennsylvania  governing  the  location  of  surveys. 
It  is  the  settled  law  of  the  state  that,  altiiough  a  warrant  has  been 
surveyed,  yet  the  deputy  surveyor,  if  the  warrant  is  unreturned,  and 
still  in  his  hands,  may  change  the  4ines  of  the  survey  with  the 
consent  of  the  warrantee,  if  such  alteration  does  not  interfere  with 
mesne  rights.    Mining  Co.  v.  Auten,  188  Pa.  St.  568,  582,  41  Atl.  327. 

In  view  of  Thomas  Vickroy's  relation  as  an  assistant  to  George 
Woods,  Jr.,  the  deputy  surveyor,  his  connection  with  the  field  work 
done  in  the  year  1794  under  the  Smith-Nicholson  warrants,  his  re- 
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lations  to  Dr.  William  Smith  and  the  latter's  executor,  Charles 
Smith,  and  the  reference  in  Charles  Smith's  letter  of  April  6,  1808, 
to  Vickroj's  draft,  we  think  that  the  old  draft  (with  the  red  dotted 
lines  upon  it),  in  the  handwriting  of  Thomas  Vickroy,  was  clearly 
admissible  in  evidence  upon  the  question  of  the  location  of  the  east- 
ern line  of  the  Brannan  tract.  Sweigart  v.  Richards,  8  Pa.  St.  436; 
McCausland  v.  Fleming,  08  Pa.  St.  36,  38.  Now,  this  old  Vickroy 
draft  shows  the  cedar  corner  of  the  Isaac  Brannan  tract  to  be  44 
perches  west  of  the  beech  corner  of  the  William  Smith,  D.  D.,  tract. 
In  answer  to  the  plaintifiTs  first  and  second  points,  and  also  in  its 
general  charge,  the  court  gave  proper  instructions  to  the  jury  upon 
the  subject  of  original  marks  and  existing  monuments,  and  calls  for 
adjoining  surveys,  as  fixing  the  location  of  a  survey.  Complaint, 
however,  is  made  to  the  refusal  of  the  court  to  affirm  the  plaintiff's 
sixth,  sixteenth,  and  seventeenth  points,  which  related  to  the  calls 
for  adjoiners  by  the  Isaac  Brannan,  William  Smith,  D.  D.,  and  John 
Nicholson  surveys,  respectively.  As  we  have  seen,  the  two  former 
surveys  were  returned  into  the  land  office  on  November  28,  1808, 
and  the  latter  survey  on  June  26,  1811.  The  three  points  just  men- 
tioned ignored  altogether  the  marks  of  1808  and  tiie  evidence  re- 
lating thereto.  They  also  ignored  marks  of  1811,  found  on  the  John 
Nicholson,  the  location  of  which  tract,  the  defendants  claimed,  was 
not  completed  until  the  latter  year.  The  sixth  point,  after  reciting 
the  calls  of  the  Brannan  and  Nicholson  surveys,  concluded  in  these 
words: 

"In  the  absence  of  marks  of  1794  elsewhere,  fairly  corresponding  with  the 
returns,  these  several  calls  necessarily  tie  the  Nicholson  and  the  Smith  together, 
and  determine  that  the  cedar  of  the  Brannan  is  the  cedar  of  the  Nicholson  near 
the  beech  comer  of  the  Smith,  the  position  of  which  is  undisputed,  and,  conse- 
quently, that  the  eastern  line  of  the  Brannan  is  a  line  running  north  from  the 
cedar  near  the  beech."  ^ 

The  sixteenth  and  seventeenth  points  were  to  the  like  effect.  We 
are  of  opinion  that  the  plaintiff  was  not  entitled  to  the  affirmance 
of  these  points,  or  any  of  them.  They  asked  for  practically  binding 
instructions  upon  the  disputed  question  of  location.  That  question, 
however,  under  the  evidence  here,  was  not  one  of  law,  but  one  of 
fact.  Undoubtedly,  the  calls  for  adjoiners  were  to  be  taken  inta 
consideration  by  the  jury,  but  in  connection  with  the  other  pertinent 
evidence  bearing  on  the  question  of  location.  These  points  wholly 
excluded  from  consideration  the  other  evidence,  and,  in  effect,  asked 
the  court  to  declare  as  matter  of  law  that  the  calls  were  conclusive. 
Moreover,  it  is  to  be  observed  that  the  Brannan  does  not  call  for 
the  Smith,  neither  does  the  Smith  call  for  the  Brannan.  Apparently, 
they  are  two  wholly  disconnected  surveys.  Then  again,  the  Bran- 
nan calls  for  a  cedar,  while  the  Smith  calls  for  a  beech,  at  the  alleged 
point  of  meeting.  These  calls  were  for  living  corners  in  surveys, 
made  about  the  same  time,  and  by  the  same  surveyor.  Vickroy's 
old  draft,  which  was  here  pertinent  evidence,  puts  these  two  corners 
44  perches  apart.  Still  further,  the  Nicholson  survey  does  not  call 
for  a  beech,  which  was  the  only  living  corner  of  the  Smith  survey, 
but  for  a  cedar  near  a  beech.    In  view  of  these  differing  calls,  how 
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could  the  court  declare  as  matter  of  law  that  these  three  surveys 
have  a  common  corner  at  or  near*  the  Smith  beech?  Clearly,  the 
question  of  the  location  of  the  eastern  line  of  the  Isaac  Brannan 
tract  was  to  be  determined  by  the  jury,  and  with  reference  to  all 
the  evidence  on  the  subject.  The  court  therefore  rightly  refused  to 
affirm  the  plaintiff's  sixth,  sixteenth,  and  seventeenth  points.  The 
facts  upon  which  these  points  were  based  the  court  referred  to  the 
jury.  No  question  of  fact  was  withdrawn  from  them.  In  so  far 
as  the  judge  intimated  or  expressed  any  opinion  upon  matters  of 
fact,  he  kept  strictly  within  the  approved  practice  which  permits 
the  trial  judge,  at  his  discretion,  whenever  he  thinks  it  necessary 
to  assist  the  jury  in  reaching  a  just  conclusion,  to  express  his  opin- 
ion upon  the  facts,  when  no  rule  of  law  is  incorrectly  stated,  and  all 
matters  of  fact  are  ultimately  submitted  to  the  determination  of  the 
jurv.  Railroad  Co.  v.  Putnam,  118  U.  S.  545,  553,  7  Sup.  Ct.  1,  30  L. 
Ed!  257. 

The  eleventh,  sixteenth,  and  twenty-third  assignments  of  error 
relate  to  portions  of  the  charge  touching  the  acts  and  declarations 
of  Dr.  David  T.  Storm,  who,  with  George  S.  King,  purchased  the 
Brannan  tract  from  Dr.  Smith's  estate  in  1843,  and  owned  it  for 
many  years.  There  was  evidence  to  show  that  in  1859,  during  his 
ownership,  Dr.  Storm  went  along  the  line  running  north  from  the 
more  western  cedar — the  boundary  line  claimed  by  the  defendants — 
for  the  purpose  of  seeing  whether  any  timber  had  been  cut  on  his 
land,  and  directed  the  person  who  accompanied  him  to  keep  people 
from  cutting  the  timber  on  his  land ;  that  he  went  on  the  land  with 
a  surveyor,  Thomas  McConnell,  and  ran  off  a  piece  containing  53 
acres  by  the  line  claimed  by  the  defendants,  and  that  on  July  9, 
1860,  he  and  King  conveyed  to  Frank  Grimes  this  52-acre  piece  by 
a  deed  which  bounded  it  by  that  line,  and  that  in  1862  or  1863  he 
stated  that  "the  cedar  was  the  corner  of  his  tract, — the  cedar  where 
McConnell  ran  the  line.*'  It  was  with  reference  to  this  evidence — 
not  simply  the  oral  declarations  of  Dr.  Storm,  but  his  acts,  and  the 
calls  contained  in  his  deed  to  Grimes — that  the  judge  spoke  in  the 
portions  of  his  charge  complained  of.  We  do  not  think  that  he 
went  too  far  when  he  said  that  they  were  "weighty  matters  of  evi- 
dence," to  be  considered  by  the  jury  in  determining  the  true  boundary 
line,  if  it  could  not  be  fixed  by  marks  of  1794,  and  that  they  were 
**8trong  evidence"  of  where  the  then  owners  of  the  property  regarded 
their  line  to  be.  Not  only  was  Dr.  Storm  the  plaintiff's  predecessor 
in  the  title,  but  the  plaintiff  took  title  also  from  Frank  Grimes'  ven- 
dee. In  Kennedy  v.  Lubold,  88  Pa.  St.  246,  257,  a  recognition  of 
boundary  in  proceedings  in  partition  and  in  deeds  under  which  a 
party  held  title  was  declared  by  Chief  Justice  Agnew  to  be  "strong 
evidence"  against  him.  Upon  a  careful  examination  of  this  entire 
record,  we  have  reached  the  conclusion  that  none  of  the  assignments 
of  error  should  be  sustained.  The  judgment  of  the  circuit  court  is 
affirmed* 
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m  ted,  596.) 

KOSCHERAK  et  al.  v.  UNITED  STATES. 

(Circuit  Coort  of  Appeals,  Second  Circuit    December  7,  1899.) 

No.  42. 

1.  Customs  Ddtibs— Cl  ami  pic  ation— Decorated  Glass  Bottles. 

To  bring  glass  bottles  within  paragraph  90  of  the  tariff  act  of  1894  which 
provides  for  such  bottles  **when  cut,  engraved,  painted,  colored,  printed, 
stained,  etched  or  otherwise  ornamented  or  decorated,"  the  cutting,  engrav- 
ing, etching,  etc.,  thereon  must  be  substantial  and  sufficient  to  amount  to 
an  ornament  or  decoration;  otherwise,  they  are  dutiable  as  plain  glass 
bottles  under  paragraph  88. 

8.  Same. 

Glass  siphon  bottles,  intended  for  holding  gas-charged  waters,  having 
etched  thereon  merely  a  name  and  address,  with  the  words,  '*This  siphon 
not  to  be  sold,"  all  inclosed  in  rectangular  lines,  are  not  dutiable  under 
paragraph  90  of  the  tariff  act  of  1894,  as  ornamented  or  decorated  bottles, 
but  as  plain  glass  bottles,  under  paragraph  88;  but  similar  bottles  having 
etched  thereon  a  trade-mark  design  composed  of  the  outlines  of  the  figure 
of  a  woman,  inclosed  in  an  oval  panel  resting  upon  a  scrolled  base,  are  orna- 
mented or  decorated,  and  dutiable  under  paragraph  90. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  circuit  court,  Southern  dis- 
trict of  New  York,  affirming  a  decision  of  the  board  of  general  ap- 
praisers which  affirmed  a  decision  of  the  collector  of  the  port  of  New 
York  touching  the  classification  of  certain  empty  glass  bottles. 

Albert  Comstock,  for  appellants. 
Henry  C.  Piatt,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  merchandise  was  imported  under 
the  tariff  act  of  August  27, 1894.  The  relevant  paragraphs  of  the  act 
are: 

*Tar.  88.  Flint  and  lime  glass  bottles  holding  more  than  one  pint  •  ^  • 
whether  filled  or  unfilled  and  whether  their  contents  be  dutiable  or  free,  and 
other  molded  or  pressed  green  and  colored  aud  flint  or  lime  bottle  glassware, 
not  specially  provided  for,"  etc.  **Par.  90.  All  glass  bottles,  decanters,  or  other 
vessels,  or  articles  of  glass  when  cut,  engraved,  painted,  colored,  printed, 
stained,  etched,  or  otherwise  ornamented  or  decorated  except  such  as  have 
ground  necks  and  stoppers  only,  not  specially  provided  for  in  this  act,  Includ- 
ing porcelain  or  opal  glassware,  forty  per  centum  ad  valorem;  provided  that 
if  such  articles  shall  be  imported  filled  the  same  shall  pay  duty  in  addition  to 
any  duty  chargeable  upon  the  contents  as  if  not  filled,  unless  otherwise  specially 
provided  for  in  this  act." 

The  collector  assessed  the  articles  for  duty  under  paragraph  90. 
The  importers  contend  that  they  are  dutiable  under  paragraph  88. 
They  are  siphon  bottles  intended  for  holding  gas-charged  waters. 
The  frank  concession  of  appellants'  counsel  leaves  but  a  single  ques- 
tion for  discussion.    His  brief  contains  this  statement: 

**lt  the  siphon  bottles  in  suit  are  ornamented  or  decorated,  in  the  sense  in 
which  those  words  are  used  in  paragraph  90,  then  the  decisions  below  were 
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correct,  and  should  be  affirmed.  If  paragraph  90  provides  for  all  bottles  which 
are  etched,  whether  so  decorated  or  ornamented  or  not,  then,  also,  the  decisions 
below  must  be  affirmed/' 

The  samples  are  before  us,  and  the  following  excerpt  from  the  find- 
ings of  the  board  most  fully  and  accurately  describes  them: 

"Upon  some  of  these  bottles,  occupying  a  .space  of  3  by  2  inches,  inclosed 
within  rectangular  iioes.  are  the  words:  'Otto  Brandt,  Newark,  N.  J.  This 
siphon  not  to  be  sold.'  The  lines  and  words  are  etched  upon  the  dear  glass. 
Upon  the  other  bottles  the  lines  of  the  figure  of  a  woman,  and  the  general  out- 
line of  the  design,  as  well  as  the  inscription,  appear  in  the  clear  glass  upon  an 
etched  background,  occupying  a  space  of  about  3  by  5  inches.  Within  an  oval 
panel  containing  the  figure  are  the  words,  'Hygeia,'  on  one  side,  and  *Trade- 
Mark,'  on  the  other.  This  panel  rests  upon  a  scrolled  base  containing  the 
words,  'Hygela  Sparkling  Distilled  Water  Company,  351  and  353  West  12th 
Street,  New  York,  Copyrighted  by  F.  T.  King,  1883/ — the  whole  design  being 
artistic  and  decorative  in  its  effect." 

TOie  board  reached  the  conclusion  that,  because  congress  expressly 
excepted  from  the  enumeration  of  paragraph  90  such  bottles  as  have 
ground  necks  or  stoppers  only, — a  measure  of  grinding  which  would 
not  amount  to  an  ornament  or  decoration, — it  must  be  understood 
to  have  intended  that  any  bottles  which  were  cut,  engraved,  etched, 
etc.,  to  however  limited  an  extent,  were  to  be  included  in  the  enumera- 
tion. To  give  such  a  construction  to  the  paragraph,  it  is,  of  course, 
necessary  to  dispose  in  some  way  of  the  pregnant  word  "otherwise'*; 
and  accordingly  we  find  in  the  opinion  of  the  board  the  statement 
that  the  exception  of  the  bottles  having  ground  necks  and  stoppers 
only  "implies  that  the  words  ^otherwise  ornamented  or  decorated'  do 
not  qualify  the  character  of  the  cutting,  engraving,  or  etching  before 
provided  for,  but  that  the  scope  of  the  paragraph  is  enlarged  to  in- 
clude any  ornamentation  or  decoration  appli^  to  the  glass  article  by 
other  means  than  those  recited.  If  this  was  not  the  intention  of 
congress,  why  this  exception?"  There  is  force  to  this  argument,  but 
its  acceptance  would  necessitate  a  most  strained  construction  of  the 
language  used  in  the  enumeration.  It  would  lead  to  results  which 
we  can  hardly  believe  congress  intended,  in  view  of  the  long-contin- 
ued distinction  between  plain  and  decorated  glassware, — such,  for 
instance,  as  classifying  an  ordinary  beer  bottle  having  the  brewer's 
name  printed  on  it  in  the  same  category  with  a  cut-glass  decanter. 
Congress  reconstructed  this  particular  paragraph  from  provisions  of 
the  prior  act,  possibly  to  eliminate  any  question  of  commercial  desig- 
nation by  making  the  language  more  distinctly  descriptive,  and  cer- 
tainly with  the  effect  of  making  it  read  more  smoothly,  and  at  the 
same  time  including  in  the  enumeration  a  reference  to  additional 
processes  for  ornamenting  and  decorating  not  specified  in  earlier  acts. 
A  reference  to  these  earlier  acts  will  be  found  helpful: 

Tariff  of  1883:  "Par.  135.  Articles  of  glass,  cut,  engraved,  painted,  colored, 
printed,  stained,  silvered  or  gilded,  not  including  plate  glass  silvered,  or  looking 
glass  plates,  forty-flve  per  centum  ad  valoreuL  Par.  136.  All  glass  bottles 
and  decanters,  and  other  like  vessels  of  glass,  shall,  if  filled,  pay  the  same  rates 
of  duty,  in  addition  to  any  duty  chargeable  on  the  contents,  as  if  not  filled,  ex- 
cept as  in  this  act  otherwise  specially  provided  for." 

Tariff  of  1890:  "Par.  106.  All  articles  of  glass  cut,  engraved,  painted,  colored, 
printed,  stained,  decorated,  silvered,  or  gilded,  not  including  plate  glass  silvered, 
or  kK>king-gla88  plates,  sixty  per  centum  ad  valoreuL"    •Tar.  111.  AU  cut,  en* 
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graved,  printed  or  otherwise  ornamented  or  decorated  glass  bottles,  decanters 
or  other  vessels  of  glass  shall,  If  filled,  pay  dnty  in  addition  to  any  duty  charge- 
able on  the  contents,  as  if  not  tilled,  unless  otherwise  specially  provided  for  in 
this  act." 

Under  these  acts  it  was  uniformly  held  that,  to  make  an  article 
liable  to  the  higher  rate  of.  duty,  the  process  enumerated,  whether 
cutting,  painting,  or  what  not,  must  be  suflBciently  substantial  to 
remove  the  article  from  the  group  of  plain  to  the  group  of  decorated 
and  ornamented  glassware.  The  use  in  the  new  section  of  the  phrase 
"or  otherwise  ornamented  or  decorated,"  after  an  enumeration  of 
several  processes  by  which  an  article  may  be  ornamented  or  deco- 
rated, not  only  implies,  but  indicates,  an  understanding  that  this 
result  of  the  enumerated  processes  is  to  be  an  ornament  or  decoration, 
in  order  to  bring  the  article  within  the  terms  of  the  paragraph.  Un- 
der any  other  construction  it  must  be  held  that  congress,  while  using 
a  form  of  words  well  recognized  as  conveying  one  meaning,  intended 
that  they  should  be  given  a  different  meaning,  and  should  thus  be 
destructive  of  a  distinction  between  plain  and  decorated  glassware 
which  had  been  recognized  for  many  years.  There  appears  to  have 
been  some  dispute  from  time  to  time  as  to  the  meaning  of  the  words 
"cut''  and  "ground"  glass.  Question  was  also  raised  under  the  act 
of  1890  as  to  whether  glass  vials,  not  otherwise  cut  than  with  ground 
necks  and  stoppers,  were  dutiable  as  cut  glass  or  as  plain  glass;  and 
the  board  of  general  appraisers  held  that  they  were  dutiable  as  plain. 
S.  14,931,  G.  A.  2560.  From  abundant  caution,  congress  has  ex- 
pressly declared  in  the  body  of  this  paragraph  that  such  bottles  are 
not  dutiable  at  the  higher  rate,  but  we  are  not  prepared  to  assent 
to  the  proposition  that  thereby  they  intended  to  declare  that  the 
main  sentence  in  the  paragraph  should  be  given  any  other  than  its 
ordinary  well-settled  and  natural  meaning.  True,  the  provision  as 
to  the  ground  necks  and  stoppers  was  wholly  unnecessary.  Bottles 
cut  only  to  this  extent  were  not  within  the  purview  of  the  paragraph. 
But  there  is  nothing  surprising  in  the  fact  that  congress  has  injected 
superfluous  words,  accomplishing  no  result,  into  a  tariff  act.  Ex- 
amples of  overcarefulness  producing  carelessness  in  the  use  of  words 
are  abundant  in  every  such  statute.  Indeed,  we  need  not  go  beyond 
this  very  paragraph  90  for  an  illustration.  It  provides  that  all 
articles  of  glass,  when  cut,  engraved,  painted,  colored,  printed,  and 
stained,  not  specially  provided  for,  shall  pay  a  duty  of  40  per  cent,  ad 
valorem, — words  wholly  superfluous,  for  the  next  preceding  para- 
graph (89)  had  already  provided  that  all  articles  of  glass,  cut,  en- 
graved, painted,  colored,  printed,  and  stained,  should  pay  40  per  cent, 
ad  valorem.  We  are  therefore  of  the  opinion  that  the  cutting,  en- 
graving, etching,  etc.,  which  will  bring  a  glass  bottle  within  the  terms 
of  this  paragraph,  must  be  substantial,  and  sufficient  to  amount  to  an 
ornament  or  decoration.  . 

The  question  remains  whether  the  etching  in  this  case  has  pro- 
gressed to  such  extent;  in  other  words,  whether  the  articles  may  be 
fairly  said  to  be  ornamented  or  decorated.  The  testimony  as  to  the 
understanding  of  the  trade  is  not  helpful.  Indeed,  it  is  extremely 
doubtful  whether  trade  usage,  if  well  settled^  would  control  in  a  case 
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where  congress  has  used  language  so  distinctively  descriptive.  We 
have  here  not  the  phrase  "cut  bottles,  engraved  bottles,  etched  bot- 
tles ♦  ♦  ♦  ornamented  or  decorated  bottles,'*  but  "all  glass  bot- 
tles, when  cut,  engraved,''  etc.  What  is  to  be  determined  is  whether, 
in  the  ordinary  acceptation  of  the  term,  the  bottle  is  in  fact  orna- 
mented or  decorated.  With  what  intent  the  maker  etched  it  would 
seem  to  be  immaterial.  Each  case  must  be  tested  by  the  result  ac- 
complished. As  to  the  first  bottle,  where  there  is  nothing  etched  ex- 
cept the  name  and  address  of  the  owner,  with  the  words,  "This  siphon 
not  to  be  sold,"  inclosed  within  rectangular  lines,  we  are  clearly  of 
the  opinion  that  the  bottle  is  not  decorated  or  ornamented.  On  the 
other  bottle,  however,  where  the  figure  of  the  woman,  combined  with 
scrollwork  and  background,  at  once  challenges  attention,  there  is  un- 
doubtedly an  ornamental  design,  correctly  described  by  the  board  as 
"artistic  and  decorative  in  its  effect'';  and  it  is  none  the  less  an  orna- 
mental design  because  it  happens  to  be  used  as  a  trade-mark.  The 
decision  of  the  circuit  court  is  affirmed  as  to  the  "Hygeia"  bottle,  and 
reversed  as  to  the  **Brandt"  bottle. 


(98  Fed.  600.) 

UNITED  STATES  v.  ESCHWEGE  et  aL 

ESCHWEGE  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  7,  1809.) 

'  Nos.  39,  40. 

1.  Customs  Duties— Construction  op  Tariff  Acts— Classification. 

In  construing  tariff  acts  based  on  the  fundamental  idea  of  protection  to 
domestic  manufacturers,  and  in  which  the  duties  are  uniformly  increased 
to  correspond  with  the  advanced  state  of  manufacture  of  the  article,  where 
a  material  used  in  making  manufactured  articles  has  been  subjected  to 
further  treatment  than  that  of  a  class  specifically  enumerated,  it  should 
be  classified  with  a  higher,  rather  than  a  lower,  class. 

2l  Samr— Classification- Celluloid  in  Polished  Sheets. 

Sheets  of  celluloid,  polished  on  both  sides,  are  dutiable  under  the  third 
clause  of  paragraph  17  of  the  tariff  act  of  1897,  as  "finished  or  partly 
finished  articles."  and  not  under  the  second  clause,  which  covers  celluloid 
**rol1ed  or  in  sheets,  unpolished." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

J.  E.  Hindoo  Hyde,  for  the  United  States. 
Edward  Hartley,  for  ai^llees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

•  WALLACE,  Circuit  Judge.  The  question  in  this  case  is  as  to  the 
classification,  under  the  tariff  act  of  1897,  of  sheets  of  celluloid 
polished  on  both  sides.  Cdluloid  i«  one  of  the  compounds  of  pyroxy- 
line,  and  in  the  processes  of  manufacture  is  advanced  from  the  crude 
article  into  progressive  forms:  (1)  Into  rolled  slabs,  the  material 
being  in  a  rough  and  porous  condition;  (2)  into  unpolished  sheets, 
by  planing  the  rough  slabs;  (3)  into  polished  sheets,  by  subjecting 
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the  anpolished  sheets  to  hydraulic  pressure  between  polishing  sur- 
faces; and  (4)  into  finished  and  partly  finished  articles  by  cutting 
up  the  polished  or  unpolished  sheets,  and  further  manipulation.  Both. 
the  unpolished  and  polished  sheets  are  an  article  of  commerce,  are 
imported  in  sheets  of  different  thicknesses,  and  are  sold  to  be  cut  up, 
and  the  pieces  made  into  numberless  small  articles.  The  rolled  slabs 
are  not  imported  or  dealt  in  commercially,  but  rolled  celluloid  in 
the  form  of  rods  is. 

Paragraph  17  of  the  tariff  act  of  1897,  subjecting  celluloid  to  duty, 
is  as  follows: 

**(17)  CoUodlon  and  M  compounds  of  pyroxyllne  whether  known  as  celluloid 
or  by  any  other  name,  fifty  cents  per  poand;  rolled  or  in  sheets,  unpolished,  and 
not  made  up  into  articles,  sixty  cents  per  pound;  if  in  finished  or  partly  finished 
articles,  and  ai'ticles  of  which  collodion  or  any  compound  of  pyroxyllne  is  the 
component  material  of  chief  value,  sixty-five  cents  per  pound,  and  twenty-five 
per  cent  ad  valorem." 

It  was  insisted  by  the  importers  that  the  sheets  in  controversy 
should  hare  been  classified  for  duty  as  a  compound  of  pyroxyllne,  and 
were  dutiable,  under  the  first  clause  of  the  paragraph,  at  50  cents 
per  pound;  or  (2)  as  a  compound  of  pyroxyllne  "rolled  or  in  sheets,  un- 
polished, and  not  made  up  into  articles,"  under  the  second  clause  of 
the  paragraph,  and  dutiable  at  60  cents  per  pound;  or  (3)  as  a  non- 
enumerated  manufactured  article,  under  section  6  of  the  tariff  act, 
and  subject  to  duty  at  20  per  cent,  ad  valorem. 

The  board  of  general  appraisers  were  of  the  opinion  that  the  proper 
classification  of  the  importations  was  upder  the  third  clause  of  para- 
graph 17,  and  that  they  were  "finished  or  partly  finished  articles," 
and  dutiable  at  65  cents  per  pound  and  25  per  cent,  ad  valorem.  The 
circuit  court,  upon  the  appeal  from  the  decision  of  the  board,  was  of 
the  opinion  that  the  proper  classification  of  the  importations  was 
under  the  second  clause  of  paragraph  17.  and  for  tiiat  reason  re- 
versed the  decision  of  the  board. 

The  phraseology  of  paragraph  17  is  not  happily  chosen,  but,  read- 
ing it  by  the  aid  of  pre-existing  legislation  upon  the  same  subject, 
and  applying  settled  rules  of  interpretation,  we  think  the  meaning 
of  congress  to  be  reasonably  plain.  The  tariff  acts  of  1883, 1890,  and 
1894,  in  imposing  duty  upon  compounds  of  pyroxyllne,  are  identical 
in  terms  of  enumeration,  and  differ  only  in  rates  of  duty. 

Paragraph  15  of  the  act  of  1894  reads  as  follows: 

*'(15)  Collodion  and  all  compounds  of  pyroxyllne,  by  whatever  name  known, 
forty  cents  per  pound;  rolled  or  in  sheets,  but  not  made  up  into  articles,  fifty 
cents  per  pound;  if  in  finished  or  partly  finished  articles,  forty-five  per  cent, 
ad  valorem." 

These  acts,  as  well  as  the  present  act,  evince  a  consistent  purpose 
by  congress  to  classify  celluloid  for  duty  with  reference  to  the  several 
stages  of  advancement  which  the  material  undergoes  in  the  process 
of  manufacture,  subjecting  the  crude  article  to  the  lower  rate,  and 
progressively  increasing  the  rate  as  the  material  is  advanced  by  addi- 
tional labor.  It  will  be  observed  that  the  second  clause  of  the  para- 
graph in  these  acts  does  not,  apparently,  embrace  in  its  enumeration 
all  kinds  of  celluloid  ^'rolled  or  in  sheets,''  but  only  those  ''not  made 
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up  into  articles."  The  exception  was  unnecessary,  because  of  the 
language  of  the  third  clause,  unless  congress  regarded  some  kinds  of 
sheet  and  rolled  celluloid  as  made  up  into  articles.  Whether,  under 
the  earlier  acts,  importations  like  the  present  would  have  been  dutia- 
ble under  the  second  clause  of  the  paragraph,  we  need  not  consider. 
Polished  and  unpolished  sheets  were  dutiable  at  the  same  rate  as 
rolled  (or  rod)  celluloid,  unless  the  polished  sheets,  being  an  article 
further  advanced,  were  excluded  from  that  clause,  and  relegated  to 
the  third  clause.  However  this  may  be,  and  .whether  congress  in- 
tended to  discriminate  between  the  different  kinds  of  celluloid  in 
sheet  or  not,  some  effect  must  be  given  to  the  change  in  the  paragraph 
introduced  by  the  act  of  1897.  That  change  demonstrates  beyond 
controversy  the  intention  of  congress  to  discriminate  between  pol- 
ished and«unpolished  sheets,  and,  while  imposing  the  same  duty  upon 
unpolished  sheets  as  upon  rolled  celluloid,  to  exclude  polished  from 
the  same  dutiable  category. 

Did  congress  intend  to  prescribe  a  lower  rate  of  duty  on  polished 
sheets  than  on  rolled  celluloid  and  unpolished  sheets  of  celluloid? 
If  it  did  not,  is  the  language  of  the  succeeding  clause  of  the  paragrai^ 
apt,  and  sufficient  to  describe  the  polished  sheets? 

As  was  said  in  Arnold  v.  U.  S.,  147  U.  S.  497,  13  Sup.  Ct.  408,  37 
L.  Ed.  253,  of  the  tariff  act  of  1890,  the  idea  which  runs  through  this 
tariff  act  "is  well  known  to  be  that  of  protection  to  our  manufac- 
tures." Such  protection  is  not  usually  given  in  tariff  acts  by  sub- 
jecting to  the  higher  duty  those  articles  of  a  given  class  of  products 
or  manufactures  which  represent  the  least  outlay  of  skill  and  labor, 
or  to  the  lower  duty  those  which  represent  the  greater.  The  present 
act  throughout,  as  well  as  in  paragraph  17,  endeavors  to  give  it  by 
laying  a  higher  duty  on  the  more  advanced  articles  of  the  general 
class.  It  does  not  necessarily  follow  that  congress  did  not  intend  to 
make  an  exception  in  the  case  of  celluloid  sheets,  but  such  an  intention 
ought  not  to  be  inferred  in  the  absence  of  language  signifying  it. 
There  is  no  such  language  in  the  celluloid  paragrai^,  and  that  para- 
graph was  obviously  framed  to  cover  every  product,  crude  and  manu- 
factured, of  which  any  compound  of  pyroxyline  is  the  component  ma- 
terial of  chief  value. 

Celluloid  sheets  are  an  "article."  Junge  v.  Hedden,  146  TJ.  S.  233, 
13  Sup.  Ct.  88,  36  L.  Ed.  953.  If  they  are  such  within  the  meaning 
of  paragraph  17,  they  are  included  in  the  enumeration  of  the  last 
clause.  The  term  of  that  clause,  "finished  or  partly  finished  articles," 
18  a  comprehensive  term,  and  was  doubtless  employed  to  embrace  a 
large  class  of  articles,  many  of  which  are  further  advanced  than  the 
polished  sheets  of  celluloid;  but  it  is  also  appropriate  to  describe  the 
polished  sheets,  and  to  embrace  all  the  members  of  the  general  class. 
The  clause  does  not  enumerate  any  specific  articles,  and  the  general 
term  is  not,  therefore,  to  be  narrowed  to  embrace  only  those  ejusdem 
generis.  The  polished  sheets  must  find  a  place  somewhere  in  the 
enumeration  of  that  paragraph,  and  that  clause,  it  seems  to  us,  sup- 
pUes  the  only  place  where  they  can  be  properly  located  for  duty  pur- 
poses. 

The  decision  of  the  circuit  court  is  therefore  reversed,  and  that  of 
the  board  of  general  ai^raisers  is  affirmed.  ^  , 
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(98  Fed.  602.) 

UNITED  STATES  v.  WING  WO  CHONG. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  7,  1899.) 

No.  54. 

Customs  Duties— Classification— Dried  Fruits— Lychee. 

Dried  lycliee,  wliich  is  Chinese  fruit  liaving,  when  dry,  a  thin  shell  Inclos- 
ing an  edible  pulp,  Is  dutiable  under  paragraph  262  of  the  tariff  act  of  1897, 
as  an  "edible  fruit,  dried."  and  not  entitled  to  free  entry  under  paragraph 
559,  as  a  fruit  not  specially  provided  for. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  circuit  court,  Southern  dis- 
trict of  New  York,  reversing  a  decision  of  the  board  of  general  ap- 
praisers, which  affirmed  a  decision  of  the  collector  of  the  port  of  New 
York.    91  Fed.  637. 

Henry  C.  Piatt,  for  the  United  States. 
Howard  T.  Walden,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHTPMAN,  Qrcuit  Judges. 

LACOMBE,  Circuit  Judge.  The  merchandise  comprised  10  cases 
of  what  the  protest  of  the  importer  calls  "dried  lychee,"  imported 
from  China.  The  lychee,  or  lichi,  is  a  Chinese  fruit;  and  the  sample 
discloses  an  outer  shell,  about  the  thickness  and  consistency  of  that 
of  a  paper-shell  almond,  inclosing  an  inner  edible  portion  about  the 
consistency  of  a  prune  or  raisin,  with  a  pit  about  the  size  of  a  cherry 
stone. 

The  tariff  act  of  July  24,  1897,  under  which  the  articles  were  im- 
ported, contains  the  following  paragraphs: 

•*Par.  262.  Apples,  peaches,  quinces,  chei-ries,  plums  and  pears,  green  or  ripe, 
twenty-five  cents  per  bushel;  apples,  peaches,  pears  and  other  edible  fruits^ 
including  berries,  when  dried,  dessicated,  evaporated  or  prepared  in  any  man- 
ner, not  specially  provided  for  in  this  act,  two  cents  per  pound;  berries,  edible, 
in  their  natural  condition,  one  cent  per  quart;  cranberries,  twenty-five  per 
centum  ad  valorem." 

*Tar.  20.  Drugs,  such  as  barks,  beans,  berries,  balsams,  buds,  bulbs,  bulbous 
roots,  excrescences,  fruits,  flowers,  dried  fibers,  dried  insects,  grains,  gums 
and  gum  resin,  herbs,  leaves,  lichens,  mosses,  nuts,  nut-galls,  roots,  stems, 
spices,  vegetables,  seeds  (aromatic,  not  garden  seeds),  seeds  of  morbid  growth, 
weeds,  and  woods  used  expressly  for  dyeing;  any  of  the  foregoing  which  are 
drugs  and  not  edible,  but  which  are  advanced  in  value  or  condition  by  refining, 
grinding,  or  other  process,  and  not  specially  provided  for  in  this  act,  one-fourth 
of  one  cent  per  pound,  and  in  addition  thereto  ten  per  centum  ad  valorem." 

"Par.  272.  Nuts  of  aU  kinds,  sh^led  or  unshelled,  not  speciaUy  provided  for 
in  this  act,  one  cent  per  pound." 

"Par.  55a  Fruits  or  berries,  green,  ripe  or  dried,  and  fruits  in  brine,  not 
speciaUy  provided  for  in  this  act  [free]." 

"Par.  548.  Drugs,  such  as  barks,  beans,  berries,  balsams,  buds,  bulbs,  and 
bulbous  roots,  excrescences,  fruits,  flowers,  dried  flbers,  and  dried  insects, 
grains,  gums,  and  gum  resin,  herbs,  leaves,  Uchens,  mosses,  nuts,  nut-gaUs, 
roots,  and  stems,  spices,  vegetables,  seeds  aromatic,  and  seeds  of  morbid 
growth,  weeds,  and  woods  used  expressly  for  dyeing;  any  of  the  foregoing 
which  are  drugs  and  not  edible  and  are  in  a  crude  state,  and  not  advanced  in 
value  or  condition  by  refining  or  grinding,  or  by  other  process,  and  not  spe- 
ciaUy provided  for  in  this  act  [free]." 
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There  is  no  claim  that  the  lychee  are  nuts,  so  paragraph  272  may  be 
disregarded.  It  will  be  observed  that  paragraph  20  covers  only  such 
fruits  as  are  nonedible,  and  are  also  drugs,  advanced  in  value  or  condi- 
tion by  refining,  etc.  Paragraph  548  gathers  into  the  free  list  only 
such  not  otherwise  enumerated  fruits  as  are  nonedible  and  are  also 
drugs.  Paragraph  559  is  a  comprehensive  one,  gathering  into  the 
free  list  all  dried  fruits  not  specially  provided  for,  whether  edible  or 
not.  It  covers  nonedible  dried  fruits,  which  are  not  drugs,  and  so 
not  covered  by  paragraph  548.  Inasmuch  as  paragraph  559  covers 
both  edible  and  nonedible  dried  fruits,  while  paragraph  262  covers 
only  such  as  are  edible,  the  latter  is  the  more  specific.  It  does  not 
call  for  any  particular  method  of  drying, — whether  by  exposure  to  the 
sun  or  to  artificial  heat.  The  opinion  of  the  board  states  that  the 
merchandise  is  similar  to  the  ^^ichi"  described  in  S.  8.  3162,  May  23, 
1877,  as  follows: 

'*A  fruit  which  grows  in  clusters  on  a  small  bush,  the  skin  or  outer  covering 
of  which  is  of  a  light  red  color,  soft  and  pliable  when  ripe:  on  being  sun- 
dried  for  exportation,  the  skin  becomes  hard  and  brittle,  somewhat  resembling 
the  sheU  of  a  nut." 

The  witness  (a  Chinaman)  called  by  the  importers  before  the  board 
testified  that  the  lychee  grew  on  the  tree  in  just  the  same  condition 
as  the  sample.  With  the  invoices  and  the  samples  before  it,  however,' 
the  board  found  that  it  was  an  edible  fruit,  dried;  and  we  are  not 
disposed  to  disturb  such  finding,  nor  to  separate  the  covering  of  the 
fruit  from  its  contents  for  duty  purposes,  as  did  the  circuit  court. 
In  the  condition  in  which  it  was  imported,  the  article  seems  to  be  a 
dried  fruit,  although  the  interior  is  not  as  dry  as  the  exterior.  The 
decision  of  the  circuit  court  is  reversed. 


(98  Fed.  215.) 

STEELE  COUNTY  v.  ERSKINE  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  20,  1899.) 

No.  1,182. 

McviapAT  Corporations— Act  in  Excess  of  Powers— Curative  Statute. 
The  act  of  a  municipality  done  without  authority  previously  conferred 
may  be  confirmed  and  legalized  by  subsequent  legislative  enactment,  when 
legislation  of  that  character  is  not  prohibited  by  the  constitution,  and  when 
the  act  done  would  have  been  legal  had  it  been  done  under  legislative 
sanction  previously  given,  i 
►  Same- Validity  of  Curative  Statute. 

A  retroactive  legislative  act  confirming  and  legalizing  a  contract  made 
by  a  county  which  had  been  adjudged  invalid  by  the  courts,  in  an  action 
thereon,  for  want  of  authority  in  the  county  to  malse  it,  is  not  void,  as 
an  exercise  of  Judicial  power  by  the  legislature,  since  it  does  not  attempt 
to  annul  or  affect  the  Judgment  of  the  court,  but  recognizes  its  validity  by 
supplying  the  element  which  the  court  held  lacking  to  render  the  contract 
valid. 
.  Bams. 

A  municipal  corporation  has  no  vested  right  of  property  in  a  defense 
of  ultra  vires  to  a  contract  it  has  entered  into,  nor  is  it  given  such  right 

^  See  note  at  end  of  case. 
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by  a  Judgment  in  an  actimi  against  It  on  the  contract  sustaining  and  es- 
tablishing sacb  defense.  Hence  a  retroacUTe  statute  conferring  upon  it 
the  power  which  it  lacked,  and  legalizing  its  action  in  making  such  con- 
tract, cannot  be  assailed  on  the  ground  that  it  deprives  the  corporation 
of  its  property  without  due  process  of  law.  Such  act  is  the  lawful  exer- 
cise of  the  power  of  the  legislature  over  subordinate  public  corporations. 

4.  Same. 

Section  185  of  the  constitution  of  North  Dakota,  which  forbids  the  state 
or  any  county  to  make  donations  to  or  in  aid  of  any  individual,  associa- 
tion, or  corporation,  does  not  deprive  the  legislature  of  power  to  legalize 
a  contract  made  by  a  county  without  authority,  but  under  which  it  has 
received  the  benefit  of  services  for  which  it  ought,  in  common  honesty,  to 
pay,  and  where  such  contract  was  for  a  legitimate  public  purpose,  and 
might  properly  have  been  authorized  by  the  legislature  in  the  first  in- 
stance. 

5.  Judgment  as  Adjudioation— Matters  Concluded — New  Issues. 

A  Judgment,  in  an  action  against  a  county  on  a  contract,  adjudging  the 
contract  invalid  for  want  of  authority  in  the  county  to  make  it,  is  not  a 
bar  to  a  subsequent  suit  on  the  same  contract  after  it  has  been  legalized 
by  a  curative  act  of  the  legislature. 
S.  Statute— Title  op  Act. 

Under  section  61  of  the  constitution  of  North  Dakota,  providing  that  no 
bill  shall  embrace  more  than  one  subject,  which  shall  be  expressed  in  its 
title,  an  act  entitled  **An  act  to  amend  section  ten  of  chapter  38,  Laws  of 
1887,  being  section  546  of  the  Compiled  Laws,"  is  valid,  where  the  subject- 
matter  of  the  amendment  is  germane  to  the  original  section. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

P.  W.  Ames  (Gteorge  Murray,  on  the  brief),  for  plaintiff  in  error. 
Seth  Newman,  Burleigh  F.  Spalding,  and  Winfield  8.  Stambaugh, 
for  defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  This  action  was  tried  by  the  court 
without  a  jury.  The  opinion  of  the  learned  trial  judge,  which  we 
find  in  the  record,  contains  an  accurate  statement  of  the  facts  of 
the  case,  and  an  extended  discussion  of  the  legal  questions  involved. 
87  Fed.  630.    The  opinion  is  as  follows: 

"This  action  is  submitted  to  the  court  without  a  Jury  upon  an  agreed  state- 
ment of  facts,  which  may  be  summarized  as  follows:  The  defendant,  Steele 
county,  was  organized  on  the  23d  day  of  June,  1883,  out  of  territory  which 
had  been  previously  embraced  in  the  counties  of  TralH  and  Griggs.  There- 
after its  board  of  commissioners  employed  one  E.  J.  McMahon  to  transcribe 
the  records  in  the  office  of  the  registers  of  deeds  of  the  old  counties  affecting 
the  title  to  real  property  situated  in  the  new.  The  work  was  prepared  by 
him  pursuant  to  the  contract,  and  on  the  19th  diur  of  November,  1883,  the  de- 
fendant's board  of  commissioners  audited  and  allowed  his  claim  at  the  sum 
of  $2,010,  and  caused  a  county  warrant  to  be  issued  to  him  for  the  amount 
of  $2,680;  the  excess  over  the  amount  of  the  claim  being  for  the  purpose 
of  making  good  the  discount  at  which  the  warrants  of  the  county  were  selling 
at  that  time.  McMahon  transferred  the  warrant  to  Masena  B.  ESrskine,  who 
thereafter  brought  an  action  upon  it  against  the  county,  in  which  he  recovered 
a  Judgment  in  the  trial  court;  but  the  supreme  court  of  the  state  on  appeal 
reversed  this  Judgment,  and  directed  the  lower  court  to  dismiss  the  complaint, 
with  costs.  Judgment  was  entered  accordingly  in  the  trial  court,  and  that  por- 
tion of  it  relating  to  costs  was  paid  by  the  plaintiffs,  who  had  been  substituted 
in  the  action  upon  the  death  of  the  original  plaintiff.  The  decision  of  the  su- 
preme court  was  based  wholly  upon  the  following  grounds:    First,  that  at  the 
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time  the  contract  was  made  with'  McMahon  the  county  commissioners  had 
no  power  or  authority  under  the  law  to  make  the  same;  and,  second,  that 
they  liad  no  power  or  authority  to  issue  any  warrant  for  a  greater  sum  than 
the  amount  that  was  agreed  to  be  paid  for  the  services  rendered.  This  decision 
wiU  be  found  in  4  N.  D.  339,  60  N.  W.  1050,  28  L.  R.  A.  645.  In  the  course 
of  the  opinion  the  court  uses  the  following  language:  *  Whether  the  transcrip- 
tion made  by  McMahon  would  or  would  not  possess  any  legal  validity  as  no- 
tice or  otherwise  is  unnecessary  to  decide  in  this  case;  but,  to  say  the  least, 
there  is  grave  reason  to  doubt  the  legal  value  of  such  transcribed  records.' 
This  decision  was  rendered  in  November,  1894.  For  the  apparent  purpose  of 
meeting  the  objections  thus  raised,  at  the  next  session  of  the  legislature  of 
the  state,  which  convened  in  January.  1895,  an  act  was  passed  which  provided 
as  follows:  *When  a  new  county  is  organized  in  whole  or  in  part  from  an 
organized  county,  or  from  territory  attached  to  such  organized  county  for 
Judicial  purposes,  it  shall  be  the  duty  of  the  commissioners  of  such  new  county 
to  cause  to  be  transcribed  in  the  proper  books  all  the  records  of  deeds,  or  other 
instruments  relating  to  real  property  in  such  new  county,  and  all  the  contracts 
heretofore  made  by  any  board  of  county  commissioners  for  the  transcribing 
of  any  such  records  are  hereby  made  valid,  and  all  records  transcribed  there- 
under, or  under  the  provisions  of  this  act,  shall  have  the  same  effect  in  all 
respects  as  original  records,  and  any  person  authorized  by  such  boards  of 
county  conmiissioners  to  transcribe  such  records  shall  have  free  access  at  all 
reasonable  times  to  such  original  records  for  the  purpose  of  transcribing  the 
same.'  Acts  1895.  p.  43.  Thereafter  the  plaintiffs  obtained  an  assignment 
from  McMahon  of  his  claim  against  the  county  for  transcribing  the  records, 
and  this  action  is  brought  to  enforce  its  payment.  Several  objections  to  plain- 
tiffs' right  of  recovery  are  urged  in  the  brief  of  defendant,  but  it  seems  neces- 
sary to  consider  only  the  following  in  this  opinion:  (1)  That  the  act  of  1895 
is  unconstitutional  for  the  reason  that  it  is  an  exercise  of  Judicial  power;  (2) 
that  it  is  unconstitutional  because  it  deprives  the  county  of  its  property  with- 
out due  process  of  law;  (3)  that  it  violates  section  185  of  the  constitution  of 
North  Dakota,  which  forbids  the  state  or  any  county  *  *  *  to  make  dona- 
tions to  or  in  aid  of  any  individual,  association,  or  corporation;  (4)  that  this 
action  is  barred  by  the  Judgment  in  the  former  action. 

"An  examination  of  the  statutes  of  the  territory  of  North  Dakota  shows 
that  newly-organized  counties  were  usually  empowered  to  have  the  records 
affecting  real  property  embraced  within  their  limits  transcribed.  Steele  county 
is  the  only  exception  found.  The  maintenance  of  such  a  system  of  records  is 
certainly  one  of  the  usual  duties  of  this  class  of  corpora  ticms,  and  is  a  public, 
as  distinguished  from  what  is  sometimes  spoken  of  as  a  private,  function. 
From  this  it  follows  that  the  legislature  could  retroactively  legalize  the  con- 
tract, unless  such  action  would  be  an  infringement  upon  the  Judicial  power. 
The  act  of  a  municipality,  done  without  authority  previously  conferred,  may 
be  confirmed  and  legalized  by  subsequent  legislative  enactment,  when  legisla- 
tion of  that  character  is  not  prohibited  by  the  constitution,  and  when  that 
which  was  done  would  have  been  legal  had  it  been  done  under  legislative 
sanction  previously  given.  Granada  Co.  v.  Brogden,  112  U.  S.  261,  5  Sup.  Ct. 
125,  28  L.  Ed.  704;  Bolles  v.  Brimfield,  120  U.  S.  760,  7  Sup.  Ct.  736,  30  L. 
Ed,  786;  Springfield  Safe-Deposit  &  Trust  Co.  v.  City  of  Attica,  29  C.  C.  A. 
214,  85  Fed.  387.  The  objection  that  the  act  in  question  was  Judicial  legis- 
lation wholly  misconceives  the  nature  of  the  act  The  legislature  did  not  de- 
clare the  contract  valid  which  the  court  had  adjudged  invalid,  but  made  it- 
valid  by  imparting  to  it  the  legislative  sanction  which  the  court  had  declared 
was  the  only  element  wanting  to  its  validity.  The  act  did  not  construe,  but 
completed,  the  imperfect  contract  which  the  county  had  made.  Seizing  upon 
the  dnty  that  in  good  conscience  rested  upon  the  county,  to  pay  for  the  serv- 
ice which  it  had  received,  the  legislature,  by  virtue  of  its  authority  over  the 
municipality  as  a  public  agency  of  the  state,  ratified  its  act,  and  thereby  chan- 
ged its  moral  duty  into  a  legal  obligation.  Its  act  was  formative,  not  Judicial. 
The  want  of  power  in  a  municipal  corporation  to  enter  into  a  contract  is 
nsnally  disclosed  for  the  first  time  by  an  adverse  decision  in  the  courts,  and, 
if  it  shoold  be  held  that  such  a  decision  precludes  the  legislature  from  curing 
the  defect,  retroactive  legislation  would  be  defeated  in  those  cases  in  which 
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it  has  heretofore  been  most  frequently  used,  and  In  which  it  has  its  highest 
Justification.    Such  is  not  the  law. 

**The  leading  authority  upon  this  subject  is  Town  of  Gullfor^  v.  Oomell,  18 
Barb.  616,  13  N.  Y.  143.  In  that  case  Gomell  and  Clark,  as  commissioners  of 
highways,  prosecuted  an  action  on  behalf  of  the  town  by  direction  of  the  town 
meeting,  and,  having  been  defeated,  were  compelled  to  pay  $657.22  as  costs 
of  the  litigation.  They  presented  a  claim  for  that  amount  to  the  town  board, 
which  was  rejected,  and  thereupon  they  brought  suit  for  its  recovery.  They 
succeeded  before  the  referee,  but  the  court  set  aside  the  Judgment,  and  dis- 
missed the  complaint,  with  costs,  upon  the  sole  ground  that  there  was  no  au- 
thority in  law  for  the  prosecution  of  the  original  action  in  which  the  costs 
accrued;  and  this  decision  was  affirmed  on  appeal  by  the  court  for  the  correc- 
tion of  errors.  The  legislature  thereupon  passed  a  law  legalizing  the  claim, 
and  directing  the  levy  of  a  tax  upon  the  town  for  its  payment  The  case  above 
referred  to,  reported  in  18  Barb.  615,  13  N.  Y.  143,  was  brought  by  the  town 
to  restrain  the  imposition  of  this  tax,  and  one  of  the  main  contentions  in  sup- 
port of  the  action  was  that  the  act  legalizing  the  claim  was  void,  as  Judicial 
legislation.  See  18  Barb.  623,  629,  641.  The  court  held  this  position  unsound, 
the  writer  of  the  opinion  saying:  'I  am  unable  to  see  in  what  respect  this 
act  comes  in  conflict  with  any  power  which  the  Judiciary  has  exercised,  or 
which  it  deems  itself  authorized  to  exercise.  The  equity  of  the  claim  of  Cor- 
nell and  Clark  was  not  considered  by  the  court,  and  for  the  reason  that  the 
question  presented  was  one  of  strict  law,  depending  entirely  upon  whether  au- 
thority to  sue  had  been  conferred  upon  them  by  statute;  ajid  the  court  held 
that  it  was  not,  and  here  its  functions  ended.  The  Judgment  of  the  court  has 
not  been  Interfered  with,  or  their  Jurisdiction  assumed.  All  that  has  been 
done  is  to  aflTord  relief  where  the  court,  if  they  would,  could  not.'  This  deci- 
sion is  cited  and  approved  In  Wrought-Iron  Bridge  Co.  v.  Town  of  Attica,  119 
N.  Y.  204,  23  N.  E.  542.  In  that  case  the  plaintiff  had  constructed  a  bridge 
for  the  defendant.  Its  claim  for  payment  of  the  contract  price  having  been 
rejected,  suit  was  brought.  Plaintiff  obtained  a  verdict,  but  upon  motion  for 
a  new  trial  the  Judge  presiding  at  the  circuit  set  aside  the  verdict;  holding  *that 
the  contract  with  the  plaintiff  for  the  construction  of  the  new  bridge  was 
without  authority,  that  all  the  proceedings  were  unauthorized  and  ineffectual 
to  bind  the  town,  and  that  the  plaintiff  could  not  recover.'  Nothing  was  done 
to  review  this  Judgment,  but  the  plaintiff  had  recourse  to  the  legislature  for  re- 
lief. An  act  was  passed  by  which  the  proceedings  of  the  town  were  legalized, 
and  the  contract  made  binding  upon  it.  After  the  passage  of  this  act  a  new 
action  was  brought  by  the  plaintiff,  which  was  resisted  upon  the  ground  *that 
the  legislature  had  no  power  to  legalize  and  validate  a  claim  against  the 
town  which  had  already  been  declared  invalid  by  the  Judicial  tribunals.'  Upon 
a  review  of  the  authorities,  the  court  of  appeals  declared  this  position  untena- 
ble, and  sustained  a  Judgment  in  favor  of  the  plaintiff. 

Pennsylvania  v.  Wheeling  &  B.  Bridge  Co.,  18  How.  421,  15  L.  Ed.  453,  is 
a  striking  Illustration  of  the  power  of  the  legislature  to  render  lawful  that 
which  has  been  declared  unlawful  by  the  courts.  In  that  case  the  supreme 
court  adjudged  a  bridge  which  had  been  constructed  across  the  Ohio  river  at 
Wheeling  under  an  act  of  the  legislature  of  Virginia  to  be  an  obstruction  to 
navigation,  and  a  common  nuisance,  and  ordered  it  to  be  so  changed  as  not  to 
interfere  with  vessels  in  use  upon  the  river.  The  ground  upon  which  the  de- 
cision rested  was  that  the  bridge  had  been  constructed  over  a  navigable  stream 
without  authority  of  congress,  and  in  violation  of  rights  secured  by  congressional 
legislation.  Thereafter  congress  passed  an  act  which  was  in  direct  contra- 
vention of  the  decree.  It  declared  the  bridge  which  the  court  had  adjudged 
to  be  a  nuisance  to  be  a  lau'ful  structure,  and,  instead  of  requiring  the  bridge 
to  be  accommodated  to  the  vessels,  it  required  the  vessels  to  be  so  operated 
as  not  to  interfere  with  the  bridge.  This  act  was  assailed  as  In  effect  an- 
nulling the  Judgment  of  the  court  already  rendered,  and  the  rights  determined 
thereby  in  favor  of  the  plaintiff.  But  the  act  was  sustained  by  the  court,  which 
held  that  the  want  of  congressional  authority  was  all  that  rendered  the  bridge 
an  unlawful  structure,  and,  the  authority  having  been  conferred,  its  char- 
acter was  changed.  The  act  did  not  change  the  decree,  but  the  subject-matter 
upon  which  the  decree  operated.    So  in  this  case  the  curative  act  of  1895  did 
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not  undertake  to  annul  the  judgment  rendered  in  the  first  action.  On  the  con- 
trary, it  assumed  its  validity,  and  changed,  not  the  judgment  of  the  court,  but 
the  contract  In  respect  to  which  the  judgment  was  rendered. 

•*The  question  as  to  when  a  curative  act  of  the  legislature  is  an  infringe- 
ment upon  the  judicial  power  is  ably  considered  in  Howell  v.  City  of  Buffalo, 
S7  N.  Y.  271,  273;  State  v.  City  of  Newark,  34  N.  J.  Law,  236,  240;  Mills  v. 
Charleton,  29  Wis.  400.  416;  City  of  Emporia  v.  Bates,  16  Kan.  495  (opinion 
by  Brewer,  J.);  Donnelly  v.  City  of  Pittsburgh  (Pa.  Sup.)  23  AtL  394.  These 
were  all  cases  Involving  the  validity  of  acts  authorizing  the  reassessment  of 
special  as^ssments  which  had  been  adjudged  void,  and  the  collection  thereof 
enjoined.  The  legislation  was  assailed  upon  the  constitutional  ground  which 
we  are  now  considering,  and  was  In  each  case  sustained  by  the  court.  .It  has 
not  escaped  notice  that  the  opinions  arc  careful  to  point  out  that  the  acts  in 
question  did  not  attempt  to  legalize  or  enforce  the  assessments  which  had  been 
adjudged  illegal  by  the  court,  but  simply  authorized  a  reassessment  against 
the  property  benefited.  This  distinction,  however,  grows  out  of  the  nature  of 
taxation.  The  legislature  has  no  power  to  impose  a  specific  tax  upon  par- 
ticular property.  An  assessment  and  an  opportunity  to  be  heard  are  essential 
to  a  valid  tax.  No  such  limitation  exists,  however^  wiien  the  legislature  is 
dealing  directly  with  a  municipality  which  has  no  right  to  a  hearing  before 
obligations  are  imposed  upon  it  by  the  state. 

"A  consideration  of  the  nature  of  the  defendant  corporation,  and  the  tenure 
by  which  it  holds  all  its  property  and  rights,  will  afford  a  complete  answer  to 
the  contention  that  it  had  a  vested  right  under  the  judgment  in  the  former 
action,  of  which  it  could  not  be  deprived  by  the  legislature.  The  defendant  is 
a  public  quasi  corporation,  created  solely  for  governmental  purposes.  It  holds 
all  its  property  and  rights,  not  as  a  private  proprietor,  but  for  the  performance 
of  those  public  duties  with  which  it  is  charged  by  law.  Being  a  mere  instru- 
mentality of  the  state  for  the  convenient  administration  of  government,  it  is  at 
all  times,  both  as  to  its  powers  and  its  rights,  subject  to  legislative  control. 
While  it  is^  no  doubt,  true  that  the  legislature  has  not  such  transcendent  and 
absolute  power  over  these  bodies  that  it  can  apply  property  held  by  them  to 
private  purposes,  or  to  public  purposes  wholly  disconnected  with  the  community 
embraced  within  their  limits,  still  it  is  likewise  true  that  a  purely  public  cor- 
poration like  a  county  cannot  acquire  any  vested  interest  which  will  preclude 
the  legislature  from  directing  the  application  of  all  its  property  and  rights  to 
the  performance  of  those  governmental  functions  which  pertain  to  the  com- 
munity embraced  within  the  corporation,  and  for  the  performance  of  which  the 
corporation  was  created.  If  it  were  otherwise,  counties,  instead  of  being  agen- 
cies of  the  state  for  administering  the  government,  would  be  petty  sovereign- 
ties to  impede  and  defeat  the  state  with  claims  of  local  interest  and  authority. 
Maryland  v.  BalUmore  &  O.  R.  Co.,  3  How.  534,  11  L.  Ed.  714;  Town  of  East 
Hartford  v.  Hartford  Bridge  Co.,  10  How.  511,  13  L.  Ed.  518;  Commissioners 
V.  Lucas,  93  U.  S.  108,  23  L.  Ed.  822;  Board  v.  Skinkle,  140  U.  S.  334,  11 
Sop.  Ct  790,  35  L.  Ed.  446;  City  of  New  Orleans  v.  New  Orleans  Waterworks 
Co.,  142  U.  S.  79,  88,  12  Sup.  Ct  142,  35  L.  Ed.  943;  Crelghton  v.  San  Fran- 
cisco, 42  CaL  446;  Dill.  Mun.  Corp.  (4th  Ed.)  §  61  et  seq.  If  it  be  the  law  that 
these  public  quasi  corporations  cannot  acquire  a  vested  right  in  property  or 
contract  which  can  limit  the  power  of  the  legislature  in  applying  the  same  to 
the  public  purposes  of  the  corporation,  much  less  can  the  defendant  in  this 
case  claim,  as  against  the  legislature,  a  vested  right  in  a  judgment  simply  'de- 
daring  in  its  favor  the  defense  of  ultra  vires.  If  the  judgment  had  not  been 
rendered,  the  legislature  might  have  legalized  the  acts  of  the  defendant,  and 
commanded  it  to  apply  funds  in  its  treasury  to  the  payment  of  the  plaintiffs' 
daim.  The  most  that  can  be  said  of  the  judgment  is  that  it  is  property  like 
the  funds  in  the  county  treasury,  and,  if  the  one  could  be  controlled  and  ap- 
plied by  legislative  act,  the  other  could  also.  A  further  answer  to  this  objec- 
tion is  found  in  the  nature  of  the  judgment  rendered  in  the  first  action.  That 
judgment  entitled  the  county  to  recover  neither  money  nor  property,  but  merely 
declared  a  defense,  and  it  Is  difficult  to  see  how  such  a  judgment  can  create 
any  higher  right  than  the  antecedent  right  whose  existence  It  declares.  The 
obligations  of  private  parties  must  be  determined  by  the  law  in  force  at  the 
39  C.C.A.— 12 
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time  of  the  transactions  out  of  which  they  accrue.  But,  as  we  have  already 
seen,  this  principle  does  not  apply  In  case  of  public  corporations,  so  as  to  pre- 
clude the  passage  of  curative  acts.  It  being  conceded  that  the  defendant  had 
no  vested  right,  as  against  the  legislature,  in  the  defense  of  ultra  vires,  how 
can  a  judgment  which  simply  declares  the  existence  of  that  defense  create  a 
better  right  than  the  defense  itself? 

**The  contention  that  the  act  In  question  Is  in  violation  of  section  185  of  the 
constitution  of  North  Dakota,  which  forbids  the  state  or  any  county  to  make 
donations  to  or  in  aid  of  any  individual,  association,  or  corporation,  is  based 
upon  Conlin  v.  Board  (Cal.)  33  Pac.  753,  33  L.  R.  A.  752;  Id.,  46.  Pac.  279. 
Both  these  decisions  involve  the  validity  of  an  act  whereby  the  legislature 
of  the  state  of  California  attempted  to  impose  upon  the  city  of  San  Francisco 
the  duty  of  paying  for  grading  a  street,  a  special  assessment  levied  for  that 
purpose  having  been  declared  invalid.  The  court  held  the  act  void  under  the 
constitution  of  California,  which  in  its  general  features  is  similar  to  section 
185  of  the  constitution  of  North  Dakota.  The  gist  of  the  decision  is  contained 
in  the  following  language:  The  power  of  the  legislature  to  appropriate  any  of 
the  public  moneys  in  the  state  treasury,  or  to  direct  the  appropriation  of  the 
public  moneys  of  a  municipality,  in  cases  like  the  foregoing,  was  taken  away 
by  the  present  constitution,  and  it  can  now  make  no  appropriation  of  public 
moneys  for  which  there  is  no  enforceable  claim,  or  upon  a  claim  which  exists 
merely  by  reason  of  some  moral  or  equitable  obligation,  which  the  mind  of  a 
generous,  or  even  Just,  individual,  dealing  with  his  own  moneys,  might  prompt 
him  to  recognize  as  worthy  of  some  reward.'  Constitutional  provisions  simi- 
lar to  those  of  California  and  North  Dakota  have  existed  In  most  of  the  states 
of  the  Union  for  many  years.  They  were  adopted  to  correct  the  abuse  by 
which  municipalities,  particularly  In  the  West,  were  overwhelmed  with  debt 
through  gratuitous  donations  to  aid  in  the  construction  of  railroads,  and  other 
like  enterprises  of  internal  improvement  With  the  exception  of  the  Califor- 
nia case  above  referred  to,  such  limitations  have  never  been  held  to  forbid 
legislation  validating  the  acts  of  municipal  corporations  which  were  void  for 
want  of  authority  which  the  legislature  might  have  originally  conferred.  A 
construction  of  a  constitutional  provision  which  would  compel  the  state  to 
be  less  just  than  honorable  men,  and  would  make  the  public  agencies  of  the 
state  repositories  to  keep  without  payment  whatever  could  be  got  without  au- 
thority, certainly  should  not  be  adopted,  except  in  obedience  to  the  most  im- 
perative and  unequivocal  language.  The  provision  under  consideration  im- 
poses no  such  necessity.  The  state,  as  the  source  of  justice,  ought  itself  to 
be  just,  and  should  have  authority  to  compel  its  public  agencies  to  do  justice; 
and  it  ought  not  to  be  determined  by  a  forced  construction  that  a  people  have 
ordained  for  their  government  by  solemn  constitutional  provision  a  standard 
of  honesty  which  would  be  condemned  by  all  honorable  men  in  the  transac- 
tion of  private  business.  To  discharge  an  obligation  which  rests  upon  full 
value  received  is  neither  a  'gift'  nor  a  'donation.'  Failure  to  discharge  such 
obligations  is  aptly  characterized  by  Judge  CaldweU  as  *that  vulgar  type  of 
dishonesty  which  consists  in  obtaining  goods  on  credit,  and  then  refusing  to 
pay  for  them.*  American  Nat.  Bank  v.  National  Wall-Paper  Co.,  23  C.  C.  A. 
33,  77  Fed.  92.  The  restriction  was  originally  directed  against  mere  gratuities 
In  aid  of  private  enterprises,  and  there  Is  nothing  In  the  language  of  the  con- 
stitution of  North  Dakota  to  Indicate  a  change  in  this  original  purpose.  The 
practice  of  validating  the  acts  and  contracts  of  municipalities  which  were  void 
for  want  of  authority  has  existed  since  the  establishment  of  the  government, 
and  has  been  quite  as  frequent  since  the  constitutional  restrictions  against 
making  donations  of  public  money  as  before;  and,  with  the  exception  of  the 
case  of  Conlin  v.  Board,  such  legislation  has  never  been  held  unconstitutional. 
Dill.  Mun.  Corp.  (4th  Ed.)  §  75.  On  the  contrary,  It  has  met  with  general  ap- 
proval. City  of  New  Orleans  v.  Clark,  95  U.  S.  614.  24  L.  Ed.  521;  Ersklne 
V.  Nelson  Co.,  4  N.  D.  66,  58  N.  W.  348,  27  L.  R.  A.  696;  Trustees  v.  Roome, 
93  N.  Y.  313,  325;  Cole  v.  State,  102  N.  Y.  48,  53;  Wrought-Iron  Bridge  Co. 
V.  Town  of  Attica,  119  N.  Y.  211,  23  N.  E.  542;  Mayor,  etc.,  of  New  York  v. 
Tenth  Nat  Bank,  111  N.  Y.  446,  459.  Sections  10  and  11  of  article  7  of  the 
New  York  constitution  are  nearly  Identical  in  language  with  section  1S5  of  the 
constitution  of  North  Dakota. 
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''The  contention  that  the  former  judgment  Is  a  bar  to  this  action  is  equally 
untenable.  *The  conclusive  character  of  a  judgment  extends  only  to  Identical 
issues,  and  they  must  be  such,  not  merely  in  name,  but  in  fact  and  in  sub- 
stance. If  the  vital  Issue  of  the  later  litigation  has  been  In  truth  already  de- 
termined by  an  earlier  judgment,  it  may  not  be  again  contested;  but,  if  it  has 
not, — if  It  is  intrinsically  and  substantially  an  entirely  different  issue,  even 
though  capable  of  being  described  in  similar  language,  or  by  a  common  form 
of  expression, — then  the  truth  is  not  excluded,  and  the  judgment  no  answer 
to  the  diflTerent  issue.*  Palmer  v.  Hussey,  87  N.  Y.  303,  306.  The  former  judg- 
ment between  these  parties  simply  declared  the  contract  unenforceable  because 
if  was  made  without  legislative  authority.  How  can  such  a  judgment  be  a 
bar  to  an  action  upon  the  same  contract  after  it  has  received  the  legislative 
sanction?  .Indgments  declare  the  rights  of  parties  at  the  time  they  are  pro- 
nounced, but  do  not  preclude  the  assertion  of  rights  subsequently  acquired. 
In  reply  to  an  objection  identical  with  that  which  we  are  now  considering, 
the  supreme  court  said:  *It  surely  cannot  be  seriously  urged  that  the  legisla- 
ture is  stripped  of  its  power  to  authorize  a  contract  to  have  effect  in  the  future 
by  judicial  interpretation  of  the  contract,  and  which  at  the  time  had  reference 
to  the  present  and  the  past  only.  A  very  large  proportion  of  the  legislation 
in  all  the  states  is  prompted  by  the  decisions  of  the  courts,  and  is  intended  to 
remedy  some  mischief  pointed  out  or  resulting  from  the  utterances  of  the  courts 
of  the  country.*  City  of  New  Orleans  v.  New  Orleans  Waterworks  Co.,  142  U. 
S.  79,  92,  12  Sup.  Ct.  142,  35  L.  Ed.  943.  The  present  action  comes  within  the 
principle  of  a  second  suit  to  recover  real  property  based  upon  a  newly-acquired 
title.  Such  an  action  is  never  barred  by  an  adverse  judgment  in  respect  to  the 
same  property,  which  was  rendered  before  the  new  title  was  acquired.  Rail- 
road Co.  V.  Smith,  16  C.  C.  A.  336,  69  Fed.  579." 

We  are  satisfied  with  the  conclusions  reached  bj  Judge  ^VMIDON 
in  his  opinion.  The  opinion  answers  in  a  satisfactory  manner  all 
the  assignments  of  error  made  in  this  court,  save  one,  "namely,  that 
the  act  which  authorized  the  payment  of  the  plaintiffs'  claim  is  in 
contravention  of  section  61  of  the  constitution  of  North  Dakota, 
because  its  "title  does  not  express  its  subject."  The  section  of  the 
constitution  referred  to  reads  as  follows:  "Sec.  61.  Xo  bill  shall 
embrace  more  than  one  subject,  which  shall  be  expressed  in  its  title, 
but  a  bill  which  violates  this  provision  shall  be  invalidated  thereby 
only  as  to  so  much  thereof  as  shall  not  be  so  expressed."  The  title 
of  the  act  is,  "An  act  to  amend  section  ten  of  chapter  38,  Laws  of 
1887,  being  section  545  of  the  Compiled  Laws."  The  section,  as 
amended,  reads  as  it  is  set  out  in  the  opinion  of  the  trial  judge. 
The  section,  as  it  originally  read,  contemplated  the  county  should 
pay  for  the  transcription  of  records  made  after  the  passage  of  the 
act;  as  amended,  it  requires  payment  to  be  made  for  records  tran- 
scribed by  the  county  before  as  well  as  after  the  passage  of  the  act. 
The  amendment  was  strictly  germane  to  the  subject  of  the  original 
section.  The  subject  of  the  act  was  the  amendment  of  that  sec- 
tion which  was  accurately  and  appropriately  designated,  and  the 
section  as  amended  was  set  out  in  full  in  the  act.  The  title  suffi- 
ciently designated  the  subject  of  the  act.  It  plainly  indicated  the 
object  and  purpose  of  the  act,  which  is  all  the  constitution  requires. 
The  subject  of  a  statute  is  one  thing,  and  its  detailed  provisions 
quite  another;  one  is  the  topic,  the  other  its  treatment;  one  is  re- 
quired to  be  stated  in  the  title,  the  other  not.  The  provision  of  the 
Xorth  Dakota  constitution  on  the  subject  is  identical  with  that  of 
Nebraska,  and  the  supreme  court  of  that  state  has  uniformly  held 
that  acts  with  titles  like  this,  "An  act  to  amend  section  4  of  chapter 
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55  of  the  Compiled  Statutes  of  Nebraska,"  are  valid,  and  that  such 
a  title  is  a  sufficient  compliance  with  the  requirement  of  the  con- 
stitution. Dogge  V.  State,  17  Neb.  140,  22  N.  W.  348;  Muldoon  v. 
Levi,  25  Neb.  457,  41  N.  W.  280.  This  is  the  general  holding  of  the 
courts  on  the  subject.  City  of  Omaha  v.  Union  Pac.  Rv.  Co.,  36  U.  8. 
App.  615,  20  C.  C.  A.  219,  73  Fed.  1013;  Swartwout  v.  Railroad  Co., 
24  Mich.  389;  People  v.  Pritchard,  21  Mich.  236;  People  v.  Kirsch, 
67  Mich.  539,  35  N.  W.  157;  State  v.  Reid,  49  La.  Ann.  1535,  22 
South.  193;  State  v.  Stewart,  52  Neb.  243,  71  N.  W.  998.  The  su- 
preme court  of  the  state  of  Washington  placed  the  same  construc- 
tion upon  a  like  provision  in  the  constitution  of  that  state.  The 
court  say: 

"If  it  Is  competent  for  the  legislature  to  enact  this  entire  body  of  laws  under 
a  single  tiUe,  it  must  follow  that  an  act  to  revise  or  re-enact  the  same  would, 
upon  f&miliar  principles,  be  likewise  valid;  and,  if  the  whole  act  can  be  revised 
or  re-enacted  imder  one  title,  the  same  can  be  revised  or  re-enacted  in  part 
by  way  of  amendments,  provided  the  parts  to  be  amended  are  specified  in  the 
title."    Marston  v.  Humes,  28  Pac.  520,  524. 

The  case  of  Harland  v.  Territory  (Wash.  T.)  13  Pac.  453,  cited  by 
the  plaintiff  in  error,  and  which  held  a  different  doctrine,  was  ex- 
pressly overruled  in  Marston  v.  Humes,  supra. 

"The  legislature,''  says  Judge  Cooley,  "must  determine  for  itself 
how  broad  and  comprehensive  shall,  be  the  subject  of  a  statute,  and 
how  much  particularity  shall  be  enaployed  in  the  title  defining  it." 
Cooley,  Const.  lim.  144.  Statutes  with  titles  similar  to  the  one  here 
assailed  are  common  in  states  having  a  constitutional  provision  like 
that  in  North  Dakota.  It  is  the  usual  and  customary  title  where  the 
state  has  a  code  of  laws  with  sections  numbered  consecutively.  The 
judgment  of  the  circuit  court  is  affirmed. 

NOTE. 
Power  of  the  Legislature  to  Pass  Curative  Statutes. 

1.  Nature  and  Scope  of  Power  in  General. 

[a]  (Arlc.  Sup.  1884)  The  rule  in  regard  to  healing  acts  is  that  if  the  thing 
omitted  or  failed  to  be  done,  and  which  constitutes  the  defect  in  the  proceed- 
ings, is  something  which  the  legislature  might  have  dispensed  with  by  a  pre- 
vious statute,  it  may  do  so  by  a  subsequent  one;  and  if  the  irregularity  con- 
sists in  doing  some  act  or  in  the  mode  or  manner  of  doing  it,  which  the  legis- 
lature might  have  made  immaterial  by  a  prior  law,  it  may  do  so  by  a  subse- 
quent one. — Green  v.  Abraham,  43  Arlc.  420. 

[b]  (Ark.  Sup.  1884)  The  legislature  has  power  to  pass  healing  acts  which 
do  not  impair  the  obligation  of  contracts,  or  interfere  with  vested  rights. — 
Green  v.  Abraham,  43  Ar)v.  420. 

[c]  (Cal.  Sup.  18GG)  Remedial  statutes,  which  are  retrospective,  but  do  not 
Impair  contracts  or  disturb  absolute  vested  rights,  and  only  go  to  confirm 
rights  already  existing,  are  not  unconstitutional. — ^Dentzel  v.  Waldie,  30  CaJL 
138. 

[d]  (Ind.  Sup.  1862)  It  is  competent  for  the  legislature,  by  curative  laws, 
when  not  restraint  by  constitutional  provisions,  to  make  a  void  thing  valid. 
— Walpole  V.  EUlott,  18  Ind.  258. 

[e]  (Tex.  Sup.  1884)  It  is  competent  for  the  legislature  to  give  retrospectively 
the  capacity  it  might  have  given  in  advance,  and  to  dispense  retrospectively 
with  any  formality  it  might  have  dispensed  with  in  advance.— Morris  v.  State, 
62  Tex.  728. 
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2.  Contracts. 

[a]  (Cal.  Sup.  18G6)  A  statute  designed  fo  Talidate  and  confinn  contracts 
made  In  good  faith,  bat  not  made  in  the  precise  mode  prescribed  by  the  exist- 
ing law,  does  not  operate  to  devest  Tested  rights,  and  is  not,  therefore,  uncon- 
stitutionaL^Dentzel  v.  Waldle,  30  Oal.  138. 

S.  Municipal  Acts  and  Contracts, 

[a]  (Kan.  Sup.  1886)  Where  an  irregularity  rendering  an  act  of  a  city  or 
subordinate  agency  illegal  or  void  is  simply  a  failure  to  comply  with  some  pro- 
vision of  the  statutes,  the  compliance  with  which  the  legislature  might  in 
advance  have  dispensed  with,  the  legislature  can,  by  a  general  curative  statute, 
subsequently  passed,  dispense  with  such  compliance,  and  thereby  render  the 
act  of  the  city  or  subordinate  agency  legal  and  valid. — Mason  v.  Spencer,  11 
Pac  402,  85  Kan.  512. 

[b]  (Miss.  Sup.  1878)  Defective  or .  irregular  exercise  of  municipal  power 
may  be  ratified  by  the  legislature,  where  the  legislature  could  have  originaUy 
conferred  the  power. — (hitler  v.  Board,  56  Miss.  115. 

[c]  (N.  Y.  App.  1875)  The  legislature  has  power  to  ratify  a  contract  entered 
into  by  a  municipal  corporation  for  a  public  purpose  which  is  ultra  vires;  and, 
thus  ratified,  it  is  valid  and  binding. — Brown  v.  Mayor,  etc.,  63  N.  Y.  239. 

[d]  (N.  Y.  Sup.  1800)  Laws  1803,  c.  231,  legalizing  a  contract  between  the 
city  of  Binghamton  and  the  Binghamton  Railroad  Company,  exempting  the 
latter  from  liability  to  pave  parts  of  streets  occupied  by  it,  was  not  void 
because  it  validated  a  contract  void  for  want  of  power  in  the  city  to  make 
it  since  the  legislature  may  confer  such  power  by  retrospective  legislation. — 
Wood  V.  Common  Council,  56  N.  Y.  Supp.  105,  26  Misc.  Rep.  208. 

[e]  (Utah  Sup.  1898)  A  legislature,  possessing  the  power  to  raise  the  debt 
limit  of  a  county  when  a  warrant,  void  by  reason  of  being  issued  in  excess 
of  such  limit,  is  issued,  may  afterwards  validate  such  warrant. — ^Daggett  v. 
Lynch,  54  Pac.  1005,  18  Utah,  49. 

[f]  (Wash.  Sup.  1891)  Act  Wash.  Feb.  26,  1890,  p.  225,  §  5,  provides,  in 
the  first  clause,  that  any  indebtedness  contracted  strictly  for  municipal  pur- 
poses, and  now  owing  by  any  city  organized  prior  to  the  adoption  of  the 
constitution,  is  hereby  validated,  and  declared  a  binding  obligation  upon  the 
city,  when  the  '^nly  ground  of  its  invalidity  is  that  It  exceeds  the  amount 
authorized  ^y  the  charter;  and  provides  in  a  further  clause  that  there  must 
be  a  popular  vote,  if  the  excess  reached  be  beyond  1%  per  cent,  of  the  taxa- 
ble property  of  the  city.  Held  that,  where  a  city  has  done  an  act  beyond  its 
statutory  powers,  but  within  the  powers  which  it  is  competent  for  the  legis- 
lature to  confer  upon  it,  the  act  may  be  validated  by  a  curative  statute. — 
Baker  v.  aty  of  Seattle,  27  Pac.  462,  2  Wash.  St.  576. 

Igl  (Wis.  Sop.  1875)  The  legislature  may  subsequently  legalize  any  con- 
tract or  agreement  of  a  board  of  supervisors  or  other  municipal  authority 
which  it  could  have  authorized  in  the  first  instance. — Single  v.  Supervisors, 
38  Wis.  363. 

4.  Municipal  Ordinances  Irregularly  Adopted, 

[a]  (U.  S.  C.  C.  Cal.,  1806)  An  act  of  a  legislature,  ratifying  a  municipal 
ordinance  by  which  a  contract  is  made,  does  not  ratify  a  fraud,  inherent  in 
such  contract,  which  is  not  disclosed  to  the  legislature  at  the  time  of  the 
passage  of  the  act. — Santa  Ana  Water  Co.  v.  Town  of  San  Buenaventura, 
65  Fed.  323. 

[b]  aowa  Sup.  1806)  Act  March  23.  1891,  providing  that  the  ordinance  of 
the  city  of  Clinton  respecting  the  paving  of  the  streets,  and  the  resolutions 
assessing  and  levying  taxes  therefor,  be  legalized,  and  that  the  actions  of  the 
city  council  in  respect  thereto  be  of  as  binding  force  as  though  in  strict  con- 
formity to  law,  was  a  valid  curative  act,  though  passed  after  an  action  had 
been  commenced  to  recover  a  special  assessment  for  improvements  made  un- 
der the  ordinance  referred  to.—City  of  Clinton  v.  Walliker,  68  N.  W.  431,  98 
Iowa,  655. 

[c]  (Minn.  Sup.  1898)  An  amendment  to  a  city  charter  providing  that  all 
ordinances  theretofore  made  shall  remain  in  force  does  not  validate  an  ordi- 
nance which  was  void  because  unauthorized. — City  of  Red  Wing  v.  Chicago, 
M.  ft  St  P.  Ry.  Co.,  75  N.  W.  223,  72  Minn.  240. 
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rd]  (Minn.  Sup.  1899)  Gen.  Laws  1893,  c.  191.  lej?alizlng  existing  village 
ordinances  and  contracts  in  certain  villages,  is  not  within  Const,  art.  4.  S  33, 
proiil  biting  special  legislation  regulating  the  affairs  of  a  village,  because  not 
including  villages  incorporated  by  ^>ecial  charter,  or  villages  of  over  3,000  In- 
corporated under  Gen.  Laws  1891,  c  146.— Flynn  v.  Water  Co.,  78  N.  W.  106, 
74  Minn.  180. 

[e]  (N.  J.  Sup.  1809)  Legislative  enactments  which  validate  proceedings  had 
by  municipal  corporations  under  their  charters,  notwithstanding  irregularities 
apparent  in  them,  have  frequently  received  Judicial  sanction,  and,  even  if  made 
pending  judicial  proceedings,  are  not  unconstltutionaL — Walter  v.  Town  of 
Union,  33  N.  J.  Law,  350. 

6.  Illegal  Issue  of  Municipal  Bonds. 

[a]  (U.  S.  Sup.,  Ariz.,  1899)  The  fact  that  bonds  of  a  municipality  In  a  ter- 
ritory have  been  adjudged  void  because  there  was  no  power  to  issue  them  is 
immaterial,  when  they  have  been  subsequently  made  valid  by  an  act  of  con- 
gress giving  such  power.— Utter  v.  Franklin,  19  Sup.  Ct  183,  172  U.  S.  416,  43 
L.  Ed.  498. 

[b]  (U.  S.  Sup.,  Iowa,  1866)  Municipal  bonds  in  aid  of  railways,  illegal  at 
the  time  of  issuance,  may  be  legalized  by  the  legislature. — Rogers  v.  City  of 
Keokuk,  14  Sup.  Ct.  1162,  154  U.  S.  546,  18  L.  Ed.  74. 

[c]  (U.  S.  C.  C.  A.,  Kan.,  1898)  A  special  curative  statute,  legalizing  bonds 
of  a  particular  municipality,  which  are  Invalid  only  because  of  a  defective 
or  irregular  exercise  of  the  power  conferred  on  the  municipality  to  issue  them, 
is  not  within  the  inhibition  of  Const.  Kan.  art  2,  §  17,  that  no  special  law 
shall  be  passed  where  a  general  law  can  be  made  applicable;  nor  of  article 
12,  S  1,  that  the  legislature  shall  pass  no  special  laws  conferring  corporate 
powers.— Springfield  Safe-Deposit  &  Trust  Co.  v.  Qty  of  Attica,  85  Fed.  387, 
29  C.  C.  A.  214. 

[d]  (U.  S.  C.  C.  A.,  Tex.,  1894)  The  legislature  cannot  validate  county  bonds 
issued  in  violation  of  constitutional  provisions  in  force  at  the  date  of  the 
validating  act— Quaker  City  Nat  Bank  v.  Nolan  County,  66  Fed.  883,  14  C. 
C.  A.  157. 

[e]  (Ind.  Sup.  1898)  The  legislature  has  power,  unless  vested  rights  have 
Intervened,  to  legalize  by  curative  act  bonds  Issued  by  a  city  for  an  unauthor- 
ized purpose.— Schneck  v.  aty  of  Jeffersonville,  52  N.  E.  212,  152  Ind.  204. 

[f]  (Tex.  Civ.  App.  1894)  The  issuance  by  county  conmilssloners  of  bonds 
to  erect  a  court  house  and  jail  at  a  place  not  then  the  county  seat,  but  so  made 
by  a  subsequent  election,  is  legalized  by  Laws  1891.  p.  30,  validating  the  loca- 
tion of  county  seats  established  by  such  an  election,  on  the  ground  that  where 
a  contract  which  a  municipal  corporation  has  attempted  to  make  Is  invalid, 
for  want  of  legislative  authority,  it  is  made  valid  by  a  subsequent  grant  there- 
of.—Ball  V.  Presidio  County,  27  S.  W.  702. 

[g]  (Va.  Sup.  1895)  The  legislature  may  authorize  a  county  or  municipality 
to  subscribe  to  the  stock  of  a  railroad  company,  and  to  issue  bonds  to  pay 
for  it;  and,  if  the  conditions  precedent  to  the  exercise  of  such  power  have 
not  been  complied  with,  the  legislature  can  cure  all  irregularities  by  subse- 
quent legislation.— BeU  v.  Railroad  Co.,  20  S.  E.  942,  91  Va.  99. 

6.  Irregular  Tax  Proceedings, 

[a]  (Fla.  Sup.  1884)  Where  an  act  of  the  legislature  legalizes  an  assessment 
which  has  been  declared  illegal  by  the  courts  on  account  of  want  of  power  In 
the  municipal  government  to  impose  such  a  tax,  and  the  curative  act  confers 
power  to  levy  the  tax,  such  act  Is  not  unconstitutional,  as  retroactive. — City 
of  Jacksonville  v.  Basnett,  20  Fla.  525.  * 

Lb]  (Iowa  Sup.  1889)  A  judgment  declaring  void  the  establishment  of  a 
local  improvement  because  of  lack  of  jurisdiction  for  want  of  a  proper  peti- 
tion Is  no  bar  to  subsequent  proceedings  to  assess  taxes  to  pay  for  such  im- 
provement under  a  curative  act  validating  its  establishment. — ^Richman  v.  Su- 
pervisors, 42  N.  W.  422,  77  Iowa,  513. 

[c]  (Ky.  App.  1896)  Void  assessments  of  town  taxes  on  land  cannot  be 
cured  by  legislation  after  the  institution  of  suits  to  enjoin  their  collection. — 
Turner  v.  Town  of  Pewee  Valley,  38  S.  W.  143.  100  Ky.  288;  Nock  v.  Same.  Id. 

[dl  (N.  Y.  Sup.  1890)    The  legislature  has  power  to  ratify  and  relevy  void 
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taxes,  and  the  power  includes  the  interest  as  well  as  the  amount  of  the  tax 
originally.-^Van  Deventer  v.  Long  Island  City,  10  N.  Y.  Supp.  801,  57  Hun, 
5UUL 

[e]  (N.  Y.  Sup.  1890)  Where  tax  proceedings  are  otherwise  valid,  the  failure 
of  the  assessors  to  make  and  attach  to  the  rolls  the  affidavit  required  by  law 
is  an  irregularity  which  may  be  cured  by  a  subsequent  act. — ^In  re  East  Ave. 
Baptist  Church,  11  N.  Y.  Supp.  113,  57  Hun,  590. 

if]  (N.  Y.  Sup.  1896)  In  the  city  of  Brooklyn,  where  a  vacant  tract  owned 
by  a  nonresident  was  assessed  as  resident  land  to  a  fictitious  person,  and 
taxed  as  such,  the  defect  was  Jurisdictional,  and  a  retroactive  statute  could 
not  validate  the  tax  without  a  reassessment. — Hagner  v.  Hall,  42  N.  Y.  Supp. 
63,  10  App.  Div.  581. 

[g]  (N.  Y.  Sup.  1898)  Laws  1862,  c.  385,  Ut.  7,  §  72,  as  amended  by  Laws 
1890,  c  294,  providing  that  assessments  for  street  paving  shall  be  valid  not- 
withstanding irregularity  in  the  proceedings,  and  authorizing  the  council  to 
correct  irregularities  and  collect  the  assessment,  does  not  ratify  proceedings 
that  are  without  Jurisdiction. — Conde  v.  City  of  Schenectady,  51  N.  Y.  Supp. 
854,  29  App.  Div.  604. 

Ih]  (N.  Y.  Sup.  1898)  Laws  1895,  c.  1015,  providing  that  no  tax  assessment 
or  water  rate  theretofore  levied,  in  reference  to  property  in  the  city  of  Brook- 
lyn, should  be  held  invalid  by  reason  of  two  or  more  lots  being  valued  or 
assessed  as  one  parcel,  or  that  such  tax  or  rate  had  been  levied  upon  two  or 
more  lots  as  one  parcel,  was  within  the  constitutional  power  of  the  legislature 
and  is  valid.— Smith  v.  City  of  Brooklyn,  52  N.  Y.  Supp.  974,  32  App.  Div.  223. 

[i]  (N.  D.  Sup.  1896)  Laws  1891,  c.  104,  declaring  a  tax  previously  levied 
by  the  state  board  of  e<iuallzation  without  authority  as  valid  as  if  made  by 
the  legislative  assembly,  as  provided  by  law,  is  valid. — Shuttuck  v.  Smith, 
69  N.  W.  5i  6  N.  D.  56. 

7.  Defective  Incorporation. 

[a]  (111.  Sup.  1890)  The  illegality  of  corporate  acts  because  of  the  hivalidity 
of  the  act  of  incori>oration  is  cured  by  a  statute  which  recognizes  the  corpo- 
rate existence  of  the  company  by  amending  its  charter,  and  also  recognizes 
Its  right  to  substitute  stone  or  gravel  for  plank  upon  a  road  already  con- 
structed.—Snell  V.  Cnty  of  Chicago,  24  N.  E.  532,  133  111.  413,  8  L.  R.  A.  858. 

[b]  (Md.  Sup.  1892)  A  special  act  recognizing  a  corporation  as  a  valid,  ex- 
isting one,  and  authorizing  it  to  exercise  corporate  rights,  cures  all  charter 
defects  in  its  original  certificate  of  organization. — Koch  v.  Railway  Co.,  23 
Atl.  463,  75  Md.  222,  15  L.  R.  A.  377. 

[c]  (Wis.  Sup.  1898)  The  legislature  can  legalize  the  Incorporation  of  de- 
fectively Incorporated  villages,  and  ratify  their  corporate  acts,  where  no  vested 
rlghte  are  aflTected.— State  v.  McGovem,  76  N.  W.  593,  100  Wis.  666. 

3.  Defective  Organization  of  School  District. 

[al  (Iowa  Sup.  1869)  The  legislature  has  the  power  to  pass  a  curative  act 
legalizing  the  defective  organization  of  a  school  district  already  in  existence 
under  the  general  law  authorizing  the  creation  of  independent  school  dis- 
tricts.—State  V.  Squires,  26  Iowa,  340. 

9,  Irregularity  in  Execution  of  Instrument 

[al  (Ark.  Sup.  1884)  Retrospective  legislation  is  not  prohibited  by  the  con- 
stitution, and  healing  laws  may  be  passed  confirming  previous  conveyances  and 
caring  defects  which  arise  out  of  some  technical  informality  in  their  execu- 
ti<m  or  acknowledgment. — Johnson  v.  Richardson,  44  Ark.  365. 

[bl  (Ark.  Sup.  1895)  The  legislature  may  validate  deeds  invalid  for  failure 
of  the  parties  to  comply  with  some  statutory  requirement — Pelt  v.  Payne, 
30  S.  W.  426,  60  Ark.  637. 

[c]  (Fla.  Sup.  1892)  A  legislature  has  power,  in  the  absence  of  any  in- 
hibiting constitutional  limitation,  and  except  as  against  prior  vested  rights, 
to  cure  by  retroactive  legislation  defective  acknowledgments  of  deeds  in  all 
cases  where  the  purpose  of  the  acknowledgment  is  the  admission  of  the  in- 
strument acknowledged  to  record,  or  its  use  in  evidence.^-Smnmer  v.  Mitchell, 
10  South.  512,  29  Fla.  179,  14  L.  R.  A.  815. 

[d]  (N.  C.  Sup.  1897)    Acts  ^893,  c.  293,  curing  defective  probates  of  deeds 
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in  certain  cases,  Is  not  invalid,  as  between  the  parties  to  deeds  defectively  pro- 
bated, because  retrospective.— Barrett  v.  Barrett,  26  S.  E.  601,  120  N.  C.  127. 
36  L.  R.  A.  226. 

[e]  (Tenn.  Sup.  1841)  It  is  within  the  competency  of  the  legislature  to  pass 
an  act  to  cure  the  defective  probate  of  written  instruments;  and,  whether 
the  provisions  relate  to  the  future  or  the  past,  they  affect  the  remedy,  and 
not  the  right. — Hughes  v.  Cannon,  2  Humph.  589. 

10,  Irregularity  in  Record  of  Instruments, 

[a]  (N.  C.  Sup.  1897)  Acts  extending  the  time  for  the  registration  of  convey- 
ances of  land,  which  include  deeds  of  gift,  are  within  the  discretion  of  the 
legislature.— Splvey  v.  Rose.  26  S.  B.  701,  120  N.  C.  163. 

[b]  (Tenn.  Sup.  1814)  The  legislature  has  the  constitutional  right  to  vali- 
date imperfect  and  irregular  registrations  by  subsequent  laws. — Jackson  v. 
Dillon's  Lessee,  2  Overt  261. 

11,  Defective  Sales, 

[a]  (Ind.  Sup.  1855)  It  was  competent  for  the  legislature,  under  the  consti- 
tution of  1816,  to  legalize  by  a  retrospective  enactment  a  sale  of  an  infant's 
land  made  under  an  order  of  the  probate  court  without  appraisement — ^Davis 
y.  BanlL.  7  Ind.  316. 

Lb]  (Ky.  App.  1864)  The  acts  ot  1861  and  1862,  authorizing  the  conarma- 
tion  of  defective  sales  of  infants'  real  estate,  do  not  operate  to  impair  the 
obligation  of  contracts  or  to  devest  vested  rights,  and  are  constitutional. — 
Thornton  v.  McGrath,  1  Duv.  349.  • 

[c]  (Md.  Sup.  1890)  The  legislature  has  no  power  to  validate  by  retroactive 
legislation  a  Judicial  sale  of  real  estate  which  was  void  for  want  of  Jurisdic- 
tion in  the  court  to  make  it;  at  least,  not  without  making  provision  for  com^ 
pensating  the  owners  of  the  property. — Roche  v.  Waters,  19  Atl.  535,  72  Md. 
264,  7  L.  R.  A.  533. 

[d]  (Miss.  Sup.  1881)  The  statute  which  makes  deeds  conclusive  evidence 
of  title  five  years  after  sales  of  land  for  levee  taxes  is  valid  to  the  extent 
of  curing  the  failure  of  a  collector  to  give  a  bond  required  by  statute  alone, 
and  not  by  the  constitution. — Powers  v.  Penny,  59  Miss.  5. 

[e]  (Tex.  Civ.  App.  1896)  Act  May  2,  1898,  validating  previous  sales  of  land 
by  executors  under  powers  in  wills  probated  in  other  states,  and  not  probated 
in  Texas,  is  a  proper  exercise  of  legislative  power. — ^De  Zbranikov  v.  Burnett, 
31  S.  W.  71,  10  Tex.  Civ.  App.  442. 

[f]  (Wash.  Sup.  1893)  As  the  administration  of  an  estate  is  a  proceeding 
in  rem,  the  legislature  may  validate  sales  previously  made,  without  a  compli- 
ance with  the  statutory  requirements  that  a  petition  he  filed  and  citaticm  issued. 
—Ackerson  v.  Orchard,  35  Pac.  605,  7  Wash.  377. 

12,  Irregularities  in  Judicial  Proceedings, 

[a]  (HI.  Sup.  1857)  A  void  procedure  cannot  be  made  valid  by  a  subsequent 
law  of  the  legislature.— McDaniel  v.  Oorrell,  19  111.  226. 

[b]  (Ind.  Sup.  1862)  The  legislature  may  by  a  curative  act  validate  the  pro- 
ceedings of  a  term  of  court  holden  without  authority  of  law. — ^Walp(rfe  v.  El- 
liott, 18  Ind.  258. 

[cj  (Ind.  Sup.  1892)  Where  Judicial  proceedings  are  void  because  of  an  en- 
tire absence  of  notice  to  a  property  owner;  a  subsequent  statute  assuming  to 
validate  such  proceedings  is  invalid.— Commissioners  v.  Fahlor,  31  N.  £.  1112, 
132  Ind.  426. 

Id}  (N.  Y.  Sup.  1898)  Laws  1896,  c.  649,  validating  defective  proceedings  to 
obtain  authority  to  maintain  street  surface  railroads,  is  not  a  local  or  private 
statute,  within  the  prohibition  of  Ck)n8t  art.  3,  §  18,  though  It  may  affect  but 
one  railroad  company  in  the  state. — In  re  Buffalo  Traction  Co.,  49  N.  Y.  Supp. 
1062,  25  App.  Div.  447. 

73,  Defective  Establishment  of  Highways, 

[a]  (Iowa  Sup.  1896)  The  legislature  may  legalize  any  defect  in  proceedings 
to  Improve  a  street  if  the  defect  or  want  of  compliance  with  the  law  relates 
to  a  requirement  which  might  have  been  dispensed  with  In  the  first  instance. 
—City  of  Clinton  v.  WaUiker,  68  N.  W.  431,  98  Iowa,  655. 

Lb]  (Mont  Sup.  1898)    Pol.  Code  1895,  S  2600,  providing  that  aU  highways 
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laid  out  or  erected  by  the  public,  or  now  traveled  or  used  by  it,  are  public 
highways,  is  a  remedial  statute,  intended  to  cure  irregularities,  but  not  to 
supply  Jurisdiction,  where  none  was  acquired  in  the  creation  of  such  high- 
ways.— State  V.  Auchard,  55  Pac.  361. 

[c]  (Or.  Sup.  18D7)  Act  Oct.  29,  1870,  curing  irregularities  in  the  laying  out 
of  a  highway,  is  without  effect,  where  the  original  proceedings  were  without 
Jurisdiction.— Grady  v.  Dundon,  47  Pac.  915,  30  Or.  333. 

14.  Deeds  of  Married  Wometu 

[a]  (U.  S.  Sup.,  Pa.,  1834)  The  act  of  1820,  which  provides  that  deeds  of 
conveyance  by  femes  covert  shall  not  be  void  because  of  defective  acknowl- 
edgment, is  not  unconstitutional.— Watson  v.  Mercer,  8  Pet.  88,  8  L.  Ed.  876. 

[bl  (Ala.  Sup.  1803)  An  act  which  provides  that  conveyances  by  husband 
and  wife,  theretofore  made,  shall  not  be  held  insufficient  in  law  on  account 
of  defects  in  the  certificates  of  acknowledgment,  is  unconstitutional. — ^Trust 
Co.  V.  Boykin,  38  Ala.  510. 

[cl  (N.  Y.  App.  1871)  A  curative  act  may  be  passed  under  which  deeds  ex- 
ecuted before  its  enactment  by  husband  and  wife  will  be  adjudged  valid  and 
operative,  as  against  those  claiming  under  the  wife,  although  not  acknowledged 
by  her  in  any  form. — Hardenburgh  v.  Lakin,  47  N.  Y.  109. 

15.  Void  MarricLges. 

[a]  (W.  Va.  Sup.  1890)  A  marriage  void  in  toto  at  the  time  it  is  made  can- 
not be  made  valid  by  a  subsequent  statute,  so  as  to  impose  upon  the  husband 
the  burden  of  alimony.— Stewart  v.  Yandervort,  12  S.  B.  736,  34  W.  Va.  524, 
12  L.  R.  A.  50. 

16.  Defective  Execution  of  a  Law. 

[a]  (111.  Sup.  1852)  A  defective  execution  of  a  law  cannot  be  cured  by  sub- 
sequent legislation.— Marsh  v.  Chesnut,  14  111.  223. 


(98  Fed.  613.) 

WELSBACH  LIGHT  CO.  v.  AMERICAN  INCANDESCENT  LAMP  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  7,  1899.) 

No.  95. 

1.  Patents— Anticipation— Prior  Kkowlbdgb  and  Use. 

The  provision  of  Rev.  St.  U.  S.  f  4886,  which  denies  to  an  inventor  the 
right  to  a  patent  where  the  thing  invented  was  known  and  used  by  others 
In  this  country  before  his  invention  thereof  is  applicable  to  both  domestic 
and  foreign  inventors,  and  in  either  case,  to  defeat  a  patent,  such  knowl- 
edge and  use  must  have  been  before  the  date  of  the  patentee's  actual  in- 
vention; and,  as  against  an  infringer,  the  patentee  in  a  United  States  pat- 
ent for  an  invention  previously  made  by  him,  and  patented  in  a  foreign 
country,  may,  to  avoid  alleged  use  in  this  country  by  an  infringer  before 
the  date  of  the  foreign  patent,  show  the  date  of  the  application  for  such 
patent,  for  the  purpose  of  showing  the  actual  date  of  his  invention. 

S.  Same— Incandescent  Mantles. 

The  Rawson  patent.  No.  407,963,  for  an  improvement  in  the  production 
of  incandescent  mantles,  is  not  void  on  the  ground  of  prior  knowledge  and 
use  in  this  country  by  Welsbach  before  the  date  of  the  English  patent, 
as,  if  such  knowledge  and  use  existed,  it  was  subsequent  to  the  application 
for  such  patent,  and  hence  to  the  date  of  the  actual  invention  by  the  pat- 
entees. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern IHstrict  of  New  York. 

R.  D.  Kenjon  and  Wm.  H.  Kenjon,  for  appellants. 
John  B.  Bennett,  for  appellee. 
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Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  This  is  an  appeal  from  an  interlocu- 
tory order  of  the  circuit  court  for  the  Southern  district  of  New 
York  which  granted  an  injunction  pendente  lite  against  the  in- 
fringement of  claim  1  of  letters  patent  No.  407,963,  applied  for  Aug- 
ust 21,  1888,  dated  July  30,  1889,  and  issued  to  Frederick  L.  and 
William  S.  Rawson  for  an  improvement  in  the  production  of  in- 
candescent mantles.  The  patent  had  been  sustained  by  Judge 
Townsend  at  final  hearing  in  Welsbach  Light  Co.  v.  Sunlight  In- 
candescent Gaslight  Co.  (C.  C.)  87  Fed.  221,  and  from  his  decree 
no  appeal  was  taken.  Upon  the  subsequent  application  of  the  com- 
plainant for  an  injunction  against  the  Rex  Incandescent  Light  Com- 
pany (C.C.;  94  Fed.  1006),  Judge  Lacombe  went  over  the  record  in  the 
Sunlight  Case  and  the  briefs  of  counsel  therein,  with  the  result 
of  an  absolute  concurrence  in  Judge  Townsend's  conclusions.  The 
Rawson  invention  was  designed  to  give  to  the  Welsbach  mantle 
commercial  utility  and  value,  and  was  of  a  remarkable  and  meri- 
torious character.    It  is  described  by  Judge  Townsend  as  follows: 

"In  1885  Dr.  Carl  Auer  von  Welsbach  discovered  or  Invented  the  mantle  of 
the  incandescent  light  which  bears  his  name.  Prior  to  that  date  it  was  known 
that  certain  rare  earths,  when  heated  to  incandescence,  were  possessed  of  ^reat 
iimiiuo8ity.  Dr.  Auer  von  Welsbach,  or,  as  he  wlU  hereafter  be  caUed,  Wels- 
bach, was  the  first  to  discover  that  by  immersing  a  textile  fabric  in  a  solution 
of  the  salts  of  said  rare  earths,  and  afterwards  applying  heat  and  consuming 
the  fabric,  the  earthy  salts  would  be  left  in  a  coherent  condition  exactly  repro- 
ducing the  fabric  consumed,  and  capable  of  emitting  the  Intense  white  Wels- 
bach incandescent  light  Great  as  was  this  scientific  discovery,  it  was  commer- 
cially valueless.  The  resultant  product  was  so  light  and  fragile  that  although, 
as  stated  by  the  Inventor,  *it  would  remain  eCTective  as  an  iUuminant  for  hun- 
dreds of  hours,'  it  would  crumble  to  ashes  if  handled,  or  even  touched  by  a 
hard  body.  In  their  specification  the  patentees,  after  speaking  of  the  difficulty 
previously  found  in  transporting  these  mantles  without  breakage,  say:  *This 
difficulty  our  invention  is  designed  to  overcome  by  dipping  the  mantles,  after 
they  have  been  given  their  proper  shape,  into  a  liquid  which  will  thoroughly 
penetrate  the  pores  of  the  material,  and  will  afterwards  set  to  such  a  degree 
of  hardness  as  to  protect  the  material  from  danger  of  breakage  in  packing  or 
handling,  and  which  can  afterwards  be  removed  without  mechanical  injury  to 
the  mantles,  or  without  leaving  any  objectionable  residue.' " 

The  main  defense  rests  upon  the  alleged  facts  that  Welsbach 
and  Ludwig  Heitinger  jointly,  or  one  of  them  severally,  invented 
the  Rawson  improvement  in  Vienna  in  1886,  and  that  Welsbach  in- 
troduced it  into  this  country  in  1887,  and  made  on  March  3,  1888, 
a  joint  application  for  letters  patent  for  it.  They  did  make  a  joint 
application  for  two  inventions,  one  of  which  was  Welsbach's  for 
a  reinforcement  of  his  mantle  by  reimmersion  in  the  original  Wels- 
bach solution,  and  the  other  for  the  Rawson  invention.  The  patent 
office  rejected  the  claims  for  the  latter  upon  the  Rawson  English 
patent,  published  July  23,  1887,  the  specification  of  which  was  filed 
September  1,  1886.  Thereupon  Welsbach  and  Heitinger  filed  an 
abandonment  of  their  application,  and  Welsbach  filed  a  new  ap- 
plication for  the  other  invention,  and  received  a  patent  therefor. 
The  position  of  the  defendant,  based  upon  the  alleged  invention  by 
Welsbach  or  Heitinger  of  the  Rawson  improvement  in  Vienna  in 
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1886,  is  that  Rawson,  who  subsequently  received  letters  patent 
of  the  United  States,  cannot  place  the  date  of  his  foreign  invention 
prior  to  the  date  of  his  English  patent,  viz.  prior  to  July  23,  1887, 
and  consequently  that  Welsbach  or  Heitinger  was,  or  both  of  them 
were,  entitled  to  a  patent  when  it  was  rejected.  The  alleged  fact 
of  the  invention  by  Welsbach  or  Heitinger  is  not  supported  by  tes- 
timony in  the  record.  The  affidavit  of  A.  Ernest  Nienstadt  proves 
nothing  in  regard  to  this  invention.  Welsbach  filed  on  October 
20,  1886,  an  application  supplementary  to  an  application  of  April 
28,  1886,  upon  which  his  Grerman  patent,  No.  41,945,  was  issued 
on  December  17,  1887;  but  while,  in  his  supplementary  application, 
he  stated  an  improvement  of  the  Rawson  character,  he  did  not 
claim  it  as  his  own.  The  Welsbach  light  Company,  established 
in  1887  or  1888,  knew  of  the  great  commercial  importance  of  this 
invention,  and  of  the  importance  of  obtaining  an  exclusive  right  to 
use  it;  but,  as  appears  by  the  testimony  of  Mr.  Bandal  Morgan,  its 
vice  president,  it  learned  at  the  time  of  the  abandonment  of  the 
application  in  this  country  that  Welsbach  made  no  claim  that  he, 
either  separately  or  jointly  with  Heitinger,  invented  the  improve- 
ment. No  subsequent  application  was  ever  made  by  Heitinger. 
What  foundation,  if  any,  he  had  for  an  assertion  of  original  inven- 
tion, does  not  appear  in  the  record,  which  also  fails  to  show  how 
Welsbach's  title  to  originality  ever  existed.  The  distinction  be- 
tween his  inventions  for  the  strengthening  of  his  mantle,  as  shown 
in  his  French  patent  of  1886  (No.  172,064),  his  English  patent  of 
April  24,  1886  (No.  15,255),  and  his  German  patent  (No.  41,945), 
mentioned  supra,  and  the  Bawson  invention,  is  pointed  out  by 
Jadge  Lacombe  in  Welsbach  Light  Co.  v.  Eex  Incandescent  Light 
Co.,  supra.  This  is  not  the  case  of  an  interference  in  the  patent 
office,  or  of  a  contest  in  the  courts  between  two  original  inventors 
for  priority  of  invention,  in  which  it  is  the  established  rule,  under 
section  4923,  Rev.  St.  U.  S.,  that  an  original  inventor,  who  applies 
for  letters  patent  of  the  United  States,  cannot  be  deprived  of  his 
right  to  a  patent  by  the  fact  that  an  inventor  had  made  in  a  foreign 
country,  at  a  prior  date,  the  same  original  invention,  but  which  had 
not  been  described  at  a  prior  date  in  a  patent  or  in  a  printed  publica- 
tion. Ireson  v.  Pierce  (C.  C.)  39  Fed.  797;  Roemer  v.  Simon,  95  U. 
a  214,  24  L.  Ed.  384;  Elizabeth  v.  Pavement  Co.,  97  U.  S.  126,  24 
L.  Ed.  1000.  The  subject  of  the  practice  in  the  patent  office  upon 
two  applications  by  two  original  inventors  in  a  foreign  country 
of  the  same  invention  is  stated  in  Lander  v.  Crowell,  16  O.  G.  405. 
Neither  the  practice  under,  nor  the  established  construction  of, 
section  4923,  has  a  bearing  upon  this  case,  because  Welsbach  is 
not  shown  to  have  been  in  any  country  an  inventor  of  the  Rawson* 
improvement;  but  if  it  was  used  in  this  country,  either  before  or 
after  the  date  of  the  Rawson  United  States  patent,  by  a  person  not 
claiming  under  the  Rawsons,  it  was  used  by  an  infringer.  This 
question  then  arises:  Can  an  infringer  defeat  letters  patent  of 
the  United  States  to  an  original  inventor  in  a  foreign  country  by 
proof  that  a  few  days  before  the  date  of  a  prior  foreign  patent  to 
the  same  inventor,  but  not  before  the  date  of  the  application  for 
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Buch  patent,  and  leas  than  two  years  before  the  date  of  the  ap- 
plication for  a  United  States  patent,  the  invention  was  used  in 
this  country  by  a  person  who  did  not  invent  it? 

It  is  contended  by  the  defendant  that,  under  section  4886  of  the 
Bevised  Statutes,  the  Rawsoi^  patent  was  void,  on  the  ground  that 
the  improvement  was  known  and  used  in  this  country  before  the 
invention  thereof,  because  the  actual  inventor  is  not  permitted  to 
show  that  the  date  of  his  invention  was  prior  to  the  date  of  his 
foreign  patent.    The  section  is  as  follows: 

'*Any  person  who  has  invented  or  discovered  any  new  and  useful  art,  ma- 
chine, manufacture  or  composition  of  matter,  or  any  new  and  useful  improve- 
ment thereof,  not  known  and  used  by  others  in  this  country  and  not  patented 
or  described  in  any  printed  publication  in  this  or  any  foreign  country  before 
the  Invention  or  discovery  thereof,  or  not  in  public  use  or  sale  for  more  than 
two  years  prior  to  his  application,  unless  the  same  is  proved  to  have  been 
abandoned,  may,  upon  payment  of  the  fees  required  by  law,  and  other  due 
proceedings  had,  obtain  a  patent  therefor." 

The  section  gives  to  an  inventor,  foreign  or  domestic,  the  right 
to  a  patent,  unless  certain  conditions  existed,  neither  of  which  in 
fact  existed  in  this  case.  The  Rawson  invention  had  not  been  pat- 
ented or  described  in  any  country  before  the  patentees  invented  it, 
had  not  been  in  public  use  or  on  sale  for  more  than  two  years  prior 
to  their  application,  had  not  been  abandoned,  and  had  not  been 
known  or  used  in  this  country  by  any  one  before  the  date  of  the  in- 
vention. If  no  other  disabilities  prevent,  an  inventor  may  obtain 
a  patent  of  the  United  States  for  an  invention  made  and  previously 
patented  in  a  foreign  country,  unless  the  same  has  been  introduced 
into  public  use  in  the  United  States  for  more  than  two  years  prior 
to  the  application  (section  4887),  which  is,  in  substance,  the  qualifica- 
tion which  exists  in  section  4886,  as  applicable  to  any  invention; 
and  it  is  not  necessary  that  the  introduction  shall  have  been  made 
with  the  consent  of  the  inventor.  Andrews  v.  Hovey,  123  U.  S.  267, 
8-  Sup.  Ct.  101,  31  L.  Ed.  557;  Id.,  124  U.  S.  694,  8  Sup.  a.  676,  31 
L.  Ed.  557.  It  is,  however,  said  that  the  section  requires  that  the  in- 
vention must  not  have  been  known  or  used  in  this  country  before 
the  date  of  the  invention,  and  that  the  date  of  the  publication  of 
the  foreign  Rawson  patent  is  the  date  de  jure.  The  section  applies 
to  all  inventions,  irrespective  of  the  place  of  their  origin,  and  the 
term  "date  of  invention'*  is  used  without  discrimination  between 
classes  of  inventions.  The  theory  of  the  defendant  is  that,  as  to  the 
domestic  inventor,  knowledge  in  tiiis  country  must  precede  the  actual 
date  of  the  invention,  but  3iat,  as  to  a  foreign  inventor,  knowledge 
in  this  country  need  only  precede  the  date  of  the  publication  of  his 
foreign  patent.  We  are  of  opinion  that  the  language  of  the  section 
refers  to  the  actual,  and  not  an  artificial,  date,  and  that,  where  there 
is  no  contest  between  inventors,  if  knowledge  in  this  country  did 
not  precede  the  actual  date  of  the  invention,  unless  it  had  been  used 
in  this  country  for  two  years  before  the  aK>lication,  the  inventor  was 
entitled  to  a  patent.  This  question  was  before  Judge  Dallas  in  Hani- 
fen  V.  Godshalk  CJo.  (0.  C.)  78  Fed.  811,  and  before  Judge  Townsend  in 
Hanifen  v.  Price  (C.  C.)  96  Fed.  435,  whose  opinions  are  in  conformity 
with  those  herein  expressed.    Our  conclusion  is  that,  as  against  an 
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Infringer^  the  patentee  in  a  United  States  patent  for  an  invention 
previouslj  made  by  him  and  patented  in  a  foreign  country  may,  to 
avoid  alleged  use  in  this  country  by  an  infringer  before  the  date  of 
the  foreign  patent,  show  the  date  of  the  application  for  the  foreign 
patent,  for  the  purpose  of  showing  the  actual  date  of  his  invention 
in  a  foreign  country. 

Upon  the  facts  shown  in  the  record,  it  is  not,  in  our  opinion,  cer- 
tain that  the  Rawson  improvement  was  introduced  into  this  country 
before  July  23,  1887,  It  is  true  that  Welsbach  came  to  New  York 
on  April  24,  1887,  for  the  purpose  of  organizing  a  corporation  and 
manufacturing  mantles,  and  opened  an  office  at  No.  10  Wall  street, 
and  paid  rent  for  the  months  of  June  and  July  of  that  year.  A 
sufficient  number  of  witnesses  testify  that  they  worked  in  the  office 
for  a  part  of  the  month  of  June,  and,  after  an  intermission  of  three 
or  four  weeks,  in  Warren  street  in  July,  and  used  a  process  like 
the  Bawson  process.  There  are  a  variety  of  circumstances  which 
throw  doubt  upon  the  credibility  of  the  fact  of  the  use  of  the  im- 
provement at  tiiat  early  period,  although  undoubtedly  it  was  subse- 
quently used.  It  is,  however,  unnecessary  to  recite  the  circum- 
stances of  thie  part  of  the  case,  or  to  make  a  finding  thereon. 

The  defendants  also  make  the  point  that  the  English  Bawson 
patent  was  confined  by  its  terms  to  a  hot  process;  that  a  cold  pro- 
cess was  a  new  invention,  and  therefore  was  known  in  this  country 
before  Rawson  made  it.  The  conclusion  that  a  cold  process  was  a 
new  invention  made  after  the  date  of  the  English  patent  does  not 
seem  to  us  to  rest  upon  sufficient  evidence. 

The  effort  which  was  made  to  show  that  William  S.  Rawson  was 
the  sole  inventor  of  the  invention  of  the  Rawson  patent  fails  to  con- 
vince the  mind,  and  was  not  persuasive.  The  order  of  the  circuit 
court  is  affirmed,  with  costs. 


(98  Fed.  617.) 

CARY  MFG.  CO.  v.  NEAL  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  7,  1899.) 

No.  19. 

1  Design  Patents—Validitt— Invention. 

Originality  and  tlie  exercise  of  the  inyentiye  faculty  are  as  essential  to 
the  validity  of  a  design  patent  as  a  mechanical  patent. 
2.  Same— Invention— Box  Fasteners. 

The  Cary  design  patent,  No.  28,142,  for  a  box  fastener,  consisting  of  a 
metal  strap,  which  diflTers  in  construction  from  the  one  described  in  a  prior 
mechanical  patent  to  the  same  patentee  only  in  omitting  a  corrugation 
along  the  edges,  making  the  strap  plain,  does  not  disclose  invention,  and  is 
void. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

A.  G.  N.  Vermilya,  for  appellant. 
Robert  Stewart,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 
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SHIPMAN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  the  United  States  for  the  Southern  district  of  New 
York,  which  dismissed  a  bill  in  equity  for  the  infringement  of  letters 
patent  No.  28,142,  applied  for  on  October  15,  1894,  and  issued  on 
January  11, 1898,  to  Spencer  C.  Gary,  for  a  design  for  a  box  fastener. 
90  Fed.  725.  On  April  21,  1891,  the  same  Gary  obtained  letters  pat- 
ent No.  450,753  for  a  box  fastener  as  an  article  of  manufacture.  The 
invention  was  a  very  narrow  one,  and  was  described  in  the  claim  as 
follows: 

**A8  an  article  of  manufacture,  a  box  strap  composed  of  a  metal  plate  or 
strip,  the  end  edges  of  which  are  curved  in  outUne,  and  having  a  corrugation 
which  is  continuous  at,  along,  and  upon  the  side  edges,  and  said  end  edges  and 
tongues  at  or  near  the  strap  ends  cut  from  the  strap  body  within  the  line  of 
said  edge  corrugation,  and  bent  at  an  angle  to  the  face  of  the  strap  which  is 
opposite  to  the  corrugated  face  thereof,  substantially  as  and  for  the  purpose  set 
forth." 

The  limited  character  of  his  invention  is  apparent  from  the  follow- 
ing excerpt  from  the  specification  of  the  patent: 

•*I  am  aware  that  box  straps  have  been  heretofore  formed  with  tongues  cut 
from  the  strap  body,  and  bent  at  an  angle  to  the  face  thereof,  and  hence  I 
make  no  claim  thereto,  broadly,  herein.  1  am  also  aware  that  box  straps  have 
been  formed  with  their  end  edges  curved  in  outline,  and  therefore  1  make  no 
claim  to  such  form  of  the  said  edges,  broadly,  herein;  and  I  am  also  aware  that 
box  straps  have  been  corrugated  along  and  upon  their  side  edges  and  have 
been  given  corrugations  extending  laterally  of  the  strap;  but  in  such  latter  case 
the  lateral  corrugations  have  not  been  at  and  upon  the  said  end  edges.'* 

His  design  patent  consisted  ''in  a  box  fastener  having  ends  bounded 
by  curved  lines  and  upwardly  or  downwardly  extending  prongs,  with 
openings  in  the  material,  the  main  surface  of  which  is  plain,  and  the 
essential  features  are  a  plain,  flat  body  bounded  at  the  sides  by  sub- 
stantially straight  lines  and  at  each  end  by  a  curved  line,  having 
near  each  end  openings  in  the  face,  and  prongs  extending  from  the 
sides  of  the  openings  at  substantially  right  angles  to  the  surface  of 
the  main  body  of  the  fastener."  The  invention  of  the  mechanical 
patent  had  a  continuous  corrugated  edge,  which  extended  along  and 
upon  the  edges  of  the  fastener.  The  design  patent  has  a  plain,  flat 
body.  This  is  the  only  difference  between  them  as  disclosed  in  the 
specification  of  either  patent,  and  the  question  in  the  case  is  whether 
the  omission  of  the  corrugated  edge  Is  patentable. 

Section  4929  of  the  Revised  Statutes  provides  that  any  person  who, 
by  his  own  industry,  genius,  efforts,  and  expense,  has  invented  and 
produced  any  new  and  useful  original  shape  or  configuration  of  any 
article  of  manufacture,  may  obtain  a  patent  therefor.  It  has  been 
clearly  stated  that,  to  entitle  an  inventor  to  the  benefit  of  the  sec- 
tion in  regard  to  design  patents,  "there  must  be  originality,  and  the 
exercise  of  the  inventive  faculty."  "Mere  mechanical  skill  is  insuf- 
ficient. There  must  be  something  akin  to  genius, — an  effort  of  the 
brain,  as  well  as  the  hand."  Smith  v.  Saddle  Co.,  148  U.  S.  674,  679, 13 
Sup.  Ct.  770, 37  L.  Ed.  606.  In  this  case  the  patentee  had  simply  omit- 
ted from  his  own  box  strap  the  corrugation  along  the  edges,  and 
made  a  plain  strap.  We  can  see  nothing  of  an  inventive  character, 
nothing  akin  to  genius,  in  this  change.    It  was  simply  the  work  of 
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the  mechanic,  without  an  apparent  effort  of  the  brain,  for  the  pur- 
pose of  increasing  the  simplicity,  and  therefore  the  utility,  of  the 
strap.  There  was  a  pre-existing  flat  box  strap,  but  it  is  not  neces- 
sary to  analyze  the  differences  between  it  and  the  device  shown  in  the 
patent  in  suit,  for  the  line  of  distinction  between  the  old  and  the 
new,  at  the  date  of  the  patented  improvement,  is  shown  upon  the  face 
of  the  two  Gary  patents.  The  decree  of  the  circuit  court  is  affirmed, 
with  costs. 


(98  Fed.  621.) 

DICKERSON    V.    SHELDON. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  7,  1809.) 

No.  1,181. 

Patekts— Liability  fob  Inprinobmbnt— Purchaser  of  Articlb  froh  United 
States. 

Tbe  fact  that  an  article  which  Infringes  a  patent  has  been  seized,  con- 
demned, and  sold  by  officers  of  the  United  States  In  proceedings  for  viola- 
tion of  the  customs  laws  does  not  vest  the  purchaser,  who  buys  with 
knowledge  that  the  article  Infringes  the  patent,  with  any  right  to  vend  It, 
as  against  the  owner  of  the  patent,  nor  in  any  way  affect  his  liability  for 
the  infringement  In  case  he  does. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

George  H.  Petitt,  U.  S.  Atty.,  for  appellant. 
Anthony  Gref,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN',  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  complainant  is  the  owner  of 
United  States  letters  patent  No.  400,086,  issued  March  26,  1889,  for 
the  chemical  compound  or  drug  known  as  "Phenacetine."  Defend- 
ant is  the  owner  of  several  packages  of  the  same  compound,  made 
in  Germany,  and  which  it  is  not  disputed  infringe  complainant's 
patent.  These  he  has  offered  for  sale,  insisting  that  he  is  entitled 
to  sell  them,  in  entire  disregard  of  complainant's  patent.  The  per- 
son or  persons  who  brought  these  packages  to  this  country  under- 
took to  smuggle  them  in  without  payment  of  the  customs  duty. 
They  were  detected,  and  the  goods  were  seized,  condemned,  and  sold, 
in  conformity  to  the  statutes  of  the  United  States.  The  defendant 
bought  at  such  sale,  knowing  at  the  time  that  the  goods  infringed 
the  patent. 

The  defendant's  main  contention  a[^ars  to  be  that,  by  passing 
through  the  hands  of  the  federal  government,  the  infringing  Phe- 
nacetine  has  been  in  some  way  freed  from  the  operation  of  the  letters 
patent;  that  the  rights  of  the  patentee,  so  far  as  they  relate  to  this 
particular  Phenacetine,  have  been  abrogated  by  the  action  of  the 
taxing  officers.  This  proposition  is  wholly  without  support  in  any 
case  cited  on  the  brief.  The  citations  enunciate  merely  the  proposi- 
tion, which  no  one  here  disputes,  that  all  property  rights  are  sub- 
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ject  to  the  taxing  power.    The  law  as  to  patents  infringed  by  gov- 
ernment is  thus  stated  by  the  supreme  court: 

"In  England  the  grant  of  a  patent  for  an  invention  is  considered  as  simply 
an  exercise  of  the  royal  prerogative,  and  not  to  be  construed  as  precluding  the 
crown  from  using  the  invention  at  its  pleasure.  •  •  •  But  in  this  coun- 
try letters  patent  for  inventions  are  not  granted  in  the  exercise  of  prerogative, 
or  as  a  matter  of  favor,  but  under  article  1,  §  8,  of  the  constitution,  which 
gives  congress  power  to  'promote  the  progress  of  science  and  useful  arts,  by 
securing,  for  limited  terms,  to  authors  and  investors,  the  exclusive  right  to 
their  respective  writings  and  discoveries.  The  patent  act  provides  that  every 
patent  shaU  contain  a  grant  to  the  patentee,  his  heirs  and  assigns,  for  a  cer- 
tain term  of  years,  of  the  exclusive  right  to  mal^e,  use,  and  vend  the  invention 
or  discovery  throughout  the  United  States.  Kev.  St.  f  4S84.  And  this  court 
has  repeatedly  and  uniformly  declared  that  the  United  States  have  no  more 
right  than  any  private  person  to  use  a  patented  invention  without  license  of 
the  patentee  or  making  compensation  to  him."  Belknap  v.  SchUd,  161  U.  S. 
15,  16  Sup.  Ct  444,  40  L.  Ed.  591,  citing  U.  S.  v.  Bums,  12  WaU.  252,  20  L. 
Ed.  388;  Cammeyer  v.  Newton,  94  U.  S.  235,  24  L.  Ed.  72;  James  v.  Campbell, 
104  U.  S.  358,  26  L.  Ed.  786;  Hollister  v.  Manufacturing  Co.,  113  U.  S.  67,  5 
Sup.  Ct.  717,  28  L.  Ed.  901;  U.  S.  v.  Palmer,  128  U.  S.  270.  9  Sup.  Ot  104,  32 
L.  Ed.  442. 

The  same  court  has  held,  in  the  same  case,  that  the  United  States 
have  not  consented  to  be  liable  to  suits,  founded  in  tort,  for  wrongs 
done  by  their  officers,  though  in  the  discharge  of  their  official  duties, 
and  are  therefore  not  liable  to  a  suit  for  infringement  of  a  patent; 
also  that  officers  or  agents  of  the  United  ^States,  although  acting 
under  order  of  the  United  States,  are  personally  liable  to  be  sued 
for  their  own  infringement  of  the  patent;  but  that  injunction  should 
not  be  granted,  even  in  a  suit  against  them,  when  the  United  States 
holds  l»th  the  title  and  possession  of  the  article,  and  is  actually 
using  it  through  such  officers  and  agents;  it  being  further  inti- 
mated that,  for  such  use  of  a  patent, — practically  an  exercise  of  the 
right  of  eminent  domain, — the  proper  forum  in  which  to  seek  redress 
is  the  court  of  claims.  James  v.  Campbell,  104  U.  S.  358,  26  L,  Ed, 
786.  But  none  of  these  propositions  touch  the  case  at  bar.  Com- 
plainant is  not  suing  the  United  States;  nor  have  the  United  States 
either  title  or  possession  of  the  "thing  made  in  infringement  of  the 
patent";  nor  are  they  using  it  in  any  way;  nor  has  any  officer  or 
agent  of  the  United  States  been  sued  or  enjoined;  nor  is  any  claim 
made  against  the  United  States  for  any  infringement  of  the  patent, 
by  reason  of  its  having,  without  license  of  the  complainant,  sold 
Phenacetine  which  infringed  the  patent.  There  is  nothing  even 
for  the  court  of  claims  to  consider.  Nor  is  there  any  conflict,  as 
defendant  contends,  between  the  patent  laws  and  the  revenue  laws. 
The  customs  officers  have  made  no  effort  to  tax,  condemn,  or  sell 
the  complainant's  property  in  the  incorporeal  franchise  which  he 
holds  from  the  United  States;  nor  is  the  patentee  seeking,  nor  has 
he  sought,  to  prevent  the  customs  officers  from  taxing,  condemning, 
or  selling  the  corporeal  property  upon  which  the  tariff  act  impost 
duty  as  a  chemical  compound. 

The  defendant  further  contends  that,  by  the  condemnation  pro- 
ceedings, the  statutory  notice  having  been  given,  the  absolute  title 
to  the  property  sold  passed  to  the  purchaser,  freed  from  any  Uen, 
interest,  incumbrance,  or  reservation.  *  This  is  correct  as  to  the  prop- 
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erty  sold.  All  persons  having  title  to  it,  or  lien  upon  it,  or  interest 
in  it,  are  cut  off.  But  the  owner  of  the  patent  is  in  none  of  these 
categories.  He  has  no  title  to,  or  lien  on,  or  legal  or  equitable  in- 
terest in,  the  infringing  property.  **The  right  of  property  in  the 
physical  substance,  which  is  the  fruit  of  the  discovery,  is  altogether 
distinct  from  the  right  in  the  discovery  itself."  Patterson  v.  Ken- 
tucky, 97  U.  S.  506,  24  L.  Ed.  1115.  "Title  in  the  thing  manufactured 
does  not  give  the  right  to  use  the  patented  invention.  No  more  does 
the  patent  right  in  the  invention  give  title  in  the  thing  made  in 
violation  of  the  patent."  Belknap  v.  Schild,  161  U.  S.  24,  16  Sup. 
Ct.  448,  40  L.  Ed.  591. 

The  suggestion  in  defendant's  brief  that  complainant  in  some  way 
participated  in  attempt  to  smuggle  the  packages  is  wholly  without 
any  evidence  to  support  it.  The  order  of  the  circuit  court  is  af- 
firmed. 


(98  Fed.  629.) 

JANDREAU  V.  WITHERBEE  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  7,  1899.) 

No.  30. 

Wharves— Injury  to  Vessel  in  Loading. 

Where  the  loading  of  libelant's  canal  boat,  of  which  he  wai^  captain,  with 
iron  ore,  at  defendant's  dock,  is  shown  to  have  been  under  his  own  direc- 
tion, the  lever  man  who  controlled  the  flow  of  ore  through  the  chute  into 
the  boat  being  at  a  distance,  and  governed  by  libelant's  orders  as  to  when 
he  should  start  and  stop,  as  the  boat  was  moved  along,  defendant  cannot 
be  held  liable  for  the  wrecldng  of  the  boat  by  the  running  of  too  much  ore 
in  one  place  during  libelant's  temporary  al)sence  from  the  chute,  it  not 
being  shown  that  defendant's  superintendent  or  the  lever  man  was  charge- 
able with  knowledge  that  libelant  had  left  the  chute  unattended  to  either 
by  himself  or  a  deputy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York.  , 

This  is  an  appeal  from  a  decree  of  the  district  court,  Southern  dis- 
trict of  New  York,  in  favor  of  libelant  for  |265.51.  The  facts  suf- 
ficiently appear  in  the  opinion. 

C.  C.  Van  Kirk,  for  appellants. 
Le  Boy  S.  Gove,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Libelant  was  the  captain  and  owner 
of  the  canal  boat  Lyman  Hall,  which  on  June  24,  1896,  was  being 
loaded  with  iron  ore  at  defendants'  wharf,  on  the  west  shore  of  Lake 
Champlain,  at  Port  Henry,  N.  Y.  The  loading  began  about  7  a.  m., 
and,  according  to  the  usual  custom,  the  first  part  of  the  load  was 
brought  aboard  in  wheelbarrows,  and,  when  dumped,  was  trimmed  by 
libelant's  men.  It  was  trimmed  even  on  the  boat,  from  bow  to  stern, 
the  whole  length  of  the  boat,  about  one  foot  deep.  The  ore  brought 
on  in  wheelbarrows  amounted  to  about  105  tons.  They  then  began, 
89  CCA,— 13 
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about  2:30  p.  m.,  to  load  some  35  tons  more  through  a  chute.  There 
were  five  cars  loaded  with  ore,  holding  6  or  7  tons  each.  These  ears 
ran  upon  a  trestle,  which  followed  the  line  of  the  wharf,  about  12  or 
15  feet  back  from  its  front.  The  trestle  was  about  20  feet  high,  and 
from  it  there  ran  a  chute  so  arranged  as  to  catch  the  ore  as  it  was 
discharged  from  the  bottom  of  a  car,  and  conduct  it  down  to  drop 
beyond  the  edge  of  the  wharf  into  the  boat.  The  mouth  of  the  chute 
was  4  or  5  feet  above  the  deck  of  the  boat,  the  distance  varying  with 
the  amount  of  load  in  the  boat  and  the  height  of  the  water  in  the 
lake.  The  chute  was  arranged  with  a  lever,  which  opened  and  shut 
a  gate,  thus  admitting  or  preventing  the  running  of  the  ore.  The 
lever  was  worked  by  a  man  known  as  the  "lever  man,"  from  a  jHat- 
form  nearly  on  a  level  with  the  trestle.  Inasmuch  as  the  chute  was 
stationary,  the  method  of  loading  practiced  that  day  (as  usual)  was  to 
move  the  boat  along  the  dock,  so  that  different  parts  of  the  deck 
came,  in  succession,  under  the  mouth  of  the  chute.  The  boat  was 
moved  by  men  standing  on  it,  and  pushing  it  along.  On  the  day  in 
question  the  bow  of  the  boat  was  first  placed  under  the  chute.  When 
enough  ore  had  been  deposited  there  from  the  chute,  the  lever  man 
was  instructed  to  cut  off  the  flow,  and  thereupon  the  boat  was  moved 
a  little  further  along,  and,  being  stopped  when  the  chute  was  some-' 
what  further  aft,  the  lever  man  was  instructed  to  allow  the  ore  to 
flow  again.  Sometimes  the  ore  continued  to  flow  while  the  boat  was 
pushed  along.  This  operation  was  repeated  until  the  boat  had  been 
pushed  so  far  along  that  the  mouth  of  the  chute  was  about  amidships, 
the  captain  up  to  tiiat  time  having  directed  the  operation,  calling  out 
instructions  to  the  lever  man,  and  regulating  the  movements  of  the 
men  who  pushed  the  boat  along.  Having  brought  the  boat  up  till 
the  chute  was  amidships,  the  captain  determine  to  go  forward  to 
measure  the  draft  of  the  boat,  in  order  to  ascertain  how  much  more 
load  to  take  on.  When  he  started  forward,  he  said  to  one  of  the 
pushers,  "Now,  you  be  careful  not  to  put  on  too  much  ore;  I  am  going 
to  measure  my  boat  to  the  bow."  This  pusher  was  one  of  the  men  em- 
ployed by  defendants  to  wheel  the  ore  on  the  boat.  It  took  the  cap- 
tain, as  he  says,  probably  four  or  five  minutes  to  measure  the  draught, 
the  boat  meanwhile  being  pushed  along,  and  the  ore  flowing  in,  and, 
when  the  stern  reached  the  chute,  the  boat  was  stopped,  and  a  pile 
accumulated  there  about  four  feet  high.  Having  finished  at  the 
bow,  the  captain  started  for  the  stem  to  measure  there,  when  he  saw 
that  the  boat  was  pitching  by  the  stern;  whereupon  he  called  out  to 
stop  the  flow,  which  was  done  as  soon  as  possible  after  his  call. 
Nevertheless  the  load  was  too  much  for  the  boat,  and  she  sprung 
a  leak  at  the  stem,  was  pulled  on  the  beach,  where  she  grounded  on 
hard  bottom,  and  broke  in  two. 

The  district  judge,  in  a  brief  memorandum,  found  the  libelant  to 
blame  for  not  stopping  the  chute  while  he  went  forward,  and  that 
the  defendants  are  not  chargeable  for  the  neglect  of  the  "pusher"  to 
attend  to  the  chute  properly,  the  libelant  having  left  that  matter  in 
his  care.  From  these  findings  no  appeal  has  been  taken.  He  further 
found  "that  the  superintendent  and  lever  man  were  to  blame  for 
sending  down  ore  in  such  quantities  when  the  captain  was  forward 
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necessarily,  and  could  be  seen  there;  they  must  have  known  such 
quantities  of  ore  in  one  place  were  dangerous."  We  are  unable  to 
concur  in  this  conclusion.  The  method  of  loading  at  that  wharf  was 
well  known  to  everybody.  To  the  captain  of  each  boat,  himself 
familiar  with  its  strength  or  weakness,  with  its  capacity,  and  with 
the  draught  required  for  his  future  navigation,  it  was  left  to  regulate 
the  quantity  of  ore  to  be  taken  in  from  the  chute,  and  the  place  where 
it  was  to  be  dumped.  Libelant's  own  testimony  on  this  point  is  most 
positive.  He  said:  **When  they  drop  the  ore  [from  the  chute], 
it  is  for  the  captain  of  the  boat  to  say  *Stop,'  you  see."  **When  we 
began  on  the  bow,  I  told  him  to  let  it  come  easy.  He  let  it  go  until 
I  told  him  to  stop.  Whether  it  fills  the  boat  or  not,  I  suppose  they 
would  wait  for  me  to  give  orders."  The  way  they  "know  when  to  let 
the  ore  run  and  when  to  stop  it  [is  that]  we  let  him  know  from  down 
below.  We  tell  him  to  stop;  we  tell  him  to  go  ahead.  *  *  * 
[They]  take  orders  from  me  when  to  start  and  stop."  The  superin- 
tendent of  the  dock,  having  general  charge  of  all  that  was  going  on 
there,  had  a  right  to  rely  upon  the  libelant  attending  to  the  matter 
which  he  had  in  particular  charge;  and  the  duty  of  the  lever  man  was 
undoubtedly  to  wait  for  and  obey  the  orders  called  up  to  him  from 
the  boat,  especially  as,  from  the  relative  positions  of  the  boat,  the 
month  of  the  chute,  and  the  platform  where  the  lever  man  stood,  the 
latter  presumably  could  not  see  how  high  the  ore  was  piled  at  par- 
ticular localities  on  the  boat.  Indeed,  the  libelant  himself  admitted 
that  it  was  a  difficult  matter  to  tell  from  the  chute  whether  or  not 
too  much  ore  was  being  put  on.  It  would  be  laying  an  unfair  burden 
upon  these  two  employes  of  the  defendants  to  require  them  to  antici- 
pate that  the  captain  would  wholly  neglect  his  duty,  and  to  regulate 
the  flow,  irrespective  of  his  orders,  by  their  own  ideas  of  what  was  a 
sufficient  quantity  for  the  boat  to  take.  Unless,  therefore,  the  testi- 
mony in  the  case  is  such  as  fairly  to  charge  them  with  knowledge 
that  the  captain  was  not  himself  attending  to  the  incoming  ore, 
either  personally  or  by  deputy,  and  that  the  pile,  in  one  place  or 
another,  was  increasing  to  an  extent  greater  than  the  boat  would 
stand,  there  is  no  ground  for  holding  the  defendant  liable.  The 
statement  of  libelant  that  he  "suK>osed"  the  superintendent  saw  him 
go  forward  is  hardly  sufficient,  even  although  he  might  have  been 
seen  there  if  the  superintendent's  attention  had  been  attracted  to 
him;  and  we  find  nothing  in  the  record  to  charge  the  lever  man  with 
knowledge  that  there  was  a  dangerous  accumulation  of  ore  at  the 
0tem.  The  decree  of  the  district  court  is  reversed,  with  costs  of 
this  appeal,  and  the  cause  remanded  to  the  district  court,  with  in- 
structions to  dismiss  the  libel,  with  costs. 
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(96  Fed.  635.) 

THE  QUEVILLY. 

(Circuit  Court  of  Appeals.  Third  Circuit    December  18,  1899.) 

No.  21. 

1.  Towage— Suit  to  Recover— Construction  op  Libbu 

In  a  suit  to  recover  a  balance  claimed  to  be  due  for  'towage  services, 
an  allegation  in  the  libel  that  the  charge  for  towage  was  made  in  accord- 
ance with  a  printed  schedule  of  rates  based  on  the  tonnage  of  the  vesseU 
which  was  shown  to  the  captain  of  the  vessel,  and  agreed  to  by  him; 
that  settlement  was  made  on  the  basis  of  the  tonnage  as  stated  by  the 
captain,  but  a  corrected  rate  was  afterwards  agreed  to,  based  upon  the 
tonnage  of  the  vessel  required  by  the  customs  officers  of  the  United  States, 
— cannot  be  construed  to  mean  that  the  schedule  of  rates  w*as  based  exclu- 
sively on  the  tonnage  as  fixed  by  the  customs  officers,  but  that  it  was 
based  on  the  actual  tonnage,  which  was,  in  the  case  in  question,  cor- 
rectly ascertained  by  such  officials. 

3.  Same— Construction  of  Contract. 

Under  an  agreement  for  towage  In  accordance  with  a  schedule  of  rates 
based  upon  the  tonnage  of  the  vessel,  the  amount  of  the  charge  is  to  be 
determined  by  the  actual  tonnage,  as  to  which  the  statement  of  the  Lloyd*8 
register,  while,  no  doubt,  generally  correct,  is  not  conclusive. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastenj 
District  of  Pennsylvania. 
For  opinion  below,  see  95  Fed.  182. 

Horace  L.  Chejney,  for  appellant. 
Curtis  Tilton,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  We  do  not  think  that  the  appellant's 
criticism  of  the  libel  is  well  founded,  or  that  his  view  of  the  effect 
of  the  evidence  adduced  in  its  support  is  correct.  It  is  not  alleged  in 
the  libel  "that  the  tonnage  of  the  bark,  ascertained  by  the  customs 
officials  of  the  United  States  for  the  port  of  Philadelphia,  is  the  basis 
of  the  rates  of  the  Towboat  Association."  What  is  alleged  is  "that  the 
said  tariff  is  a  printed  schedule  of  rates,  which  was  shown  to  the 
captain  of  said  bark,  and  charges  are  made  according  to  the  tonnage 
of  the  vessel;  that  the  tonnage  of  said  bark  was  at  first  misrepresent- 
ed by  the  said  captain  of  said  bark,  so  that  the  towage  rate  was  only 
$144,  but  that  the  corrected  rate,  as  finally  accepted  by  said  cap- 
tain, based  upon  the  tonnage  required  for  said  bark  by  the  customs  of- 
ficials of  the  United  States  for  the  port  of  Philadelphia,  made  the 
towage  rate  |220  for  said  service,  which  the  master  of  the  bark  agreed 
to,  but  her  agent  refused,  and  still  refuses,  to  pay."  This  cannot  be 
construed  to  mean  that  the  tariff  of  the  association  had  for  its  basis 
the  ascertainment  of  tonnage  exclusively  by  the  Philadelphia  customs 
officials.  Its  plain  meaning  is  that  the  towage  charge^;  were  to  be 
made  according  to  actual  tonnage,  however  ascertained,  and  that  in 
this  instance  the  actual  tonnage  had,  in  fact,  been  correctly  de- 
termined by  those  officials.  No  part  of  the  evidence  was  inconsistent 
with  this  allegation.    No  doubt,  tonnage  is,  in  general,  assumed  to  be 
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rightly  stated  in  the  Lloyd's  books,  but  there  was  no  testimony  which 
would  have  justified  a  finding  that  those  books  must,  in  all  cases,  be 
regarded  as  conclusive.  The  court  below  was  of  opinion  that  the  real 
question  was  as  to  the  true  net  tonnage  of  the  Quevilly,  and  this  ques- 
tion it  decided  in  accordance  with  the  action  of  the  customs  authori- 
ties. This,  we  think,  was  dearly  right;  and,  as  the  opinion  which 
was  filed  by  the  learned  judge  suflSciently  presents  our  own  views 
upon  the  whole  case,  further  discussion  of  it  is  unnecessary.  The 
decree  is  affirmed. 


(98  Fed.  636.) 
FARR  &  BAILEY  MFG.  CO.  v.   IXTERNATTONAL  NAV.  CO. 
(Circuit  Court  of  Appeals,  Third  Circuit.    November  28,   1899.) 

No.  13. 

8HIPFINO— DaMAOB  to  CaRGO— SEAWORTHINESS. 

To  constitute  a  sliip  seaworthy  wlien  she  enters  on  a  voyage,  she 
must  be  fit,  in  design,  structure,  condition,  and  equipment;  and  she  cannot 
be  said  to  t)e  fit,  as  to  condition,  when  both  the  iron  and  glass  coverings 
of  a  port,  which  it  is  the  usual  custom  to  close  and  fasten  before  sailing, 
though  structurally  fit,  are,  through  inadvertence,  insecurely  fastened,  so 
that,  although  the  vessel  does  not  encounter  bad  weather  or  rough  seas, 
such  covers  become  open,  and  admit  sea  water,  which  damages  the  cargo. 
In  such  case  the  damage  must  be  held  to  result  from  the  unseaworthiness 
of  the  ship,  and  not  from  any  fault  or  error  in  navigation,  or  in  the 
management  of  the  vessel,  for  which  the  owners  are  exempted  from  lia- 
bility by  section  3  of  the  Barter  act,  as  the  master  was  Justified  in  sup- 
posing that  the  port  had  been  securely  closed  before  sailing,  in  accordance 
with  the  usual  custom,  and  was  not  chargeable  with  fault  in  failing  to 
cause  it  to  be  thereafter  examined,  although  the  cargo  was  so  stored  that 
it  was  accessible.^ 

Gray,  Circuit  Judge,  dissenting. 

Aiq)eal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  94  Fed.  675. 

Horace  L.  Cheyney,  for  appellant. 
J.  Rodman  Paul,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  By  the  libel  filed  in  the  court  below 
damages  were  claimed  for  injury  done  by  sea  water  to  several  bales 
of  burlap  which  were  received  on  board  the  steamship  Indiana  at 
the  port  of  Liverpool,  consigned  to  the  libelant,  in  Philadelphia. 
These  goods  were  stowed  in  a  compartment  on  the  lower  steerage 
deck  in  such  manner  as  to  admit  of  free  access  being  had  to  the 
port  through  which  the  water  subsequently  entered.  This  port,  and 
others  similarly  situated,  were  inspected  on  the  day  before  the  ves- 
sel sailed,  and  they  were  believed  to  be  closed  and  properly  fastened; 
but,  after  the  Indiana  had  proceeded  for  four  or  five  days  upon  her 

1  As  to  what  constitutes  seaworthiness,  see  note  to  The  Carlb  Prince,  15 
C.  C.  A.  389. 
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voyage,  water  made  its  appearance  in  the  compartment,  and  a  day 
or  two  later  investigation  disclosed  that  both  the  glass  cover  and 
the  iron  dummy  of  the  port  in  question  were  open,  and  that  through 
this  opening  the  water  was  admitted.  There  had  been  no  severe 
weather,  no  accident  was  known  to  have  happened,  and  the  port, 
its  covers,  fastenings,  and  surroundings,  did  not  appear  to  have  been 
in  any  way  broken  or  impaired. 

The  bearing  upon  the  case  thus  presented  of  the  act  of  congress 
of  February  13,  1893,  known  as  the  ^^arter  Act,"  is  now  for  con- 
sideration.   The  third  section  of  that  act  provides  that: 

'If  the  owner  of  any  vessel  transporting  merchandise  to  or  from  any  port 
in  the  United  States  of  America  shall  exercise  due  diligence  to  make  the  said 
vessel  in  aU  respects  seaworthy  and  properly  manned,  equipped  and  supplied, 
neither  the  vessel,  her  owners,  agents  or  charterers  shall  become  or  be  held  re- 
sponsible for  damage  or  loss  resulting  from  faults  or  errors  in  navigation  or 
in  the  management  of  said  vessel." 

This  act  has  not  modified  the  obligation  of  owners  to  furnish  a 
seaworthy  ship.  The  Delaware,  IGl  U.  S.  459,  16  Sup.  Ct.  516,  40  L. 
Ed.  771;  The  Carib  Prince,  170  U.  S.  655,  18  Sup.  Ct.  753,  42  L.  Ed. 
1181;  The  Silvia,  171  U.  S.  462,  19  Sup.  Ct.  7,  43  L.  Ed.  241.  Did 
the  damage  in  question  result  from  unseaworthiness?  Respecting 
its  immediate  cause  there  can  be  no  doubt.  It  was  the  condition  of 
the  port.  Was  this  condition  chargeable  to  unseaworthiness,  or 
should  it  be  ascribed  to  lack  of  due  care,  skill,  or  judgment  on  the 
part  of  those  engaged  in  navigating  and  managing  the  vessel?  The 
definition  of  "seaworthiness"  which  the  learned  counsel  for  the  ap- 
pellee has  supplied  from  Carver  on  Carriers  by  Sea  (section  18,  p.  20) 
is,  so  far  as  it  is  here  material,  that  "the  ship  must  be  fit  in  design, 
structure,  condition,  and  equipment";  and,  although  the  Indiana 
seems  to  have  been  structurally  fit,  her  "condition,"  as  respects  the 
port  in  question,  was,  we  think,  palpably  unfit.  The  learned  judge 
of  the  court  below  found  as  a  fact  that  it  "was  either  not  fastened 
at  all,  or  was  insecurely  fastened,"  and  this  finding  is  quite  consistent 
with  the  contention  of  the  appellee's  counsel  that  it  was  not  open 
at  the  time  of  sailing.  The  impression  made  upon  us  by  the  evidence 
is  that  it  was  probably  closed,  but,  be  this  as  it  may,  certain  it  is  that 
it  was  not  securely  fastened;  and  we  are  of  opinion  that  by  reason 
of  this  fact  the  vessel  was  unseaworthy,  for  the  conclusion  is  in- 
evitable that  a  ship  with  a  hole  in  her  side,  which  those  in  charge 
of  her  navigation  suppose,  and  have  a  right  to  assume,  is  tightiy 
closed,  but  which  in  fact  had  been  so  inadequately  fastened  as  to  ad- 
mit of  its  being  opened  by  ordinary  pressure  of  the  sea,  and  so  i)er- 
mit  the  -water  to  flow  in  upon  the  cargo,  does  not  ^^ave  that  degree 
of  fitness  which  an  ordinary  careful  and  prudent  owner  will  require 
his  vessel  to  have  at  the  commencement  of  her  voyage,  having  regard 
toall  the  probable  circumstances  of  it";  and  "to  that  extent  ♦  ♦  ♦ 
the  shipowner  undertakes  absolutely  that  she  is  fit,  and  ignorance  is 
no  excuse."  Carv.  Carr.  by  Sea,  supra.  It  has,  however,  been  con- 
tended that  the  master  of  the  Indiana  had  no  right  to  assume  that 
the  covers  of  this  port  had  been  properly  secured,  b«it  should  him- 
self have  made  timely  discovery  that  they  had  not  been,  and  there- 
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fore  that  his  omission  to  have  them  made  fast  during  the  voyage, 
and  before  the  damage  had  been  done,  i?^as  a  fault  in  navigation  or 
in  management,  for  which  the  vessel  is  not  liable.  We  cannot  sus- 
tain this  contention.  The  record  shows  that  the  custom  was  to 
close  and  securely  fasten  all  such  ports  before  sailing,  and  that  in 
this  instance  this  practice,  except  as  to  this  one  port,  was  effectually 
pursued.  The  master  was,  of  course,  not  responsible  for  the  ves- 
sel's general  fitness  of  condition,  and,  this  being  so,  we  are  at  a  loss 
to  conceive  upon  what  ground  neglect  could  be  imputed  to  him  by 
reason  of  his  not  having  seen  to  the  condition  of  this  particular  part 
of  the  ship  at  a  time  when  its  unfit  condition  had  not  become  known 
to  him.  This  case  was  twice  argued  in  the  court  below.  Upon  the 
first  occasion  the  learned  judge  directed  a  decree  to  be  entered  for 
the  libelant,  but  upon  reargument  he  dismissed  the  libel.  In  all  that 
he  said  in  support  of  the  conclusion  which  he  first  announced,  we 
fully  concur;  but  we  are  unable  to  acquiesce  in  the  result  which  he 
finally  reached,  because  we  cannot  agree  that  it  was  rendered  neces- 
sary by  the  decision  in  the  case  of  The  Silvia,  171  U.  S.  462,  19  Sup. 
Ct.  7,  43  L.  Ed.  241.  The  facts  of  that  case  and  of  this  one,  though 
similar,  are  not  precisely  the  same;  and  the  differences  between  them, 
though  seemingly  slight,  are,  when  considered  with  reference  to  the 
reasoning  upon  which  the  judgment  in  the  Silvia  Case  was  founded, 
of  controlling  importance.  It  was  there  said  that  "the  test  of  sea- 
worthiness is  whether  the  vessel  is  reasonably  fit  to  carry  the  cargo 
which  she  has  undertaken  to  transport'';  and,  applying  this  test,  it 
was  held  that  the  Silvia  was  not,  under  the  circumstances  there  pre- 
sented, to  be  regarded  as  being  unsea  worthy,  merely  because  at  the 
time  of  sailing,  when  the  weather  was  fair,  and  with  the  glass  covers 
tightly  closed,  the  iron  covers  of  some  of  her  ports  were  left  open  to 
light  the  compartment.  There  was  in  that  case,  as  in  this  one,  no 
structural  defect  or  omission  of  appliances,  and  the  question  there, 
as  here,  was  only  as  to  fitness  of  condition.  The  compartment  in- 
volved contained  no  cargo,  but  only  spare  sails  and  ropes  and  a 
small  quantity  of  stores.  The  ports  were  in  a  place  where  the  iron 
shutters  would  usually  be  left  open  for  the  admission  of  light,  and 
there  was  nothing  to  prevent  or  embarrass  access  to  them  in  case 
a  change  of  weather  should  make  it  necessary  or  proper  to  close 
them.  In  the  afternoon  of  the  day  of  sailing  rough  weather  was 
encountered,  the  glass  cover  of  one  of  the  ports  was  broken,  and 
the  water  came  in  through  the  port  and  damaged  the  cargo;  and 
this  damage,  it  was  held,  was  occasioned,  not  by  unseaworthiness, 
but  by  fault  or  error  in  the  navigation  or  in  the  management  of  the 
ship,  because  the  control  during  the  voyage  of  everything  with  which 
the  vessel  is  equipped  for  the  purpose  of  protecting  her  and  her  cargo 
against  the  inroad  of  the  seas  is  included  in  navigation  and  manage- 
ment, and  consequently  the  neglect  to  close  the  iron  covers  of  the 
ports  was  in  that  case  ascribed  to  those  in  charge  of  the  navigation 
and  management,  and  not  to  those  responsible  for  seaworthiness. 
But  in  the  present  case  the  port  in  question  was  not  designedly  left 
open,  and  its  shutters  ought  not  to  have  been  left  unfastened.  They 
would  not  "usually  be  left  open  for  the  admission  of  light,"  or  for 
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any  purpose.  They  were  bdieved  by  all  concerned  to  have  been  se- 
curely closed,  and  that  they  would  remain  so  throughout  the  voy- 
age. It  was  neither  intended  nor  expected  that  they  would  require 
or  receive  any  attention  at  sea.  It  was  not  supposed  that  any  con- 
trol of  them  in  the  course  of  navigation  and  management  would  be 
necessary,  and  no  duty  to  exercise  control  existed,  simply  because 
no  need  nor  occasion  for  it  could  have  been  foreseen  or  perceived. 
If,  as  in  the  Silvia  Case,  the  compartment  in  question  had  contained 
only  tackle  and  stores,  and  if,  as  in  that  case,  the  glass  cover  had 
been  closed,  but  the  iron  cover  left  open  to  admit  light,  it  would  un- 
questionably have  been  the  duty  of  the  master,  upon  encountering 
rough  weather,  to  have  had  the  iron  cover  closed;  but  he  cannot 
be  justly  said  to  have  committed  either  a  fault  or  an  error  in  omitting 
to  remedy  a  defect  of  which  he  had  no  knowledge,  and  for  the  exist- 
ence of  which  he  was  in  no  way  responsible.  The  fact  that  in  the 
Silvia  Case,  as  in  this  one,  the  cargo  was  not  so  stored  as  to  pre- 
vent access  to  the  port,  does  not  make  the  judgment  in  that  case 
decisive  of  this  one.  There  it  was  said  that,  if  the  cargo  had  been  so 
stored  as  to  require  much  time  and  labor  to  shift  or  remove  it  in  or- 
der to  get  at  the  ports,  the  fact  that  the  iron  shutters  were  left  open 
at  the  beginning  of  the  voyage  might  have  rendered  the  ship  unsea- 
worthy;  but  it  was  not  decided  that,  under  all  circumstances,  free- 
dom of  access  to  the  ports  of  a  vessel  imposes  upon  those  engaged 
in  her  navigation  and  management  a  duty  to  inspect  them.  On  the 
contrary,  it  seems  to  us  that  what  the  court  said  about  this  matter 
accords  with  our  present  conclusion;  for,  if  a  ship  be  "unseaworthy 
at  the  time  of  sailing,  by  reason  of  the  cargo  having  been  so  stowed 
against  the  open  port  that  the  port  could  not  be  closed  without  re- 
moving a  considerable  part  of  the  cargo,'-  it  would  seem  that  there 
must  likewise  be  unseaworthiness  wherever,  for  any  cause,  it  would 
be  unreasonable  to  expect  the  master  to  investigate  a  port  which  had 
not  been  fastened  at  the  time  of  sailing;  and  that  such  expectation 
would  not  have  been  reasonable,  and  in  fact  was  not  entertained,  in 
this  case,  has  already  been  shown.  The  decree  of  the  district  court 
is  reversed,  and  the  case  will  be  remanded  to  that  court,  with  direc- 
tion to  enter  a  decree  adjudging  the  respondent  to  be  liable  for  the 
damage  complained  of  by  the  libelant,  and  referring  the  case  to  a 
commissioner  to  determine  the  extent  of  the  loss. 

GRAY,  Circuit  Judge.  I  cannot  agree  with  the  majority  of  the 
court  in  the  conclusion  reached  by  them  in  this  case.  Entirely  aside 
from  the  question  of  the  applicability  of  the  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of  The  Silvia,  I  think  the  own- 
ers of  the  Indiana,  on  the  facts  disclosed  in  the  record,  are  within 
the  exemption  provided  for  in  the  third  section  of  the  act  of  con- 
gress known  as  the  "Harter  Act."  If  the  ship,  when  she  left  port, 
was  not  defective  in  structure  or  equipment,  she  was,  within  every 
reasonable  definition  of  the  term,  seaworthy.  There  is  no  sugges- 
tion that  her  equipment  in  the  matter  of  ports  or  deadlights  was 
defective.  If  properly  equipped  with  hatch  coverings  and  tarpaulins, 
it  does  not  render  a  ship  unseaworthy,  if  they  are  left  open  or  in- 
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securely  fastened.  If  they  are,  it  is  a  fault  of  the  navigation  or  man- 
agement. So,  if  a  ship  is  properly  equij^d  with  anchors,  and  the 
requisite  tackle  foi  stowing  them,  it  does  not  render  her  unsea- 
worthy,  if  on  leaving  port  the  anchors  are  allowed  to  swing  from 
the  catheads,  whereby  there  Ms  danger  of  knocking  a  hole  in  the 
bows  when  the  ship  encounters  head  seas.  It  is  a  fault  of  the  man- 
agement and  navigation  to  so  leave  them.  In  the  case  of  Hedley 
T.  Steamship  Co.  [1894]  App.  Cas.  222,  a  ship  sailed  with  stanchions 
and  rails  on  board,  but  not  set  up  as  they  ought  to  have  been.  A 
storm  coming  on,  a  seaman  engaged  in  performing  his  duty  fell  over- 
board in  consequence  of  the  neglect  to  ship  the  stanchions  and 
rails,  and  was  drowned.  The  house  of  lords  held  that  this  was  a  neg- 
lect of  duty,  but  did  not  render  the  ship  unseaworthy.  Lord  Her- 
schell  said: 

"After  she  left  port,  her  huU  and  equipment  repiained  precisely  what  they 
were  at  the  time  of  her  departure.  She  was  in  all  respects  efficiently  efiuipped. 
The  fault  was  in  not  making  use  of  the  equipment  with  which  she  had  been 
furnished.  *  •  *  The  failure  to  properly  secure  many  parts  of  the  ship 
which  are  in  ordinary  practice  open,  from  time  to  time,  would  no  doubt  di- 
minish the  safety  of  those  serving  on  board  her,  and  be  a  source  of  danger  to 
them;  but  I  do  not  think  it  could  be  reasonably  said  that  because,  in  such  a 
case,  a  bolt  was  not  securely  fixed,  the  vessel  therefore  became  unseaworthy." 

The  reasoning  in  the  case  of  The  Silvia,  171  U.  S.  462,  19  Sup.  Ct, 
7,  43  L.  Ed.  241,  however,  seems  to  me  on  every  point  applicable  to 
the  present  case,  and  to  be  of  binding  authority  on  this  court,  as  it 
was  considered  to  be  by  the  learned  judge  of  the  court  below.  The 
facts  in  that  case  were  precisely  like  those  in  the  present  case;  the 
only  difference  being  that  in  the  Silvia  the  iron  cover  over  the  port 
was  left  open,  while  in  the  Indiana  the  glass  cover  was  left  open  or 
insecurely  fastened.  I  think  the  decree  of  the  court  below  should  be 
affirmed* 


(98  Fed.  647.) 

BROOKS  et  ux.  v.  LAURENT. 

(Orcult  Court  of  Appeals,  Fifth  Circuit    December  19,  1899.) 

No.  872. 

1.  Jurisdiction  op  Federal  Courts— Suit  against  Assignee— Right  op  Re- 
moval. 

The  proTision  of  the  judiciary  act  of  1887-88,  that  a  circuit  court  of  the 
United  States  shall  not  have  cognizance  of  any  suit  to  recover  the  contents 
of  a  promissory  note  or  other  chose  in  action  in  favor  of  any  assignee  un- 
less such  suit  might  have  been  maintained  in  that  court  if  no  assignment 
bad  been  made,  does  not  prevent  such  court  from  entertaining  Jurisdiction, 
either  originally  or  by  removal,  of  a  suit  based  on  a  chose  in  action  brought 
by  a  party  thereto,  who  is  a  citizen  of  a  state,  against  an  assignee  of  the 
other  party,  who  is  an  aUen,  without  regard  to  the  citizenship  of  defend- 
ant's assignor;  and  such  a  suit,  when  commenced  in  a  state  court,  may 
be  removed  by  the  defendant  where  the  requisite  amount  is  involved. 

1  Same^Ancillart  Jurisdiction— Cross  Bill. 

A  circuit  court  of  the  United  States,  which  has,  by  removal,  acquired  Ju- 
risdiction of  a  suit  by  a  lessor,  who  is  a  citizen  of  the  state,  against  an 
assignee  of  his  lessee,  the  defendant  being  an  alien,  for  a  cancellation  of 
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the  lease,  has  also  Jurisdiction  to  entertain  a  cross  bill  by  defendant  to 
enforce  specific  performance  of  the  lease,  which  is  merely  ancillary  to  the 
original  suit,  although  by  reason  of  the  fact  that  defendant's  assignor  is  a 
citizen  of  the  same  state  as  complainant  the  cross  bill  could  not  have  been 
maintained  in  that  court  as  an  original  action.i 
8.  Married  Women— Estoppels  against. 

The  enlargement  of  the  property  rights  of  married  women  by  modem 
legislation  and  Judicial  opinions  imposes  upon  them  the  burdens  correla- 
tive with  such  rights,  and  a  married  woman  who  Institutes  a  suit  in  equity 
in  relation  to  her  property  is  estopped  by  the  allegations  of  her  pleadings 
to  the  same  extent  as  other  litigants. 

4.  Equity— Estoppel  by  Pleadings — Inconsistent  Positions. 

A  married  woman,  who  Joins  with  her  husband  in  a  bill  in  equity, 
which  is  sworn  to  by  her  as  well  as  her  husband,  for  relief  based  upon  a 
lease  of  her  property,  which  the  bill  alleges  was  made  by  her  husband  with 
her  consent,  after  such  allegation  and  the  yalidity  of  the  lease  have  been 
admitted  by  the  answei;  of  the  defendant,  and  the  cause  has  proceeded  to 
a  hearing  upon  the  issues  Joined,  cannot  take  the  position  on  such  hearing 
or  on  a  subsequent  appeal  that  the  lease  is  void  because  not  executed  by 
her  as  required  by  statute. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Florida. 

This  Utigation  was  begun  by  an  original  biU  in  chancery,  filed  in  the  state 
circuit  court  of  Florida  on  September  17,  1897.  The  complainants  were  Wil- 
liam M.  Brooks  and  his  wife,  8ue  G.  Brooks,  citizens  of  Florida,  and  the  de- 
fendants were  Achille  Laurent  and  Leon  I^aurent  and  Paul  Jumeau,  agent  of 
the  former,  citizens  of  the  republic  of  France.  The  blU  alleged  that  on  AprU 
10,  1895,  William  M.  Brooks  leased  in  writing  to  one  W.  A.  Fulton  a  certahi 
tract  of  land  in  Florida  for  the  purpose  of  mining  and  shipping  phosphate  rock; 
that  on  April  17,  1895,  the  said  William  M.  Brooks  consented  to  the  transfer 
of  £\dton's  interest  as  lessee  to  Achille  T^urent,  which  was  done  by  a  written 
Instrument  of  that  date;  that  **on  February  14,  1895.  the  complainant  Sue  G. 
Brooks  became  the  owner  of  this  land,  and  was  at  the  last-mentioned  date  in 
possession  of  it,  and  assented  to  its  transfer  by  said  Fulton  to  said  AchUle 
Laurent,  and  she  authorized  and  assented  to  the  making  of  the  lease  by  the 
complainant  William  M.  Brooks  to  said  Fulton";  that  AchiUe  Laurent  and 
Leon  Laurent  had  knowledge  of  the  ownership  and  possession  of  the  land,  but 
on  March  31,  1897,  Achille  assigned  his  interest  to  Leon  without  the  consent 
of  Brooks  and  wife;  and  that  Achille  Laurent  took  the  lease  from  Fulton,  sub- 
ject to  the  terms  and  conditions  of  the  original  lease,  for  the  purpose  of  min- 
ing and  shipping  phosphate  rock.  The  bill  further  alleged  that  under  the 
lease  all  phosphate  rock  analyzing  75  per  cent,  of  bone  phosphate  of  lime  and 
less  than  3  per  cent,  of  iron  and  alumina  should  be  mined  in  a  workmanlike 
manner  by  the  usual  approved  methods;  that  Laurent  should  pay  $1  per  ton, 
and  mine  not  less  than  7,000  tons  per  year,  or  pay  not  less  than  |7,000  yearly 
as  royalty;  that  he  should  settie  the  claim  of  the  Brooksville  State  Bank 
against  the  land  for  |10,000,  and  advance  to  the  said  William  M.  Brooks  $4,000, 
and  charge  the  same,  with  interest  at  10  per  cent.,  against  the  royalties;  that 
mining  could  be  suspended  when  the  price  fell  below'  f4  per  ton;  that  the 
contract  should  be  forfeited  upon  a  breach  of  the  conditions.  The  bill  alleged 
that  Laurent  had  failed  to  mine  said  land  in  a  workmanlike  manner  by  the 
usual  approved  methods;  that  only  a  part  of  the  phosphate  had  been  mined; 
that  the  gravel  rock  had  been  allowed  to  go  to  waste;  that  no  machinery  was 
erected  until  March,  1897,  and  that  for  a  part  of  the  time  mining  had  been 
stopped,  notwithstanding  phosphate  rock  was  worth  ^  per  ton  at  the  time; 
that  the  complainants  had  been  damaged  in  the  sum  of  |10,000,  for  which 
they  have  commenced  an  action  at  law.  The  biU  charged  Achille  Laurent 
with  fraud  in  procuring  the  lease  from  Fulton,  by  the  settlement  with  the 

1  For  anciUary  Jurisdiction  of  federal  courts,  see  note  to  Toledo,  St.  L.  &  K. 
C.  R.  CJo.  V.  Continental  Trust  Co.,  36  C.  C.  A.  195. 


Digitized  by 


Google 


BROOKS    V.  LAURMNT.  203 

tank,  and  by  the  delay  In  mining  in  order  to  prolong  the  payment  by  William 
H  Brooks  of  the  interest,  and  deprive  him  of  the  rents.  The  bill  also  alleged 
ttat  there  was  plenty  of  available  phosphate  to  be  mined,  and  that  much 
more  should  have  been  mined;  that  the  contract  between  Laurent  and  Ful- 
ton was  a  novation,  and  discharged  Brooks  from  any  liability  for  the  bank 
settlement;  that  the  assignment  of  AchiUe  to  Leon  was  fraudulent,  and  for- 
feited all  rights  in  the  lease  to  Brooks,  and  made  a  cloud  on  the  title  to  the 
land;  that  the  rent  or  royalty  due  to  the  complainants  was  unpaid,  and  that, 
after  a  reasonable  time,  the  complainants  entered  and  took  possession  of  the 
premises;  that  the  defendant  Paul  Jumeau  attempted  by  force  to  regain  pos- 
session, but  without  success;  that  complainants  feared  that  said  Jumeau  would 
attempt  to  obtain  possession  by  violence.  The  bill  prayed  that  the  original 
lease  be  canceled  and  surrendered,  that  the  defendants  be  decreed  to  pay  the 
rent  due  by  them  of  $1,935,  and  expenses  and  damages  of  the  suit  at  law,  and 
for  an  injunction  and  process.  The  bill  was  sworn  to  by  both  William  M. 
Brooks  and  wife.  An  injunction  was  granted  on  a  bond  for  |100.  The  state 
circuit  court  having  Jurisdiction  of  the  cause,  on  motion  of  the  defendants  for 
a  dissolution  of  the  injuhction,  ordered  the  same  dissolved,  unless  complainants 
gave  bond  for  ^,000  within  10  days.  On  October  12,  1897,  the  court,  upon 
proper  notice  and  bond  filed,  gi-anted  the  petition  of  the  defendants  to  remove 
the  said  cause  to  the  circuit  court  of  the  United  States  for  the  Southern  dis- 
trict of  Florida,  and  the  record  of  the  former  proceedings  in  the  state  court 
was  filed  on  October  22,  1897,  in  said  United  States  court. 

On  October  27,  1897,  the  defendants  demurred  to  the  bill,  and  on  Noveml)er 
26,  1897,  filed  their  answer  to  it.  The  answer  admitted  the  original  lease  from 
Brooks  to  t\ilton,  and  its  transfer  to  AchlUe  Laurent  with  the  assent  of  Sue 
G.  Brooks,  but  otherwise  pleaded  ignorance  of  the  ownership  of  the  land.  It 
admitted  the  assignment  from  AchlUe  to  Leon  Laurent  without  the  consent 
of  the  complainants,  but  alleged  that  the  complainants  did  not  object  to  the 
same.  It  denied  that  Achllle  Laurent  took  lease  from  Fulton  subject  to  all 
the  conditions  of  the  original  lease  from  Brooks,  but  alleged  that,  under  the 
wording  of  the  assignment  from  Fulton,  AchlUe  Laurent  had  the  right  to  as- 
sign the  lease  to  any  other  person.  It  denied  that  the  transfer  from  Achllle 
to  Leon  was  fraudulent,  or  a  breach  of  the  conditions,  or  worked  a  forfeiture, 
or  created  a  cloud  on  the  title.  It  alleged  that  the  assignment  to  Leon  Lau- 
rent was  recorded  on  April  12,  1897,  but  that  previous  to  the  filing  of  the  bUl 
the  complainants  made  no  objection  to  the  same,  and  now  objected  as  a  pre- 
text for  claiming  a  cancellation  of  the  lease.  It  alleged  that  AchiUe  Laurent 
anUcipated  the  action  of  the  complainants  in  procuring  the  reassignment  of  the 
lease  from  said  Leon  to  him,  and  he  now  owns  the  same.  It  alleged  that  the 
charges  in  the  biU  of  not  running  in  a  workmanlike  manner  with  approved 
machinery  are  without  merit;  that  AchiUe  Laurent  continued  to  mine  the 
phosphate  with  the  same  machinery  formerly  used  by  Brooks,  and  paid  him 
rent  for  it,  which  was  cheerfully  received  without  objection;  that  the  lease 
did  not  caU  for  any  special  machinery.  It  admitted  the  amount  of  phosphate 
alleged  in  the  bill  to  have  been  mined,  and  alleged  that^a  plant  was  begun 
In  November,  1896,  and  completed  in  March,  1897.  It  admitted  that  no  min- 
ing was  done  between  May  and  November,  1896,  but  denied  that  75  to  100 
tons  could  have  been  mined,  as  claimed,  and  denied  that  1,000  tons  of  gravel 
were  going  to  waste.  The  answer  further  alleged  that  the  plant  erected  is  as 
good  as  the  best  in  use,  and  that  30  tons  per  day  is  fair  average  running.  It 
denied  that  the  complainants  have  been  damaged  to  the  extent  of  $10,000, 
or  any  other  sum,  by  the  facts  set  out  In  the  bill.  It  denied  that  the  min- 
ing was  delayed  in  order  to  deprive  the  complainants  of  royalties,  or  to  charge 
np  interest  in  the  settlement  with  the  BrooksvlUe  State  Bank,  and  alleged 
that  such  a  course  would  be  unreasonable,  because  the  interest  on  the  plant 
tod  the  expenses  of  the  same  would  exceed  the  Interest  due  by  the  com- 
I^ainants.  It  alleged  the  right  to  suspend  mining  when  the  price  of  phosphate 
fen  below  $4  per  ton.  The  answer  further  aUeged  that  the  plant  was  erected 
at  a  cost  of  $7,000,  and  that  during  its  erection  no  complaint  was  made  about 
not  mining,  and  the  expenditure  was  encouraged;  that  from  March  until  June 
10.  1897,  the  new  plant  mined  and  washed  3,897  tons,  but  it  was  then  stopped 
for  the  repair  of  broken  machinery;  that  on  June  15,  1897,  Brooks  sued  out  a 
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distress  warrant  for  $1,935  for  the  rent  of  said  lands,  and  the  same  was  levied 
on  the  phosphate  mined  and  on  the  mining  plant  erected  by  the  defendant; 
that  defendant  traversed  affidavit  in  distress,  and  said  cause  stands  for  trial; 
tliat  the  distress  proceedings  and  levy  were  a  great  wrong  on  the  defendant, 
and  the  possession  of  the  plant  by  the  sheriff  was  illegal;  that  about  this 
time  W.  A.  Fulton  began  proceedings  in  chancery,  in  Citrus  county,  Fla,,  to 
dissolve  and  wind  up  the  alleged  partnership  between  him  and  the  defendant, 
aslcing  for  a  receiver,  and  obtained  an  injunction  against  the  ^le  of  phos- 
phate; that,  as  soon  as  the  defendant  effected  an  amicable  settlement  with 
said  Fulton,  the  defendant  tendered  a  sufficient  bond  to  the  sheriff,  who  refused 
to  accept  the  same  until  September  18,  1897,  after  service  of  the  writ  of  in- 
junction herein;  that  the  sheriff  claimed  possession  of  said  premises  until 
said  date,  and  refused  to  deliver  the  same  to  said  agent,  Jumeau,  until  he 
had  approved  said  replevin  bond,  and  obtained  pay  for  his  deputy  from  said 
Jumeau.  The  answer  further  alleged  that  the  defendant,  Laurent,  was  en- 
tirely willing  to  go  on  mining,  notwithstanding  the  price  of  phosphate,  and 
would  have  mined  in  July,  and  since  then,  but  for  the  suits  at  law  and  in 
equity;  that  he  instructed  his  agent,  Jumeau,  to  go  to  work  as  soon  as  possible, 
and  charged  tliat  the  complainants  are  alone  responsible  for  the  delay  in  min- 
ing. The  defendant,  Achille  Laurent,  denied  that  any  royalty  is  due  for  the 
use  of  said  land,  but  alleged  that  he  advanced  $14,000  on  royalties,  and  that 
there  was  due  him  on  such  advance  about  $8,000  at  the  time  of  the  institu- 
tion of  distress  proceedings;  that  no  demand  was  made  upon  him  for  any 
rent,  or  any  notice  given  him  of  such  claim,  prior  to  the  beginning  of  said  suit; 
that  the  complainants  fraudulently  and  wrongfully  obtained  possession  of 
said  leased  premises,  and  all  charges  that  said  Jumeau  attempted  to  get  pos- 
session by  force  and  arms  are  false  and  absurd;  that  on  September  13,  1897, 
said  Jumeau  went  by  accident  upon  said  land,  without  any  unlawful  intent,  and 
was  assaulted  and  l)eaten  by  said  deputy  sheriff,  who  threatened  with  a  gun 
to  shoot  said  Jumeau  and  one  Patterson;  that  the  defendant  did  not  know 
whether  said  deputy  sheriff  was  then  acting  for  the  sheriff  or  for  the  com- 
plainants, but  that  said  Jumeau,  as  agent,  was  charged  for  the  time  of  said 
deputy  sheriff  to  September  18,  1897.  The  defendant,  Achille  Laurent,  denies 
that  he  owes  $1,935  as  rent,  and  insists  that,  as  the  complainants  have  al- 
ready entered  suit  for  that  amoimt,  which  is  pending,  they  have  no  right  to 
sue  here  for  said  sum,  but  that  said  distress  proceedings  were  a  waiver  of  any 
claim  to  a  forfeiture;  and  the  defendant  claimed  that  the  complainants  are 
estopped  in  equity  from  any  claim,  of  forfeiture  after  permitting  and  encour- 
aging the  erection  of  the  plant. 

On  December  8,  1897,  the  defendant,  Achille  Laurent,  filed  his  cross  bill  in 
this  cause,  which  recited  the  substance  of  the  original  bill  and  answer,  and 
alleged  that  the  orator  is  the  oii-ner  of  all  rights  under  the  original  lease  and 
assignments  thereof;  that  he  has  done  nothing  and  omitted  nothing  by  which 
the  lease  should  be  forfeited;  that  he  is  ready  to  continue  mining,  and  insists 
that  the  complainants  should  be  required  by  the  said  circuit  court  to  perform 
the  agreements  of  said  lease.  The  cross  bill  alleges  affirmatively  many  facts 
relating  to  the  litigation  between  the  parties,  the  substance  of  which  has  been 
stated  heretofore.  The  cross  bill  prays  for  a  decree  of  specific  performance, 
for  an  injunction  against  interference  in  the  use  and  enjoyment  of  the  prem- 
ises, against  prosecution  of  action  in  distress,  against  going  on  the  land  or 
removing  phosphate  or  machinery  therefrom,  and  for  process. 

On  January  3,  1896,  Brooks  and  wife  filed  their  answer  to  the  cross  bill. 
The  answer  refers  to  many  facts  alleged  in  the  original  bill,  denies  the  truth 
of  most  of  the  allegations  in  the  cross  bill,  and  alleges  new  facts  not  material 
to  the  assignments  of  error  on  this  appeal.  The  record  contains  no  evidence  as 
to  the  ownership  of  the  real  estate  described  in  the  lease  other  than  the  said 
statements  in  the  pleadings  and  contracts.  The  lease,  which  was  made  an 
exhibit  to  the  original  bill,  was  dated  April  10,  1895,  and  is  signed  and  acknowl- 
edged by  William  M.  Brooks  and  W.  A.  Fulton.  It  contains  an  agreement  on 
the  part  of  Fulton  not  to  transfer  it  without  the  assent  of  Brooks.  On  the  lease 
is  the  following  indorsement: 

''Referring  to  clause  in  mining  lease  between  myself  and  W.  A.  Fulton,  dated 
April  10,  1895,  requiring  that  W.  A.  Fulton  do  not  assign  or  transfer  any  in- 
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terest  in  said  lease  without  my  consent  in  writing,  I  hereby  give  my  consent 
that  he  may  assign  or  transfer  any  such  interest  as  he  may  desire  to  Mr. 
Achille  Laurent,  or  to  the  Franco- American  Phosphate  Ck). 

"WiUiam  M.  Brooks." 

The  record  contains  the  assignment  by  Fulton  to  Laurent,  which  is  in  the 
form  of  a  contract  between  them,  and  refers  to  the  land  as  belonging  to  "Wil- 
liam M.  Brooks  and  his  wife,  Sue  G.  Brooks,"  and  is  dated  April  16,  1895. 
There  are  differences  in  the  terms  of  the  contract  of  assignment  and  the  original 
lease,  but  it  is  not  necessary  to  state  them  here. 

On  the  reference  to  the  special  master  a  number  of  depositions  were  offered 
on  each  side.  The  master  made  an  elaborate  report,  in  which  he  found  "that 
the  complainants,  William  M.  Brooks  and  Sue  G.  Brooks,  have  failed  to  sus- 
tain the  allegations  of  their  bill,  and  recommends  that  it  be  dismissed  at  the 
ccwt  of  the  complainants.  The  master  further  tinds  that  the  complainant  in 
the  cross  bill,  Achille  Laurent,  has  sustained  the  material  allegations  of  the 
cross  bill"  The  complainants  J31ed  exceptions  to  the  master's  report.  The 
court,  the  Honorable  James  W.  Locke  presiding,  rendered  a  final  decree  on 
April  20,  1809,  overruling  all  exceptions  to  the  special  master's  report,  and 
confirming  the  report.  Relief  on  the  original  bill  was  denied,  and  relief  on  the 
cross  bill  granted.  The  lease,  as  assigned  and  modified  by  the  agreement  of  the 
parties,  is  declared  to  be  a  valid  and  existing  lease  between  the  original  com- 
plainants and  the  original  defendant,  Achille  Laurent.  The  decree  enjoins  the 
complainants  from  disturbing  the  possession  of  Laurent,  and  from  obstructing 
the  mining  and  shipping  of  phosphate  by  Laurent  and  his  agents.  It  ascer- 
tains that  there  is  due  by  the  original  complainants,  William  M.  Brooks  and  his 
wife.  Sue  G.  Brooks,  to  Achille  Laurent,  on  the  account  as  stated  by  the  master, 
$8,532.35,  for  advances  made  by  the  said  defendant  on  behalf  of  the  complain- 
ants, pursuant  to  the  lease.  It  is  decreed  that  the  said  sum  be  credited  to  Lau- 
rent and  set  off  against  royalties  due,  or  which  may  be  earned  or  become  due, 
to  the  complainants.  The  title  or  right  to  possession  of  the  machinery  or  min- 
ing plant  situated  on  the  premises  is  not  passed  on.  A  decree  was  rendered 
against  the  complainants  for  the  costs,  including  the  special  master's  fee.  It 
contains  no  direction  to  issue  execution  except  for  the  costs.  The  complainants 
in  the  original  bill  (defendants  in  the  cross  bill)  appeal  to  this  court.  There 
are  14  errors  assigned,  but  the  only  ones  which  are  deemed  material  are  those 
relied  on  in  the  brief  and  oral  argument,  and  relate  to  the  Jurisdiction  of  the 
United  States  circuit  court  and  to  the  validity  of  the  lease. 

Herbert  L.  Anderson,  for  appellants. 
John  G.  Reardon,  for  appellee. 

Before  PARDEE,  McCORmCK,  and  SHELBY,  Circuit  Judges. 

BHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  assigned  as  error  that  the  United  States  circuit  court  had  no 
jurisdiction  of  the  case.  The  position  taken  by  counsel  is  that  the 
suit  in  which  relief  is  granted  is  one  by  Achille  Laurent,  as  the  as- 
signee of  Fulton,  to  enforce  specifically  the  lease,  and  that  the  lease 
is  within  the  prohibition  of  the  statute  providing  that  the  circuit 
court  shall  not  **have  cognizance  of  any  suit  ♦  ♦  ♦  to  recover 
the  contents  of  any  promisspry  note  or  other  chose  in  action  in  favor 
of  any  assignee,  ♦  ♦  ♦  unless  such  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  contents  if  no  assignment  or 
transfer  had  been  made.''  24  Stat.  552,  as  corrected  by  25  Stat.  434. 
Corbin  v.  Blackhawk  Co.,  105  U.  S.  659,  26  L.  Ed.  1136,  is  cited  as 
sustaining  this  position,  and  it  is  there  held  that  a  suit  to  compel  the 
specific  performance  of  a  contract,  or  to  enforce  its  other  stipula- 
tionsy  is  a  suit  to  recover  the  contents  of  a  chose  in  action,  and  is 
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not  maintainable,  under  section  629  of  the  Revised  Statutes  of  the 
United  States,  in  the  circuit  court,  by  an  assignee,  if  it  could  not 
have  been  prosecuted  there  by  the  assignor  had  no  assignment  been 
made.  This  objection  would  at  least  require  careful  consideration, 
and  would,  perhaps,  prevail  if  this  were  an  original  suit  brought  by 
Achille  Laurent,  as  the  assignee  of  Fulton,  against  Brooks  and  his 
wife.  In  such  case  it  may  be  conceded  that  the  record,  to  show 
jurisdiction  of  the  circuit  court,  would  be  required  to  show  that  Ful- 
ton, the  assignor,  could  have  maintained  the  suit  in  the  circuit  court. 
Whatever  relief  is  sought  by  Achille  Laurent  is  not,  however,  by  an 
original  bill,  but  by  a  cross  bill.  The  original  bill  is  not  filed  by  an 
assignee  of  a  chose  in  action.  Brooks  and  his  wife,  citizens  of  the 
state  of  Florida,  filed  the  original  bill  in  the  state  court  against 
Achille  Laurent,  Leon  Laurent,  and  Paul  Jumeau,  who  are  citizens 
of  the  republic  of  France.  The  original  bill  and  the  petition  for  re- 
moval show  these  jurisdictional  facts.  The  circuit  court  has  juris- 
diction of  controversies  between  citizens  of  a  state  and  citizens  or 
subjects  of  a  foreign  state.  25  Stat.  434.  The  original  bill,  there- 
fore, when  filed  by  Brooks  and  wife  in  the  state  court,  could  have 
been  filed  by  them  in  the  United  States  circuit  court,  for,  "where  the 
action  is  between  a  citizen  of  a  state  and  the  subject  of  a  foreign 
state,  the  court  has  jurisdiction  on  account  of  the  character  of  the 
parties,  without  reference  to  which  of  them  is  plaintiff  or  defend- 
ant.'' Hinckley  v.  Byrne,  1  Deady,  224,  Fed.  Cas.  No.  6,510.  So 
it  appears  that  the  suit,  when  instituted,  was  one  of  which  the 
United  States  courts  had  jurisdiction.  It  was  a  controversy  between 
citizens  of  a  state  and  citizens  of  a  foreign  state,  and  involved  the 
jurisdictional  amount.  It  was  not  a  suit  by  or  in  behalf  of  an  as- 
signee. The  complainants  were  the  lessors  in  a  lease  involved  in  the 
litigation,  but  they  were  neither  the  assignors  nor  the  assignees  of 
the  lease.  The  controversy  being  one,  as  is  shown,  of  which  the 
circuit  court  had  jurisdiction,  it  was  removable  under  the  second 
section  of  the  act,  providing  that  "any  suit  of  a  civil  nature,  at  law 
or  in  equity,  of  which  the  circuit  courts  of  the  United  States  are 
given  jurisdiction  by  the  preceding  section,  and  which  are  now  pend- 
ing, or  which  may  hereafter  be  brought,  in  any  state  court,  may  be 
removed  into  the  circuit  court  of  the  United  States  for  the  proper 
district  by  the  defendant  or  defendants  therein,  being  non-residents 
of  that  state."  Act  Aug.  13,  1888  (25  Stat.  434).  After  the  case 
was  regularly  removed,  under  this  statute,  to  the  United  States  court, 
the  defendants  first  filed  a  demurrer,  and  later  an  answer,  to  the  bill. 
A  motion  was  also  made  by  the  defendants  to  dissolve  the  injunction 
theretofore  granted  in  the  case.  It  was  pending  this  litigation,  and 
as  a  part  of  the  defense  in  the  controversy,  that  Achille  Laurent 
filed  the  cross  bill  praying  for  a  decree  enforcing  the  specific  per- 
formance of  the  contract  of  lease,  which  was  the  subject-matter  of 
the  original  bill.  The  jurisdiction  invoked  by  the  cross  bill  was  not 
original,  but  ancillary.  The  jurisdiction  of  the  court  was  established 
by  the  existing  record.  In  Cross  v.  De  Valle,  1  Wall.  5,  14,  17  L. 
Ed.  515,  the  court  said  that  "a  cross  bill  is  a  mere  ancillary  suit,  and 
a  dependency  of  the  original."    The  same  principle  is  involved  where 
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a  bill  of  revivor  is  filed.  "A  bfll  of  revivor  is  but  a  continuation  of 
the  original  suit,  and,  if  the  plaintiff  was  competent  to  sue  the  de- 
fendant in  the  circuit  court,  his  administrator,  though  a  citizen  of 
the  same  state  as  the  defendant,  may  revive  it."  Clarke  v.  Mathew- 
son,  12  Pet.  164,  9  L.  Ed.  1041.  The  cross  bill  being  merely  ancillary 
to  the  original  suit,  it  may  be  maintained  although  the  court  would 
not  have  had  jurisdiction  of  the  cross  bill  as  an  original  action. 
Railroad  Co.  v.  Chamberlain,  6  Wall.  748,  18  L.  Ed.  859;  Osborne 
&  Co.  V.  Barge  (C.  C.)  30  Fed.  805;  First  Nat.  Bank  of  Salem  v. 
Salem  Capital  Flour-Mills  Co.  (C.  C.)  31  Fed.  580;  Freeman  v.  Howe, 
24  How.  450,  460,  16  L.  Ed.  749.  If  the  court  has  jurisdiction  of  the 
case  made  by  the  original  bill,  it  has  jurisdiction  of  all  germane 
ancillary  proceedings,  whether  by  cross  bill,  bill  of  revivor,  or  inter- 
vening petitions. 

It  is  contended  by  the  learned  counsel  for  the  api)ellee  that  there 
was  a  novation  of  the  original  contract  of  lease;  that  the  lessee, 
Fulton,  and  the  lessors  agreed  to  substitute  Achille  Laurent  for  Ful- 
ton, and  that  the  contract  by  which  the  substitution  was  made  so 
changed  the  lease  as  to  make  a  new  contract  between  the  lessors 
and  Achille  Laurent.  It  is  claimed  that  it  is  not  the  case  of  a  mere 
assignment  of  a  chose  in  action.  The  contention  is  that  a  new  con- 
tract was  made,  and  that  the  question  as  to  Laurent's  right  to  sue 
as  assignee  is  eliminated,  and  that  he  is  not  an  assignee.  This  view 
finds  support  in  the  terms  of  the  lease,  which  made  it  nonassignable 
except  by  the  agreement  of  the  lessors.  The  material  changes,  also, 
made  in  the  lease  by  the  agreement  to  substitute  one  lessee  for  an- 
other, give  support  to  this  position  of  counsel.  As  we  decide  that 
the  circuit  court  had  jurisdiction,  and  that  the  case  was  removable 
for  the  reasons  already  given,  it  is  unnecessary  for  us  to  express  an 
(pinion  on  this  contention. 

It  is  claimed  by  the  appellants  that  the  lease  was  void,  and  that 
the  court  below  erred  in  granting  relief  on  the  cross  bill.  The  orig- 
inal bill  was  filed  jointly  by  William  M.  Brooks  and  his  wife,  Sue 
G.  Brooks.  One  of  its  purposes  was  to  obtain  the  cancellation  of 
a  lease.  The  validity  of  tiie  lease  was  not  denied  in  the  bill.  It 
was  expressly  alleged  by  the  comfdainant  Sue  G.  Brooks  that  she 
authorized  and  assented  to  the  making  of  the  lease  by  the  complain- 
ant William  M.  Brooks.  Conceding  its  validity,  and  proceeding 
upon  that  theory,  she  sought  its  cancellation  on  account  of  breaches 
of  the  lease  by  the  lessee.  She  complained  that  the  mining  was  not 
done  in  a  workmanlike  manner,  that  the  lessee  did  not  mine  at  least 
7,000  tons  of  phosphate  per  annum,  that  the  royalties  were  not 
paid  according  to  agreement,  and  that  the  lessee  in  fact  was  unable 
to  perform  his  part  of  the  contract.  It  is  alleged  that  she  became 
the  owner  of  the  land  on  February  14,  1895.  There  is  no  proof  of 
this  averment  in  the  record,  nor  is  there  any  denial  of  it.  A  married 
woman  owning  real  property  may  sell,  convey,  or  mortgage  it  as 
she  might  do  if  she  were  not  married,  provided  her  husband  joined 
in  the  same.  Rev.  St.  Fla.  1892,  §  1956.  Such  sale,  conveyance,  or 
mortgage  must  be  acknowledged  separately  and  apart  from  her 
husband,  before  some  officer  authorized  to  take  such  acknowledg- 


Digitized  by 


Google 


208  89  C.  C.  A.  REPORTS. 

ment.  Id.  §  1958.  The  custody  and  management  of  the  property 
remain  with  the  husband.  Id.  §  2071.  It  is  further  enacted  that  a 
married  woman  shall  have  the  right  to  bring  suits  or  actions  for  or 
concerning  her  real  property  witiiout  joining  her  husband  or  next 
friend*.  Id.  §  2074.  These  statutes  are  enacted  in  conformity  to 
Const.  Fla.  art.  11.  The  defendant  in  the  original  bill,  Achille 
Laurent,  after  having  answered,  filed  a  cross  bill,  in  which  he  also 
proceeds  upon  the  theory  advanced  by  the  complainants,  that  the 
lease  was  valid  and  binding  upon  the  parties  thereto.  By  the  cross 
bill  he  seeks  an  accounting  and  other  relief.  On  this  accounting 
before  the  master  it  appeared  that  the  complainants  in  the  original 
bill  were  indebted  to  Achille  Laurent  on  account  of  the  lease.  That 
indebtedness  was  finally  ascertained  to  be  {8,532.35.  While  the 
special  master  was  executing  the  reference  to  ascertain  the  state  of 
the  account  between  the  •parties,  the  complainant  Sue  G.  Brooks,  by 
her  attorney,  for  the  first  time  raised  the  point  that  the  lease  was 
void  because  it  was  executed  by  the  husband  alone,  that  the  prop- 
erty belonged  to  the  wife,  and  that  the  assent  of  the  wife  had  not 
been  given  in  the  mode  provided  for  by  the  Florida  statutes.  No 
question  of  this  kind  was  raised  by  the  pleadings.  It  is  only  when  the 
litigation  based  on  theories  and  facts  averred  by  her  and  her  hus- 
band has  proved  in  the  result  unsatisfactory  to  her  that  she  seeks 
through  counsel,  without  a  change  in  the  pleadings,  to  take  the  posi- 
tion that  the  lease  was  not  in  fact  made  by  her,  or  with  legal  au- 
thority. Is  it  not  a  sufllcient  answer  to  this  late  contention  to  say 
that  the  bill  contains  the  averment  of  her  consent  to  and  acquies- 
cence in  the  Tease,  and  that  the  action  is  an  equitable  suit  based  on 
the  lease?  The  relief  to  be  granted,  the  decrees  to  be  rendered,  must 
be  based  on  the  pleadings  and  on  the  evidence  consistent  with  them, 
and  arguments  and  suggestions  of  counsel  cannot  be  followed  to 
sustain  defenses  or  to  grant  relief  in  conflict  with  the  pleadings. 
The  bill  shows  that  the  complainants  have  received  benefits  from 
the  lease,  and  that  they  seek  compensation  for  breaches  of  its  provi- 
sions. We  would  not,  we  think,  be  justified  in  looking  beyond  the 
averments  of  the  pleadings  to  base  a  decree  on  the  theory,  advanced 
in  the  argument  after  the  case  is  closed  and  submitted,  that  the 
lease  was  never  in  fact  the  valid  contract  of  the  complainants.  The 
wife  having  averred  that  it  was  made  with  her  authority,  and  that 
averment  standing  unchanged  and  undenied  in  the  pleadings  when 
the  final  decree  was  rendered,  we  cannot  now,  at  her  instance,  as- 
sume that  this  statement  was  untrue.  This  would  be  to  accept  the 
argument  and  briefs  of  counsel  in  lieu  of  the  record.  A  decree  fairly 
based  on  the  averments  of  the  complainants'  sworn  bill  should  not, 
we  think,  be  disturbed  at  the  suggestioji  of  the  complainants  in 
argument  in  conflict  with  the  allegations  of  the  bill.  If  the  court 
accepts  as  true  the  sworn  bill  of  the  complainants,  they  cannot  be 
beard  to  complain.  The  wife  having  joined  in  the  sworn  allega- 
tion that  the  lease  was  her  valid  contract,  we  must  assume,  as 
against  her,  that  this  is  true,  and  that  she  did  everything  required 
by  law  to  make  the  lease  binding.  It  is  contrary  to  the  first  prin- 
ciples of  justice  that  a  party  should  be  permitted  to  assert  rights 
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under  a  contract,  and  obtain  advantages,  or  seek  to  obtain  them, 
by  litigation  based  on  its  validity,  and  in  a  subsequent  proceeding 
relating  to  the  same  contract  claim  that  it  was  without  validity, 
and  not  binding  on  him.  It  seems  well  settled  by  principle  and  au- 
thority that  a  i^irty  to  a  suit  is  not  permitted  to  ts^e  inconsistent  po- 
sitions to  the  detriment  of  his  adversary  on  material  questions  in- 
volved in  the  litigation.  In  Railroad  CJo.  v.  Marcott,  41  Mich.  433, 
2  N.  W.  795,  the  court  held  that  counsel,  who  was  shown  by  the  rec- 
ord to  have  told  the  jury  that  in  a  certain  contingency  they  should 
find  for  the  plaintiff,  could  not  afterwards  take  any  ground  incon- 
sistent with  the  concession,  or  claim  to  be  injured  by  the  rulings  in 
accord  with  it.  The  court  held,  in  other  words,  that  counsel  could 
not  attack  the  judgment  of  the  court  or  the  ruling  of  the  coupt  which 
was  in  accord  with  his  contention.  In  fellis  v.  White,  61  Iowa,  644, 17 
N.  W.  28,  the  wife  procured  a  divorce  and  alimony  upon  a  petition 
which  she  claimed  later  did  not  give  the  court  jurisdiction  to  render 
tiie  decree.  It  was  held  that,  '^whether  the  court  had  or  had  not  juris- 
diction, she  cannot  now,  having  accepted  the  benefits  of  the  decree, 
be  heard  to  question  the  jurisdiction  of  the  court  to  render  it."  In 
Abbot  V.  Wilbur,  22  La.  Ann.  368,  the  court  held  that,  where  parties 
made  an  assertion  in  a  plea  for  their  own  benefit,  and  to  the  injury 
of  the  opposite  party,  they  could  not  afterwards  be  heard  to  say, 
or  permitted  to  prove,  that  the  assertion  was  false.  In  Mills  v. 
Hoffman,  92  N.  Y.  182,  190,  the  court  held  that  the  principal  cannot 
accept  the  benefits  of  |n  unauthorized  contract  made  by  an  agent, 
and  repudiate  its  obligations,  and  that  a  party  cannot  enjoy  the 
rights  awarded  to  him  by  a  judgment,  and  deny  its  force  as  an  ad- 
judication. In  Sullivan  v.  CJolby,  18  C.  C.  A.  193,  71  Fed.  460,  it  was 
held  by  the  circuit  court  of  appeals  for  the  Seventh  circuit  that  any 
confession  or  admission  made  in  pleading  in  a  court  of  record, 
whether  express  or  implied,  will  preclude  the  party  from  after- 
wards contesting  the  same  fact  in  a  subsequent  suit  with  his  ad- 
versary, though  there  is  no  adjudication  upon  the  point  It  was  fur- 
ther held  in  the  latter  case  that  where  one,  in  pleading,  bases  his 
right  to  possession  of  land  upon  the  ground  that  a  lease  to  him  has 
not  yet  expired,  and  his  adversary  accepts  this  as  an  assurance  that 
his  possession  will  not  become  hostile  to  the  latter's  title,  the  party 
who  so  admitted  the  lease  would  not  be  permitted  to  change  his  at- 
titude, and  claim  title  bv  adverse  possession.  In  Railway  Co.  v.  Mc- 
Carthy, 96  U.  8.  258,  267,  24  L.  Ed.  693,  the  court  held  that: 

*'Wbere  a  party  gives  a  reason  for  his  conduct  and  decision  touching  anything 
InTolved  in  a  controversy,  he  cannot,  after  litigation  has  begun,  change  his 
ground,  and  put  his  attack  upon  another  and  a  different  consideration.  He  is 
Dot  permitted  thus  to  mend  his  hold.  He  is  estopped  from  doing  it  by  a  set- 
tled principle  of  law." 

This  case  is  cited  approvingly  by  the  supreme  court  in  Davis  v. 
Wakelee,  156  U.  S.  680,  691,  15  Sup.  Ct.  555,  39  L.  Ed.  578.  In  the 
latter  case  Davis  had  in  a  judicial  proceeding  asserted  the  validity 
of  a  certain  judgment.  The  judgment  was  in  fact  void  for  want  of 
jurisdiction.    The  court  held  that  Davis  nevertheless  was  estopped 
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in  equity  from  claiming  that  it  was  void.    Mr.  Justice  Brown,  deliv- 
ering the  opinion  of  the  court,  said  that: 

**Even  If  Davis  had  been  mistaken  as  to  his  legal  rights  with  respect  to  this 
judgment  and  Its  subsequent  discharge,  his  assertion  that  It  was  stlU  of  record* 
and  In  fuU  force,  is  none  the  less  binding  upon  him  in  view  of  Wakelee's 
acquiescence  In  the  ruling  of  the  court  sustaining  this  contention." 

The  learned  justice  added  that: 

"It  may  be  laid  down  as  a  general  proposition  that,  where  a  party  assumes  a 
certain  position  in  a  legal  proceeding,  and  succeeds  in  maintaining  that  position, 
he  may  not  thereafter,  simply  because  his  interests  have  changed,  assume  a 
contrary  position,  especially  if  it  be  to  the  prejudice  of  the  party  who  has 
acquiesced  In  the  position  taken  by  him.*' 

This  case,  in  principle,  seems  directly  in  point  here.  Mrs.  Brooks 
and  her  husband  both  assunfed  the  position  that  this  lease  was  a 
valid  and  binding  contract,  and  filed  a  bill  upon  the  theory  that  the 
lessee  had  conmiitted  breaches  of  it.  It  is  true  that  the  bill  sought  the 
cancellation  of  the  lease,  but  that  prayer  was,  in  effect,  an  admission 
of  the  lease  as  an  existing  contract.  The  bill  also  sought  to  collect 
moneys  alleged  to  be  due  from  the  lessee  on  account  of  the  lease.  It 
sought  and  obtained  an  injunction,  which  could  only  be  had  upon  the 
theory  of  the  validity  of  the  lease.  All  this  a^^ared  in  the  initial 
pleading  filed  in  the  case, — in  the  original  bill.  The  defendant,  Achille 
Laurent,  accepted  as  true  the  averment  that  the  lease  was  an  exist- 
ing and  valid  contract.  His  cross  bill  is  filed  on  that  theory.  The 
protracted  and  expensive  litigation  proceeded  on  that  theory  till  the 
parties  apx)eared  before  the  special  master  tft  state  the  account.  If 
the  complainants  had  been  successful  in  their  contentions,  and  if  the 
statement  of  the  account  before  the  special  master  had  shown  a  bal- 
ance in  their  favor,  it  is  not  likely  that  they  would  have  changed 
their  position  and  asserted  the  invalidity  of  the  lease.  When  the  re- 
sult of  the  litigation  fails  to  meet  their  expectations,  they  change 
their  position,  and  allege  that  the  lease  they  sued  on  as  valid  is  in 
fact  void.  The  law  does  not  permit  this  change  of  position.  This 
view  seems  to  be  confirmed  in  Harkness  v.  Fraser,  12  Fla.  336,  347. 
A  married  woman,  in  a  suit  brought  by  her,  sought  to  take  advantage 
of  the  alleged  fact  that  she  had  not  acknowledged  a  deed.  The  court 
said: 

"The  bill  alleges  that  the  deed  was  executed  by  the  complainants.  •  •  • 
It  is  not  in  issue  in  this  case.  It  is  somewhat  anomalous  that  a  party  should 
come  into  a  court  of  equity,  and  demand  that  his  deed  be  set  aside  because  of 
his  own  blunder,  or  his  imperfect  execution  of  the  Instrument/* 

The  question  not  being  raised  by  the  pleadings,  the  court  declined 
to  give  any  importance  to  the  defect,  and  said  that  the  matter  was 
mentioned  in  the  opinion  only  because  it  "was  dwelt  upon  in  the  ar- 
gument with  some  earnestness.*' 

Pomeroy  says  that  the  tendency  of  modern  authority  "is  strongly 
towards  the  enforcement  of  the  estoppel  against  married  women  as 
against  persons  sui  generis,  with  little  or  no  limitation  on  account  of 
their  disability.  This  is  plainly  so  in  states  where  the  legislation  has 
freed  their  property  from  all  interest  or  control  of  their  husbands, 
and  has  clothed  them  with  partial  or  complete  capacity  to  deal  with 
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it  as  though  they  were  single.  Even  independently  of  this  legislation 
there  is  a  decided  preponderance  of  authority  sustaining  the  estoppel 
against  her,  either  when  she  is  attempting  to  enforce  an  alleged  right 
or  to  maintain  a  defense."  Pom.  Eq.  Jur.  814.  The  courts  that  gen- 
erally decline  to  apply  estoppels  to  a  married  woman  do  not  hesitate 
to  apply  the  doctrine  to  her  "where  she  is  attempting  affirmatively 
to  enforce  a  right  inconsistent  with  her  previous  conduct  upon  which 
the  other  party  has  relied."  Td.,  and  authorities  there  cited.  This 
doctrine  is  applied  against  the  wife  where  the  husband  has  acted  for 
her  as  her  agent  (McCaa  v.  Woolf,  42  Ala.  389),  and  where  she  acts 
jointly  with  her  husband  (Wilder  v.  Wilder,  89  Ala.  414,  7  South. 
767,  9  L.  R.  A.  97).  The  evolution  of  the  law,  as  shown  by  constitu- 
tions, legislation,  and  judicial  opinions  and  decisions,  is  constantly 
towards  yielding  to  the  wife  dominion  over  her  property,  real  and 
personal,  and  removing  the  disabilities  of  coverture.  The  statutes 
which  emancipate  and  confer  rights  necessarily  impose  burdens. 
The  statutes  that  permit  her  to  sue  and  be  sued  as  a  feme  sole  when 
she  appears  in  court  as  a  party  to  a  suit  make  her  amenable  to  the 
well-settled  rule  denying  to  parties  the  right  to  take  advantage  of  op- 
ponents by  assuming,  to  their  injury,  inconsistent  positions.  Such 
statutes  are  not  intended  to  confer  rights  inconsistent  with  the  rights 
of  others.    The  decree  of  the  circuit  court  is  affirmed. 


(98  Fed.  657.) 

CUNNINGHAM  v.  CITY  OF  CLEVELAND. 

(Circuit  Ctourt  of  Appeals.  Sixth  Circuit     December  4,  1809.) 

No.  693. 

1.  Equity  Jurisdiction — Suit  to  Wind  up  Insolvent  Coeporxtion— Ancil- 
i«ART  Proceedings. 

A  court  of  equity,  which  has  taken  possession  of  the  property  and  as- 
sets of  an  insolvent  corporation  in  a  suit  to  wind  up  its  affairs,  may  au- 
thorize its  receiver  to  bring  in,  by  ancillary  bill,  a  debtor  of  the  corpora- 
tion, for  the  purpose  of  ascertaining  and  enforcing  payment  of  such  In- 
debteduess;  and  its  Jurisdiction  to  determine  the  questions  involved  in  such 
ancillary  proceeding  is  conferred  by  the  original  bill,  and  is  not  affected 
by  the  fact  that  such  questions  are  of  a  legal  nature,  i 

Z.  Res  Judicata— Decree  Dismissing  Bill  without  Prejudice. 

A  decree  dismissing  a  bill  filed  by  a  corporation  without  prejudice,  and 
based  on  the  ground  that  the  evidence  failed  to  show  that  the  complainant 
was  authorized  to  maintain  the  suit,  does  not  constitute  a  bar  to  a  second 
snlt  on  the  same  cause  of  action  by  the  corporation  or  its  receiver,  when 
due  authority  is  shown. 

8.  Municipal  Corporations— Grant  of  Franchises— Monopolies. 

An  ordinance  granting  a  fi-anchlse  for  the  construction  and  mainte- 
nance in  a  city  of  water  and  electric  light  plants  for  a  term  of  years,  and 
by  which  the  city  contracts  to  pay  rental  for  a  certain  number  of  flre 
hydrants  and  lights  during  the  term,  is  not  the  grant  of  an  exclusive 
privilege,  and  does  not  prevent  the  city  from  granting  similar  franchises 
to  others  or  making  similar  contracts  with  them. 

1  For  supplementary  and  ancillary'  proceedings  and  relief,  see  note  to  Toledo, 
St  L.  &  K.  C.  R.  Ck).  V.  Continental  Trust  Co.,  36  C.  C.  A.  105. 
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4.  Same— Power  to  Contract. 

Under  an  amendment  to  the  charter  of  a  city  authorizing  it  to  provide 
for  lighting  the  streets,  and  for  supplying  itself  and  its  inhabitants  with 
water,  by  contract  or  otherwise,  and  to  grant  franchises  for  a  term  of 
years  to  water  or  lighting  companies,  the  mayor  and  council  may,  by  an 
ordinance  granting  a  franchise  or  enterhig  into  a  contract,  bind  the  city 
during  the  term  of  such  franchise  or  contract 

5.  Same— Contract  for  Water  Supply— Defenses  against  Payment. 

Statutory  provisions  requiring  the  consent  of  a  city  to  authorize  the 
formation  of  a  corporation  to  exercise  g  franchise  as  a  water  company, 
and  the  appointment  and  report  of  inspectors  concerning  the  source  of  the 
proposed  water  supply,  are  for  the  protection  of  the  city,  and  wh^i  they 
have  been  substantially,  though  not  technically,  complied  with,  and  the 
company  has  been  formed,  and  has  proceeded,  with  the  full  assent  of  the 
city  authorities,  to  erect  its  plant  and  furnish  the  city  with  water,  in  ac- 
cordance with  the  contract  embodied  In  Its  franchise,  the  city  Is  estopped 
to  defend  against  payment  therefor  on  the  ground  of  informality  in  com- 
pliance with  such  requirements. 

(L  Same— Construction  of  Contract— Limit  of  Indebtedness. 

A  contract  by  which  a  city  agrees  to  pay  an  annual  rental  during  a 
term  of  years  for  water  and  electric  lights,  to  be  furnished  by  a  company, 
does  not  create  an  indebtedness  for  the  aggregate  amount  of  such  rentals, 
80  as  to  render  it  invalid,  under  a  statute  forbidding  the  contracting  of  an 
indebtedness  in  such  an  amount  without  a  vote  of  the  electors. 

7.  Same— Action  to  Recover  Rents— Defenses. 

A  city  granted  to  certain  persons  franchises  for  electric  light  and  water 
purposes  for  a  term  of  years,  and  also  contracted  with  them  to  supply 
light  and  water  for  municipal  pui-poses.  Such  persons  undertook  to  form  a 
corporation,  of  which  they  were  sole  Incorporators,  to  construct  and  oper- 
ate both  the  light  and  power  plants,  and  assigned  to  it  the  franchises  and 
contracts.  The  company  borrowed  money  for  the  purpose,  to  secure  which 
It  mortgaged  Its  plants,  franchises,  and  contracts.  The  mortgagee  sub- 
sequently filed  a  bill  for  foreclosure,  which  was  also  made  a  creditors*  bill, 
and,  a  qucj>tlon  having  arisen  as  to  the  legality  of  the  Incorporation,  it 
made  the  individual  Incorporators  defendants,  and  they  answered,  admits 
ting  the  averments  of  the  bill,  and  disclaiming  any  interest  in  the  prop- 
erty adverse  to  that  of  complainant.  A  receiver  was  appointed,  who,  by 
leave  of  court,  filed  an  ancillary  bill  against  the  city  to  recover  rentals  due 
under  the  contracts  for  light  and  water.  Held  that,  conceding  the  com- 
pany to  be  without  coqwrate  existence  either  de  jure  or  de  facto,  such 
fact  constituted  no  defense  on  behalf  of  the  city,  as  in  that  case  the  con- 
tracts remained  the  property  of  the  original  grantees,  whose  rights  there- 
in, under  the  pleadings  in  the  original  cause,  were  represented  by  the  re- 
ceiver.    . 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  is  an  appeal  of  R,  J.  Cunningham,  receiver  of  the  Cleveland  Water  & 
Electric  Light  Company,  from  a  decree  of  the  circuit  court  for  the  Eastern  dis- 
trict of  Tennessee,  dismissing  his  andUary  bill  against  the  city  of  Cleveland, 
Tenn.  The  litigation  was  begun  in  the  court  below  by  the  National  Water- 
works &  Construction  Company,  which  filed  a  bill  against  the  Cleveland  Water 
&  Electric  Light  Company  and  W.  W.  Cunningham  and  four  other  individual 
defendants,  to  foreclose  a  mortgage  held  by  complainant  upon  all  the  real 
property,  plant,  and  franchises  of  the  defendant  company,  securing  an  indebted- 
ness of  fl7,000.  The  lien  of  the  mortgage  specifically  covered  two  contracts 
with  the  city  of  Cleveland,  one  conferring  upon  W.  W.  Cunningham  and  his 
associates  the  right  to  construct,  maintaih,  and  operate  waterworlcs  in  the 
city  of  Cleveland  for  20  years,  and  to  receive  rentals  therefor,  and  the  other 
conferring  upon  the  same  persons  a  similar  franchise  to  construct,  maintain, 
and  operate  an  electric  light  plant    The  bill  averred  that  the  grantees  of  these 
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two  franchises  bad  organized  a  corporation,  under  the  laws  of  Tennessee, 
knowir  as  the  Cleveland  Water  &  Electric  Light  Company,  and  had  assigned 
the  franchises  to  it;  that  though  the  waterworks  and  electric  light  plant  had 
been  erected  by  this  company,  and  had  been  operated,  and  the  cHy  had  received 
the  benefit  thereof,  It  had  refused  to  pay  Its  stipulated  rentals,  on  the  ground 
that  the  company  was  not  duly  Incorporated;  that,  however  this  might  be, 
complainant  had  dealt  with  the  company  as  a  corporation,  and  had  lent  it 
money  as  such,  with  the  express  understanding  that  it  should  receive  a  mort- 
gage on  its  property  and  these  municipal  contracts;  that  the  loan  and  the 
mortgage  had  been  made  by  the  company  with  the  knowledge  and  assent  of 
W.  W.  Cunningham  and  his  associates,  and  that  they  were  made  parties  in 
order  that  the  lien  upon  the  contracts  might  be  declared,  not  only  against  the 
company,  but  also  against  the  original  grantees  of  the  municipal  contracts, 
the  sole  incorporators  of  the  company.  The  bill  averred  the  insolvency  of  the 
defendant  company,  and  represented  that  unless  the  works  were  continuously 
operated  the  franchises  would  be  lost.  The  complainant  prayed  a  foreclosure 
of  the  mortgage,  and  a  sale  of  all  the  interest  of  the  defendant  company  and 
of  Cunningham  and  his  associates  in  the  works,  plant,  and  franchises  de- 
scribed in  the  bill  There  was  a  further  prayer  for  the  appointment  of  a  re- 
ceiver who  should  take  charge  of  and  operate  the  works,  collect  the  rents,  and, 
after  paying  the  expenses  of  operation,  hold  the  surplus  to  apply  on  complain- 
ants indebtedness.  Cunningham  and  his  associates  tiled  an  answer  to  the  bill, 
admitting  all  its  averments,  and  disclaiming  any  interest  in  the  two  munic- 
\iptd  contracts.  The  defendant  the  Cleveland  Water  &  Electric  Light  Com- 
pany also  answered,  admitting  the  averments  of  the  bill,  and  consenting  to  a 
decree  of  foreclosure.  Subsequently  the  complainant  was  permitted  to  amend 
its  bill  by  adding  averments  giving  it  the  character  of  a  creditors*  bill  as  well 
as  that  of  a  pure  foreclosure  bill. 

Shortly  after  the  filing  of  the  bill,  R.  J.  Cunningham  was  appointed  receiver 
of  all  and  singular  the  property  of  the  Cleveland  Water  &  Electric  Light  Com- 
pany, of  every  description,  including  operating  contracts,  and  was  directed  to 
take  possession  thereof,  to  continue  the  business  of  the  company,  and  to  in- 
stitute all  such  suits  as  he  might  deem  necessary  to  collect  its  assets.  The 
receiver  accordingly,  and  by  leave  of  court  in  the  main  action,  filed  an  an- 
cillary bill  against  the  city  of  Cleveland  to  collect  the  rentals  due  from  it  to 
the  Cleveland  Water  &  Electric  Light  Company  for  public  hydrants  and  public 
lights,  under  the  water  and  light  contracts,  respectively.  The  bill  attached  as 
exhibits  the  two  contracts  embodied  in  duly-enacted  ordinances  accepted  by 
the  grantees.  It  averred  the  assignment  of  the  contracts  to  the  company  or- 
ganized by  the  grantees  of  the  franchises  as  sole  Incorporators;  the  erection  of 
the  works  in  accordance  with  the  contracts,  and  the  furnishing  of  the  hydrants 
and  lights  thereuuder  to  the  city,  and  the  complete  fulfillment  of  the  condi- 
tions by  the  grantees  to  be  performed;  the  failure  of  the  city  to  pay  the 
rentals  stipulated  to  be  paid;  and  its  repudiation  of  the  contract,  as  excessive 
and  void,  by  the  passage  of  an  ordinance  repealiiig  so  much  of  the  contracting 
ordinances  as  provided  that  the  city  should  pay  so  much  rental  per  year  for 
public  hydrants,  and  so  much  compensation  for  public  lights.  The  bill  further 
averred  that  for  one  year  the  city,  through  its  board  of  mayor  and  aldermen, 
levied  a  tax  to  provide  for  the  payment  of  what  was  due  from  it  under  the 
contracts,  but  only  devoted  a  part  thereof  to  the  payment  of  the  amount  due 
for  light  to  the  company.  The  amount  due  per  year  under  the  water  contract 
was  12,200,  and  under  the  light  contract  was  $1,728,  and  the  total  amount  due 
at  the  filing  of  the  bill  was  $8,319,  for  which  a  decree  was  asked  against  the 
city. 

To  this  bill  the  city  pleaded  in  bar  that  there  never  was  such  a  corporation 
as  the  Cleveland  Water  &  Electric  Light  Company;  that  it  never  had  corpo- 
rate existence  or  powor  to  maintain  a  suit;  and  that  the  complainant,  as  re- 
ceiver thereof,  could  not  possess,  and  could  not  assert,  any  rights  which  the 
alleged  company  did  not  possess.  Without  waiving  the  plea,  the  defendant 
answered,  averring:  That  the  alleged  company  had  brought  a  suit  against  the 
answering  defendant  in  the  chancery  court  of  Bradley  county,  Tenn.,  where- 
by it  sought  a  decree  on  the  same  cause  of  action.  That  therein  the  defend- 
ant ideaded  that  it  had  no  corporate  existence — ^First,  because  the  signatures  of 
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its  pretended  corporators  bad  not  been  properly  acknowledged:  second,  because 
the  certificate  of  the  secretary  of  state,  that  the  charter  had  been  registered 
in  his  office,  had  not  been  registered  in  Bradley  county,  where  its  main  busi- 
ness was  to  be  conducted,  as  required  by  law;  and,  third,  because  the  powers 
and  franchises  attempted  to  be  granted  by  said  charter  were  not  authorized 
by  the  laws  of  Tennessee,  and  said  charter  was  not  in  form  prescribed  by  any 
general  law  of  the  state.  That,  after  proof  taken,  a  decree  was  passed  dis- 
missing the  bill.  That  an  appeal  was  taken  to  the  court  of  chancery  appeals 
of  Tennessee,  and  the  decree  was  affirmed  on  the  grounds — First,  that  com- 
plainant was  not  a  corporation;  and,  second,  that  no  assignment  of  the  con- 
tracts with  the  city  to  the  complainant  company  was  alleged  or  shown.  That, 
on  appeal  to  the  supreme  court,  the  decree  was  affirmed,  as  shown  by  filed 
opinion,  (1)  because  complainant  failed,  in  both  pleading  and  proof,  to  show 
itself  entitled  to  contracts  of  Cunningham  and  associates;  (2)  because  com- 
plainant's charter  was  void  for  at  least  two  reasons,  namely,  (a)  it  was  not 
properly  acknowledged;  (b)  was  not  propierly  registered.  Whether  the  char- 
ter was  void  also,  because  amalgamating  the  functions  of  a  water  company  and 
of  an  electric  light  company,  was  reserved,  and  not  decided.  In  the  supreme 
court  the  bill  was  decreed  to  be  dismissed.  Subsequently  this  order  was 
amended  **so  far  as  to  show  that  the  bill  is  dismissed  without  prejudice." 
This  decree  was  averred  by  the  answer  of  the  defendant  herein  to  be  a  conclu- 
sive former  adjudication  upon  the  complainant  receiver's  cause  of  action,  and 
to  require  a  dismissal  of  his  bill.  As  a  third  defense,  the  answer  averred  that 
no  permission  was  given  by  the  city  to  the  alleged  company  to  become  Incorpo- 
rated for  the  purpose  of  exercising  the  functions  of  a  water  company,  as  re- 
quired by  law;  and,  further,  that  no  Inspectors  were  appointed,  as  required  by- 
law, before  a  company  should  be  granted  a  water  franchise,  to  file  a  report 
concerning  the  sources  of  water  supply;  that  these  were  conditions  precedent 
to  the  due  incorporation  of  water  company;  and  therefore  that  the  alleged  com- 
pany had  no  corporate  existence.  As  another  defense,  the  answer  averred  that 
the  mortgage  foreclosure  suit  was  a  collusive  suit,  to  enable  this  bill  to  be 
filed;  that  the  real  party  taking  the  franchises,  and  building  the  plants  and 
operating  the  same,  was  the  National  Waterworks  &  Construction  Company, 
a  corporation  of  West  Virginia;  that  it  had  not  filed  its  charter  in  the  office 
of  the  secretary  of  state  of  Tennessee,  or  recorded  an  abstract  thereof  In  Brad- 
ley county,  and  was  not  authorized  to  do  business  in  Tennessee,  but  was  ex- 
pressly forbidden  by  law  to  do  so;  and  that,  therefore,  the  contracts  were  void. 
The  answer  further  denied  that  the  ordinances  were  legally  passed,  and  averred 
that  the  board  of  mayor  and  aldermen  had  no  power  to  bind  the  city  by  con- 
tracts for  water  and  lighting  beyond  the  term  of  said  board;  that  the  limit 
of  annual  taxation  in  defendant  city  was  75  cents  on  $100  of  property,  and  that 
this  would  not  permit  It  to  pay  the  amounts  annually  due  on  the  contracts; 
that  the  total  Indebtedness  attempted  to  be  imposed  by  such  contracts  was 
more  than  $100,000;  and  that  this  could  not  be  done  under  the  law,  except  by 
a  vote  of  the  people,  which  had  never  been  taken. 

By  replication,  the  cause  was  brought  to  an  issue,  and  proofs  were  taken. 
It  appeared  from  the  evidence  that  the  ordinances  were  duly  passed  by  the 
mayor  and  board  of  aldermen.  The  assignment  of  the  contracts  by  Cunning- 
ham and  his  associates  to  the  new  company  was  produced  in  evidence.  The 
charter  of  the  company  was  properly  registered  on  February  17,  1897,  long  be- 
fore the  filing  of  this  bill.  It  also  appeared  that  the  charter  was  duly  ac- 
knowledged, and  the  acknowledgment  duly  recorded.  This  last  was  in  con- 
flict with  the  evidence  upon  the  same  point  in  the  state  court.  The  evidence 
showed  satisfactorily  that  the  requirements  of  the  contracts  had  been  fully 
performed  by  the  company,  and  that  the  amounts  claimed  in  the  bill  had  been 
fully  earned  under  the  contract.  Inspectors  were  not  appointed  to  report  upon 
the  water  supply,  but  the  members  of  the  board  requested  that  the  water  be 
taken  from  a  certain  spring,  if  pure.  The  water  was  analyzed,  and  found  to 
be  pure.  The  water  was  taken  from  this  spring.  The  recorder  of  the  city  of 
Cleveland,  after  getting  the  consent  of  the  members  of  the  board  of  mayor 
and  aldermen,  certified  that  leave  had  been  granted  to  the  new  company  to 
operate  under  its  charter,  although  no  formal  meeting  was  had  or  resolution 
passed. 
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Frank  Spurlock,  for  appellant. 
J.  B.  Sizer,  for  appellee. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  THOMPSON, 
District  Judge. 

TAFT,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

Appellee  seeks  to  sustain  the  decree,  first,  on  the  ground  made  be- 
low by  demurrer,  that  there  was  no  equity  in  the  bill,  for  the  reason 
that  there  was  a  full  and  adequate  remedy  at  law.  The  objection  to 
the  jurisdiction  in  equity  must  fail.  This  is  an  ancillary  bill,  filed  for 
the  purpose  of  collecting  the  assets  of  an  insolvent  debtor  whose  prop- 
erty was  being  subject^  to  the  payment  of  a  mortgage  and  of  its  gen- 
eral debts.  The  jurisdiction  in  equity  of  the  main  bill  supports  that 
of  the  ancillary  bill.  The  same  question  arose  in  Peck  v.  Elliott,  24  C. 
C.  A.  425,  79  Fed.  10,  in  which  Judge  Lurton  delivered  the  opinion 
of  the  court.    He  said: 

•*The  fact  that  the  circuit  court  had  possession  of  all  the  assets  of  the  South- 
ern MaUeable  Iron  Company,  for  the  purpose  of  winding  up  Its  affairs  as  an 
Insolvent  corporation,  is  the  fact  which  made  it  admissible  to  bring  a  debtor  of 
that  corporation  into  the  court,  to  the  end  that  his  debt  might  be  ascertained 
and  payment  coerced.  For  the  purpose  of  collecting  in  choses  in  action,  the 
court  might  direct  its  receivers  to  institute  independent  suits  In  that  or  courts 
of  the  state,  or  cause  such  debtors  to  be  made  defendants  in  the  principal  cause, 
and  determine  for  itself  any  question  which  might  be  involved  by  the  defenses 
to  the  claim.  Such  a  proceeding  would  not  involve  any  question  of  citizenship, 
or  amount  in  controversy,  or  mode  of  trial.  The  complete  jurisdiction  of 
the  court  over  the  res — the  property  and  assets  of  this  corporation — involved 
its  right  to  bring  before  It  persons  having  possession  of  any  of  those  assets, 
or  having  claims  thereon,  or  who  were  indebted  to  it,  and  either  itself  hear 
and  determine  all  controversies,  or  refer  them  to  a  master  or  to  a  jury,  as  it 
saw  fit.  A  court  of  equity  is  not  deprived  of  jurisdiction  simply  because  a 
purely  legal  question  becomes  collaterally  involved.  It  might,  in  its  discretion, 
submit  such  controversy  upon  issues  made  to  a  jury,  or  dispose  of  them  with- 
out doing  so.  That  the  liability  of  appellee  was  one  of  a  legal  character  did 
not  operate  to  defeat  the  jurisdiction,  and  bring  Its  proceedings  against  him  to 
A  stand.  These  questions  seem  conclusively  settled  by  White  v.  Ewing,  159 
V.  S.  36,  15  Sup.  Ct  1018,  40  L.  Ed.  67,— a  case  which  arose  upon  a  like  pro- 
ceeding in  the  same  court,  and  in  which  certain  questions  were  certified  by  the 
court  under  the  court  of  appeals  statute." 

Appellee  relies,  secondly,  on  a  former  adjudication  in  the  supreme 
court  of  Tennessee,  in  the  same  cause  of  action,  that  the  Cleveland 
Water  &  Electric  Light  Company  had  no  corporate  existence,  and 
was  not  entitled  to  sue.  It  is  said  that,  as  the  adjudication  was 
against  the  pretended  company,  it  binds  the  receiver,  who  is  in  privity 
with  the  company.  It  is  sufficient  answer  to  this  claim  to  say  that 
the  decree  dismissing:  the  bill  was  without  prejudice.  In  Countv  of 
Mobile  V.  Kimball,  102  U.  S.  691,  705,  26  L.  Ed.  238,  it  was  held  that 
a  dismissal  of  a  bill  without  prejudice  prevented  the  adjudication 
from  operating  as  a  bar  to  the  same  claim,  if  the  complainants  could 
in  another  suit  obviate  the  defects  of  the  existing  bill.  In  the  su- 
preme court  of  Tennessee  the  defects  in  the  bill  and  case  of  the  com- 
pany were — ^First,  that  no  assignment  from  Cunningham  and  his  as- 
sociates to  the  company  was  alleged  or  proven;  and,  second,  that  the 
charter  was  not  duly  acknowledged  or  registered.    In  the  present 


Digitized  by 


Google 


216  89  C.  0.  A.  REPORTS. 

cause  the  assignment  is  both  averred  and  proven,  and  the  charter  is 
shown  to  have  been  duly  acknowledged  and  recorded.  The  adjudi- 
cation by  the  Tenii^essee  supreme  court  would  therefore  prove  no  ob- 
stacle to  recovery  by  the  company  itself  on  the  same  cause  of  action. 
Still  less,  as  we  shall  hereafter  point  out,  can  it  bar  the  complain- 
ant's action. 

It  is  next  contended  by  appellee  that  the  board  of  mayor  and  alder- 
men had  no  power  to  make  the  two  contracts  here  sued  on.  By  an 
act  to  amend  the  charter  of  the  city  of  Cleveland,  passed  by  the  leg- 
islature of  Tennessee,  April  7,  1893  (Laws  1893,  c.  184,  §§  10,  24), 
the  city  was  given  authority  "to  provide  for  lighting  the  streets  or 
public  grounds  by  gas  or  electricity  or  otherwise,  and  to  erect  lamp 
posts,  electric  towers,  or  other  apparatus  for  lighting  said  city; 
*  *  *  to  provide  the  city  with  water  and  erect  hydrants  and 
pumps,  construct  cisterns  and  reservoirs;  to  lay  pipe  for  conducting 
and  distributing  water  over  the  city,  and  keep  the  same  in  repair; 
to  acquire  and  own  stock  in  any  water  company  organized  for  th^ 
purpose  of  supplying  said  city  with  water  for  domestic,  irrigating, 
mechanical,  or  otiier  purposes;  to  build  and  construct  reservoirs  for 
the  storage  of  water;  to  purchase  a  system  of  water- works  for  the  use 
of  the  city,  and  enlarge  their  capacity  from  time  to  time,  and  keep 
the  same  in  repair,  and  generally  do  what  may  be  needful  or  neces- 
sary to  be  done,  by  contracting  or  otherwise,  with  water  companies, 
or  otherwise,  or  other  persons,  firms  or  corporations,  in  order  to  sup- 
ply the  city  with  water  for  fire,  irrigation,  domestic,  mechanical  or 
other  purposes,  and  regulate  the  same,  and  fix  the  price  to  be  charged 
private  consumers  thereof."  All  franchises  and  privileges  granted 
by  said  city  were  to  be  limited  to  20  years,  and,  to  specify  the  streets 
to  which  they  applied;  but  it  was  stated:  "Provided,  however,  that 
franchises  and  privileges  may  be  granted  gas,  water  and  electric  light 
companies  in  general  terms,  and  for  a  longer  period  than  twenty 
years,  in  the  discretion  of  the  board  of  aldermen."  The  contracts  in 
question  provided  for  the  erection  and  complete  equipment  of  water- 
works and  the  electric  light  plant  by  the  grantees,  and  the  enjoyment 
by  them  for  20  years  of  the  franchise  of  furnishing  water  and  light 
to  the  residents  of  Cleveland,  at  certain  prices,  subject  to  the  right 
of  the  city  to  buy  the  plants,  at  a  price  to  be  fixed  in  a  manner  speci- 
fied, at  the  end  of  any  5  years.  In  consideration  of  the  benefits  to 
be  conferred  upon  the  city  and  its  inhabitants  by  the  erection  of  the 
plants  and  the  furnishing  of  water  and  light,  the  city  agreed  in  one 
contract  to  rent,  for  the  term  of  20  years,  unless  the  contract  was 
sooner  terminated  by  a  purchase  according  to  its  terms,  the  public 
hydrants  required  to  be  erected,  from  the  grantees  for  fire  use  only, 
at  a  specified  rental,  and  in  the  other  contract  a  similar  agreement 
was  made  for  the  rental  of  public  lights.  The  original  contracts  re- 
quired that  the  grantees  should  provide  40  public  hydrants  and  18 
public  lights,  respectively,  and  provided  that  the  grantees  should,  at 
the  request  of  the  city,  extend  each  system,  increasing  propcnrtionate- 
ly  the  number  of  public  hydrants  and  lights;  the  city,  in  the  case  of 
such  extensions,  to  pay  a  certain  sum  additional  for  each  hydrant 
and  light  furnished  as  requested. 
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It  is  argued  that  this  contract  secured  to  the  grantees  the  exclusive 
privil^e  of  furnishing  water  and  light  to  the  grantors,  and  created 
a  monopoly  which  was  beyond  the  power  of  the  municipal  board,  be- 
cause not  expressly  conferred.  Jackson  County  Horse  R.  Co.  v.  In- 
terstate Eapid-Transit  By.  Co.  (C.  C.)  24  Fed.  306;  Saginaw  Gaslight 
Co.  V.  City  of  Saginaw  (C.  C.)  28  Fed.  529;  Grand  Rapids  E.  L.  &  P. 
Co.  V.  Grand  Rapids  E..  E.  L.  &  P.  G.  Co.  (C.  C.)  33  Fed.  659.  The 
position  is  untenable.  There  is  not  one  word  in  the  contract  for- 
bidding the  city  of  Cleveland  from  making  exactly  the  same  contract 
with  another  set  of  grantees.  It  is  true  that  tiie  city  binds  itself 
to  use  for  itself  40  public  hydrants  and  18  public  lights;  but  it  might 
at  once,  without  the  slightest  infraction  of  the  contract,  agree  to  rent 
40  other  public  hydrants  and  18  other  public  lights  from  other  per- 
sons or  companies  than  the  grantees  of  these  franchises.  Bienville 
Water-Supply  Co.  v.  City  of  Mobile  (a  decision  of  the  supreme  court 
of  the  United  States,  handed  down  November  6,  1899)  20  Sup.  Ct. 
40,  Adv.  S.  U.  S.  40,  44  L.  Ed.  — .  It  is  true  that  the  making  of 
these  contracts,  if  the  city  fulfilled  the  obligations  therein  contained, 
rendered  it  unlikely  that  the  city  would  authorize  other  persons  or 
companies  to  enjoy  similar  franchises,  or  would  make  similar  con- 
tracts with  them;  but  this  result  arises  from  the  nature  of  the  sub- 
ject-matter, and  not  from  any  contractual  exclusion  of  such  action  by 
the  city.  Indeed,  dissatisfaction  with  such  contracts  has  not  infre- 
quently led  municipal  corporations  to  grant  similar  franchises  to 
other  persons.  There  is  only  one  case  which  would  support  the  con- 
tention of  appellee  upon  this  head.  That  is  City  of  Brenham  v.  Wa- 
ter Co.,  67  Tex.  542,  4  S.  W.  143.  If  that  case  cannot  be  distin- 
guished from  the  case  at  bar,  it  suffices  to  say  that  we  do  not  agree 
with  it,  and  we  follow  in  this  the  opinion  of  the  circuit  court  of  ap- 
peals of  the  Fifth  circuit,  in  Bartholomew  v.  City  of  Austin,  29  C.  C. 
A.  568,  85  Fed.  359.  The  truth  is  that  it  is  most  difficult  to  reconcile 
with  the  Brenham  Case  the  decision  of  the  supreme  court  of  the 
United  States  in  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S. 
1, 19  Sup.  Ct.  77,  43  L.  Ed.  341;  for,  though  the  supreme  court  points 
out  one  or  two  distinctions  between  the  Brenham  ordinance  and  the 
Walla  Walla  ordinance,  the  main  fact  remains  that  in  each  ordinance 
the  city  gave  to  the  water  company  the  right  to  use  tiie  streets  and 
furnish  water  for  a  period  of  years,  and,  for  the  water  to  be  fur- 
nished for  strictly  public  use,  agreed  to  pay  a  stipulated  sum  for  the 
same  period. 

It  is  further  urged  that  one  board  of  mayor  and  aldermen,  though 
having  the  right  to  contract  for  their  own  terms,  may  not  bind  their 
successors  in  office  by  such  a  contract  in  reference  to  the  use  of  the 
streets  and  public  franchises.  The  power  conferred  upon  the  board 
of  mayor  and  aldermen  of  the  city  of  Cleveland  by  the  amendment 
to  its  charter,  stated  above,  is  the  power  to  contract  for  the  city; 
that  is,  the  power  to  bind  more  than  the  agents  of  tiie  city  during 
their  dficial  terms.  It  is  the  power  to  bind  the  corporation  itself, 
and  consequently  all  its  future  agents.  The  distinction  between  an 
act  which  is  purely  governmental  and  legislative,  and  capable  of 
amendment  or  revocation  by  the  municipal  legislature  immediately 
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after  it  is  done,  and  that  which  is  contractual  and  irrevocable,  though 
effected  through  the  medium  of  legislation,  is  well  understood,  and 
need  not  be  dwelt  upon.  It  is  clearly  stated  by  Judge  Sanborn,  in 
the  case  of  Illinois  Trust  &  Sayings  Bank  v.  City  of  Arkansas  City, 
40  U.  S.  App.  257,  22  C.  C.  A.  171,  76  Fed.  271.  We  have  no  doubt  of 
the  plenary  power  of  the  city  of  Cleveland  to  make  the  contracts  here 
under  consideration. 

The  objection  to  the  incorporation  of  the  Cleveland  Water  &  Elec- 
tric Light  Company,  founded  on  the  alleged  failure  of  the  board  of 
mayor  and  aldermen,  by  formal  resolution,  to  assent  to  the  same  in 
i  dvance,  although  the  city  recorder  certified  such  assent,  and  all  the 
members  did  so  assent,  acd  the  further  objection,  founded  on  the 
failure  of  the  board  to  appoint  inspectors  to  report  upon  the  sources 
of  water  supply  to  be  used  by  the  company,  although  the  members  of 
the  board  were  actually  satisfied,  and  an  analysis  showed  the  water 
to  be  pure  and  abundant,  are  not  formidable.  These  provisions  are 
for  the  protection  of  the  city,  and  after  the  company  has  erected  the 
plant,  with  the  fullest  assent  of  the  city  authorities,  and  the  water 
supply  has  proven  to  be  of  the  amplest  and  purest  character,  and  the 
city  has  accepted  the  water  without  any  objection,  the  city  is,  in  a 
suit  to  recover  the  stipulated  price  to  be  paid  for  the  water  and  light 
furnished,  on  the  plainest  principles  of  justice  estopped  to  make  such 
objections. 

The  objection  to  the  contracts,  founded  upon  a  limitation  upon  the 
taxing  power,  by  which  the  municipal  authorities  may  not  impose 
a  greater  tax  than  75  cents  upon  each  f  100  of  taxable  property,  has 
no  application  or  relevancy  to  this  discussion;  for  it  is  not  made  to 
appear  what  the  valuation  of  all  the  taxable  property  in  Cleveland  is, 
or  what  the  other  municipal  expenditures  are.  The  similar  objec- 
tion, that  the  contracts  provided  for  an  expenditure  of  f  100,000  in 
20  years,  and  the  statutes  of  Tennessee  forbid  such  expenditure  with- 
out a  vote  of  the  people,  is  equally  unsound.  Such  a  statutory  limi- 
tation does  not  apply  to  the  making  of  a  contract  like  this,  providing 
for  a  comparatively  small  annual  rental,  obligation  to  pay  which  is 
dependent  on  the  fulfillment  of  concurrent  conditions.  Walla  Walla 
V.  Walla  Walla  Water  Co.,  172  U.  S.  1,  19,  19  Sup.  a.  77,  43  L.  Ed. 
341;  Illinois  Trust  &  Savings  Bank  v.  City  of  Arkansas  City,  40  U. 
8.  App.  257,  22  C.  C.  A.  171,  and  76  Fed.  271. 

Finally,  we  are  brought  to  the  consideration  of  the  objection  to 
complainant's  recovery  which  led  the  court  below  to  dismiss  the  bill. 
This  was  that  the  Cleveland  Water  &  Electric  Light  Company  had 
no  corporate  existence,  either  de  jure  or  de  facto,  because  the  laws 
of  Tennessee  make  no  provision  for  the  organization  of  an  artificial 
person  with  united  powers  to  construct  and  operate  waterworks  and 
to  construct  and  operate  an  electric  light  plant.  The  general  doc- 
trine that  one  dealing  with  a  corporation  de  facto  is  estopped  to  set 
up  irregularity  in  its  corporate  organization  as  a  defense  to  a  suit 
upon  a  contract  entered  into  with  it  is  not  denied,  but  it  is  said  that 
there  can  be  no  corporation  de  facto  when  a  corporation  with  the 
same  powers  might  not  be  organized  de  jure  under  the  laws  of  the 
sovereign.    We  do  not  feel  called  upon  to  decide  the  nice  questions 
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thus  suggestei),  for  there  is  another  view  of  this  suit  which  renders 
it  unnecessary.  Let  it  be  conceded  that  the  Cleveland  Water  &  Elec- 
tric Light  CJompany  has  no  corporate  existence  which  courts  may  rec- 
ognize; we,  nevertheless,  are  of  opinion  that  the  receiver  herein  was 
entitled  to  recover  on  his  bill.  These  contracts  were  made  by  the 
city  with  Cunningham  and  his  associates,  who  were  competent  con- 
tracting parties.  They  were  the  sole  incorporators  and  stockholders 
of  this  nonexistent  corporation.  They  consented  to  the  contracting 
of  the  loan  and  the  giving  of  the  mortgage  which  the  main  bill  here- 
in was  filed  to  collect  and  foreclose.  If  there  was  no  corporation  to 
receive  the  money  and  contract  the  debt,  to  erect  the  plant,  and  to 
execute  the  mortgage,  then  these  acts  were  theirs.  The  complainant 
in  the  original  bill  advanced  the  money  and  accepted  the  lien,  if  not 
from  the  company,  then  from  its  pretended  incorporators.  It  seeks 
by  its  bill  to  subject  the  land  purchased  and  the  plants  erected  with 
its  money,  and  the  contracts  which  make  the  plants  valuable,  to  thfe 
payment  of  its  debt  against  the  nonexistent  corporation  and  its  pre- 
tended members.  Anticipating  the  difficulty  concerning  the  corpo- 
rate character  and  existence  of  its  nominal  debtor,  it  made  the  in- 
corporators parties  to  the  bill,  averred  that  they  consented  to  the  loan 
and  the  mortgage,  and  sought  to  foreclose  their  interest,  as  well  as 
that  oi  the  incorporate  company.  And  the  incorporators  have  an- 
swered, admitting  the  averments  of  the  bill,  and  disclaiming  any  in- 
terest adverse  to  that  of  the  complainant.  The  bill  was  not  only  a 
foreclosure,  but  a  creditors'  bill  as  well.  Such  bills  are  equitable  pro- 
ceedings quasi  in  rem,  and  may  be  conducted  to  decree  with  only  the 
constructive  service  upon,  and  presence  of,  the  debtor.  They  are  di- 
rected rather  against  the  thing  than  the  person.  Now,  one  of  the 
things  which  the  original  complainant  was  entitled  to  subject  to  its 
debt  was  these  lawful  contracts  with  the  city;  and  this,  whether  they 
were  held  and  owned  by  the  company  or  its  incorporators,  for  both 
were  parties  to  the  bill.  A  receiver  appointed  to  collect  rents  due 
on  the  contracts,  therefore,  was  entitled  to  enforce,  not  alone  the 
rights  of  a  nonexistent  corporation,  but  also  those  of  the  only  other 
possible  owners  of  the  contracts,  the  pretended  incorporators.  The 
plant,  the  land,  the  contracts,  the  manufactured  electricity,  the 
pumped  water,  belonged  to  some  one.  They  were  not  derelict.  One 
who  should  steal  a  hydrant  or  a  pole  or  a  line  of  wire  would  be  guilty 
of  larceny,  we  presume,  and,  if  the  property  could  not  be  laid  in  the 
company,  it  must  be  laid  in  the  incorporators.  In  the  same  way,  the 
city  is  liable  to  some  one  for  the  water  and  the  light  which  it  has 
enjoyed  under  the  contract,  and,  if  the  receiver  represents  the  only 
persons  possibly  entitled  to  hold  the  city  for  the  same,  his  bill  should 
be  sustained.  The  remarks  of  Mr.  Justice  Cooley  in  Burton  v.  Schild- 
bach,  45  Mich.  504,  8  N.  W.  497,  would  seem  to  sustain  the  justice 
(rf  this  conclusion.  Objection  is  made  that  the  extent  of  the  repre- 
sentative character  of  the  receiver  is  not  shown  in  the  ancillary  bill. 
It  appears,  however,  in  the  record  before  this  court  and  the  court 
below,  and  this  is  impliedly  made  part  of  the  ancillary  bill  by  ref- 
erence to  the  proceedings.  It  appears  in  the  record  before  the  court, 
and  the  defendant  can  hardly  be  said  to  be  prejudiced  by  a  failure  to 
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enlarge  upon  it  in  an  amendment  to  the  ancillary  bill.  The  receiver 
was  appointed  to  take  charge  of  the  assets  of  the  nonexistent  com- 
pany and  to  collect  them.  There  can  be  no  doubt  that  included  in 
these  were  the  two  contracts,  for  they  are  specifically  described  in  the 
original  bill  as  such.  If  there  was  any  party  to  the  suit  whose  in- 
terest in  these  assets  entitled  him  to  collect  them  in  case  of  the  es- 
tablished noBentity  of  the  company,  the  receiver  represented  him, 
even  though  the  assets  were  designated  in  the  order  of  appointment 
as  those  of  the  company. 

But  one  further  objection  to  the  recoverv  of  the  receiver  remains 
to  be  considered.  It  is  said  that  the  evidence  shows  that  the  incor- 
porators were  merely  agents  of  complainant  the  National  Water- 
works &  Construction  Q)mpany  of  West  Virginia,  and  the  course 
taken  was  merely  a  device  to  enable  a  foreign  corporation  to  do  busi- 
ness in  Tennessee  without  complying  with  the  imperative  mandate 
of  the  statute  and  condition  precedent  to  the  transaction  of  any  law- 
ful business  in  the  state  by  such  corporation,  to  wit,  the  registering 
of  its  charter.  It  is  a  fact  that  the  incorporators  of  the  Water  & 
Electric  Light  Company  were  stockholders  in  the  West  Virginia  com- 
pany, but  that  circumstance  does  not  show  that  one  company  was  to 
be  a  mere  cloak  for  another.  It  is  a  common  plan  to  have  a  parent 
company  engaged  in  a  national  business  of  installing  local  companies 
and  taking  stock  in  the  local  companies,  but  they  are  distinct  legal 
entities,  and  the  interest  of  the  larger  company  in  the  smaller  is  no 
*  reason  for  holding  otherwise.  If  the  Construction  Company  desired 
to  do  business  in  Tennessee,  there  would  seem  to  have  been  no  rea- 
son why  it  should  not  have  registered  its  charter  and  otherwise  cmn- 
plied  with  the  law;  for  the  burden,  pecuniary  or  otherwise,  thus  im- 
posed, would  not  have  been  great.  The  motive  for  the  elaborate 
scheme  of  evasion  charged  is  not  commensurate  with  the  trouble  in- 
volved. We  have  no  doubt  that  the  averments  of  the  original  bill 
correctly  state  the  real  relation  between  the  Construction  Company, 
the  Water  &  Electric  Light  Company,  and  its  incorporators.  The 
Construction  Company  merely  lent  money  to  a  supposed  Tennessee 
corporation,  and  was  not  engaged  in  business  in  that  state. 

The  decree  of  the  circuit  court  is  reversed,  at  the  costs  of  the  ap- 
pellee, with  directions  to  enter  a  decree  in  favor  of  the  receiver 
against  the  city  of  Cleveland  for  the  full  amount  claimed  in  ttie  bill, 
with  interest  as  therein  claimed,  with  costs. 


(98  Fed.  666.) 

CENTRAL  TRUST  CO.  OF  NEW  YORK  v.  INDIANA  &  L.  M.  R.  CO.  €t  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1900.) 

No.  541. 

1.  Appeal— Matters  Rbtiewable. 

Where  a  trustee  In  a  railroad  mortgage  brought  suit  to  foreclose  such 
mortgage,  and  also  prayed  judgment  for  deficiency  against  the  mortgagor 
and  a  guarantor  of  the  bonds  thereby  secured,  and  has  appealed  from  a 
decree  denying  It  relief  against  the  guarantor,  an  Individual  bondholder 
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cannot  be  heard  In  the  appellate  court,  for  the  first  time,  to  question  the 
authority  of  the  trustee  to  maintain  the  action  against  the  guarantor,  in 
the  al>sence  of  any  pretense  of  bad  faith  on  the  part  of  the  trustee;  such 
objection  being  one  which  could  not  be  urged  by  the  appellant. 

8l  RAII.ROADS— Guaranty  op  Bonds— Estoppel  to  Contbst  Liability. 

A  railroad  company,  empowered  by  statute  to  execute  a  guaranty  of 
the  bonds  of  another  company  under  certain  conditions,  and  having  exe- 
cuted such  guaranty,  cannot  urge  its  noncompliance  with  the  conditions 
to  defeat  its  liability  thereon,  as  against  bona  fide  purchasers  of  the  bonds. 

ft.  Same— PowEK  to  Make  Guaranty— Indiana  Statute. 

It  having  been  settled  by  repeated  decisions  of  the  state  courts  and  the 
supreme  court  of  the  United  States  that  a  railroad  company  has  no  power 
under  the  statutes  of  Indiana  to  lease  a  line  of  road  of  another  company, 
a  company  is  not  brought  within  the  terms  of  2  Burns*  Rev.  St.  Ind.  1894, 
i  5216.  authorizing  a  company  '*whose  line  of  railway  extends  across  the 
state  in  either  direction"  to  become  a  guarantor  of  the  bonds  of  a  railroad 
of  an  adjoining  state  under  certain  conditions,  by  the  fact  that  it  is  oper- 
ating a  leased  line  across  the  state,  and  its  guaranty  of  bonds  of  a  com- 
pany of  another  state  building  a  connecting  line  is  ultra  vires  and  cannot 
be  enforced;  all  purchasers  of  the  bonds  being  chargeable  with  notice  of 
the  company's  want  of  power. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Ttae  appellee  the  Terre  Haute  &  Indianapolis  Railroad  Company  (herein, 
for  brevity,  called  the  *lndianapolis  Company")  was  incorporated  in  the  year 
1847  by  a  special  act  of  the  legislature  of  the  state  of  Indiana,  and  constructed 
and  operated  a  railway  extending  from  the  city  of  Indianapolis,  in  that  state, 
to  a  point  on  the  western  line  of  the  state  near  the  city  of  Terre  Haute.- a 
distance  of  about  70  miles.  The  act  of  Incorporation  authorized  the  construc- 
tion of  the  railway  from  the  westerly  line  of  the  state  through  Terre  Haute 
and  Indianapolis,  to  Bichmond,  in  the  county  of  Wayne,  near  the  eastern 
boundary  of  the  state.  By  a  subsequent  act  of  the  legislature,  passed  in  1851. 
and  presumably  at  its  request,  the  Indianai>olis  Company  was  released  from 
Its  obligation  to  construct  a  line  eastwardly  of  Indianapolis.  In  the  year  1873, 
pursuant  to  law,  the  company  surrendered  its  rights  under  its  special  charter, 
and  accepted  the  proTisions  of  the  general  railroad  law  of  the  state,  approved 
May  11,  1852.  On  February  10,  1868,  the  company  leased  for  a  period  of 
999  years  a  line  of  railway  extending  from  East  St.  Louis  to  Terre  Haute,  and 
connecting  with  its  line  of  railway  at  the  westerly  line  of  the  state.  In  the 
year  1879  the  Indianapolis  Company  leased  of  the  Terre  Haute  &  Logansport 
Bailroad  Company  for  a  period  of  99  years  its  line  of  railway  extending  north- 
easterly from  the  city  of  Terre  Haute  to  the  city  of  South  Bend,  in  the  state 
of  Indiana,  which  latter  city  is  located  a  few  miles  south  of  the  northern 
boundary  of  the  state,  and  about  midway  between  the  easterly  and  westerly 
boundaries  of  the  state.  In  the  year  1889  the  Indianapolis  Company  was  in 
possession  of  and  operating  these  lines  of  railway,  forming  a  continuous  line 
from  Elast  St  Louis,  in  the  state  of  Illinois,  opposite  the  city  of  St.  Louis, 
Hlssonri,  extending  northeasterly  to  the  city  of  South  Bend,  in  the  state  of 
Indiana,  connecting  at  or  near  Terre  Haute  with  its  own  line  of  railway, 
the  Indiana  &  Lake  Michigan  Railway  Company  (herein  called  the  ''Michigan 
Company")  is  a  corporation  created  by  consolidation  of  an  Indiana  with  a 
Michigan  corporation,  owning  a  line  of  railway  extendiug  from  South  Bend, 
Ind^  to  St.  Joseph,  Mich.  By  agreement  between  the  two  companies  dated 
June  4,  1889,  the  Michigan  Company  agreed  to  construct  its  line  of  railway 
from  an  intersection  with  the  line  in  possession  of  the  Indianapolis  Company 
at  South  Bend,  Ind.,  to  a  connection  with  the  Chicago  &  West  Michigan  Rail- 
way at  the  city  of  St  Joseph,  in  the  state  of  Michigan,  and  to  lease  its  line 
to  the  Indianapolis  Company  for  a  period  of  99  yeara,  under  an  ag^reed  dlvi- 
sion  of  earnings,  namely,  the  Indianapolis  Company  to  retain  for  expense  of 
operation  75  per  cent,  of  the  gross  earnings,  the  balance  to  be  applied  to  the 
payment  of  taxes;  to  the  payment  of  interest  accruing  upon  the  bonds  of  the 
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Michigan  Company  to  an  amount  not  exceeding  |480,000;  the  surplus.  If  any, 
to  be  paid  to  the  Michigan  Ck)mpany.  The  Indianapolis  Company,  on  its  part, 
agreed  to  guaranty  the  payment  of  the  principal  and  interest  of  the  bonds 
to  the  amount  stated,  to  be  issued  by  the  Michigan  Company.  This  agreement 
was  carried  into  effect.  The  line  was  constructed,  the  lease  executed,  and 
the  Indianapolis  Company  went  into  possession  and  operation  of  the  railway. 
The  Michigan  Company  Issued  Its  negotiable  bonds  to  the  amount  of  $480,000, 
payable  to  bearer,  secured  by  a  trust  deed  dated  September  2,  1889,  of  which 
the  Central  Trust  Company,  appellant,  is  the  sole  surviving  trustee.  This 
trust  deed  is  in  the  ordinary  form  of  such  instruments,  and  authorizes  the 
trustee  upon  default  to  take  possession,  or  to  foreclose,  but  contains  no  cove- 
nant or  provision  prohibiting  suit  at  law  by  holders  of  the  bonds,  or  author- 
izing such  action  by  the  trustee,  or  investing  it  with  any  authority  to  sue  at 
law  upon  the  bonds  for  the  benefit  of  the  bondholders.  The  Indianapolis 
Company,  simultaneously  with  the  execution  of  such  trust  deed,  duly  executed 
a  wTitten  guaranty,  indorsed  upon  each  bond,  as  follows:  "The  Terre  Haute 
and  Indianapolis  Railroad  Company,  a  corporation  created  under  the  laws  of 
the  state  of  Indiana,  in  consideration  of  the  ninety-nine  years  lease  of  the 
railroad  mentioned  in  the  within  bond,  does  hereby  guaranty  the  payments 
of  the  principal  and  interest  of  said  bond  according  to  the  terms  and  condi- 
tions thereof."  And  the  bonds,  with  such  guaranty  upon  them,  went  upon 
the  market,  and  into  the  hands  of  bona  fide  purchasers  for  value.  Subse- 
quently, upon  default  in  the  payment  of  interest  of  such  bonds,  a  committee 
was  appointed  at  a  meeting  of  the  holders  of  many  of  them,  to  represent  their 
interests;  and  it  is  stated  in  evidence  by  one  of  the  committee  that  all  the 
holders  of  the  bonds,  then  or  subsequently,  came  in  under  the  arrangement. 
The  written  agreement  executed  by  the  bondholders  recited  the  fact  of  the 
guaranty  of  these  bonds  by  the  Indianapolis  Company,  and  created  a  commit- 
tee which  was  authorized  to  take  such  measures  as  it  might  deem  proper 
against  the  Michigan  or  Indianapolis  Company,  or  both,  to  enforce  the  pay- 
ment of  the  bonds.  The  agreement  further  provided  that  bondholders  com- 
ing in  under  the  arrangem^it  should  deposit  their  bonds  with  the  Central 
Trust  Company,  receiving  its  certificates  therefor,  and  that  the  Trust  Com- 
pany should  hold  them  subject  to  the  order  of  the  committee.  Thereafter  the 
trust  company,  at  the  request  of  the  committee,  filed  in  the  court  below  its 
bill  of  foreclosure  against  the  Michigan  and  Indianapolis  Companies,  and 
therein,  among  other  things,  prayed  that  for  any  other  deficiency  arising  from 
the  sale  of  the  mortgaged  premises,  the  trust  company,  complainant,  might 
have  judgment  against  the  Michigan  Company  as  the  obligor  in  the  bonds, 
and  against  the  Indianapolis  Company  as  guarantor  thereof,  which  guaranty 
was  aptly  charged  in  the  bill  of  complaint.  The  Indianapolis  Company  plead- 
ed that  the  guaranty  was  ultra  vires  the  corporation.  Thereafter,  on  June 
16,  1898,  the  court  decreed  foreclosure  and  sale  of  the  mortgaged  premises, 
but  denied  the  application  of  the  trust  company,  complainant,  for  a  decree  for 
deficiency  as  against  the  Indianapolis  Company,  holding  the  guaranty  invalid. 
The  Central  Trust  Company  appeals  to  this  court  from  so  much  and  such  part 
of  the  decree  that  holds  the  guaranty  invalid,  and  refuses  Judgment  thereon 
for  the  deficiency. 

A.  L.  Mason,  for  appellant. 
Lawrence  Maxwell,  Jr.,  for  appellees. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

JENKINS,  Circuit  Judge,  after  the  foregoing  statement  of  the 
case,  delivered  the  opinion  of  the  court. 

Since  the  hearing  in  this  court,  the  counsel  for  certain  unnamed 
bondholders  petitioned  for  leave  to  submit  an  argument  upon  the 
question  of  the  right  of  the  Central  Trust  Company,  trustee,  to  re- 
cover upon  the  guaranty  in  question;  insisting  that  the  appellant 
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was  trastee  of  the  bondholders  in  respect  of  the  mortgaged  prem- 
ises; that  upon  foreclosure  of  the  mortgage,  and  distribation  of  the 
proceeds  of  sale,  the  functions  of  the  trustee  ceased,  and  it  had  no 
authority  under  the  law  or  under  the  trust  deed  to  maintain  a  suit 
at  law  or  in  equity  to  recover  a  personal  judgment  or  decree  against 
the  guarantor  of  the  bonds.  Upon  consent  of  the  appellant,  the 
court  permitted  a  brief  to  be  filed  urging  that  contention,  and  we 
have  duly  considered  the  argument  presented.  It  may  well  be  that, 
in  the  absence  of  apt  stipulations  in  the  trust  deed,  a  trustee  is 
without  authority  to  enforce  the  collection  of  the  bonds  to  any  fur- 
ther extent  than  to  subject  the  mortgaged  property  to  sale,  and  to 
distribute  the  proceeds  among  the  holders  of  the  bonds,  and  that 
thereupon  the  functions  of  the  trustee  cease.  This  question  was 
not  suggested  in  the  court  below,  and  cannot  rightly  be  presented 
for  the  first  time  in  an  appellate  court.  Railway  Co.  v.  Henson.  19 
U.  a  App.  169,  7  C.  C.  A.  349,  58  Fed.  531;  Bowser  v.  Mattler,  137 
Ind.  649,  654,  35  N.  E.  701,  and  36  N.  E.  714;  Giraldin  v.  Howard, 
103  Mo.  40,  15  S.  W.  383;  Davidson  v.  Morrison,  86  Ky.  397,  5  S. 
W.  871',  Bank  v.  Gilpin,  105  Mo.  17,  16  S.  W.  524;  People  v.  Smith, 
42  Mich.  138,  3  N.  W.  302.  A  decree  was  sought  in  favor  of  the 
trustee  for  the  deficiency  and  upon  the  guaranty.  The  appellant 
surely  cannot  complain,  except  of  the  refusal  of  the  court  below  to 
grant  its  prayer.  It  cannot  here  be  heard  to  say  that  its  applica- 
tion was  rightly  denied,  but  on  other  ground  than  that  held  by  the 
court  below.  If  the  trustee  acted  without  authority  of  the  bond- 
holders in  seeking  a  decree  for  the  deficiency,  the  latter  may  not  be 
estopped  by  the  decree,  or  by  the  adjudication  below  that  the  guar- 
anty was  invalid.*  As  respects  the  trustee,  it  exhibited  to  the  court 
proof  that  the  reorganizing  committee  was  authorized  to  take  all 
necessary  measures  for  the  collection  of  these  bonds;  that  all  the 
bonds  were  deposited  with  the  owners  under  the  arrangement  with 
the  trust  company,  to  be  dealt  with  by  it  under  the  direction  of  the 
reorganizing  committee.  There  is  sufficient  to  show  that  that  com- 
mittee directed  the  filing  of  the  bill,  praying  inter  alia  a  personal 
judgment  against  the  guarantor  upon  its  guaranty,  and  actively 
participated  in  the  prosecution  of  the  suit.  Being  thus  the  holder 
of  the  bonds  upon  an  express  trust,  the  appellant  could  doubtless 
maintain  a  suit  at  law  upon  them.  Against  its  own  application  for 
judgment  upon  them,  it  cannot  be  heard  to  object  that  a  court  of 
equity  ought  not  to  entertain,  in  connection  with  the  foreclosure 
proceedings,  the  question  of  the  liabilitv  of  the  guarantor,  O'Brien 
V.  Smith,  1  Black,  99;  Law  v.  Parnell,  7  G.  B.  (N.  S.)  282.  It  is  only 
just  to  say  that  the  trust  company  has  raised  none  of  these  ques- 
tions. A  bondholder,  not  a  party  to  the  suit,  if  he  be  not  estopped, 
in  the  absence  of  any  pretense  of  bad  faith  on  the  part  of  the  trus- 
tee, should  not  be  heard  in  opposition  to  the  action  of  the  trustee. 
If  he  be  estopped  by  the  deposit  of  his  bonds  under  the  agreement 
for  reorganization,  he  is  bound  by  the  action  of  the  trustee. 

This  brings  us  to  the  consideration  of  the  main  question  upon 
its  merits.  It  is  the  settled  doctrine  of  the  supreme  court  of  the 
United  States  that: 
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"A  railroad  corporation,  unless  authorized  by  Its  act  of  Incorpora'tlon  or  by 
other  statutes  to  do  so,  has  no  power  to  guaranty  the  bonds  of  another  cor- 
poration; and  such  a  guaranty,  or  any  contract  to  give  one,  if  not  authorized 
by  statute,  is  beyond  the  scope  of  the  powers  of  the  corporation,  and  strictly 
ultra  vires,  unlawful,  and  void,  and  incapable  of  being  made  good  by  ratifi- 
cation or  estoppel."  Louisville,  N.  A.  &  C.  R.  CJo.  v.  Louisville  Trust  Co.,  174 
U.  S.  652,  567,  19  Sup.  Ct  817,  43  L.  Bd.  1061,  and  authoriUes  cited. 

We  must  therefore  look  to  the  statutes  of  the  state  of  Indiana  to 
ascertain  if  power  was  conferred  upon  the  Indianapolis  Ck)mpany  to 
make  the  guaranty  in  question.  By  an  act  of  the  legislature  of  that 
state  in  force  March  8,  1883,  entitled  "An  act  to  authorize  railroad 
corporations  organized  under  the  laws  of  the  state  of  Indiana  to  in- 
dorse and  guarantee  the  bonds  of  any  railroad  company  organized 
under  the  laws  of  any  adjoining  state"  (Acts  Ind.  1883,  p.  182;  2 
Burns'  Rev.  St.  Ind.  1894,  §§  5216-5218),  it  is  provided  that*: 

"Sec  5216.  (E.  S.  1049.)  Guaranty  of  Bonds  of  Another  Company.— 1.  That 
the  board  of  directors  of  any  railway  company  organized  under  and  pursuant 
to  the  laws  of  the  state  of  Indiana,  whose  line  of  railway  extends  across  the 
state  In  either  direction,  may,  upon  the  petition  of  the  holders  of  a  majority 
of  the  stock  of  such  railway  company,  direct  the  execution  by  such  railway 
company  of  an  Indorsement  guaranteeing  the  payment  of  the  principal  and 
Interest  of  the  bonds  of  any  railway  company  organized  under  or  pursuant  to 
the  laws  of  any  adjoining  state,  the  construction  of  whose  line  or  lines  of 
railway  would  be  beneficial  to  the  business  or  traffic  of  the  railway  so  in- 
dorsing  or  guaranteeing  such  bonds. 

"Sec  5217.  (E.  S.  1050.)  PeUtion  of  Stockholders.— 2.  The  petition  of  the 
stockholders  specified  in  the  preceding  section  of  this  act  shall  state  the  facts 
relied  on  to  show  the  benefits  accruing  to  the  company  indorsing  or  guaran- 
teeing the  bonds  above  mentioned. 

**Sec.  5218.  (E.  S.  1051.)  Limitation.-^.  No  railway  company  shall,  under 
the  provisions  of  this  act,  indorse  or  guarantee  the  bonds«of  any  such  railway 
company  or  companies  as  Is  above  mentioned  to  an  amount  exceeding  one-half 
of  the  par  value  of  the  stock  of  the  railway  company  so  indorsing  or  guaran- 
teeing as  authorized  under  this  act" 

We  dismiss  without  consideration  the  provisions  of  the  latter  two 
sections,  because,  if  those  provisions  were  not  complied  with  by  the 
Indianapolis  Company,  it  cannot  urge  its  noncompliance  to  defeat 
the  guaranty  upon  the  bonds,  as  against  bona  fide  holders  of  them 
without  notice.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Louisville  Trust  Co., 
supra.  The  record  here  presents  no  evidence  of  such  notice,  and 
does  exhibit  long  acquiescence  on  the  part  of  the  stockholders  of  the 
Indianapolis  Company,  with  actual  knowledge  of  the  lease  and  guar- 
anty. The  question  thus  presented  is  whether  the  Indianapolis 
Company  is  within  the  class  of  railroad  companies  to  which  the 
statute  is  applicable.  The  power  is  conferred  only  upon  a  railroad 
company  "whose  line  of  railway  extends  across  the  state  in  either 
direction."  If  the  line  of  railway  extending  from  the  westerly  line 
of  the  state  near  Terre  Haute  to  Indianapolis  is,  within  the  true 
intent  and  meaning  of  the  statute,  to  be  deemed  "the  line  of  rail- 
way'' of  the  Indianapolis  Company,  it  manifestly  cannot  be  said  to 
have  a  line  extending  across  the  state  in  any  direction; .  for  that 
terminates  at  Indianapolis,  at  about  the  center  between  the  east- 
erly and  westerly  boundaries  of  the  state.  The  purpose  of  the  act 
clearly  was  to  enable  those  railroad  companies  whose  lines  extend- 
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ed  from  one  boundary  of  the  state  to  another  to  form  trunk  lines, 
or  to  procure  an  outlet  into  an  adjoining  state  by  running  arrange- 
ments over  lines  directly  or  indirectly  connecting  with  their  own 
lines  of  railway,  and  to  enable  them,  when  necessary  for  that  pur- 
pose, to  guaranty  the  bonds  of  the  company  of  such  adjoining  state. 
'  It  is  clear  that  the  Indianapolis  Company  does  not  come  within  the 
contemplation  of  the  law,  if  the  statute  includes  only  a  company 
which  owns  absolutely  a  line  of  railway  extending  across  the  state. 
It  is,  however,  urged  that  the  Indianapolis  Company  is  brought  with- 
in the  purview  of  the  statute  because  of  the  connecting  lines  leased 
by  it.  The  difficulty  with  this  contention  is  that  it  appears  to  be  set- 
tled by  rei>eated  decisions  that  there  is  in  Indiana  no  law  authorizing 
a  railroad  company  of  that  state  to  lease  the  line  of  another  railroad 
company  either  within  or  without  the  state.  Board  of  Com'rs  of 
Tippecanoe  Co.  v.  Lafayette,  M.  &  B.  R.  Co.,  50  Ind.  85;  Pennsylvania 
B.  Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290,  6  Sup.  Ct.  1094,  30 
L.  Ed.  83,  on  rehearing,  118  U.  S.  630,  7  Sup.  Ct.  24,  30  L.  Ed.  284;  St. 
Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  &  I.  R.  Co.,  145  U.  S.  393,  12 
Sup.  Ct.  953, 36  L.  Ed.  748.  It  follows,  therefore,  that  the  lease  by  the 
Indianapolis  Company  of  the  Terre  Haute  &  Logansport  Railroad,  by 
which  a  connection  was  made  at  Terre  Haute  with  the  line  of  the 
Indianapolis  Company,  and  at  South  Bend  with  the  line  of  the  Mich- 
igan Company,  and  also  the  lease  in  question  with  the  Michigan 
Company,  were  ultra  vires  the  Indianapolis  Company,  and  are  void. 
These  leased  lines  cannot,  therefore,  be  deemed  part  of  the  "line  of 
railway"  of  the  Indianapolis  Company.  It  was  consequently  not  a 
company  whose  "line  of  railway"  extended  across  the  state,  and  was 
not  empowered  to  execute  the  guaranty  in  question.  This  guar- 
anty expressed  for  its  consideration  an  absolutely  void  agreement,  in- 
capable of  ratification,  and  notice  of  which  is  imputed  by  the  law 
to  every  holder  of  the  bonds  of  the  Michigan  Company.  It  is  com- 
petent for  the  Indianapolis  Company  to  plead  invalidity  of  the  con- 
tract, and  its  own  want  of  power  to  execute.  We  do  not  deem  it 
^sential  to  review  the  various  provisions  of  the  statute  of  Indiana 
applicable  to  the  subject  which  have  been  called  to  our  attention. 
They  were  all  considered  by  the  court  in  Pennsylvania  R.  Co.  v.  St 
Louis,  A.  &  T.  H.  R.  Co.,  supra,  and  the  power  to  lease  was  denied. 
The  legislation  of  the  state  with  respect  to  railways  would  seem  to 
be  sporadic  and  fragmentary,  and  not  in  consonance  with  a  well- 
defined  policy  and  a  regulated  system  of  control  of  railway  cor- 
porations. The  omission  in  the  legislation  of  the  state  of  the  grant 
of  Dower  to  take  by  lease  appears  to  be  inadvertent  rather  than 
intentional.  We  fail  to  discover  any  sound  reason  of  public  policy 
which,  giving  to  railway  corporations  acquiring  their  property  un- 
der decrees  of  courts  (1  Bums'  Rev.  St.  Jnd.  1894,  §  5215)  the  right 
to  purchase  the  lines  of  railway  of  other  railroad  companies,  with- 
holds that  power  from  other  railway  companies  whose  lines  have 
not  been  acquired  through  sale  upon  foreclosure.  If  a xailroad  com- 
pany authorized  to  consolidate  with  another  company  can  accom- 
plish that  purpose  by  purchase  of  the  stock  of  the  other  company, 
as  an  incident  to  such  consolidation  (2  Burns'  Rev.  St  Ind.  1894, 
39  C.C*A.— 15 


Digitized  by 


Google 


226  39  C.  C.  A.  REPORTS. 

§  5215;  Hill  v.  Nisbet,  100  Ind.  341),  it  is  not  altogether  apparent 
why  a  company  generally  authorized  to  extend  its  railway  beyond 
the  termini  expressed  in  its  charter  or  articles  of  organization  (2 
Bnrns'  Rev.  St  Ind.  1894,  §  5303),  and  to  own  and  operate  such  ex- 
tended lines,  may  not  accomplish  that  object  by  permanent  lease  of 
connecting  lines,  and  why  the  greater  should  not  include  the  lesser 
power.  But  the  question  seems  to  be  authoritatively  settled.  The 
supreme  court  of  the  United  States  has  declared  the  law.  We  can 
but  follow  and  obey.    The  decree  is  affirmed. 

GROS8CUP,  Circuit  Judge,  sat  at  the  hearing,  but,  by  reason  of 
illness  and  absence,  took  no  part  in  the  decision. 


(d8  Fed.  683.) 

HUNT  V.  HURD. 

(drcult  Court  of  Appeals,  Seventh  Circuit.    January  2,  1900.) 

No.  606. 

1.  Railroads— Injury  of  Emplotb— Flying  SwrrcHRS. 

The  making  of  a  flying  switch  by  a  railroad  (H)mpAny  in  its  yards  in 
the  daytime,  and  in  the  usual  manner,  Is  not  negligence  per  se  as  to  an 
employ^  worlcing  In  the  yards,  who  Is  familiar  with  the  practice  to  make 
such  switches  therein;  and  the  fact  that  a  safer  method  might  have  been 
adopted  affords  no  ground  for  a  recovery  for  the  death  of  such  employ^ 
by  being  struck  by  a  car  so  switched,  where  be  was  given  notice  of  Its 
approach. 

&  Fbdbral  Courts— Foltx)wing  State  Decisions— Fellow  Servants. 

The  question  whether  employes  are  fellow  servants,  so  as  to  preclude 
a  recovery  from  the  master  by  one  for  the  negligence  of  the  other,  is  one 
of  general  law,  as  to  which  a  federal  court  fs  not  bound  by  the  decisions 
of  the  courts  of  the  state.i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Illinois. 

This  is  an  action  by  the  administrator  of  Edward  M.  Hurd  against  Samuel 
Hunt,  receiver  of  the  Toledo,  St  Louis  &  Kansas  City  Railroad  Company,  for 
damages  arising  from  the  death  of  said  Hurd,  a  section  hand,  at  Coffeen, 
111.,  on  February  8,  1808.  The  declaration  Is  in  two  counts,  which  are  sub- 
stantially alike,  charging  the  defendant  company  with  negligence  in  carelessly 
and  negligently  making  a  running  or  flying  switch,  and,  without  notice  or 
warning  to  Hurd,  causing  a  car  to  run  upon  the  side  track  upon  which  he 
was  working,  throwing  him  down,  passing  over  him,  and  causing  his  death. 
At  the  time  of  the  accident  Hurd  had  been  in  the  employ  of  the  receiver  for 
about  four  months,  working  as  a  section  hand  in  the  yards  of  the  company 
at  Coffeen  and  Immediate  vicinity.  Coffeen  Is  a  village  of  about  1,000  in- 
habitants. The  main  track  of  the  railroad  company  runs  through  the  village, 
east  and  west,  crossed  at  right  angles  by  Main  street  and  other  streets  run- 
ning north  and  south.  A  short  distance  west  of  Main  street  is  the  depot. 
Sixty  feet  west  of  the  depot  is  a  side  track  or  "passing  track,"  so  called, 
which  leaves  the  main  track,  and  extends  west  through  the  village  north  of, 

lAs  to  state  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Griffin 
V.  Wheel  Co.,  9  C.  C.  A.  M8;  Wilson  v.  Perrin,  11  C.  C.  A.  71;  HiU  v.  HIte, 
29  C.  a  A.  553. 
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and  parallel  with,  the  main  track.  A  track  called  a  "house  track"  Joins  this 
side  track  at  a  point  180  feet  from  the  west  end  of  the  depot,  and  extending 
in  an  easterly  direction  over  Main  street.  About  1,080  feet  west  of  the  depot 
is  situated  the  coal  shaft  of  the  Coffeen  C6al  Copper  Company.  For  the  pur- 
pose of  handling  the  business  of  this  coal  shaft  another  side  track  leaves 
the  main  track  at  a  distance  of  about  210  feet  west  of  the  depot,  running 
parallel  with  the  main  track  to  the  coal  shaft.  About  330  feet  from  the  coal 
shaft  two  short  side  tracks  branch  out  from  this  track,  running  parallel  with 
it  past  the  coal  shaft,  and  rejoining  the  side  track  at  a  point  about  300  feet 
west  of  the  shaft  All  of  the  tracks  south  of  the  main  track  were  at  the  time 
of  the  accident  used  for  loading  and  shipping  coal  from  the  coal  shaft.  There 
are  two  other  railroads  crossing  between  the  coal  shaft  and  the  depot.  Prior 
to  the  accident  Hurd  and  a  fellow  workman,  James  Crites,  were  engaged  in 
tightening  bolts  on  the  side  track.  Both  were  working  under  the  orders  of 
William  Jones,  foreman  of  the  section.  Between  2  and  3  o'clock  p.  m.,  a  local 
freight  train  came  into  the  yards  from  the  east,  stopping  east  of  the  depot. 
At  there  was  a  car  of  coal  to  be  taken  from  the  coal  shaft  and  shipped  out 
with  this  train,  the  engine  was  detached,  and  the  remainder  of  the  train  left 
standing  east  of  the  Main  street  crossing  while  the  engine  went  up  the  side 
track  to  the  coal  shaft  to  get  this  car.  The  section  gang,  among  whom  was 
Hard,  were  then  at  work  on  the  side  track.  When  the  engine  went  up  to 
the  coal  shaft,  the  men  stepped  off  the  track,  resuming  their  work  after  the 
engine  had  passed.  The  foreman,  Jones,  was  standing  close  to  Hurd  when 
the  train  passed,  and  Crites  was  standing  about  40  feet  east  of  Hurd.  There 
were  three  cars  of  coal  standing  on  the  side  track  near  the  coal  shaft,  the 
one  to  be  shipped  out  in  this  train  being  the  furthest  west.  The  engine  coupled 
onto  this  string  of  three  cars  and  started  east  towards  the  depot;  the  Inten- 
tion being  to  drop  the  last  car,  which  was  a  flat  car  loaded  with  slack,  upon 
the  house  track,  north  of  the  depot,  by  detaching  it  from  the  string  before 
the  engine  reached  the  switch,  allowing  the  engine  and  two  cars  attach^  to 
pass  out  onto  the  main  track,  and  then,  before  the  detached  car  reached  the 
switch,  setting  the  switch  for  the  house  track,  allowing  that  car  to  run  onto 
that  tnck  by  the  momentum  it  had  acquired  before  Its  detachment.  The 
engine  could  then  return  with  the  two  cars  onto  the  side  track,  leaving  them 
at  the  place  where  they  had  been  previously  picked  up,  and  bring  out  the  car 
from  the  house  track,  and  couple  it  to  the  train  left  on  the  main  track  east 
of  the  depot.  A  brakeman  was  placed  on  the  last  car,  and  the  engine,  with  all 
three  cars  attached,  returned  towards  the  depot.  When  this  train  was  about 
five  or  six  hundred  feet  from  the  section  gang  where  Hurd  was  working. 
Jones,  the  foreman,  told  the  men  to  get  off  the  track  and  to  stay  out  of  the 
way;  that  the  train  crew  were  going  to  drop  a  car  back,  or  to  throw  a  car 
in  there, — the  exact  words  being  differently  given  by  different  Witnesses.  The 
import  of  the  warning,  however,  was  that  a  car  was  going  to  be  placed  on 
the  house  track  by  a  process  known  to  railroad  men  as  a  drop  or  flying 
switch.  When  the  engine  was  about  100  feet  from  the  place  where  the  men 
were  working,  they  stepped  off  the  track,  and  about  the  same  time  the  brake- 
man  on  the  last  ear  uncoupled  that  car  from  the  string  the  engine  was  pulling. 
To  do  this,  the  speed  of  the  engine  was  slackened,  in  order  to  allow  the 
drawing  of  the  pin;  and  after  the  pin  was  drawn  the  speed  of  the  engine  was 
increased,  so  that  the  engine  and  two  cars  passed  the  sectionmen  at  the  rate 
of  about  four  or  Ave  miles  an  hour,  according  to  the  testimony  of  the  wit- 
nesses Jones  and  Benson,  or  eight  to  ten  miles  an  hour,  according  to  the  evi- 
dence of  other  witnesses.  The  sectionmen  were  standing  on  the  main  track 
when  the  engine  and  two  cars  passed  them.  The  engine  and  cars  were  run- 
ning two  or  three  car  lengths  ahead  of  the  detached  car.  As  soon  as  the 
engine  with  the  cars  attached  had  passed  him.  Hurd,  without  looking  to  the 
west,  from  whence  the  car  was  coming,  stepped  upon  the  switch  track,  astride 
of  the  south  rail,  and  bent  down,  apparently  for  the  purpose  of  proceeding 
with  his  work.  The  detached  car  was  then  rapidly  approaching,  and  was 
within  30  feet  qf  him.  Several  bystanders  shouted  to  him  to  get  out  of  the 
way,  but  it  was  too  late,  and  the  car  struck  him  and  passed  over  him,  killing 
him  almost  instantly.  The  accident  happened  between  2  and  3  o'clock  on  a 
dear  day.    The  brakeman  on  the  detached  car  was  standing  at  the  west  end 
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of  the  car,  where  the  brake  was  placed,  and,  by  reason  of  his  position,  prob- 
ably would  not  be  able  to  see  Hurd  when  he  stepped  upon  the  track.  The 
car  was  stopped  just  after  It  passed  the  switch  onto  the  house  track.  During 
the  time  of  Hurd's  employment,  the  coal  company  was  shipping  all  of  its  coal 
over  the  Toledo,  St.  Louis  &  Kansas  City  Railroad,  and  a  great  deal  of  switch- 
ing was  done  in  those  yards,  there  being  as  many  as  15  to  20  cars  taken  from 
the  coal  shaft  and  scales  daily.  In  doing  this  work,  running  switches  were 
of  almost  dally  occurrence,  and  they  had  been  frequently  made  in  Hurd's 
presence.  There  Is  no  substantial  conflict  in  the. testimony,  or  any  dispute  as 
to  the  facts  of  the  case.  The  questions  arising  from  the  record  are  questions 
of  law.  The  defendant  company  called  but  one  witness.  Section  Foreman 
Jones,  whose  testimony  in  all  material  matters  supports  the  plainttfTs  proofs. 
At  the  close  of  the  testimony  the  defendant's  counsel  requested  the  court  to 
direct  the  Jury  to  And  a  verdict  in  favor  of  the  defendant,  which  request  the 
court  refused,  but  submitted  the  case  to  the  Jury,  who  found  a  verdict  in 
favor  of  the  plaintiff.  The  principal  assignment  of  error,  and  the  only  one 
which  we  deem  It  necessary  to  consider,  is  founded  upon  this  refusal  of  the 
court  to  take  the  case  from  the  Jury. 

Clarence  Brown,  for  plaintiff  in  error. 
George  R.  Cooper,  for  defendant  in  error. 

Before  WOODS,  Circuit  Judge,  and  BIJNN  and  SEAMAN,  Dis- 
trict Judges. 

BUNN,  District  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

It  is  impossible  to  discover  any  rational  or  satisfactory  ground 
upon  which  this  verdict  can  be  sustained.  There  was  no  evidence 
in  the  case  that  the  switching  of  cars  upon  side  tracks  by  a  run- 
ning switch  ^  of  itself  dangerous  or  unlawful.  It  is  not  claimed 
to  be  the  law  that  such  a  practice  is  unjustifiable,  or  constitutes 
negligence  per  se  on  the  part  of  the  railroad  company.  The  truth 
is  that  it  is  the  common  practice  in  most  or  all  of  the  railroad  yards 
in  the  country.  It  is  claimed  in  this  case  that  a  separate  engine 
could  have  been  attached  to  these  particular  cars,  and  the  cars 
drawn  behind  or  shoved  ahead  of  such  engine  with  greater  safety 
to  employes  and  the  public.  That  is  quite  possible.  If  an  employ^ 
will  not  take  heed  to  such  a  warning  as  was  given  Hurd  in  this  case, 
— ^to  get  off  the  track  and  keep  off, — he  might  be  saved  by  the  fury 
of  an  approaching  engine,  and  the  noise  of  a  whistle  ajid  the  ring- 
ing of  a  bell.  But  this  does  not  furnish  any  solution  to  the  ques- 
tion. Because  the  business  might  be  done  in  some  other  and  slower 
way,  less  dangerous,  it  does  not  follow  that  the  method  employed 
involves  negligence.  The  real  question  is  whether  the  method  is 
the  one  in  general  use  by  other  railroad  companies,  and  is  reason- 
bly  safe.  If  it  is,  then  it  is  not  negligence  of  itself,  and  without 
regard  to  circumstances,  to  employ  that  method.  3  Elliott,  R.  R. 
par.  1162;  Kelley  v.  Railroad  Co.,  53  Wis.  74,  9  N.  W.  816;  Schaible 
V.  Railway  Co.,  97  Mich.  318,  56  N.  W.  565,  21  L.  R.  A.  660.  A  rail- 
road company  has,  say,  a  half  dozen  or  more  cars  standing  in  its 
yards,  which  it  wishes  to  place  upon  as  many  different  side  tracks. 
Instead  of  hitching  a  separate  engine  to  each  car,  and  taking  the 
car  where  it  is  wanted,  it  attaches  one  engine  to  the  entire  train. 
When  all  is  under  motion  the  engine  is  suddenly  slacked  up.  This 
slack  is  communicated  from  the  engine  through  all  the  intermediate 


Digitized  by 


Google 


HUNT  V.   HURD.  229 

care  until  it  reaches  the  rear  car.  This  enables  the  brakeman  to 
draw  the  pin  and  detach  that  car  just  at  a  point  before  it  reaches 
the  first  switch,  which  is  drawn  at  the  proper  moment,  allowing  the 
detached  car  to  go  upon  another  track  by  the  momentum  received 
from  the  engine.  The  engine  with  the  remaining  cars  proceed  up- 
on their  way  until  another  side  track  and  switch  are  reached,  when 
the  same  process  is  repeated,  and  so  on  until  all  the  cars  are  de- 
posited in  their  proper  places.  Where  there  are  no  public  streets 
to  be  crossed,  and  the  traveling  public  are  not  concerned,  it  cannot 
be  said  that  such  a  method  of  moving  cars  is  extrahazardous,  or  im- 
plies any  negligence  on  the  part  of  the  company.  It  facilitates 
business,  and  that  is  what  the  public  want,  although  the  danger 
may  be  somewhat  increased  over  that  of  slower  methods.  It  would, 
no  doubt,  be  less  dangerous  to  employes  and  to  the  public  if  all 
passenger  trains  should  be  run  at  a  speed  not  exceeding  10  miles  an 
hour,  instead  of  from  30  to  60  miles  an  hour,  and  yet  no  one  would 
venture  the  opinion  that  it  should  be  held  as  negligence  per  se  to 
run  trains  at  the  higher  rate  of  speed.  The  business  public  de- 
mands it,  notwithstanding  the  extra  hazard.  There  is  no  doubt 
that  under  some  circumstances  it  would  be  gross  carelessness  to 
shunt  a  train  upon  a  side  track,  leaving  it  to  run  across  a  grade 
crossing  over  a  public  street  where  footmen  were  constantly  pass- 
ing, without  an  engine  and  an  engineer  to  control  it.  The  cases 
cited  from  Illinois,  and  relied  upon  by  the  defendant  in  error,  are, 
for  the  most  part,  cases  of  this  kind,  where  the  traveling  public  are 
interested,  and  where  there  are  grade  railroad  crossings  over  public 
streets.  But  there  are  no  such  extraordinary  circumstances  in  this 
case.  Here  the  switching  was  done  in  the  defendant's  yards,  upon 
its  own  private  grounds.  It  was  done  in  the  usual  manner,  in  broad 
daylight.  The  deceased  was  an  employ^  of  the  company.  He  had 
worked  in  those  yards  several  months,  and  had  seen,  and  must  have 
well  known  of,  this  practice  of  making  flying  switches.  He  was  dis- 
tinctly notified  by  his  foreman  to  get  off  and  keep  off  the  track,  as 
they  were  going  to  make  a  drop  switch  upon  that  track.  All  the 
other  employes  took  heed  to  the  warning,  except  Hurd.  He  paid 
enough  attention  to  it  to  get  oft*  with  the  others  until  the  engine  and 
two  attached  cars  passed,  and  then,  forgetting  or  for  some  reason 
being  totally  oblivious  of  the  approach  of  the  shunted  car,  stepped 
upon  the  track,  apparently  to  resume  his  work  of  fastening  bolts. 
The  other  workmen,  Jones  and  Crites,  knew,  about  the  danger,  and 
heeded  it.  Hurd  knew  just  as  much  about  it  as  they  did,  but  was 
the  only  one  who  paid  no  attention  to  or  failed  to  realize  the  dan- 
ger. 

It  is  said  that  the  jury  are  to  judge  of  the  circumstances,  and 
draw  their  own  inferences  from  facts.  This  is  true,  where  there  are 
circumstances  and  testimony  from  which  inferences  may  properly  be 
drawn.  But  the  difficulty  lies  in  the  fact  that  there  are  no  circum- 
stances in  evidence  from  which  the  inference  of  negligence  on  the 
part  of  the  company,  or  of  any  employ^  of  the  company,  can  prop- 
erly be  drawn.     The  court,  in  its  general  charge,  instructed  the 
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**That  they  were  to  Judge  In  the  first  place  (for  that  Is  most  Important) 
whether  this  so-called  running  or  flying  switch  was  such  an  operation  of  the 
road,  or  of  the  switch,  or  switching  of  cars,  as  was  reasonably  compatible 
with  the  safety  of  the  parties  employed  to  work  there.  If  It  was  reasonably 
safe,  then  the  party  employing  the  deceased,  perhaps,  had  complied  with  his 
undertaking;  but  if  It  was  not  a  reasonably  safe  operation,  so  to  speak,  of 
the  engine  and  cars,— of  the  switching  process  that  was  going  on  there,~then 
perhaps  the  defendant  would  be  guilty." 

This  instruction  and  others  of  a  similar  import  were  objected  to, 
and  exception  thereto  taken  by  defendant's  counsel.  We  mention 
these  things  here  only  for  the  purpose  of  saying  that  it  seems  alto- 
gether probable,  from  these  instructions  and  from  the  verdict,  that 
the  jury  supposed  they  were  authorized  to  say  that  if  they  found 
these  flying  switches  to  be  dangerous,  or  more  dangerous  than  oth- 
er methods  that  might  have  been  employed,  in  that  case  they  should 
find  the  defendant  company  guilty  of  negligence.  But  this,  as  we 
have  seen,  cannot  be  the  law.  And  apparently  the  jury  must  also 
have  found  that  the  contributory  negligence  of  the  deceased  in  go- 
ing upon  the  track  in  front  of  a  moving  car  after  being  warned  by 
his  foreman  of  the  danger  would  not  prevent  a  recovery,  if  the  jury 
found  this  method  of  switching  dangerous.  The  instructions,  how> 
ever,  on  the  subject  of  contributory  negligence  were  quite  correct 
and  full.  It  is  true  that  there  is  evidence  to  show  that  the  yard 
was  within  the  corporate  limits  of  a  village  of  1,000  or  1,200  inhab- 
itants, and  that  30  or  40  feet  away  was  a  public  street  crossing. 
But  how  can  these  facts  change  or  influence  the  duty  of  the  com- 
pany to  the  employ^  Hurd?  Not  at  all.  If  he  had  been  a  traveler 
upon  the  public  crossing,  then  the  question  in  regard  to  the  pro- 
priety of  switching  a  car  over  the  crossing  without  an  engine  at- 
tached would  have  some  signiflcance. 

As  we  have  seen,  the  charges  of  negligence  in  the  declaration  are 
of  a  very  general  character.  No  specific  negligence  is  alleged  on 
the  part  of  the  engineer  or  brakeman  or  other  employ^  in  charge  of 
the  switching  train.  The  charge  is  apparently  one  of  negligence  on 
the  part  of  the  company  for  operating  cars  in  that  way,  as  though 
it  were  negligence  per  se.  And  the  question  seems  to  have  been 
left  to  the  jury  as  a  question  of  fact,  though  there  are  no  circum- 
stances in  the  case  tending  in  any  way  to  show  negligence,  unless 
it  was  the  bare  fact  of  switching  ears  by  a  fiying  switch,  so  that  the 
jury  were  in  reality  left  to  determine  the  law  as  well  as  the  fact. 

Counsel  for  defendant  in  error  lay  some  stress  upon  the  fact  that 
the  brakeman  sent  in  charge  of  the  shunted  car  was  located  on  the 
rear  end  of  the  car,  instead  of  the  front.  But  he  was  where  hif 
brake  was  by  which  the  car  was  controlled,  and  he  was  nbt  there 
for  the  purpose  of  giving  warning.  Other  means  were  provided  for 
that.  But  assume  that  the  brakeman  was  negligent  in  not  bein^  in 
the  right  place.  It  is  quite  clear  that  the  plaintiff  cannot  recover 
for  the  negligence  of  the  brakeman  or  foreman  or  other  employes  in 
charge  of  the  train.  They  were  fellow  workmen  with  the  deceased. 
This  is  not  a  question  of  local  law,  as  is  claimed  by  counsel  for  the 
defendant  in  error,  but  is  one  of  general  law,  to  be  determined  by 
a  reference  to  all  the  authorities.    Railroad  Co.  v.  Baugh,  149  U.  S. 
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S68, 13  Sup.  Ct  914,  37  L.  Ed.  772.  And  the  decisions  of  the  United 
States  supreme  court  are  controlling  upon  this  question.  Martin  v. 
RaUroad  Co.,  166  U.  S.  399, 17  Sup.  Ct.  603,  41  L.  Ed.  1051;  Railroad 
Co.  V.  Peterson,  162  D.  S.  346,  16  Sup.  Ct.  843,  40  L.  Ed.  944;  Same 
Y.  Charless,  162  U.  S.  359,  16  Sup.  Ct.  848,  40  L.  Ed.  999.  These 
cases  are  quite  conclusive  of  the  case  ^t  bar,  so  far  as  any  ques- 
tion of  negligence  on  the  part  of  the  engineer  or  brakeman  in  charge 
of  the  train  is  concerned,  if  any  such  negligence  were  charged  or 
proTen.  But  no  such  negligence  is  charged,  and,  if  it  were,  there 
is  no  evidence  tending  to  support  the  charge.  The  judgment  of  the 
circuit  court  is  reversed,  and  the  case  remanded,  with  instructions 
to  award  a  new  triaL 


(98  Fed.  688.) 

WILSON  V.  MERCHANTS'  LOAN  &  TRUST  CO.  OF  OmCAGO,  ILL. 

(Circuit  Cy>urt  of  Appeals,  Seventh  Circuit    January  2,  1900.) 

No.  612. 

1.  Appeal— Special  Findings— Agreed  Statement  op  Facts. 

An  agreed  statement  of  facts  on  which  a  judgment  is  tendered  will  be 
treated  on  appeal  as  the  equivalent  of  a  special  finding  as  to  the  ultimate 
facts  stated  therein,  but  as  to  the  inferences  to  be  drawn  from  facts  stated 
which  are  merely  evidentiary  the  general  finding  is  conclusive. 

1  National  Banks— Assessmknts  on  Stockholders— Liability  op  Pledgee. 
A  pledgee  of  stock  of  a  national  bank,  with  a  power  of  attorney  to 
have  the  shares  transferred  on  the  books,  so  long  as  he  holds  the  shares 
as  security,  without  intending  to  assume  Hability  as  a  stockholder,  can- 
not be  treated  as  one,  and  subjected  to  an  assessment,  under  Rev.  St.  S 
5151,  on  the  insolvency  of  the  bank,  although  he  has  caused  the  shares 
to  be  transferred  to  a  third  person  under  an  agreement  that  they  are  still 
to  be  held  as  security  for  the  debt 

a.  Same— Action  by  Receiver- Burden  op  Proop. 

Defendant  held  shares  of  stock  in  a  national  bank  as  collateral  security. 
The  bank  was  subsequently  consolidated  with  another  national  bank,  and 
stock  of  the  latter  was  issued  in  lieu  of  the  stock  of  the  former.  De- 
fendant surrendered  the  shares  it  held,  and  caused  stock  in  the  consol- 
idated bank  to  be  issued  in  lieu  thereof  in  the  name  of  an  employ^,  but 
continued  to  hold  the  same  as  security  for  the  original  debt.  Held,  in  an 
action  by  the  receiver  of  the  consolidated  bank  to  recover  an  assessment 
from  defendant,  in  which  he  alleged  that  defendant  had  purchased  and 
become  the  owner  of  the  stock,  on  the  theory  that  its  having  caused  the 
substituted  stock  to  be  issued  amounted  to  a  conversion  of  the  collateral, 
that  the  burden  rested  on  the  plaintiff  to  prove  that  the  exchange  was 
made  without  the  consent  of  the  pledgor. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

This  action  was  brought  by  E.  T.  Wilson,  as  receiver  of  the  First  National 
Bank  of  Helena,  Mont,  to  recover  of  the  Merchants'  Loan  &  Trust  Company, 
a  banking  corporation  of  Illinois,  an  assessment  of  $100  per  share  on  one 
hundred  and  twenty  shares  of  the  stock  of  that  bank,  of  which  shares  the 
blU  alleges  the  trust  company  to  have  become  the  purchaser  and  owner  at 
tome  time  between  December  1,  1894,  and  June  1,  1895.  The  pleas  are:  First, 
an  debit;  second,  denial  of  purchase  and  ownership  of  stock  in  the  bank; 
^nd,  third,  that  the  120  shares  of  stock  were,  and  always  had  been,  held  in 
the  name  of  P.  C.  Peterson,  as  trustee,  and  as  security  for  the  payment  of 
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the  promissory  note  of  Shirley  C.  Ashby-to  the  trust  company.  Trial  by  jury 
was  waived  by  agreement  In  writing,  and  the  court  made  a  general  finding 
of  the  Issues  for  the  defendant,  and,  having  overruled  a  motion  for  a  new 
trial,  entered  judgment  upon  the  finding. 

The  evidence  in  the  case,  it  appears  by  the  bill  of  exceptions,  consisted 
wholly  of  an  agreed  statement  of  facts,  in  substance  as  follows:  On  the  15th 
day  of  April,  1893,  Shirley  G.  Ashby,  then  president  of  the  Helena  National 
Bank  of  Helena,  Mont.,  borrowed  of  the  trust  company  $12,000,  for  which  he 
gave  his  promissory  note  payable  on  the  ensuing  16th  day  of  August  and  as 
collateral  security  delivered  to  the  trust  company  a  certificate,  assigned  in 
blank,  representing  150  shares  of  the  capital  stock  of  the  bank.  The  note 
recited  the  fact  of  the  pledge,  and  contained  authority,  on  the  usual  condi- 
tions, for  the  sale  of  the  shares,  and  the  application  of  the  proceeds  to  the 
payment  of  the  debt  and  expenses.  On  July  26th  following.  Ashby  made  an 
assignment  of  his  property,  including  the  pledged  shares,  for  the  benefit  of 
his  creditors,  to  Robert  S.  Ford,  of  Grand  Falls,  Mont.,  and  resigned  the  presi- 
dency of  the  bank;  E.  D.  Edgerton  succeeding  him  in  that  o/flce.  There  fol- 
lowed correspondence  between  the  trust  company  and  Edgerton,  as  president 
of  the  bank,  by  which  the  latter  was  told  how  the  150  shares  were  held  by 
the  trust  company,  and  the  trust  company  was  informed  of  a  proposed  con- 
solidation with  the  First  National  Bank  of  Helena,  but  that  the  stock  of  the 
Helena  National  Bank  had  been  reduced  from  $500,000  to  $400,000,  and  con- 
sequently the  150  shares  would  be  reissued  in  the  same  amount,  less  twenty 
per  cent;  and  on  December  26,  1894,  the  vice  president  of  the  trust  company 
wrote  to  Edgerton,  president  as  follows:  *1  Inclose  herewith  certificates  of 
stock  for  150  shares,  for  which  please  send  me  two  certificates  of  50  shares 
each,  and  one  for  20  shares,  in  the  name  of  P.  C.  Peterson.  Mr.  Peterson*s 
address  is  *care  of  this  bank,'  and  we  will  be  very  glad  to  furnish  you  with 
proxies  if  you  will  inclose  us  blanks  for  that  purpose.  Where  can  ALShby  be 
found?  In  a  matter  of  this  kind,  we  would  like  very  much  to  have  him  con- 
sent to  our  action."  The  certificate  was  inclosed  as  stated,  and  under  date  of 
December  31,  1894,  Edgerton,  as  president  responded  as  follows:  *ln  your 
letter  you  instruct  us  to  issue  two  fifty  and  one  twenty  certificates.  Un- 
doubtedly, this  was  under  the  assumption  of  the  retirement  of  one  hundred 
thousand  dollars  I  spoke  of  in  my  letter.  While  we  have  the  order,  we  have 
never  acted  on  it  by  making  the  formal  change,  inasmuch  as  about  that  time 
we  arranged  this  consolidation,  and  thought  it  useless  to  bother  our  people 
twice.  We  have  issued  this  stock  just  as  it  stands  on  our  books.  But  under 
the  consolidation  the  new  issue  of  the  First  National  Bank  will  be  as  you 
suggest,— one  hundred  and  twenty  shares.  Mr.  Ashby  is  still  here  in  Helena, 
but  I  doubt  if  you  could  get  his  concurrence  on  anything,  as  he  has  apparently 
gone  all  to  pieced."  Subsequently,  and  before  April  22,  1895,  the  proposed 
consolidation  was  consummated,  with  the  consent  and  approval  of  the  comp- 
troller of  the  currency,  the  basis  being  an  allowance  to  the  stockholders  of 
the  Helena  National  Bank  of  eighty  per  cent,  of  the  face  value  of  their  stock 
in  the  stock  of  the  consolidated  bank,  which  was  named  the  First  National 
Bank  of  Helena;  and  on  or  about  May  17,  1895,  the  certificates  for  150  shares 
in  the  Helena  National  Bank  standing  in  the  name  of  Peterson  were  sur- 
rendered by  direction  of  the  trust  company,  and  in  place  thereof  new  certifi- 
cates for  120  shares  in  the  consolidated  bank  were  issued  to  Peterson.  **These 
last-named  certificates,"  to  quote  the  language  of  the  agreement,  "have  ever 
since  been,  and  now  are,  In  the  possession  and  control  of  the  defendant  and 
are  held  by  it  in  the  same  way  and  for  the  same  purpose  as  the  certificates  for 
one  hundred  and  fifty  shares  of  the  capital  stock  of  the  Helena  National  Bank 
were  originally  held,  except  as  the  conditions  may  have  been  changed  by  the 
facts  hereinbefore  stated,  but  that  neither  the  defendant  nor  the  said  Peterson 
ever  took  any  part  in  the  management  of  either  of  said  banks,  or  participated 
in  the  administration  of  their  affairs."  There  followed  a  correspondence  be- 
tween the  trust  company  and  Ashby's  assignee,  commencing  with  the  letter 
of  October  14,  1895,  in  which  the  company  inquired  of  Ford  whether  a  sale 
of  the  stock  was  possible,  to  which  three  days  later  Ford  replied,  stating 
certain  matters  concerning  Ashby  and  his  litigation,  and  concluding  as  foP 
lows:    '1  have  never  desired  you  to  make  a  forced  sale  of  the  stock,  but  felt 
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during  the  twenty-six  months  past  you  might  have  found  sale  at  a  fair  price, 
and  trust  you  will  try  and  secure  a  talr  price  before  parting  with  it  I  have 
never  desired  you  to  make  a  forced  sale,  though  it  lies  in  your  i)ower  to  do 
so."  Under  date  of  January  4,  1896,  Ford  wrote  again,  saying:  "I  am  now 
trying  to  get  an  offer  on  the  forty-eight  shares  I  hold.  Should  I  meet  with 
an  offer,  will  let  you  know  the  price  offered.  I  take  it  you  still  hold  this 
stock,  and  so  held  same  when  I  sent  you  a  dividend  of  $1,680,  being  14%  of 
the  amount  of  your  claim,  or  [at]  date  of  assignment,  July  26,  1893.  Kindly 
let  me  know  if  you  still  hold  this  stock,  and  whether  150  shares  of  the  Helena 
National  Bank,  or  120  shares  of  the  First  National  Bank,  which  number  of 
shares  would  be  issued  to  you  on  transfer."  On  January  7,  1896,  the  trust 
company  responded:  "The  150  shares  of  Helena  National  Bank  stock  which 
we  held  as  collateral  to  the  Ashby  loan  has  been  exchanged  for  120  shares  of 
First  National  Bank  stock.  This  stock  is  not  in  our  name,  but  is  controlled 
by  us.  We  shall  be  giad  to  sell  it  if  we  can  get  what  seems  to  us  a  reason- 
able price.  Please  advise  us  of  any  offer  you  may  get  for  it."  Peterson,  at 
the  time  of  the  transfer  of  the  stock  to  him,  was  a  clerk  in  the  employ  of  the 
trust  company,  and  was  without  pecuniary  responsibility.  The  shares  In  the 
Helena  National  Bank  were  directed  to  be  placed  in  the  name  of  Peterson, 
and  the  new  certificates  of  consolidated  stock  were  issued  to  him  by  direction 
of  the  trust  company,  in  pursuance  of  a  custom  and  policy  of  that  company 
to  avoid  liability  as  a  registered  shareholder  of  corporate  stocks.  The  Ashby 
note  is  still  held  by  the  trust  company,  and,  excepting  two  credits  of  $1,680 
and  $960,  paid  December  12,  1895,  and  October  6,  1896,  by  the  assignee, 
remains  unpaid.  The  facts  of  the  suspension  of  the  bank,  the  appointment 
of  a  receiver,  the  assessment  of  $100  per  share  on  the  stock,  notice  to  share- 
holders, and  demand  of  payment  are  all  stated  in  detail. 

Three  errors  are  assigned, — the  finding  of  the  issues  for  the  defendant, 
the  overruling  of  the  motion  for  a  new  trial,  and  the  entry  of  judgment  in 
f^vor  of  the  defendant. 

D.  A.  Holmes,  for  plaintiff  in  error. 

John  K.  Jewett,  for  defendant  in  error.  * 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  ALLEN,  District 
Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

It  is  urged  by  the  defendant  in  error  that  the  specifications  of 
error  call  for  an  inquiry  into  issues  of  fact,  and  present  no  question 
for  review.  The  response  for  the  plaintiff  in  error  is  that  the  agreed 
statement  of  facts  is  to  be  treated  as  a  special  finding,  on  which  the 
question  arises  whether  the  facts  state!  are  sufficient  to  sustain 
the  judgment  rendered.  It  is  well  enough  settled  that  an  agreed 
statement  of  facts,  on  which  judgment  has  been  rendered,  will  be 
taken  as  the  equivalent  of  a  special  finding.  Supervisors  v.  Kinni- 
cott,  103  U.  a  554,  26  L.  Ed.  486;  Lehnen  v.  Dickson,  148  U.  6.  71, 
13  Hup.  a.  481,  37  L.  Ed.  373;  St  Louis  v.  Telegraph  Co.,  148  U.  S. 
92,  13  Sup.  Ct.  485,  37  L.  Ed.  380.  "But,  manifestly,"  as  we  said  in 
Bumham  v.  Railway  Co.,  46  U.  S.  App.  670,  23  C.  C.  A.  677,  78  Fed. 
101,  "it  is  necessary  that  the  ultimate  facts  be  stated,  and  not  evi- 
dence, merely,  from  which  the  facts  to  be  established  may  be  in- 
ferable.** See,  also.  Mutual  Reserve  Fund  Life  Ass'n  v.  Curtis'  Adm'r, 
56  U.  a  App.  586,  29  C.  C.  A.  354,  85  Fed.  586.  The  agreement  be- 
fore us,  to  a  large  extent,  contains  a  statement  of  ultimate  facts, — 
sufficient,  the  plaintiff  in  error  insists,  to  justify  a  judgment  in  his 
faTor, — but  it  consists  in  part  of  letters  written  by  or  to  the  defend- 
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ant  in  error,  which,  in  so  far  as  their  contents  are  pertinent  to  the 
issues,  are  not  conclusive,  but  only  evidentiary. 

The  decisions  of  the  supreme  court  touching  the  liability  of  share- 
holders for  assessments  upon  the  stock  of  national  banks  were  re- 
viewed, and  the  principles  deducible  from  them  comprehensively 
stated,  in  the  recent  opinion  of  that  court  in  Pauly  v.  Loan  &  Trust 
Ck).,  166  U.  S.  606,  17  Sup.  Ct.  465,  41  L.  Ed.  844.  While  the  rule 
is  well  established  "that  the  real  owner  of  the  shares  of  the  stock 
of  a  national  banking  association  may  in  every  case  be  treated  a« 
a  shareholder,  within  the  meaning  of  section  5151"  of  the  Revised 
Statutes,  it  is  also  true,  as  there  stated,  and  as  was  decided  in  An- 
derson V.  Warehouse  Co.,  Ill  U.  S.  479,  4  Sup.  Ct.  525,  28  L.  Ed.  478, 
"that  if  one  receives  shares  of  the  stock  of  a  national  banking  asso- 
ciation as  collateral  security  to  him  for  a  debt  due  from  the  owner, 
with  power  of  attorney  authorizing  him  to  transfer  the  same  on  the 
books  of  the  association,  and,  being  unwilling  to  incur  the  responsi- 
biliti^  of  a  shareholder  as  prescribed  by  the  statute,  causes  the 
shares  to  be  transferred  on  such  books  to  another,  under  an  agree- 
ment that  they  are  to  be  held  as  security  for  the  debt  due  from  the 
real  owner  to  his  creditor, — the  latter  acting  in  good  faith,  and  for 
the  purpose  only  of  securing  the  payment  of  that  debt  without  in- 
curring the  responsibility  of  a  shareholder, — ^he  (the  creditor)  will 
not,  although  the  real  owner  may,  be  treated  as  a  shareholder,  within 
the  meaning  of  section  5151."  The  facts  in  Anderson  v.  Warehouse 
Co.  differ  but  little  from  the  facts  disclosed  in  this  record,  and  this 
case  is  governed  by  that,  unless  the  one  distinction  insisted 
upon  by  the  plaintiff  in  error  must  be  recognized,  namely,  that  the 
turning  of  the  shares  in  the  Helena  National  Bank  into  shares  of 
the  First  National  Bank  of  Helena  was  effected  without  the  consent 
or  authority  of  Ashby,  the  pledgor,  and  therefore  was  a  wrongful 
conversion,  which  made  the  trust  company  the  absolute  owner  of 
the  stock,  and  liable  for  the  assessment  upon  it,  notwithstanding  its 
being  taken  in  the  name  of  Peterson.  This  proposition  is  subject  to 
more  than  one  objection.  In  the  first  place,  if  the  change  was  made 
without  Ashby's  consent  or  authority,  it  was  nevertheless  a  matter 
of  election  on  his  part  whether  he  would  ratify  it;  and,  in  the 
second  place,  it  is  not  shown  by  the  statement  of  facts  that  the 
consolidation  and  the  substitution  of  one  stock  for  the  other  were 
not  effected  by  his  authority,  or  were  not  afterwards  ratified  by  him, 
nor  that  they  were  not  effected  by  the  authority  of,  or  afterwards 
ratined  by,  his  assignee.  Ford.  Neither  is  it  shown  that  the  assignee, 
under  the  law,  and  by  order  of  the  court,  and  by  the  consent  of 
Ashby,  did  not  have  authority  to  consent  to  the  substitution.  The 
letters  show  that  the  trust  company  desired  Ashby's  consent,  and 
that  Edgerton  did  not  think  it  likely  that  he  would  give  it,  but  that 
does  not  prove  that  it  was  not  in  fact  obtained.  It  is  fairiy  infer- 
able from  the  letters  of  the  assignee  that  before  hearing  from  the 
trust  company,  and  presumably  from  the  beginning,  te  knew  of 
the  scheme  of  consolidation;  and  it  may  well  be  supposed  that 
he  approved  it.  The  fact  of  subsequent  consent  and  ratification  by 
him  is  quite  clear.    It  was  alleged  in  the  declaration,  and  the  plain- 
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tiff  in  error  therefore  had  the  burden  of  proof,  that  the  trust  com- 
pany "purchased  and  became  the  owner  of  120  shai'es  of  the  capital 
stock  of  the  said  First  National  Bank  of  Helena."  To  establish  that 
averment  it  was  necessary  to  show  that  the  original  shares,  con- 
fessedly held  as  collateral,  were  wrongfully  converted  into  the  new 
stock  without  the  consent  of  the  pledgor;  but  the  fact  is  not  so  stated 
in  the  agreement,  the  letters  and  other  circumstances  all  indicate  the 
contrary,  and  the  ^general  finding  of  the  court  is  conclusive  of  the 
question.    The  judgment  below  is  affirmed. 


(98  Fed.  602.) 

NICHOLS  et  al.  v.  HAINES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1900.) 

No.  627. 

1.  Damages— Construction  of  Provision  in  Contract. 

A  proTision  in  a  contract  for  the  purchase  of  a  crop  of  oranges,  then 
upon  the  trees,  for  a  lump  sum,  that  the  purchaser  'is  also  to  pay  the 
party  of  the  second  part  f  1,500  at  the  time  of  making  this  contract  as 
part  payment  of  the  entire  purchase  price  of  said  fruit,  and,  in  case  the 
said  party  of  the  first  part  refuses  or  fails  to  comply  with  the  conditions 
of  this  contract,  then  the  said  payment  of  $1,500  is  to  be  forfeited,"  is 
one  for  a  forfeiture,  and  not  for  liquidated  damages. 

SL  Assumpsit— Proof  of  Contract— Seal. 

In  an  action  in  assumpsit  based  on  a  written  contract  which  was  not 
required  to  be  under  seal,  the  authority  of  the  agent  who  signed  the  de- 
fendant's name  to  such  contract  need  not  be  shown  to  have  been  under 
seal,  although  he  affixed  a  seal  to  the  signature  of  his  principal. 

In  Error  to  the  Circuit  Ck)urt  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

This  is  an  action  of  assumpsit  brought  by  Harriet  M.  Haines,  as  executrix  of 
the  last  wiU  of  B.  F.  Haines,  against  Elisha  R.  Nichols  and  Robert  B.  Gillies, 
oo-partners  doing  business  as  E.  R.  Nichols  &  Co.,  to  recover  money  alleged  to 
be  due  on  the  following  contract: 

"This  contract,  made  this  30th  day  of  November,  A.  D.  1894,  between  E. 
R.  Nichols  &  Ck).,  of  the  county  of  Cook  and  state  of  Illinois,  party  of  the 
first  part,  and  B.  F.  Haines,  of  the  county  of  Volusia,  state  of  Florida,  party 
of  the  second  part:  E.  R.  Nichols  &  Co.,  party  of  the  first  part,  has  purchased 
from  said  party  of  the  second  part  the  entire  crop  of  marketable  oranges  in 
the  grove  known  as  the  *B.  F.  Haines  Grove,'  in  Volusia  county  and  state  of 
Florida.  Said  grove  is  estimated  to  contain  7,000  boxes  of  oranges,  more  or 
less,  at  $5,000,  with  the  right  to  said  party  of  the  first  part  to  have  said  oranges 
picked  and  packed  as  he  desires.  And  the  party  of  the  second  part  hereby 
agrees  not  to  pick  or  ship  said  oranges,  and  not  to  sell  the  same  to  any  other 
person,  and  that,  until  the  fruit  is  removed  by  the  party  of  the  first  part,  the 
said  psLTty  of  the  second  part  is  not  to  give  any  one  permission  to  enter  the  above 
premises  who  will  in  any  way  interfere  with  or  take  said  fruit.  Said  fruit  is 
to  be  taken  off  the  trees  on  or  before  the  first  day  of  February,  1895,  in  such 
quantities  as  desired  by  the  party  of  the  first  part,  unless  the  time  for  the  re- 
moval of  said  fruit  is  extended  by  mutual  agreement  The  fruit  is  to  be  [paid 
for]  as  follows:  $300  for  each  car,  as  fast  as  picked,  until  the  balance  of  $5,000 
is  paid.  And  E.  R.  Nichols  &  Co.,  the  said  party  of  the  first  part,  is  also  to  pay 
tlie  party  of  the  second  part  $1,500  at  the  time  of  making  this  contract,  as  part 
payment  of  the  entire  purchase  price  of  said  fruit;  and,  in  case  the  said  party  of 
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the  first  part  refuses  or  fails  to  comply  with  the  conditions  of  this  contract, 
then  the  said  payment  of  $1,500  is  to  be  forfeited.  Witness  our  hands  and 
seals  the  day  and  year  above  written.  E.  R.  Nichols  &  Co.    [Seal.] 

"B.  F.  Haines.  [Seal.]" 

The  declaration  contained  common  coonts,  besides  a  special  count  on  the 
contract  The  defendants  pleaded  (1)  the  destruction  of  the  crop  of  oranges 
by  freezing  before  February  1,  18(XS;  (2)  the  payment  to  Haines  in  his  lifetime 
of  the  sum  of  $1,500  as  liquidated  and  agreed  damages;  (8)  non  assumpsit; 
(4)  that  there  was  no  crop  nor  any  quantity  of  marlsetable  oranges  on  the 
plantation  referred  to  in  the  contract  on  November  30.  1804,  or  thereafter  at 
any  time  before  and  including  February  1,  1895;  and  (5)  non  est  factum.  To 
the  fourth  plea  a  demurrer  was  sustained,  and  upon  the  other  pleas  issue  was 
joined.  There  was  a  trial  by  jury,  which,  in  obedience  to  a  peremptory  in- 
struction, returned  a  verdict  for  the  plaiptlfT  for  $2,250,  for  which  the  court 
gave  judgment  The  assignment  of  error  contains  numerous  specifications,  but 
they  need  not  be  restated.  It  was  admitted  on  the  trial  that  $4,500  was  the 
sum  agreed  to  be  paid  for  the  crop  of  oranges. 

Herbert  8.  Duncombe,  for  plaintiffs  in  error. 

Thomas  M.  Hoyne  and  John  O'Connor,  for  defendant  in  error. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  ALLEN,  District 
Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement^ 
delivered  the  opinion  of  the  court. 

The  first  error  insisted  upon  is  the  admission  of  the  testimony  of 
Harriet  M.  Haines,  who  testified  to  certain  conversations  between 
Elisha  R.  Nichols  and  B.  F.  Haines,  whose  widow  she  said  she  was. 
It  is  a  sufficient  technical  answer  that  she  is  not  shown  to  have  been 
the  wife  of  the  deceased  at  the  time  of  the  conversations  concerning 
which  she  testified,  but  it  is  a  more  satisfactory  answer  that  the 
testimony  tended  to  prove  nothing  which  was  not  established  by  the 
uncontradicted  testimony  of  another  witness,  of  whose  competence 
and  credibility  there  was  no  question.  No  evidence  was  offered  by 
the  defendants,  there  was  no  conflict  in  that  offered  by  the  plaintiff, 
and  there  was  therefore  no  available  error  in  the  court's  charge  or 
in  the  refusal  of  instructions  asked,  unless  in  some  essential  respect 
there  was  a  lack  of  evidence  to  justify  the  verdict  for  the  plaintiff. 
Besides  the  |1,500  paid  at  the  time  of  the  execution  of  the  contract, 
there  was  a  subsequent  payment  of  |1,000,  and  it  is  claimed  that 
the  first  sum  should  have  been  treated  as  liquidated  damages,  the 
payment  of  which  discharged  the  plaintiffs  in  error  from  all  further 
liability.  The  proposition  is  manifestly  unsound.  The  evidence  does 
not  show  the  quantity  or  value  of  the  oranges  taken  by  the  plain- 
tiffs in  error  from  the  place.  The  stipulation  in  the  contract  is  not 
for  liquidated  damages,  but  for  a  forfeiture,  and  there  is  nothing  dis- 
closed which  requires  it  to  be  treated  otherwise.  If  there  remained 
unpaid  upon  the  contract  a  sum  less  than  |1,500,  say  only  |500,  it  is 
evident  that  the  plaintiff  could  be  entitled  to  recover  only  that  sum 
and  interest;  and  the  amount  unpaid  being  greater  than  the  stipu- 
lated forfeiture,  and  being  definitely  ascertainable,  that  amount, 
with  interest,  is  the  proper  measure  of  the  recovery. 

The  next  contention  is  that  the  execution  of  the  contract  by  the 
plaintiffs  in  error  was  not  proved.    Their  co-partnership  name  was 
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signed  to  the  agreement  by  an  agent  whose  authority,  otherwise 
amply  proven,  was  not  shown  by  an  instrument  under  seal.  The  con- 
tract is  one  to  which  a  seal  was  not  necessary.  The  action  is  in 
assumpsit,  not  covenant,  and  the  seals  attached  may  be  regarded  as 
surplusage.  For  authorities,  see  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  953. 

It  is  suggested,  further,  that  proper  proof  was  not  made  of  the 
plaintiffs  appointment  as  administratrix.  Her  appointment  was  not 
specifically  denied,  and,  if  proof  on  the  point  was  necessary,  it  is  found 
in  her  own  testimony,  which  in  that  respect  was  admitted  without 
objection.    The  judgment  below  is  affirmed. 


(OS  Fed.  694.) 

NEW  YORK,  N.  H.  &  H.  R.  00.  ▼.  BAKER. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  7,  1899.) 

No.  51. 

Cabbiebb— Liability  pob  Injubt  to  Passbnoeb. 

An  act  of  the  legislature  of  New  York  required  the  elevation  of  the  track 
of  a  railroad  in  New  York  City,  and  created  a  municipal  board,  which  was 
given  entire  charge  of  the  work  through  a  designated  portion  of  the  city. 
While  the  work  was  l)eing  done  the  railroad  company  constructed  tem- 
porary tracks  on  either  side  of  the  structure  being  built  over  which  it  ran 
its  trains.  Through  the  negligence  of  the  employes  of  a  contractor  under 
the  board,  engaged  in  the  work,  a  derrick  was  permitted  to  swing  over  one 
of  the  tracks,  and  struck  a  car  in  a  passing  train,  inuring  the  plaintiff, 
who  was  a  passenger  therein.  Held,  that  the  state  having  taken  the  work 
entirely  out  of  the  hands  of  the  railroad  company,  and  placed  it  in  the 
bands  of  others,  over  whom  the  company  had  no  control,  the  latter  was 
not  liable  for  their  negligence,  or  for  the  injury  to  the  plaintiff,  unless  its 
own  employ^  failed  to  exercise  proper  care  to  anticipate  or  avoid  the 
danger. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  a  writ  of  error  to  the  circuit  court,  Southern  district  of 
New  York,  to  review  a  judgment  in  favor  of  defendant  in  error,  who 
was  plaintiff  below,  entered  upon  the  verdict  of  a  jury  against  plain- 
tiff in  error,  who  was  defendant  below.  The  action  was  brought  to 
recover  damages  for  the  loss  of  services  of  plaintiffs  wife,  caused  by 
an  injury  received  by  her  while  a  passenger  on  a  train  operated  by 
defendant.    The  facts  sufficiently  appear  in  the  opinion. 

H.  W.  Taft,  for  plaintiff  in  error. 

John  J.  Crawford,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  accident  happened  April  17,  1895, 
in  that  part  of  4th  avenue  called  *Tark  Avenue,"  near  109th  street, 
New  York  City,  at  which  place  the  work  known  as  the  "Fourth  Ave- 
nue Improvement"  was  at  that  time  in  progress.  The  plaintiffs  wife 
was  riding  in  the  last  coach  of  a  i^ssenger  train  of  defendant  coming 
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from  Mt.  Vemon  to  Grand  Central  Depot,  New  York  City.  The  cir- 
cumstances of  the  accident  are  accurately  set  forth  in  the  brief  of 
plaintiff  in  error  as  follows: 

**The  train  was  running  past  that  portion  of  the  avenue  where  there  Is  now 
an  elevated  stone  viaduct.  The  viaduct  was  not  then  completed,  but  the  waUs 
on  either  side  were  in  process  of  construction.  Trains  were  being  nin  on  a 
temporary  wooden  trestle  which  was  built  over  the  avenue,  and  outside  of  the 
waUs  of  the  viaduct.  Incoming  trains  ran  on  the  east  of  these  walls;  outgoing 
trains,  on  the  west.  At  the  place  of  the  accident  the  walls  which  now  sus- 
tain the  roadbed  were  being  erected,  and  a  derrick  was  placed  between  the 
walls  for  the  purpose  of  placing  stone  upon  them.  This  derrick  stood  from 
16  to  18  feet  from  the  nearest  rail  of  the  incoming  or  south-bound  track. 
•  ♦  ♦  To  the  end  of  the  derrick  boom  was  fastened  a  fall  and  block,  with 
a  hook  attached.  The  l>oom  was  elevated  and  lowered  and  the  derrick  swung 
by  horse  power.  When  the  boom  of  the  derrick  was  lowered  sufficiently  and 
swung  towards  the  track,  it  projected  over  the  track.  •  ♦  •  Just  before 
the  accident  a  stone  had  been  placed  upon  the  wall  next  to  the  south-bound 
track,  and  one  of  the  inspectors  in  charge  of  the  work  had  found  fault  with 
the  way  it  was  set,  and  had  directed  Flaherty  [a  subcontractor  who  was  doing 
the  masonry  work]  to  reset  it.  At  that  time  the  chain,  block  and  fall  were 
over  the  place  where  the  stone  had  l)een  set  on  the  wall.  Flaherty  gave  the 
order  to  pick  up  the  stone  and  reset  it  the  first  direction  being  to  throw  the 
boom  up.  While  the  boom  was  being  lifted,  the  train  which  carried  Mrs. 
Baker  passed  by,  the  boom  swung  over  the  track,  and  the  hook  suspended 
from  the  chain  in  some  way  caught  in  one  of  the  cars  and  threw  the  boom 
towards  the  south,  causing  it  to  strike  against  a  guy  rope  and  swing  back. 
On  the  rebound  some  portion  of  the  tackle  struck  one  of  the  windows  of  the  car 
in  which  Mrs.  Baker  was  riding,  causing  the  injuries  complained  of.  The 
derrick  and  boom  could  be  used  hi  such  a  manner  that  the  l>oom  would  not  in- 
terfere with  passing  trains,  and  it  was  customary  so  to  operate  it  This  was 
the  first  accident  resulting  from  the  use  of  this  derrick,  though  it  had  been 
in  use  some  months."  ^ 

Manifestly,  the  proximate  cause  of  the  accident  was  a  careless 
manipulation  of  the  derrick  by  those  who  had  it  in  operation.  A  sin- 
gle assignment  of  error  has  been  presented  in  the  argument,  namely, 
that  the  trial  judge  erred  in  charging  the  jury  as  follows: 

**If  by  due  diligence  on  the  part  of  those  men  who  were  handling  the  der- 
rick •  ♦  •  this  accident  might  have  been  prevented,  the  plaintiff  is  en- 
titled to  a  verdict;"  and  later  on:  **If  it  was  the  fault  of  those  who  were  doing 
that  work  that  caused  this  injury  to  this  woman,  the  defendant  is  liable." 

The  roadbed  and  railroad  on  which  the  accident  happened  were 
owned  by  New  York  &  Harlem  Railroad  Company.  The  defendant's 
trains  were  run  over  them  under  a  lease  made  in  1848.  The  legisla- 
ture of  the  state  of  New  York,  having  determined  to  raise  the  grade 
of  the  railroad  bridge  at  Harlem  river,  and  the  approaches  thereto, 
provided  for  the  changes  necessary  to  that  end  by  chapter  339,  Laws 
1892,  and  some  amendatory  acts  (chapter  548,  Laws  1894,  and  chap- 
ter 594,  Laws  1896).  The  relevant  parts  of  such  legislation  directed 
that  the  grade  of  the  New  York  &  Harlem  Railroad  be  changed  from 
106th  to  149th  streets,  and  that  the  viaduct  be  adapted  to  the  new 
grade  Ine  Iry  raising  the  parapet  walls,  etc.  So  much  of  the  work 
as  consisted  in  raising  the  bridge  and  the  approach  from  the  north, 
it  left  the  railroad  company  to  do  in  its  own  way  and  at  its  own  cost. 
As  to  so  much,  however,  as  lay  south  of  the  Harlem  river,  which  in- 
cluded the  location  of  the  accident,  it  took  the  work  entirely  out  of 
the  hands  of  the  railroad  company,  confiding  the  execution,  direction, 
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and  superintendence  of  the  work  to  a  board  to  be  known  as  the 
"Board  of  Improvement  of  Park  Avenue  above  196th  Street,  in  the 
City  of  New  York."  This  board  was  to  consist  of  five  members,  two 
rf  them  skilled  engineers,  all  appointed  by  the  mayor  of  New  York, 
who  was  authorized  to  fill  any  vacancies  that  might  occur.  The 
board  were  given  power  to  pass  suitable  by-laws,  to  select  a  presid- 
ing officer  and  a  secretary,  to  keep  records,  and  accounts,  and  were 
exin-essly  required  "to  take  entire  charge  and  control  of  said  improve- 
ment from  106th  street  to  Harlem  river,  to  execute  the  same  in  a 
substantial  and  workmanlike  manner.'*  They  were  further  required 
to  do  such  work  as  far  as  possible  by  contract.  One  half  of  the  ex- 
Iiense  (but  such  half  not  to  exceed  |750,000)  was  to  be  assessed  upon 
property  benefited  and  on  the  city  at  large.  The  other  half  was  to 
be  paid  by  the  New  York  Central  &  Hudson  River  Railroad  Company, 
or  by  the  New  York  &  Harlem.  In  pursuance  of  the  powers  con- 
ferred, and  of  the  requirements  of  this  act,  the  board  for  the  im- 
provement of  Park  avenue  contracted  with  Norton  &  Hulsekemper 
for  the  doing  of  the  work,  under  the  superintendence  of  the  "engineer 
of  said  board  in  charge,  and  such  assistants  and  inspectors  under 
him  as  may  be  appointed  by  him  or  by  said  board."  Flaherty  was  a 
subcontractor  of  Norton  &  Hulsekemper. 

The  measure  of  responsibility  of  a  railroad  company  to  the  passen- 
gers it  contracts  to  carry  is  well  settled,  and  the  authorities  cited 
on  the  argument  do  not  conflict.  The  carrier  is  not  an  insurer 
of  the  safety  of  the  passenger.  For  the  careless  or  malicious  act 
of  a  trespasser  upon  the  track,  tampering  with  the  rails  or  switches, 
it  would  not  be  responsible,  although  it  would  be  for  any  lack  of 
"proper  care"  to  protect  against  such  interference.  So,  too,  it  would 
not  be  responsible  for  the  carelessness  of  a  workman  employed  by 
the  owner  of  property  contiguous  to  its  line  to  blast  out  rock,  whereby 
a  flying  fragment  was  thrown  against  a  train,  but  it  would  be  liable 
for  lack  of  'proper  care"  in  anticipating  and  guarding  against  the 
probable  effects  of  blasting  dangerously  near  its  track.  What  is 
"proper  care"  in  all  such  cases  will  depend  upon,  and  probably  vary 
with,  the  circumstances  of  each  particular  case.  Deyo  v.  Railroad 
Co.,  34  N.  Y.  9;  Worth  v.  Railway  Co.  (C.  C.)  51  Fed.  171;  Penn- 
8>lvania  Co.  v.  Roy,  102  U.  S.  451,  26  L.  Ed.  141;  Thomas  v.  Rail- 
road Co.,  148  Pa.  St.  180, 23  Atl.  9895  Fredericks  v.  Railroad  (Pa.  Sup.) 
27  Atl.  689;  Missimer  v.  Railroad,  17  Phila.  172.  The  degree  of 
care  required  is  well  expressed  in  Pennsylvania  Co.  v.  Roy,  102  TJ.  S. 
456,  26  L.  Ed.  144,  as  follows: 

**Althoiigh  tbe  carrier  does  not  warrant  the  safety  of  the  passengers  at  aU 
events,  yet  hts  undertaking  and  liability  as  to  them  go  to  the  extent  that  he  or 
bis  agents,  when  he  acts  by  agents,  shaU  possess  competent  slcill,  and,  as  far 
as  human  care  and  foresight  can  go,  he  will  transport  them  safely.  •  •  * 
[He  most]  observe  the  utmost  caution  characteristic  of  very  careful,  prudent 
men." 

And  this  obligation  the  carrier  cannot  get  rid  of  by  any  act  of 
his  which  substitutes  some  one  other  than  himself  as  the  conservator 
of  the  safety  of  his  track  or  of  the  vehicles  which  run  upon  it. 
Thus,  if,  instead  of  building,  equipping,  and  managing  its  own  road- 


Digitized  by 


Google 


2^0  89  C.  C.  A.  REPORTS. 

bed  and  tracks,  it  leases  from  some  other  company  the  right  to  run 
upon  that  company's  line,  it  is  nevertheless  its  duty  ^to  make  the 
track  hired  as  safe  as  the  track  owned.*'  *T!t  must  see  and  know 
that  the  track  is  in  good  and  safe  condition,  and  that  the  trains 
of  the  other  company  are  so  ordered  as  not  to  interfere  with  the 
full  discharge  of  its  own  duty  to  its  own  passengers,  because  such 
trains  would  be  a  danger  against  which  it  would  be  bound  to  pro- 
vide." Murray  v.  Railroad  Co.,  66  Conn.  512,  34  Atl.  506;  Thomas 
V.  Railway  Co.,  L.  R.  6  Q.  B.  266.  If  it  allows  some  other  railroad 
company  to  run  trains  on  its  track,  it  will  be  liable  for  damages 
to  its  own  passengers  from  the  mismanagement  of  such  trains,  the 
same  as  if  they  were  operated  by  its  own  employes.  Railroad  Co. 
V.  Barron,  5  Wall.  90,  18  L.  Ed.  591.  If  it  chooses  to  put  the  pas- 
senger, not  into  its  own  cars,  but  into  those  of  some  sleeping-car 
company  which  it  runs  with  its  trains,  it  owes  the  same  duty  of 
inspection  as  if  they  were  its  own;  and  the  conductor  and  porter  of 
the  sleeping  car  '^come  in  law,  so  far  as  the  passenger  is  con- 
cerned, the  servants  and  employes  of  the  railroad  company."  Penn- 
sylvania Co.  V.  Roy,  102  U.  S.  451,  26  L.  Ed.  141;  Dwinnelle  v.  Rail- 
road Co.,  120  N.  Y.  117,  24  N.  E.  319.  H,  "whilst  using  its  track 
for  the  carriage  of  passengers,  a  railroad  company  engages  in  a 
work  to  be  done  on  its  road,  and  in  the  immediate  proximity  of  its 
track,  negligence  in  the  performance  of  which  would,  in  the  esti- 
mation and  opinion  of  cautious  persons,  involve  the  hazard  of  ob- 
struction to  the  passage  of  its  cars,  it  would  be  just  as  incompetent 
for  it,  in  the  case  of  an  accident  to  a  passenger  caused  by  an  ob- 
struction arising  from  negligence  in  the  performance  of  such  work, 
to  show  merely  that  it  had  placed  the  work  in  the  hands  of  a  con- 
tractor, and  that  the  carelessness  was  caused  by  one  of  his  em- 
ployes, as  it  would  be  for  it,  in  the  case  of  an  accident  to  a  passenger 
arising  from  a  want  of  skill  in  the  management  and  conduct  of  the 
train,  to  show  that  such  management  and  conduct  had  been  let  out 
to  a  contractor,  and  that  the  accident  was  due  exclusively  to  the  care- 
lessness of  one  of  his  employes."  Railroad  Co.  v.  Sanger,  15  Grat. 
230;  Carrico  v.  Railway  Co.,  39  W.  Va.  86,  19  S.  E.  571. 

It  will  be  observed  that  through  all  these  cases  there  runs  the 
idea  of  choice, — the  power  to  act  or  to  refrain  from  acting.  The 
company  need  not  have  taken  a  lease;  it  could  have  built  and  oper- 
ated its  own  road.  It  need  not  have  allowed  an  independent  road 
to  run  cars  on  its  track;  it  could  have  kept  them  off.  It  need  not 
have  carried  its  passengers  in  cars  of  another  company;  it  could 
have  provided  its  own.  It  need  not  have  turned  the  work  in  the 
vicinity  of  its  track  over  to  an  independent  contractor;  it  could 
have  done  it  by  its  own  workmen,  under  the  direction  of  its  own 
engineers  and  inspectors.  The  case  at  bar  is  unlike  any  that  have 
been  cited  supra,  but  is  closely  parallel  to  the  one  relied  on  by  de- 
fendant, where  the  work  which  resulted  in  disastrous  consequences 
was  being  prosecuted  by  the  corporation  of  the  city  of  London. 
Daniel  v.  Railway  Co.,  L.  R  3  C.  P.  216,  594;  on  appeal,  L.  R.  5  H. 
L.  45.  The  fact  that  the  accident  happened  on  the  road  of  a  lessor 
company  is  not  material.    Under  the  authorities  the  situation  is  the 
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same  as  if  the  defendant  owned  the  roadbed  and  tracks  of  the  New 
York  &  Harlem  Company.  But  would  the  latter  have  been  liable 
for  the  negligence  of  the  men  operating  the  derrick  if  the  plaintiff 
had  been  one  of  its  passengers  riding  in  its  cars?  We  think  not. 
Tliat  road  had  no  choice  left  to  it.  The  state  intervened,  and  di- 
rected that  a  work,  which  it  had  the  power  to  require  to  be  done, 
should  be  done,  not  by  the  railroad,  nor  even  by  the  city,  but  by  an 
independent  board,  in  the  creation  of  which  the  defendant  had  no 
voice,  over  whose  selection  of  employes  it  had  no  control,  with  the 
discharge  of  whose  functions  it  could  not  interfere,  and  whose  opera- 
tions it  was  powerless  to  prevent.  Whether,  knowing  that  such 
work  was  being  done,  and  that  the  men  engaged  in  it  might  be 
careless,  and  so  produce  disaster  to  defendant's  cars  and  injury  to 
its  passengers,  it  "observed  the  utmost  caution  characteristic  of 
very  careful,  prudent  men,"  is  another  question, — one  properly  for 
the  jury  to  decide  upon  consideration  of  all  the  circumstances  of  the 
case.  But  the  charge  went  further.  Under  the  court's  instructions, 
the  derrick  gang  or  some  or  one  of  them  being  evidently  negligent, 
the  jury  might  have  found  the  defendant  liable,  although  they  were 
satisfied  that  the  utmost  measure  of  human  skill  and  vigilance  had 
been  exercised  by  the  defendant  in  anticipating  every  possible  danger 
and  avoiding  or  guarding  against  it.  Nor  can  we  say  that  this  in- 
struction did  not  operate  to  the  defendant's  prejudice.  The  jury 
were  directed  to  return  a  general  verdict,  and  also  to  answer  the 
following  question: 

"After  the  boom  of  the  derrick  or  its  attachments  had  begun  moving  towards 
the  track,  could  the  train  have  been  slowed  down  or  stopped  after  coming  in 
sight  in  time  to  avoid  the  accident?" 

They  failed  to  answer  the  question,  the  foreman  stating  that  they 
were  about  evenly  divided  upon  it,  but  brought  in  a  general  verdict 
against  the  defendant.  It  would  seem  that  the  instruction  that,  in- 
dependent of  any  negligence  on  the  part  of  its  own  employes  or  of 
those  of  the  lessor  company,  defendant  could  be  held  liable  if  the 
persons  handling  the  derrick  were  negligent,  must  have  been  per- 
suasive to  such  a  result.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


(06  Fed.  099.) 

CLAPLIN  &  KIMBALL  v.  MATHER  ELEOTRIO  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  7,  1899.) 

No.  73. 

L  Acnoir — Splitting  Causb  of  Action  by  Agreement. 

As  tbe  rule  prohibiting  the  severance  of  a  cause  of  action  is  for  the 
benefit  of  the  defendant,  he  may  waive  the  rule,  and  consent  to  a  division; 
and  where,  upon  a  consideration  moving  from  him,  the  plaintiff  enters  into 
an  agreement  for  forbearance  as  to  a  portion  of  his  claim,  defendant  can- 
not plead  a  Judgment  on  the  remainder  of  the  claim  as  a  bar  to  a  second 
action,  brought  after  the  time  of  forbearance  agreed  upon  has  expired. 

39  C.CJL— IC 
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2.  Same—Conditional  Settlement  op  Part  of  Cause  op  Action, 

Plaintiff,  which  held  claims  against  defendant,  a  .corporation,  growing 
out  of  a  contract,  accepted  steels  of  defendant  in  satisfaction  of  a  specified 
part  of  the  claims  upon  certain  conditions,  to  be  performed  by  a  time 
stated.  The  conditions  not  haying  been  performed  within  such  time,  plain- 
tiff tendered  back  the  stock  received.  It  had  previously  brought  a  suit  on 
its  unadjusted  claims,  which  was  then  pending.  Held,  that  the  Judgment 
in  such  suit  could  not  be  pleaded  by  defendant  in  bar  of  a  subsequent  suit 
upon  the  portion  of  the  claims  covered  by  the  adjustment. 

8.  Same. 

Plaintiff,  not  having  the  right  to  sue  on  such  portion  of  its  claim  at  the 
time  it  commenced  its  first  suit,  could  not  be  required  to  introduce  its  cause 
of  action  thereon  into  such  suit  by  amendment  after  the  same  accrued. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

P.  L.  Hungerford,  for  plaintiif  in  error. 
C.  E.  Perkins,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SmPMAN,  Circuit  Judges. 

SmPMAN,  Circuit  Judge.  In  March,  1892,  the  parties  entered  in- 
to a  written  contract,  by  which  the  plaintiflf  became  the  exclusive 
agent  for  the  sale  of  electric  appliances  and  machinery  which  the  de- 
fendant was  then  producing.  Article  13  of  the  contract  provided  that 
the  defendant  should  protect  the  plaintiflf  "from  loss  arising  from  me- 
chanical or  electrical  defects  in  goods  of  their  manufacture."  On 
February  2, 1894— 

'*The  defendant  was  indebted  to  the  plaintiff  for  causes  growing  out  of  this 
contract,  and  was  also  indebted  to  certain  banks  in  the  city  of  Hartford,  and,  in 
order  to  enable  It  to  continue  in  business,  it  became  necessary  for  it  to  make 
some  compromise  of  said  claims,  and  to  that  end  it  was  on  said  day  agreed  be- 
tween the  plaintiff  and  defendant  that  the  defendant,  by  way  of  compromise, 
should  pay  to  the  plaintiff,  and  the  plaintiff  should  accept  in  payment  of  these 
claims,  the  sum  of  fifteen  thousand  dollars  ($15,000)  in  the  preferred  stock  of 
the  defendant  company  at  its  par  value,  and  pursuant  to  said  agreement  the 
defendant  delivered  to  the  plaintiff,  and  the  plaintiff  accepted,  a  certificate  for 
said  one  hundred  and  fifty  shares  of  said  preferred  stock,  but  it  was  made  by 
agreement  an  express  condition  of  said  compromise  that  the  said  banks  in 
Hartford  to  which  the  defendant  was  indebted  should  take  the  entire  amount 
of  their  claims  in  the  preferred  stock  of  said  company  on  or  before  January  1, 
1896,  and  that  there  should  be  not  less  than  fifteen  thousand  dollars  ($15,000) 
in  cash  put  into  the  business  of  the  company  for  the  purpose  of  continuing  it 
In  business,  and  the  plaintiff's  right  of  action  upon  the  claims  in  this  suit  was 
suspended  until  after  the  Ist  day  of  January,  1895."  "The  banks  in  Hartford 
did  not  take  any  amount  of  their  claims  in  the  preferred  stock  of  the  defend- 
ant, either  before  or  after  January  1,  1895,  the  sum  of  fifteen  thousand  dollars 
($15,000)  in  cash  was  not  put  into  the  business  of  said  company  for  the  pur- 
pose of  continuing  it,  and  the  defendant  company  did  not  continue  in  business." 
"On  the  17th  day  of  January,  1895,  the  plaintiff  tendered  back  to  the  defendant 
company  the  one  hundred  and  fifty  shares  of  preferred  stock,  and  notified  it 
that  the  conditions  upon  which  the  stock  had  been  received  had  not  been  ful- 
filled, and  that  the  agreement  was,  therefore,  null  and  void." 

On  August  9,  1894,  the  jdaintifiT  brought  a  suit  in  the  circuit  court 
of  the  United  States  for  the  district  of  Connecticut  against  the  de- 
fendant to  recover,  under  the  provisions  of  article  13,  for  losses  which 
had  arisen  to  it  as  selling  agent,  and  for  moneys  due  as  commissions 
and  otherwise.    No  cause  of  action  in  this  suit  was  included  in  the 
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agreement  of  Februaiy,  1894.  More  particular  statements  in  the 
complaint  and  bill  of  particulars  were  given  of  these  claims.  The 
cause  was  tried  by  the  court,  a  jury  having  been  waived,  and  judg- 
ment was  rendered  in  April,  1897,  for  the  defendant  to  recover,  under 
a  claim  of  set-off,  one  dollar  and  costs  against  the  plaintiff.  On 
January  17, 1895,  after  the  agreement  of  compromise  came  to  an  end, 
the  plaintiff  brought  a  second  suit  in  the  same  court  against  the  de- 
fendant to  recover  for  the  amount  due  upon  the  claims  which  were 
attempted  to  be  compromised,  which  consisted  of  losses  for  which 
indemnity  had  been  promised  by  clause  13,  and  of  moneys  due  to  the 
plaintiff  as  a  selling  agent,  which  were  sought  to  be  recovered  under 
the  common  counts.  The  defendant  pleaded  in  bar  the  judgment  in 
the  first  suit,  upon  the  ground  that  the  causes  of  action  set  forth  in 
both  suits  were  breaches  of  the  same  clause,  and  accrued,  if  at  all, 
before  the  bringing  of  the  first  suit,  and  that  the  items  in  the  bill  of 
particulars  in  each  suit  were  under  the  same  contract,  and  matured 
before  the  date  of  the  first  suit,  and  that  all  the  causes  of  action  in 
the  second  suit  might  have  been  included  in  the  issues  upon  the  trial 
of  the  first  suit.  The  reply  to  this  answer  set  up  the  matter  con- 
tained in  the  agreement  of  compromise  of  February,  1894,  to  which 
the  defendant  demurred.  The  demurrer  was  sustained  by  the  court, 
and  this  writ  of  error  was  brought  to  review  the  judgment  for  the  de- 
fendant.    (C.  C.)  87  Fed.  795. 

It  is  conceded  that  what  is  commonly  known  as  ''splitting  a  cause 
of  action"  is  denounced  by  courts,  or,  as  it  is  stated  in  Secor  v. 
Sturgis,  16  N.  Y.  548: 

"Tbe  rule  is  fuUy  established  that  an  entire  claim  cannot  be  divided,  and 
made  the  subject  of  several  suits,  and,  if  several  suits  be  brought  for  different 
parts  of  such  a  claim,  the  pendency  of  the  first  may  be  pleaded  in  abatement  of 
the  others,  and  a  judgment  in  either  will  be  available  as  a  bar  in  the  other 
suits." 

It  is  said  in  Welles  v.  Rhodes,  59  Conn.  498,  22  Atl.  286: 

•*lt  is  now  an  established  principle  in  our  law  of  civil  procedure  that  two  suits 
shall  not  be  brought  for  the  determination  of  matters  in  controversy  between 
the  same  parties,  whether  relating  to  legal  or  equitable  rights  or  to  both,  when. 
such  determination  can  be  had  as  effectually  and  properly  in  one  suit" 

The  courts  of  Connecticut  have  been  rigorous  in  the  enforcement  of 
this  principle.  Pinney  v.  Barnes,  17  Conn.  420 ;  Town  of  Marlborough 
V.  Sisson,  31  Conn.  332;  Burritt  v.  Belfy,  47  Conn.  323;  Wildman  v. 
Wildman,  70  Conn.  710,  41  Atl.  1. 

The  plaintiff,  in  answer  to  this  proposition,  says  that  the  sets  of 
claims  which  are  sued  upon  in  the  second  suit  were,  by  the  agreement 
of  February,  1894,  divided  and  severed  from  the  sets  of  claims  which 
were  sued  upon  in  the  first  suit,  and  that  its  right  of  action  upon  the 
claims  included  in  that  agreement  was  postponed  and  suspended,  so 
that  at  the  commencement  of  the  first  suit  the  plaintiif  could  not 
maintain  an  action  for  the  causes  of  action  described  in  the  second 
suit.  The  defendant  asserts  that  the  agreement  of  February,  1894, 
was  simply  an  executory  agreement  to  compromise  a  portion  of  the 
debts  due  to  the  plaintiff,  which  never  became  executed,  and  that  at 
the  date  of  the  first  suit  these  claims,  having  matured  and  being  ad- 
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mitted,  could  have  been  included  in  the  complaint.  The  effect  of  the 
agreement  was  more  than  that  of  a  mere  executory  agreement  to  com- 
promise in  case  others  did  the  same^  and  in  case  fresh  capital  should 
be  added.  The  plaintiff  received  a  certificate  for  150  shares  of  pre- 
ferred stock  in  full  of  a  si)ecified  class  of  debts,  if  other  events  took 
place  on  or  before  January  1,  1895,  and  had  thereby  given  forbear- 
ance for  the  payment  in  cash  of  these  debts,  and  tad,  upon  a  con- 
sideration moving  from  the  defendant,  extended  the  time  of  payment 
in  money  till  that  date.  If  it  had  sued  upon  those  debts  before 
they  had  matured,  or  before  a  rescission  and  abandonment  of  the 
agreement,  the  defense  of  an  agreement,  for  value  received,  of  for- 
bearance until  January  1,  1895,  could  have  been  interposed.  A  re- 
covery by  suit  brought  before  that  date  was  prevented  by  what  is 
called  in  the  opinion  of  the  circuit  court  "a  temporary  bar'*;  that  is, 
the  suit  would  have  been  prematurely  brought.  The  plaintiff  could 
not,  after  having  received  and  accepted  the  certificate  for  preferred 
stock,  and  still  insisting  upon  its  right  to  the  fruits  of  its  agreement, 
sue  upon  the  debts,  until  the  time  when  by  the  terms  of  the  agreement 
it  was  to  become  of  no  effect.  This  forbearance  of  payment  of  a  part 
of  its  debts  was  at  the  instance  of  the  defendant,  who  thereby  waived 
the  benefit  of  the  rule  of  law  that  the  plaintiff  must^  at  the  date  of  his 
first  suit,  include  his  existing  and  matured  claims  arising  from  the 
nonperformance  of  a  single  contract;  in  other  words,  as  the  rule  pro- 
hibiting the  severance  of  the  causes  of  action  is  for  the  benefit  of  the 
defendant,  he  may  waive  the  rule,  and  consent  to  a  division.  This 
principle  is  one  of  natural  equity,  and  is  forcibly  asserted  in  Mills  v. 
Garrison,  42  N.  Y.  40;  Burritt  v.  Belfv,  47  Conn.  823;  O'Beime  v. 
Lloyd,  43  N.  Y.  248;  Stickel  v.  Steel,  41  Mich.  350,  1  N.  W.  1046.  It 
may  be  said  that,  if  the  defendant  had  waived  his  right  to  insist  that 
plaintiff's  debts  or  claims  should  be  embraced  in  one  suit,  it  was  a 
temporary  waiver,  and  that,  the  compromise  agreement  having  be- 
come null  on  January  1,  1895,  the  claims  which  were  not  settled 
should  have  been  introduced  into  the  first  suit  by  amendment.  It  is 
evident  that,  if  introduced  at  all,  they  must  have  been  introduced  by 
leave  of  court,  for  the  plaintiff  had  so  thoroughly  stated,  by  bill  of  par- 
ticulars and  by  new  counts,  the  extent  of  the  demand  for  which  it 
was  suing,  that  additional  claims  must  have  been  presented  by  an 
amendment  of  the  complaint  or  of  the  bill  of  particulars.  An  amend- 
ment by  new  counts  might  have  been  allowed,  but  the  allowance 
would  have  been,  unless  consented  to,  technically  improper,  because 
the  claims  sought  to  be  introduced  by  amendment  could  not  have 
been  sued  upon  at  the  date  of  the  first  suit,  and  new  counts  in  an 
action  at  law  should  not  be  inserted  by  amendment  "unless  they 
might  have  been  originally  inserted  therein."  Gen.  St.  Conn.  §  1023. 
It  is,  however,  said  that  a  statute  of  Connecticut  (Gen.  St.  §  1050) 
permits  the  plaintiff  in  any  action,  founded  in  contract,  for  the  re- 
covery of  damages,  to  offer  evidence  "of  any  damages  that  may  have 
accrued  from  the  same  cause  of  action  subsequent  to  the  bringing  of 
this  suit,  provided  that  he  shall  have  given  notice  to  the  defendant  of 
the  damages  so  designed  to  be  proved.'*  This  statute  was  evidently 
intended  to  refer  to  a  breach  of  contract,  the  damages  from  which  con- 


Digitized  by 


Google 


AMERICAN    GRAPHOPflONE    CO.  V.  TALKING-MACHINE    CO.  245 

tinue  after  the  bringing  of  the  suit.  It  is,  however,  probable  that, 
under  the  liberal  spirit  which  prevails  in  regard  to  amendments,  and 
bj  a  broad  construction  of  this  statute,  the  bill  of  particulars  made 
a  part  of  paragraph  8  of  the  first  complaint  would  have  been  amended 
if  such  an  amendment  had  been  asked  for.  The  question  then  arises, 
was  it  incumbent  upon  the  plaintiff  to  ask  and  attempt  to  obtain  this 
amendment?  Inasmuch  as  the  claims  bad  been  severed  at  the  in- 
stance of  the  defendant,  and  the  plaintiff  was  prevented  from  suing 
upon  the  claims  in  the  second  suit  when  the  first  suit  was  brought, 
we  see  no  adequate  reason  for  saying  that  it  was  the  duty  of  the  plain- 
tiff to  undertake  to  assemble  the  severed  claims  after  January,  1895, 
in  the  then  pending  suit.  The  principle  which  prohibits  severance  of 
claims  was  established  for  the  benefit  of  a  defendant,  and  if  he  has 
waived,  upon  a  consideration  moving  from  himself  and  for  his  benefit, 
conformity  to  the  rule,  he  ought  not  to  insist  upon  the  plaintiff's 
obedience  to  it.  The  judgment  of  the  circuit  court  is  reversed,  with 
costs. 


(98  Fed.  729.) 

AMERICAN  GRAPHOPHONB  CO.  v.  TALKING-MACHINE  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  2,  1900.) 

No.  618. 

Patents— Suit  for  Infringement— Preliminary  Injunction. 

A  complainant  Is  not  entitled  to  a  preliminary  injunction  against  in- 
fringement of  a  patent  by  defendant  where  the  proofs  establish  prima 
facie  that  defendant  is  manufacturing  the  articles  claimed  to  infringe 
under  a  license  given  by  a  contract  made  by  the  president  of  the  com- 
plainant corporation,  in  making  which  he  acted,  as  was  supposed  by 
defendant,  and  so  far  as  shown  by  the  proofs,  in  fact  on  behalf  of  com- 
plainant. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

Philip  Mauro,  for  appellant. 

Howard  W.  Hayes  and  John  W.  Munday,  for  appellees. 

B«ore  WOODS,  Circuit  Judge,  and  BUNN  and  SEAMAN,  District 
Judges. 

SEA3f AN,  District  Judge.  This  appeal  is  from  an  order  denying 
the  complainant's  motion  for  a  preliminary  injunction  in  a  suit  for 
infringement  of  letters  patent  No.  341,214,  issued  May  4,  1886,  to 
Bell  and  Tainter,  now  owned  by  the  complainant,  for  "an  improvement 
in  recording  and  reproducing  speech  and  other  sounds,"  being  one 
form  of  the  instrument  known  as  the  "graphophone."  The  patent 
specifies  47  claims,  which  purport  to  cover  both  the  mechanism  for 
making  the  "sound  record''  and  its  product;  and  the  alleged  Ib- 
fringement  consists  in  making  duplicates  of  the  product,  but  "by  a 
different  means,  except  that  tibe  copy  is  made  on  the  blank  tablets 
manufactured  by  the  complainant  and  its  licensees  for  sale,  sold 
in  open  market,  and  not  covered  by  the  patent  in  suit.    The  action 
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is  founded  on  claims  7,  8,  10,  17,  and  18,  of  which  claim  7  is  the 
broadest,  and  reads  as  follows: 

*'(7)  A  sound  record,  consisting  of  a  tablet  or  other  solid  body,  baying  its 
surface  cut  or  engraved  with  narrow  lines  of  irregular  or  varied  form,  corre- 
sponding to  sound  waves,  substantially  as  described." 

The  validity  of  the  patent  has  been  sustained  on  various  claims  in 
several  adjudications,  of  which  the  reported  cases  are:  Grapho- 
phone  Co.  v.  Amet  (O.  C.)  74  Fed.  789;  Same  v.  Walcutt  (C.  C.)  80 
Fed.  468;  Same  v.  Leeds  (C.  C.)  87  Fed.  873,— and  the  bill  avers  that 
the  claims  in  question  were  expressly  sustained,  and  like  infringe- 
ment adjudged,  in  the  Walcutt  €ase  on  final  hearing.  On  the  other 
hand,  the  defendants  contend  that  no  issue  was  raised  in  either  of 
the  cases  respecting  the  validity  or  application  of  these  claims  in 
the  patent,  tlmt  they  are  not,  in  terms,  applicable  to  the  duplication 
of  sound  records  by  other  means  not  conflicting  with  that  described 
in  the  patent,  and  that  such  use  is  expressly  covered  by  a  separate 
patent,  No.  241,287,  granted  to  the  same  patentees,  of  even  date 
with  the  patent  in  suit,  and  not  referred  to  in  the  bill.  The  main 
contention,  however,  in  the  arguments  upon  this  appeal  relates  to  a 
special  defense  of  license  for  the  alleged  infringement, — the  ground 
on  which  preliminary  injunction  appears  to  have  been  refused  by 
the  district  judge;  and,  if  the  order  is  sustainable  on  that  basis,  it  is 
unnecessary  to  consider,  before  final  hearing,  the  fundamental  in- 
quiry as  to  the  scope  of  these  claims. 

The  affidavits  and  exhibits  in  the  record  show  substantially  the 
following  facts:  The  complainant  is  the  owner  of  several  patents  re- 
lating to  graphophones  and  phonographs,  including  the  patent  in 
suit,  and  as  such  was  extensively  engaged  in  the  manufacture  and 
sale  of  such  instruments  in  1892,  and  before  and  since  that  year, 
with  its  headquarters  at  Washington,  D.  C;  but  its  devices  for 
making  duplicates  of  sound  records  were  unsuccessful,  and  the  com- 
pany was  seeking  other  means  to  that  end.  The  principal  defend- 
ant, Douglass,  prior  to  1892,  had  devised  methods  and  constructed 
apparatus  for  the  purpose,  and  was  engaged  in  making  duplicate 
sound  records,  at  Chicago,  which  were  sold  to  and  through  the  Chi- 
cago Central  Phonograph  Company,  a  licensee  of  the  complainant, 
of  which  Douglass  was  superintendent;  and  he  also  claims  to  have 
sold  them  to  the  complainant.  E.  D.  Easton  was  then  "director  of 
agencies''  and  one  of  the  directors  of  the  complainant,  and  subse- 
quently became  its  president.  On  March  3,  1892,  Easton  called  upon 
Douglass,  in  Chicago,  in  reference  to  the  means  so  devised,  which 
the  latter  held  as  a  secret,  and  refused  to  divulge,  and  the  meeting 
resulted  in  the  acceptance  by  Douglass  of  an  invitation  to  visit 
Washington  for  negotiations,  where  he  made  samples  of  his  records, 
which  were  exhibited  to  the  directors  of  complainant.  On  March 
14,  1892,  an  agreement  in  writing  was  made  between  Douglass  and 
Easton,  providing  for  transfer  to  Easton  of  the  process,  in  consid- 
eration, besides  other  matters,  of  certain  royalties  to  be  paid  to 
Douglass;  and  Douglass  was  to  make  improvements,  aid  in  pro- 
curing patents  to  be  assigned  to  Easton,  and  meantime  not  to  com- 
municate the  process  to  others.    Provision  was  also  made  to  execute 
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farther  agreemeDts  to  carry  out  such  purposes.  Subsequently  this 
agreement  was  made  more  specific  in  a  writing  between  the  same 
parties,  bearing  date  March  16,  1892;  and  another  agreement,  with 
like  provisions,  which  was  prepared  by  Easton,  and  is  stated  to 
ha?e  been  signed  at  the  same  time,  although  bearing  date  March  17, 
1892,  was  executed  between  Douglass  and  the  complainant,  whereby 
the  invention  of  the  former  and  the  desire  of  the  company  to  use 
his  process  are  recited,  and  Douglass  agrees,  for  substantially  the 
same  considerations  named  in  the  Easton  contract,  to  disclose  his 
method  to  the  president  and  to  the  directors  of  agencies,  and  pro- 
cure the  apparatus  therefor  at  the  expense  of  the  complainant. 
Iliereupon  Douglass  entered  the  service  of  the  complainant  in  Wash- 
ington, and  so  remained  until  his  return  to  Chicago,  in  July,  and  sub- 
sequently there  were  other  contract  relations  between  them  from 
time  to  time,  of  which  the  details  do  not  appear.  Application  for  a 
patent  for  the  Douglass  process  was  made  in  accordance  with  the 
agreements,  and  letters  patent  No.  475,490  were  issued  to  him  May 
24,  1892,  but  it  is  asserted  that  the  process  thus  described  was  not 
successful.  Improvements  were  afterwards  made  by  Douglass,  as 
contemplated  by  the  agreement,  were  furnished  to  Easton,  and  are 
alleged  to  have  been  employed  by  the  complainant,  to  have  proved 
successful,  and  to  constitute  the  devices  used  in  making  the  alleged 
infringement.  When  these  improvements  were  thus  turned  over, 
Easton  was  president  and  general  manager  of  the  complainant,  and 
Douglass  claims  that  it  was  his  understanding  that  Easton  repre- 
sented the  company  in  all  the  transactions,  and  especially  on  this 
occasion,  and  that  Easton  stated  their  wish  to  enter  more  exten- 
sively into  the  manufacture  of  duplicates,  and  suggested  an  arrange- 
ment for  the  waiver  of  royalties  by  Douglass  on  tiie  granting  to  him 
of  a  permanent  license  for  like  manufacture  and  sale;  that  this  pro- 
posal was  satisfactory  to  Douglass,  and  Easton  agreed  to  send  him 
an  agreement  to  that  effect,  and  sent  by  mail  the  following  letter 
as  such  modification: 

"Jan.  3rd.  1895. 
•*Mr.  Leon  P.  Douglass,  No.  98  Madison  St.,  Chicago,  lUs.— Dear  Sir:  Refer- 
ring to  the  contract  of  March  16th,  1892,  this  is  to  evidence  a  modification  of 
said  contract  as  follows:  Application  is  now  pending  for  a  patent  for  an  im- 
provement in  your  process  for  duplicating,  and  you  have  assigned  the  same  to 
me  before  issue.  You  are  hereby  licensed  under  the  patent  already  is- 
sued, and  are  authorized  to  use  the  process  covered  by  the  pending  applica- 
tion In  such  way,  personally,  as  you  please,  the  consideration  to  me  being 
a  waiver  of  the  royalty  of  two  cents  per  cylinder  specified  in  your  contract 
with  me  of  March  16th,  1892.  It  is  understood  that  this  is  a  personal  license; 
that  it  is  not  assignable,  nor  salable;  but  that  you  may  make,  for  sale,  as  many 
phonograph  records  as  you  please  under  this  license.  The  above  is  not  intended 
to  in  any  way  modify  or  affect  any  agreement  you  may  have  with  the  Ameri- 
can Graphophone  Company. 

"Yours,  truly,  E.  D.  Easton." 

On  this  final  arrangement  the  defendant  Douglass  entered  into 
the  manufacture  of  duplicates,  the  other  defendants  being  employes; 
and  it  is  manifest  that  the  defense  of  license  is  clearly  presented, 
and  even  established  prima  facie,  if  the  action  and  agreement  of 
Easton  is  attributable  to  the  complainant.    The  concluding  clause 
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in  the  agreement,  that  it  is  not  intended  to  "modify  or  affect  any 
agreement  you  may  have  with  the  American  Graphophone  Com- 
pany," is  explained  by  undisputed  testimony  as  referring  to  collateral 
contracts  not  involved  in  this  controversy,  and  so  conceded  by  the 
affidavit  of  Easton,  although  counsel  for  the  complainant  do  not 
recognize  this  distinction  in  their  argument.  No  satisfactory  ex- 
planation appears  for  making  independent  contracts,  one  with  Eas- 
ton  individually  and  the  other  with  his  company,  each  with  like 
provisions,  which  necessarily  conflict  unless  treated  as  identical  in 
purpose;  and  in  the  face  of  the  relations  existing  between  Easton 
and  the  complainant,  and  of  the  evident  understanding  on  the  part 
of  Douglass  that  Easton  acted  on  behalf  of  his  company  throughout, 
it  cannot  be  presumed,  from  the  mere  separate  form  of  the  con- 
tracts, that  the  transactions  were  independent  and  antagonistic.  If 
facts  existed  and  entered  into  the  understanding  of  the  parties  on 
which  the  agreements  may  be  so  construed,  they  do  not  appear  in  this 
record,  and  any  issue  thereupon  must  be  left  for  determination  at 
final  hearing.  A  fundamental  requisite  is  wanting,  therefore,  to 
establish  the  right  to  a  preliminary  injunction,  and  the  motion  was 
properly  denied.    The  order  of  the  circuit  court  is  affirmed,  with  costs. 


(98  Fed.  735.) 

THE  THORNLEY. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    December  12,  1899.) 

No.  841. 

1.  Salvage— Amount  of  Rboovert— Nature  of  Services. 

Where  a  vessel,  grounded  on  a  dangerous  reef,  where  she  suilered  In- 
jury from  pounding,  even  during  calm  weather,  was  released,  entirely 
through  the  efforts  of  her  salvors,  only  in  time  to  escape  a  gale,  in  which 
she  would  certainly  have  been  destroyed,  and  she  had  in  her  cargo  a  large 
quantity  of  dynamite,  on  account  of  which  the  services  rendered  were  be- 
lieved at  least  to  be  attended  with  considerable  risk,  they  cannot  be  con- 
sidered as  of  a  low  order  of  salvage  services,  to  be  sufficiently  compen- 
sated by  payment  for  the  actual  labor  expended. 

2,  Same—Review  on  Appeal. 

Where  an  award  made  for  salvage  services  is  based  on  correct  principles, 
and  is  not  clearly  exorbitant,  it  will  not  be  interfered  with  on  appeal, 
although  It  may  be  greater  than  the  appellate  court  would  have  allowed. 
8.  Same— Validity  of  Contract  for  Compensation. 

A  contract  for  salvage  services,  made  at  the  instance  of  the  master  of  a 
grounded  vessel  who  was  also  a  part  owner,  after  such  services  had  com- 
menced, and  when  the  salvors  expressed  a  willingness  to  continue  such 
services,  and  allow  the  amount  of  compensation  to  be  fixed  by  the  courts, 
will  be  upheld,  where  there  was  no  fraud,  misrepresentation,  or  other  mis- 
conduct on  the  part  of  the  salvors,  and  It  appeared  that  the  master  was 
as  fully  advised  as  any  one  of  the  situation,  and  as  competent  to  act  for 
himself  and  the  other  owners,  and  where  by  the  contract  the  salvors  re- 
linquished any  lien  they  might  have  had  on  the  cargo  salved,  and  agreed 
to  accept  a  stipulated  sum,  the  payment  of  which  was  entirely  contingent 
upon  the  saving  of  the  vessel. 
4.  Same— Construction  of  Contract— Vessel  to  be  Safely  Delivered  in 
Port. 

A  salvage  contract,  by  the  terms  of  which  no  payment  for  the  services 
rendered  was  to  be  made  unless  the  vessel  was  delivered  "safely"  in  port, 
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does  not  reqnire  that  she  shall  be  delivered  without  Injury,  where,  at  the 
time  the  contract  was  made,  she  was  grounded  in  such  a  position  that  she 
was  continually  receiving  injury,  but  only  that  she  shall  be  delivered  in 
a  safe  place. 

5.  Same— Actions— Pleading. 

Where  a  libel  to  recover  for  salvage  services  set  out  a  full  history  of 
sach  services,  including  a  contract  for  compensation  made  after  the  serv- 
ices had  commenced,  and  prayed  for  the  sum  named  in  the  contract,  to 
which  libel  no  exceptions  were  filed,  but  the  answer  expressly  put  in  issue 
the  validity  of  the  contract,  under  the  liberal  rules  of  pleading  in  ad- 
miralty, it  is  competent  for  the  court,  on  finding  the  contract  to  be  valid, 
to  treat  the  suit  as  one  based  thereon,  and  to  decree  compensation  to  the 
lil>elants  in  accordance  with  its  terms. 

1  Same- Rbasonablbnbss  of  Contract. 

A  contract  for  the  payment  of  $20,000  for  salvage  services,  contingent 
upon  their  success,  is  not  so  exorbitant  that  it  will  not  be  enforced,  where 
the  vessel,  which,  with  her  cargo,  was  of  the  value  of  $105,000,  was  ground- 
ed upon  a  dangerous  reef,  where  vessels  had  previously  gone  to  pieces, 
where  there  was  no  other  assistance  available,  and  as  a  result  of  the  serv- 
ices both  vessel  and  cargo  were  saved,  with  slight  loss.^ 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Florida. 

On  the  1st  of  December,  1898,  the  steamship  Thomley,  Legg,  master,  bound 
from  New  York  to  Tampico,  ran  on  the  part  of  the  Florida  coast  known  as 
"Pickles  Reef."  She  had  a  cargo  of  about  3,800  tons  of  coal;  also  a  quantity 
of  dynamite,  being  four  shipments,  aggregating  3,350  cases,  weighing  net  79,- 
829  kilograms,  nearly  80  gross  tons  weight,  which  was  stowed  in  the  stern 
of  the  ship.  The  ship  grounded  at  a  quarter  past  8  in  the  morning,  running 
at  full  speed,  and  she  went  upon  the  reef  from  her  bow  to  amidships  before  she 
stopped.  It  was  within  an  hour  and  a  half  of  high  water.  There  were  two 
large  boulders  under  the  ship,  one  beneath  No.  2  hatch.  There  is  a  slight 
difference  as  to  the  soundings  around  the  wreck.  Both  sides  agree  that  she  was 
lifted  by  the  reef  forward  over  three  feet.  The  character  of  the  bottom — 
boulders,  with  sharp  coral  projections  with  sand  holes — partly  accounts  for 
variations  in  the  soundings.  After  the  tide  had  receded  about  one-fourth,  Capt. 
Baker  took  casts  of  the  lead  as  follows: 

Starboard  Side.        Port  Side. 

Opposite  stem 17  feet  17  feet  ' 

Abreast  fore  chains 14  19 

Amidships    19  19 

Under  engines 17^ 

Under  stem  27  20 

The  ship's  proper  draft  was  20  feet  6  inches  forward,  and  21  feet  9  inches  aft. 
At  this  time  Capt  Baker  says  the  ship  was  heading  S.  W.  by  W.  %  W.  Capt 
Legg  claims  he  was  heading  one  point  more  to  the  southward,  but  he  admits 
his  compass  was  "out"  three  degrees.  His  log  book,  on  the  day  of  the  strand- 
ing, has  an  entry  of  a  westerly  deviation  of  3*"  20'.  The  wind  was  moderate 
from  N.  N.  E.  The  diagram  from  the  Coast  Survey  Chart,  in  the  record, 
shows  that  the  ship  went  on  between  Pickles  and  Conch  Reefs,  and  had  driven 
so  far  inshore  as  to  be  well  to  the  westward  of.  and  within,  the  range  extend- 
ing from  the  light  on  Alligator  Beef  to  Concn  Beacon.  Capt.  Legg  at  once 
reversed  the  engines  full  speed  astern,  and  then  ordered  his  men  to  jettison 
cargo.  Capt.  Baker,  one  of  the  libelants,  a  licensed  wrecker  on  the  Florida 
coast  for  23  years,  residing  at  Key  Largo,  observed  the  steamer  aground,  and 
went  out  in  his  wrecking  schooner,  arriving  at  the  Thomley  between  half  past 
9  and  10.  There  were  already  other  vessels  alongside, — ^two  or  three  schooners, 
with  smaU  boats,  four  in  all.  Capt.  Baker  hailed  Capt.  Legg,  and  proposed  to 
save  his  cargo  being  jettisoned,  and  offered  to  get  barrels  to  take  off  the  coal,  and 

1  Awards  in  federal  courts,  see  30  C.  C.  A.  280. 
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was  flnallj  pennitted  to  take  measures  for  getting  the  ship  afloat  He  then  ar- 
ranged to  take  out  the  Thornley's  starboard  anchor.  The  schooner  was  brought 
alongside,  the  lines  of  the  other  boats  taken,  and  the  steamer's  starboard 
anchor  (4,200  pounds),  with  15  fathoms  of  chain  and  90  fathoms  of  wire,  car- 
ried out  astern  of  the  Thomiey,  and  a  line  made  fast  to  the  steamer*s  winches. 
Subsequently  the  steamer  Miami,  a  vessel  of  1,500  tons,  plying  l>etween  Miami^ 
Key  West,  and  Hayana,  also  took  a  hawser  from  the  Thomley's  port  quarter, 
and  brought  all  her  power  to  bear,  with  the  result  that  the  Miami  broke  the 
hawser,  and  then  went  away.  During  the  afternoon  the  crew  was  engaged 
discharging  coal.  Capt.  Baker  and  the  salvors  brought  barrels  from  shore,  cut 
some  up  into  tubs,  and  at  1  o'clock  began  discharging  the  coal,  with  the  salvors' 
men  also  below  filling  the  tubs.  Later  in  the  day  an  attempt  was  again  made 
to  heave  on  the  anchor,  aided  by  the  engines  full  speed  astern,  but  without 
effect.  The  salvors  continued  discharging  coal  throughout  the  night,  working 
all  the  hatches  except  No.  3,  which  could  not  be  used,  as  the  winch  at  that 
hatch  was  required  to  heave  on  the  anchor. 

In  the  beginning  no  arrangement  was  made  for  compensation,  as  the  work 
had  been  proceeding  on  the  usual  salvage  basis.  On  the  first  day  there  were 
more  than  a  hundred  men  from  shore  working  on  the  ship.  In  the  afternoon 
of  that  first  day,  Capt  Legg  requested  Capt.  Baker  to  come  into  the  cabin  to 
have  a  talk.  As  to  this  interview  Capt  Baker  testifies  as  follows:  "After 
all  my  men  had  gone  to  work,  about  one  o'clock  that  same  day,  after  I  had 
come  aboard  of  the  ship,  the  captain  said  to  me,  1  would  like  for  you  to  go 
down  in  my  cabin;  I  want  to  have  a  talk  with  you.'  I  went  down  in  this 
cabin,  and  he  told  me  that  he  had  eighty  tons  of  dynamite  in  his  number  four 
hatch,  and  he  would  like  for  me  not  to  tell  my  men;  that  he  thought  they  would 
not  like  to  work  aboard  the  ship,  because  they  would  be  scared,  and  would  go 
away,  and  would  not  work;  and  I  told  him  I  would  not  tell  the  men.  He  says 
then,  'I  would  like  to  enter  into  an  agreement  with  you  to  say  how  much  you 
will  take  my  ship  off  for.'  I  then  told  him  that  I  did  not  wish  to  enter  into  an 
agreement  on  the  reef;  that  I  had  entered  into  several  agreonents,  and  found 
they  were  not  worth  the  paper  they  were  written  on.  If  he  entered  into  an 
agreement,  he  must  state  that  he  entered  into  it  freely  and  voluntarily,  and  that 
I  was  not  taking  any  advantage  of  him.  He  then  asked  me  what  I  would  take 
it  off  for.  I  told  him  that  I  would  not  make  any  offer,  but  what  would  he  be 
willing  to  give.  He  told  me,  under  the  circumstances,  with  the  dynamite  on 
board,  he  thought  it  was  a  great  risk,  and  said  that  twenty  thousand  dollars 
would  be  enough,  and  be  reasonable  for  ail  interested.  Then  he  wrote  the  con- 
tract,— agreement, — and  then  called  his  first  and  second  officers  down  in  the 
cabin,  and  they  witnessed,  and  I  did  also.  *  *  *  Q.  At  what  time,  captain, 
was  it  that  the  contract  was  made  and  signed?  A.  It  was  somewhere  about 
one  o'clock  p.  m.  Q.  How  long  had  you  been  working  then?  A.  Not  more  than 
a  half  hour.  Q.  Now,  previous  to  the  making  of  this  contract,*  did  you  have 
any  conversation  with  the  master  in  regard  to  the  value  of  your  services  being 
determined  by  the  court?  A.  We  did,  sir;  and  I  offered  to  do  it  and  would 
rather  have  it  settled  by  the  court:  and  he  asked  me  what  court  we  had  here, 
and  I  told  him,  'United  States  admiralty  court'  Q.  What  did  he  say  as  to 
that?  A.  He  said  he  would  rather  enter  into  an  agreement  and  know  what 
it  would  cost  to  relieve  the  ship;  that  he  and  his  two  brothera  owned  a  large 
portion  of  the  ship." 

On  the  subject  the  master  testifies  as  follows:  "Q.  Is  it  the  fact  that  Baker 
offered  to  do  this  on  a  salvage  basis,  and  take  what  the  court  gave  him?  A. 
I  understood  him  to  say  that  when  he  came  on  board  at  first.  Q.  But  you 
preferred  to  do  it  by  contract?  A.  After  some  trouble,  some  two  or  three  hours 
considering  the  matter,  I  concluded  it  was  better  for  the  interests  of  all  con- 
cerned that  I  should  have  an  agreement  with  him.  Q.  And  this  agreement  that 
was  drawn  up  was  in  whose  handwriting?  A.  My  own.  Q.  Is  this  copy  that 
is  annexed  to  the  libel  (Exhibit  A),— is  this  the  copy  of  it?  Just  look  at  it 
A.  Yes;  I  consider  that  is.  I  haven't  the  original  before  me,  but  I  consider 
that  is  a  copy.  Q.  Did  you  consult  with  Mr.  Welling,  the  first  officer,  and  Mr. 
Landere,  the  second  officer,  at  the  time  of  the  making  of  this  agreement?  A. 
No.  Q.  I  see  their  signatures  are  on  as  witnesses.  A.  Yes;  I  read  the  agree- 
ment in  their  presence,  and  asked  them  to  sign  It    Q.  As  near  as  you  can  tell. 
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What  time  in  the  day  was  it  when  this  agreement  was  made?  A.  I  should  say 
about  four  o'clock  in  the  afternoon.  Q.  That  is,  you  had  already  been  on  the 
reef  then?  A.  For  eight  hours.  Q.  Had  any  work  proceeded  before  the  paper 
was  signed?  A.  Yes.  Q.  You  say  that  Captain  Baker  didn't  really  care  for  a 
written  agreement  of  this  kind?  A.  I  don't  know  that  he  cared.  What  the 
man  said  to  me  was  this:  If  I  preferred  to  sign  an  agreement —  It  was 
words  to  the  effect  that  he  didn't  consider  It  worth  the  paper  it  was  written 
on.  Q.  Did  you  have  any  discussion  before  you  reached  the  sum  of  $20,000? 
A.  No;  I  asked  him  to  sign  the  agreement,  and  he  said  this.  Q.  Who  sug- 
gested the  $20,000?  A.  He,  himself.  Q.  Then  you  were  not  obliged  to  make 
any  such  agreement,  and  it  was  rather  your  idea  to  have  the  agreement?  A. 
It  was  my  own  idea." 
The  salvage  contract  entered  into  reads  as  follows; 

•*S.  S.  Thomley. 
"It  is  this  day  mutually  agreed  between  John  Legg,  master  of  the  above 
steamer,  and  Capt  Enoch  Baker,  master  wrecker,  that  the  said  Enoch  Baker 
agrees  to  float  the  ship  off  Florida  reef,  and  deliver  safely  in  the  port  of  Key 
West,  for  the  sum  of  $20,000  (twenty  thousand  dollars).  If  the  ship  is  not 
floated  off  the  reef,  no  payment  to  be  made. 
"Dec.  1,  A.  D.  18»8. 

"LSd.J  John  Legg,  Master, 

"lSd.J  Enoch  W.  Baker. 

"Witnesses: 

"S.  Waldo  Welling,  1st  Officer. 
•'Frank  Ellsworth  Landers,  2d  Officer." 

At  7:20  p.  m.  the  hawser  was  again  hove  taut,  and  engines  went  full  speed 
astern,  which  was  continued  till  10:15,  when  the  log  shows  the  engines  were 
stopped,  "ship  not  moving."  From  11  p.  m.  till  morning  the  discharge  of 
cargo  was  continued.  At  7  a.  m.  Friday  the  steamer's  stream  anchor  (2,000 
or  2,500  pounds)  was  taken  out  by  the  wreckers'  boat  Winfleld,  with  180 
fathoms  of  5-inch  manila  rope  from  tne  port  quarter,  and  another  ineffectual 
attempt  was  made  to  heave  the  ship  off.  Between  9  and  10  a.  m.  the  tugboat 
Geo.  W.  Chllds  came  and  pulled  on  the  steamer.  The  log  records:  "Ship 
swinging  slightly  on  center.  Noon.  Wind  east.  Sea  raising.  Ship  rolling 
and  grinding.  Found  1  &  2  tanks  leaking;  also  starboard  1  &  2  bilge  and 
port  No.  2.     Wind  freshening." 

Capt  Legg  testified:  "Q.  What  was  the  effect  during  Friday  on  the  vessel? 
A  She  was  striking  heavily  on  the  reef, — rolling  heavily  and  grinding.  The 
more  solid  the  ship  was  on  the  reef,  she  didn't  roll  so  much.  Q.  Did  it  have 
any  effect  upon  your  vessel  in  the  way  of  showing  leaks?  A.  Yes;  she  began 
to  leak  when  she  began  to  knock  about.  Q.  When  was  that?  A.  During  the 
early  hours  of  Friday  morning.  Q.  Where  was  that  leak  indicated?  A.  She 
leaked  slightly  in  the  bilge, — in  the  No.  2  hold  and  the  bilges, — and  she  leaked 
considerably  in  the  No.  1  and  2  tanks;  No.  2  particularly.  Q.  How  much 
water  was  there?  A.  I  think  during  the  night  something  like  34  inches  of 
water  accumulated  in  No.  2.  Q.  Were  there  any  other  indications  of  strain 
on  the  vessel  besides  this  leak?  A.  Yes;  I  knew  the  ship  was  straining.  I 
could  see  the  effect  of  it  on  the  cabin.  The  doors  wouldn't  close,  and  the 
mantelpiece  in  the  cabin  was  smashed,  and  the  marble  hearth  was  broken. 
Q.  The  mantel  was  of  marble?  A.  Yes,  sir;  and  the  hearth  marble  tiles.  Q. 
They  cracked?    A.  Yes." 

Naturally,  this  state  of  things  caused  great  alarm  and  solicitude  regarding 
the  dynamite,  which  was  stowed  aft  between  the  cabin.  Capt  Baker  testi- 
fies: **On  Friday  morning,  about  two  o'clock,  the  ship  commenced  to  pound 
very  heavily  on  the  reef.  I  had  gone  down  in  the  cabin  to  rest  myself  a  little 
while,  and  I  told  the  captain  to  call  if  he  wanted  me,  and  I  would  come  im- 
mediately, and  left  a  foreman  to  superintend  the  work.  I  hadn't  been  there 
more  than  twenty  minutes  when  the  captain  came  and  spoke  to  me.  and  asked 
me  if  I  was  not  afraid  to  lie  down  there;  that  the  ship  was  pounding  so 
heavily  that  at  any  time  one  of  those  cartridges  might  explode,  and  explode 
the  entire  amount,  and  not  only  the  vessel,  but  all  the  vessels  around  it,  and 
possibly  everybody   would  be  killed,  and  the  houses  of  Key  Largo,  too;   that 
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It  would  be  as  bad  as  If  the  entire  amount  should  explode.  Q.  What  was 
done  then?  A.  I  told  him,  then,  to  let  me  take  the  cargo.  I  says,  *I  haven't 
a  vessel  that  is  large  enough  to  take  the  whc^e  of  the  cargo,  but  I  can  take  the 
small  schooners  alongside,  and  put  it  on  their  decks,  and  take  it  out  in  the 
Gulf,  and  throw  it  overboard.  He  said,  *Have  you  ever  handled  dynamite?' 
and  I  said,  *No.*  He  said,  *lf  you  take  that  dynamite  on  your  vessels,  and  go 
out  in  the  Gulf  into  fifty  fathoms  of  water,*  and  he  says  the  first  case  that 
strikes  the  bottom  is  likely  to  make  a  concussion  that  will  explode  all  oh  the 
deck.  He  says  then,  says  to  me,  *Can't  you  send  to  Key  West,  and  get  a  ves- 
sel large  enough  to  take  off  enough  to  relieve  the  vessel  the  next  tide?*  I  told 
.  him  I  thought  I  would  relieve  the  ship  the  next  tide." 

The  master  of  the  tug  Geo.  W.  Childs  was  finally  induced  to  proceed  to  Key 
West  for  this  additional  vessel  to  take  off  the  dynamite.  On  this  occasion 
Capt.  Legg  had  a  conversation  with  Capt.  Ocasta,  a  pilot  not  interested.  Gapt. 
Ocasta  testifies  as  follows:  **That  very  day,  about  the  time  I  was  talking  to 
him,  the  tide  then  was  about  to  slack,  and  the  ship  was  pounding  pretty  heav- 
ily aft,  and  every  time  she  would  strike  he  would  jar  himself,  and  I  says, 
*What  is  the  matter,  captain?'  and  he  says,  'Don't  talk  about  what  is  the  mat- 
ter; I  am  scared.'  *We  are  standing  here  now,'  he  says,  'and  we  don't  know 
what  minute  we  may  go  up.'  I  said,  'You  never  heard  of  sailors  going  up; 
they  always  go  down.'  And  he  stated  right  there  that  there  was  eighty  or 
eighty-four  tons  of  dynamite  in  the  No.  4  hatch." 

The  log  notes  that  there  was  "quite  a  roll  on,"  and  that  they  continued  dis- 
charge of  cargo.  At  8  p.  m.  another  attempt  was  made  to  heave  the  vessel 
off,  and  at  12:15,  shortly  after  midnight,  they  desisted,  as  the  vessel  did  not 
move.  Saturday  morning  they  were  again  engaged  casting  over  cargo,  and 
found  that  tank  No.  2  had  leaked  so  as  to  fill  34  inches.  At  9:45  again  the  at- 
tempt was  made  to  heave  the  ship  off  and  work  the  engines  astern.  The 
Thomley  moved  slightly,  and  then  quickly,  off  the  reef.  Though  the  engines 
were  stopped  as  soon  as  the  motion  astern  was  felt,  they  were  imable  to  pick 
up  the  starboard  anchor  and  chain,  which  had  to  be  let  go  to  allow  the  ship 
to  go  back  far  enough  to  float  in  deep  water.  Some  600  tons  of  coal  had  been 
taken  out  to  lighten  the  ship.  Except  the  occasional  use  of  the  ship's  donkey 
engines,  all  this  shoveling,  hoisting,  and  discharging  of  coal  was  done  by  the 
wreckers.  About  40  vessels  were  engaged,  and  after  the  first  day  some  204 
men  were  employed  in  the  day  and  night  gangs  Into  which  this  wreckage  force 
was  divided. 

The  Thornley  then  proceeded  to  Key  West.  Her  log  entries  during  the 
stranding  were  written  up,  and  read  over  to  the  libelant,  who,  at  the  master's 
request,  signed  his  name  at  the  foot  of  each  page,  in  attestation  of  the  de- 
tails recorded.  On  Sunday  morning  libelant  arrived  with  the  Thomley  at  Key 
West,  where  she  was  safely  anchored,  and  the  salvage  service  then  concluded. 
All  that  day  Sunday  it  blew  a  gale,  so  severe  that  even  in  the  port  of  Key 
West  the  master  had  considerable  difllculty  in  getting  ashore  from  his  steamer. 

On  December  7th  k  libel  in  admiralty  was  filed  in  the  district  court  for  the 
Southern  district  of  Florida  by  Capt.  Baker  and  his  associate  wreckers.  It 
averred  the  facts  of  the  stranding;  the  wrecking  operations,  with  the  result; 
and  alleged  that  the  master  requested  an  agreement,  which  was  set  forth,  a 
copy  being  appended  to  the  libel;  which  concluded  with  the  prayer  "that  this 
honorable  court  will  be  pleased  to  decree  to  the  libelants  the  sum  of  $20,000 
as  a  reasonable  and  proper  salvage  in  proportion  to  the  value  of  said  steam- 
ship and  cargo."  The  answer  denied  that  libelants  had  Jettisoned  as  much  as 
600  tons  of  coal;  that  the  reason  the  master  sent  the  tug  Geo.  W.  Childs  to 
Key  West  "was  for  the  reason  that  the  salvors  would  not  work  at  discharging 
the  dynamite,  which  comprised  a* part  of  his  cargo,  and,  further,  for  the  reason 
that  salvors  had  no  vessel  of  sufficient  tonnage  to  take  the  same."  Regarding 
the  contract,  the  answer  continued:  "Twelfth.  For  further  answer  to  this  libel, 
respondent  says  that  it  is  true  that  he  entered  into  a  contract  with  salvors  to 
relieve  his  vessel  for  the  sum  of  twenty  thousand  dollars  ($20,000.00),  but  that 
said  contract  was  made  by  him  while  upon  the  reef,  and  without  his  having 
an  opportunity  to  communicate  with  his  owners  or  agents,  and  that  the  same 
was  made  under  duress,  and  is  out  of  all  proportion  to  the  value  of  the  ship 
and  cargo,  the  skill  displayed,  and  the  risk  and  danger  of  salvors.    Thirteenth. 
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For  further  answer  to  said  libel,  this  respondent  says  that  the  serrices  of  the 
salTors  were  never  especially  meritorious  nor  skillful;  that  the  service  which 
they  performed  was  an  ordinary  one,  and  consisted  mainly  of  Jettisoning  cargo 
and  running  an  anchor,  and  did  not  require  the  exercise  of  any  great  slcill, 
nor  were  salvors  or  their  vessel  exposed  at  any  time  to  any  great  rislc."  It 
was  stipulated  that  the  Thornley  was  worth  $80,000,  and  her  cargo  $25,000, 
makhig  In  all  $105,000. 

The  district  Judge  (Honorable  James  W.  Locke)  held  (1)  that  there  was  no 
inconsistency  in  pleading  the  contract  and  averring  the  salvage  services;  (2)  that 
the  contract  was  entered  into  fairly,  without  fraud,  concealment,  or  pressure, 
and  the  amount  was  neither  exorbitant  nor  extortionate.  A  decree  was  ren- 
dered for  libelant  for  the  sum  contracted  for,  less  $500,  the  value  of  the  anchor 
and  chain  lost  by  the  salvors,  making  a  net  recovery  of  $19,500.  The  claim- 
ant of  the  Thornley  has  appealed,  and  assigned  as  error  the  action  of  the  court 
In  treating  the  suit  as  on  contract,  and  in  sustaining  the  contract,  and  in  de- 
creeing the  sum  of  $19,500  for  the  salvors*  services. 

Wilhelmns  Mynderse,  for  appellant. 
Harrington  Putnam,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

After  stating  the  facts  as  above,  the  opinion  of  the  court  was  de- 
livered by  PARDEE,  Circuit  Judge. 

Pickles  Reef  is  a  well-known  dangerous  reef,  being  exposed  to  the 
full  force  of  the  sea  from  northeast  and  around  to  the  south.  The 
Oxford  (D.  C.)  66  Fed.  584,  590;  Baker  v.  The  Slobodna  (D.  C.)  35  Fed. 
537.  When  the  Thornley  was  aground  on  that  reef,  she  was  in  a  posi- 
tion of  imminent  peril.  While  the  weather  was  clear  she  pounded, 
and  from  that  and  her  violent  grounding  she  was  decidedly  strained 
and  set  aleak.  Such  being  her  condition  in  ordinary  weather,  nothing 
but  destruction  was  before  her  if  she  had  remained  aground  to  en- 
counter the  stormy  weather  that  immediately  followed  her  floating. 
Her  release  from  this  peril  was  entirely  due  to  the  services  rendered 
by  the  libelant  and  his  colleagues,  which  were  onerous,  faithful,  con- 
tinuous, and  successful.  Considering  the  consignment  of  explosives 
on  board,  supposed  by  the  master,  in  accordance  with  popular  opin- 
ion, to  be  very  dangerous,  there  was  an  element  of  risk  and  danger, 
if  not  of  gallantry  and  heroism,  attendant  upon  the  services.  It  is 
true  there  was  no  saving  of  life,  but  unquestionably,  in  the  opinion 
of  the  master,  there  was  great  risking  of  life. 

It  is  true  that  on  the  hearing  evidence  was  brought  forward  tend- 
ing to  show  that  certain  grades  of  dynamite,  properly  packed,  are 
not  dangerous,  under  ordinary  circumstances,  nor  liable  to  be  ex- 
ploded by  concussion;  but  the  evidence  is  not  sufficient  for  us  to  be 
able  to  say  that  dynamite  of  a  high  grade,  like  that  on  board  the 
Thornley,  is  not  dangerous,  nor  liable  to  be  exploded  by  concussion, 
nor  through  decomposition,  from  which  spontaneous  explosion  is  said 
to  sometimes  follow.  The  evidence  shows  that  these  explosives  re- 
quire for  safety  great  precaution  in  preparation,  storing,  handling, 
and  shipping.  They  are  not  allowed  to  be  carried  on  passenger  ves- 
sels, nor  on  all  railroads,  nor  on  any  railroad  except  under  special 
regulations.  Under  these  circumstances,  the  salvage  services  ren- 
dered to  the  Thornley  cannot  be  classed  as  a  low  order  of  salvage, 
to  be  sufficiently  compensated  on  the  basis  of  work  and  labor  mer- 
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itoriously  rendered;  and,  considering  the  services  and  attendant  cir- 
cumstances, in  connection  with  the  stipulated  value  of  the  property 
salved,  we  are  not  able  to  say  that  the  amount  of  |19,500,  salvage 
actually  allowed  by  the  district  judge,  was  in  violation  of  any  cor- 
rect principle  applicable  to  salvage  services,  nor  that  it  was  ex- 
orbitant to  any  such  extent  as  of  itself  to  show  reversible  error. 

We  have  just  decided,  in  The  Tref usis,  98  Fed.  314,  that  where  the 
salvage  compensation  is  based  upon  correct  principles,  and  cannot 
be  said  to  be  exorbitant,  this  court  will  not  interfere,  although  the 
amount  actually  awarded  may  be  in  excess  of  the  sum  the  judges 
themselves  would  have  allowed.  The  contract  for  salvage  was  en- 
tered into  after  the  salvage  services  had  conunenced.  It  was  en- 
tered into  at  the  express  instance  and  request  of  the  master  of  the 
Thornley.  There  was  no  intimidation,  oppression,  concealment,  mis- 
representation, nor  other  misconduct  on  the  part  of  the  salvors.  The 
master,  who  suggested  the  contract,  was  fully  advised  of  the  situa- 
tion. Aside  from  his  position  of  master,  he  was  personally  inter- 
ested as  an  owner  in  the  ship.  Unless  his  mind  was  decidedly  unset- 
tled, through  fear  of  danger  on  account  of  the  explosives  on  board,  he 
was  in  full  possession  of  his  faculties,  able  and  competent  to  repre- 
sent owners.  By  the  contract,  the  salvors  released  any  lien  they 
might  have  on  the  cargo  salved;  limited  their  demands  to  |20,000 
in  case  of  success,  no  matter  what  their  time  and  expenses  for  serv- 
ice might  be;  and,  in  case  of  failure  to  successfully  float  the  ship, 
they  abandoned  all  claim,  even  to  cargo  saved  by  them. 

"We  do  not  Riy  that,  to  impugn  a  salvage  contract,  such  duress 
must  be  shown  as  would  require  a  court  of  law  to  set  aside  an  ordi- 
nary contract;  but,  where  no  such  circumstances  exist  as  amount  to 
a  moral  compulsion,  the  contract  should  not  be  held  bad  simply  be- 
cause the  price  agreed  to  be  paid  turned  out  to  be  much  greater  than 
the  services  were  actually  worth.  The  presumptions  are  in  favor 
of  the  validity  of  the  contract  (The  Helen  and  George,  Swab.  368; 
The  Medina,  2  Prob.  Div.  5),  although,  in  passing  upon  the  question 
of  compulsion,  the  fact  that  the  contract  was  made  at  sea,  or  under 
circumstances  demanding  immediate  action,  is  an  important  consid- 
eration. If,  when  the  contract  is  made,  the  price  agreed  to  be  paid 
appears  to  be  just  and  reasonable,  in  view  of  the  v^ue  of  the  prop- 
erty at  stake,  the  danger  from  which  it  is  to  be  rescued,  the  risk  to 
the  salvors  and  the  salving  property,  the  time  and  labor  probably 
necessary  to  effect  the  salvage,  and  the  contingency  of  losing  all  in 
case  of  failure,  this  sum  ought  not  to  be  reduced  by  an  unexpected 
success  in  accomplishing  the  work,  unless  the  compensation  for  the 
work  actually  done  be  grossly  exorbitant."  The  Elfrida,  172  IT.  S. 
186,  197,  19  Sup.  Ct.  146,  43  L.  Ed.  413.  Taking  an  excerpt  from  the 
same  case  (page  194,  172  U.  S.,  page  148,  19  Sup.  Ct.,  and  page 
416,  43  L.  Ed.),  as  follows:  "It  may  be  said,  in  this  connection, 
that  the  American  and  English  courts  are  in  entire  accord  in  holding 
that  a  contract  which  the  master  has  been  corruptly  or  recklessly  in- 
duced to  sign  will  be  wholly  disregarded,'' — the  learned  proctor  for 
the  claimant  contends  that  the  r^ddess  proffer  of  a  contract  is  a 
better  reason  for  disregarding  his  engagement  than  the  reckless 
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signing  of  «uch  contract;  and,  further,  that,  from  the  apprehensions 
which  the  master  felt  in  respect  to  the  dynamite  on  boanl  the  Thorn- 
ley,  he  was  not  in  a  proper  frame  of  mind  to  make  a  contract  im- 
posing a  serious  burden  upon  his  vessel,  cargo,  and  owners.  As  we 
have  already  stated,  the  evidence  in  the  record  does  not  warrant  the 
finding  that,  under  the  particular  circumstances  attendant  upon  the 
dynamite  on  board  the  Thornley,  there  was  or  was  not  any  actual  dan- 
ger to  the  crew,  salvors,  or  vessel.  The  apprehensions  which  the 
master  felt  and  expressed  appear  to  have  been  no  more  than  the  ap- 
prehensions that  people  not  particularly  informed  as  to  the  manu- 
facture and  explosiveness  of  dynamite  feel  in  regard  to  the  danger 
of  explosion.  In  respect  to  such  apprehensions,  the  master  differed 
in  no  particular  resp^ect  from  the  other  people  who  had  to  deal  with, 
the  cargo  of  the  Thornley.  The  evidence  in  the  record  shows  that 
in  all  matters  concerning  the  cargo  and  preservation  and  interests  of 
the  Thornley,  except,  perhaps,  in  running  her  aground  by  keeping  too 
far  in  shore,  the  master  was  particularly  careful  and  attentive,  and 
the  result,  in  our  minds,  is  that  the  master,  during  the  whole  time 
occupied  in  getting  the  Thornley  afloat,  was  as  fully  advised  and  com- 
petent to  take  care  of  his  own  and  his  owners'  interests  as  could  be 
expected  from  shipmasters  generally. 

The  suggestion  of  the  proctor  for  claimants  that  the  salvage  con- 
tract does  not  bind  the  master  nor  the  steamer  to  the  full  payment 
of  f20,000,  we  take,  as  he  says  he  makes  it,  seriously;  but,  seriously, 
we  see  no  good  reason  for  his  making  it. 

The  proctor's  further  contention,  that,  under  the  terms  of  the  con- 
tract, the  specified  amount  was  only  to  be  paid  upon  the  vessel's  be- 
ing delivered  safely  in  the  port  of  Key  West,  and  that  the  word 
"safely**  should  be  construed  to  mean  intact,  without  damage  or  de- 
terioration, is  not  well  founded.  At  the  time  the  contract  was  made, 
the  vessel  was  on  a  reef,  where  she  had  been  run  with  great  violence, 
and  was  thumping  and  pounding.  To  hold,  in  this  state  of  the  case, 
that  the  contracting  parties  had  in  mind  that  the  ship  should  be 
salved  in  such  perfectly  sound  condition  as  she  was  before  she  ran 
on  the  reef  is  to  do  violence  to  the  common  sense  of  the  case.  "Safely 
delivered"  meant  delivered  in  a  safe  place,  with  no  impending  dan- 
gers, the  same  as  "safely  arrived,"  "safely  moored,"  "safely  an- 
chored." "Safely,"  in  such  connection,  does  not  mean  that  the  ship 
is  intact,  without  injury  or  damage  resulting  from  her  voyage. 

It  is  assigned  as  error  in  this  appeal  that  the  court  below  erred  in 
treating  the  libel  as  though  it  declared  upon  a  contract,  and  was 
seeking  recovery  for  the  amount  named  in  the  contract.  The  con- 
tract for  salvage  was  made  after  the  salvage  services  had  been  com- 
menced, and  somewhat  proceeded  with,  and  the  libel  contains  a  state- 
ment of  the  entire  case.  The  relief  prayed  for  was  for  payment  of 
the  sum  of  |20,000,  the  same  sum  named  in  the  contract  as  reasona- 
ble and  proper  salvage.  There  were  no  exceptions  filed  to  the  libel. 
It  is  not  claimed  there  was  any  surprise  or  uncertainty.  The  answer 
expressly  puts  in  issue  the  validity  of  the  contract,  asserting  that  the 
same  was  made  under  duress,  and  was  out  of  all  proportion  to  the 
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value  of  the  ship  and  cargo  and  the  skill  displayed,  and  the  risk 
and  danger  of  salvors. 

In  Dupont  de  Nemours  v,  Vance,  19  How.  162,  171,  15  L.  Ed.  587, 
it  is  held: 

'The  rules  of  pleading  In  the  admiralty  are  exceedingly  simple  and  free  from 
technical  requirements.  It  is  incumbent  on  the  libelant  to  propound  with  dis- 
tinctness the  substantive  facts  on  which  he  relies;  to  pray,  either  speciaUy  or 
generaUy,  for  the  relief  appropriate  to  them;  and  to  ask  for  such  process  of 
the  court  as  is  suited  to  the  action^  whether  in  rem  or  in  personam.  It  is  in- 
cumbent on  the  respondent  to  answer  distinctly  each  substantive  fact  aUeged 
in  the  libel,  either  admitting  or  denying,  or  declaring  his  ignorance  thereof,  and 
to  allege  such  other  facts  as  he  relies  upon  as  a  defense,  either  in  part  or  in 
whole,  to  the  case  made  by  the  libel.  The  proofs  of  each  party  must  correspond 
substantiaUy  with  his  allegations,  so  as  to  prevent  surprise.  But  there  are  no 
t^iimical  rules  of  variance  or  departure  in  pleading,  like  those  in  the  conunon 
law,  nor  is  the  court  precluded  from  granting  the  relief  appropriate  to  the  case 
appearing  on  the  record,  and  prayed  for  by  the  libel,  because  that  entire  case  is 
not  distinctly  stated  in  the  libel.  Thus,  in  cases  of  coUision,  it  frequently  occurs 
that  the  libel  alleges  fault  of  the  claimant's  vessel;  the  answer  denies  it,  and 
alleges  fault  of  the  libelant's  vessel.  The  court  finds,  on  the  proofs,  that  both 
were  in  fault,  and  apportions  the  damages.'* 

The  rules  here  declared  seem  to  be  particularly  applicable  to  the 
case  in  hand.  We  notice  that  it  is  common  practice  in  the  admiralty, 
In  suits  brought  to  specifically  recover  on  salvage  contracts,  and  the 
facts  are  all  brought  out,  for  the  court,  on  setting  aside  the  con- 
tract for  cause,  to  at  once  proceed,  without  amendment  to  the  plead- 
ings, to  award  proper  compensation  for  services  actually  rendered. 
See  Brooks  v.  The  Adirondack  (D.  C.)  2  Fed.  387;  The  Young  Ameri- 
ca (D.  C.)  20  Fed.  926;  The  Elfrida,  41  U.  S.  App.  585,  23  C.  C.  A. 
527,  77  Fed.  754;  The  Tornado,  109  U.  S.  110,  3  Sup.  Ct.  78,  27  L.  Ed. 
874.  Reversing  the  rule,  where  all  facts  are  before  the  court,  can 
work  no  hardship. 

.  The  learned  district  judge  of  the  court  below,  in  disposing  of  this 
case,  said,  among  other  things,  as  follows: 

**The  one  important  question  in  this  case  is  whether  the  agreement  made  by 
the  master  of  the  steamship  Thomley  with  the  salvor  should  be  recognized  as 
valid  and  binding  upon  the  owners.  The  contention  that  the  agreement  or  con- 
tract entered  into  was  but  a  unUateral  contract;  that  the  one  party  was  bound, 
but  the  other  was  not;,  that  the  salvors  were  bound  to  take  the  vessel  off  for 
$20,000,  but  that  the  master  was  not  bound  to  pay  that  amount, — cannot  be 
accepted.  By  the  terms,  the  contracting  parties  were  mutuaUy  bound;  the  mas- 
ter certainly  bound  to  something,  and,  if  to  anything,  it  must  be  to  a  payment 
of  the  amount  named.  The  defense  that  such  agreement  could  not  be  considered 
binding,  because  the  master  had  no  opportunity  to  consult  with  his  owners 
or  underwriters,  can  have  no  weight.  A  master  is  a  representative  of  the  own- 
ers, and  his  contracts  bind  the  property,  whether  made  by  their  advice  or 
not.  The  recognition  of  any  other  principle  in  the  determination  of  admiralty 
liens  would  overthrow  every  established  rule  upon  the  subject.  The  supreme 
court,  in  the  case  of  Post  v.  Jones,  19  How.  150,  15  L.  Ed.  618,  squarely  declared 
that  'courts  of  admiralty  will  enforce  contracts  for  salvage  services  and  sal- 
vage compensation,  where  the  salvor  has  not  taken  advantage  of  his  power  to 
make  an  unreasonable  bargain*;  and  in  the  more  recent  case  of  The  Elfrida,  19 
Sup.  Ct.  146,  43  L.  Ed.  413,  reaffirmed  the  doctrine  therein  laid  do\i*n,  approving 
the  cases  in  which  it  had  been  recognized,  and  quoting  from  numerous  of  them. 
Examining  this  case  in  the  light  of  the  rule  declared  in  Post  v.  Jones,  supra,  can 
it  be  said,  that  the  salvors  took  any  advantage  of  their  power  to  make  an 
unreasonable  bargain?  On  the  contrary,  they  expressed  themselves  willing 
to  render  any  assistance  in  their  power,  regardless  of  any  contract.    There 
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was  no  pressure  brought  to  bear  upon  the  master, — neither  concei^hnent, 
fraud,  nor  deceit  of  any  kind.  All  the  advice,  aid,  and  assistance  required  was 
tendered.  Nor  was  the  amount  so  contracted  for  so  exorbitant  or  extortionate 
as  to  demand  an  ignoring  of  the  agreement  It  may  be,  possibly,  slightly 
larger  than  I  should  have  given  had  no  contract  been  made;  but  not  only  the 
supreme  court,  but  the  English  courts,  have  frequently  declared  that,  in  the 
matter  of  a  contract  for  salvage,  the  mere  fact  that  it  was  a  hard  bargain  will 
not  Justify  setting  it  aside.  The  vessel  was  in  a  position  of  danger.  It  was 
Impossible  for  the  master  to  r^ieve  her.  EiVery  hour  she  remained  there  was 
one  of  peril.  The  locality  was  one  of  the  most  dangerous  on  a  dangerous 
reef,  where  the  records  of  this  court  show  that  vessels  have  gone  to  pieces 
more  than  once,  and  the  service  rendered  by  the  salvors  the  only  assistance 
available.  The  work  was  well  done,  with  as  good  dispatch  as  possible  under 
the  circumstances,  and  the  property  relieved  without  loss  or  damage,  except 
the  small  value  of  the  coal  Jettisoned.  The  number  of  men  rendered  necessary 
on  account  of  the  character  of  the  work,  and  the  importance  of  its  being  con- 
tinued without  remission,  gives  personally  no  more  than  an  ordinary  salvage  re- 
ward. A  comparison  with  the  numerous  cases  cited  in  the  Elfrida,  as  well 
as  with  that  case  itself,  will  show  that  the  amount  of  the  contract  was  not  so 
unreasonable  as  to  demand  that  it  be  set  aside  on  that  account." 

In  this  we  concur,  and  on  the  whole  case  we  are  clear  that  the 
decree  of  the  district  court  should  be  affirmed,  with  costs;  and  it  is 
80  ordered. 


(98  Fed.  746.) 


MERRITT  &  CHAPMAN  DERRICK  &  WRECKING  CO.  V.  SCHERMER- 

HORN  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  7,  1889.) 

No.  7. 
Wharves— Injury  to  Vessel. 

A  boat  which  came  in  on  Sunday,  and,  without  the  knowledge  or  con- 
sent of  the  wharfinger,  occupied  a  pier  which  had  been  closed  for  repairs, 
to  the  knowledge  of  her  owner,  and  which  had  not  in  fact  been  reopened, 
did  so  at  her  own  peril,  and  cannot  recover  for  injuries  received  through 
the  incompleted  condition  of  the  pier. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  is  an  appeal  from  a  decree  of  the  district  court,  Southern  district  of 
New  York,  dismissing  a  libel.  The  libelant  sued  to  recover  for  damages  sus- 
tained by  its  floating  derrick.  The  vessel,  while  lying  at  pier  14,  East  river, 
on  a  falling  tide,  had  her  bottom  pierced  by  two  fragments  of  piles,  which,  it 
is  contended,  were  part  of  a  crib  work  that  the  owners  of  the  pier  had  under- 
taken to  remove  when  making  certain  changes  in  the  structure. 

A.  F.  Cushman  and  Le  Roy  S.  Gove,  for  appellant. 
H.  A.  Forster,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CUKEAM.  The  district  judge  decided  the  cause  adversely 
to  the  libelant  upon  the  theory  that  the  boat  was  placed  where  it  was 
without  defendants'  knowledge,  assent,  or  invitation,  and  in  his  opin- 
ion we  fully  concur.  That  for  a  considerable  time  prior  to  the  acci- 
dent the  pier  had  been  closed  for  repairs,  to  libelant's  knowledge,  is 
undisputed;  and  it  is  a  very  doubtful  question,-  upon  the  testimony, 
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whether  or  not,  by  the  Sunday  afternoon  when  the  derrick  arrived, 
the  situation  had  sufficiently  changed  to  warrant  any  assumption 
that  it  had  been  reopened.  Certainly,  it  was  not  in  fact  opened  till 
the  Monday  morning.  Moreover,  the  boat,  without  any  prior  com- 
munication with  the  owner  or  his  agent,  or  the  wharfinger  or  the 
harbor  master,  arrived  on  a  Sunday  ^ternoon,  when  the  wharfinger 
was  known  to  be  absent,  and  took  up  a  berth,  not  at  the  bulkhead, 
where  it  expected  to  unload,  but  at  the  pier,  and  at  a  part  of  the  pier 
where,  as  was  well  known,  vessels  carrying  such  a  load  were  not  al- 
lowed by  the  owners  of  that  pier  to  discharge  cargo.  With  the  uncer- 
tainty which  existed  as  to  whether  the  pier  had  been  reopened  (the 
bulkhead,  be  it  remembered,  had  not  been  cloeed),  we  have  no  doubt 
that  the  derrick  occupied  this  particular  berth  at  the  pier,  instead  of 
the  one  her  captain  was  ordered  to  take  at  the  bulkhead,  at  her  peril. 
The  decree  of  the  district  court  is  affirmed,  with  costs. 


(08  Fed.  747.) 

TICB  v.  THE  ZOUAVE  and  THE  SEA  KING. 

(Clrcnit  Court  of  Appeals,  Second  Circuit.     December  7,  1899.) 

No.  26. 

Collision— Tugs  Crossing— Injury  to  Tow. 

Where  one  of  two  tugs  approaching  each  other  on  crossing  courses  at 
night  and  under  difficult  conditions  of  the  tide,  signaled  her  Intention  of 
crossing  the  bow  of  the  other  tug,  when  she  could  with  greater  safety 
have  slackened  speed  and  passed  under  her  stern,  she  Is  chargeable  with 
sole  Uablllty  for  a  resulting  collision  by  which  one  of  the  barges  she  had 
in  tow  was  injured,  the  other  tug  being  shown  to  have  taken  the  best  course 
possible  to  assist  the  maneuver  after  receiving  the  signal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Robt.  D.  Benedict,  for  the  Sea  King. 
Le  Roy  S.  Gove,  for  the  Zouave. 
J.  E.  Carpenter,  for  libelant. 
Lawrence  Kneeland,  for  barges. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  libelant's  barge,  while  in  tow  of 
the  steam  tug  Zouave,  was  injured  by  a  collision  with  one  of  the 
barges  then  in  tow  of  the  steam  tug  Sea  King.  The  collision  took 
place  in  the  evening  of  a  clear  night,  in  the  East  river,  off  Astoria 
on  the  Long  Island  shore  between  Hallefs  Point  and  the  Astoria 
Ferry.  The  libel  was  filed  against  both  tugs,  charging  each  with 
contributory  fault.  The  court  below  condemned  both  tugs  upon 
the  theory  that  each  was  in  fault  for  not  obeying  the  inspector's 
rule  (No.  5)  which  requires  the  pilot,  when  his  steamer  is  nearing  a 
short  bend  in  the  channel,  when,  from  the  height  of  the  banks  or 
other  cause,  an  approaching  vessel  cannot  be  seen  at  a  distance  of 
half  a  mile,  to  give  a  signal  by  one  long  blast  of  his  whistle  "when 
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he  shall  have  arrived  within  half  a  mile''  of  such  bend.  The  court 
exonerated  each  tug  for  all  other  fault.  The  owner  of  each  tug  has 
appealed. 

Upon  the  argument  at  the  bar  it  was  conceded  by  the  counsel  for 
both  of  the  appealing  parties  that  any  failure  on  the  part  of  either 
tug  to  give  the  bend  signal  was  a  remote  fault,  which  did  not  con- 
tribute to  the  collision.  Inasmuch  as  the  vessels  discovered  one  an- 
other when  sufficiently  far  apart  to  have  avoided  the  collision  if 
both  had  performed  the  obligation  imposed  upon  them  by  the  cir- 
cumstances of  the  situation,  w^e  agree  with  counsel  that  the  real 
question  is  whether  either  or  both  were  guilty  of  subsequent  fault. 
Although  the  proofs  disclose  the  conflict  of  testimony  usual  in  col- 
lision causes,  we  have  had  little  difficulty  in  reaching  a  conclusion 
upon  the  facts  which  we  believe  to  be  correct.  We  find  them  to  be 
substantially  as  set  forth  in  the  very  careful  opinion  of  the  district 
judge. 

The  Sea  King,  towing  two  barges,  was  proceeding  down  the  river 
against  a  flood  tide  which  was  running  three  or  four  miles  an  hour. 
The  barges  were  lashed  together;  the  one  on  the  port  side  being 
on  a  hawser  of  about  20  fathoms,  and  the  one  on  the  starboard  side 
having  a  short  bridle  from  the  hawser  to  her  bow.  The  vessels 
had  experienced  great  difficulty  in  rounding  Hallet's  Point  against 
the  tide,  but  had  succeeded  in  doing  so,  and,  after  keeping  on  near 
the  Astoria  shore,  in  the  slacker  tide,  for  a  short  time,  had  re- 
entered the  full  tide,  and  headed  about  southwest,  intending  to  cross 
the  mouth  of  the  east  channel,  and  enter  the  west  channel  of  the 
river.  The  tide  sets  over  from  the  Astoria  shore  in  a  northerly  di- 
rection towards  Flood  Bock,  and  its  effect  was  to  carry  the  tows 
on  a  course  beyond  and  to  the  north  of  the  course  of  the  tug.  They 
were  proceeding  very  slowly,  and  were  about  300  feet  off  the  Astoria 
shore,  when  the  Sea  King  heard  a  signal  of  two  whistles  from  an 
approaching  vessel,  and  discovered  the  green  lights  and  towing 
lights  of  a  tug  and  tow  appearing  from  behind  the  ferry,  which 
proved  to  be  those  of  the  tug  Zouave  and  her  tow.  The  Zouave  was 
at  that  time  about  600  yaiSs  away,  and  near  the  westerly  side  of 
the  east  channel,  and  was  coming  up  the  river  at  a  speed,  with  the 
tide,  of  about  six  or  seven  miles  an  hour.  She  had  five  loaded  boats 
in  tow,  three  lashed  on  her  port  side  and  two  on  her  starboard  side; 
the  libelant's  boat  being  the  outside  starboard  boat.  The  Sea  King's 
red  light  was  showing  upon  the  starboard  bow  of  the  Zouave  when 
the  latter  signaled  to  the  Sea  King.  When  the  Zouave  signaled,  she 
also  changed  her  course  somewhat  to  port.  Upon  receiving  the  sig- 
nal from  the  Zouave,  the  Sea  King  responded  with  a  signal  of  two 
whistles,  and  promptly  changed  her  course  to  port.  The  Zouave 
came  on  without  slackening  speed,  and  passed  on  the  starboard  side 
of  the  Sea  King  at  a  distance  of  about  50  or  60  feet.  The  Sea  King 
in  the  meantime,  under  the  influence  of  her  starboard  wheel,  had 
headed  towards  the  Astoria  shore  about  five  points  to  the  port  of 
her  former  course.  Her  tows  had  attempted  to  follow  her,  but  were 
prevented  from  doing  so  effectually  by  the  tide,  and  probably  had 
not  altered  more  than  one  or  two  points  their  previous  course.    As 
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the  Zouave  passed  the  Sea  King,  she  discovered  that  her  starboard 
tows  were  likely  to  collide  with  the  tows  of  the  Sea  King,  and 
sounded  danger  signals,  and  reversed  her  engine.  The  Sea  King 
promptly  reversed  her  engine.  It  was  then,  however,  too  late  to 
avoid  collision,  and  the  starboard  tow  of  the  Zouave  collided  with 
the  starboard  tow  of  the  Sea  King.  After  the  Sea  King  went  to 
port  upon  answering  the  Zouave's  signal,  the  bridle  of  her  starboard 
barge  parted.  Whether  it  wai?  broken  by  the  strain  of  this  move- 
ment or  by  the  shock  of  the  collision  cannot  be  satisfactorily  de- 
termined by  the  testimony;  nor  can  it  be  satisfactorily  determined 
whether  the  accident  contributed  in  any  measure  to  the  collision. 
If  it  did,  so  far  as  appears,  the  bridle  was  a  suitable  and  sufficient 
instrumentality  for  the  purpose  to  which  it  was  applied. 

Upon  these  facts  there  is  no  reason  for  imputing  fault  to  the  Sea 
King.  When  she  received  the  signal  from  the  Zouave  indicating 
that  the  latter  intended  to  pass  on  the  starboard,  and  thus  cross 
her  bow,  she  was  compelled  to  determine  whether  to  keep  on,  re- 
verse her  engine,  or  endeavor  to  assist  the  Zouave  by  a  movement 
to  port.  By  keeping  on,  she  would  have  brought  herself  more  cer- 
tainly into  risk  of  collision,  and  it  has  not  been  suggested  that  she 
ought  to  have  kept  on.  While  reversing,  she  would  have  measurably 
lost  control  of  her  tows,  and  the  tide  would  have  carried  them  fur- 
ther towards  Flood  Rock  and  nearer  the  path  of  the  Zouave  than 
they  were  carried  by  her  movement  to  port.  Her  movement  to  port 
was  the  maneuver  best  adapted  to  assist  the  Zouave,  and,  indeed, 
was  the  only  practicable  one  under  the  circumstances.  There  was 
more  sea  room  for  the  maneuver  proposed  by  the  Zouave  at  the 
time  of  the  first  signals  than  there  was  between  the  path  of  the 
Sea  King  and  her  tows  and  the  Astoria  shore;  and,  although  the 
tide  complicated  the  situation,  and  made  the  Zouave's  attempted 
maneuver  a  perilous  one,  the  Sea  King  could  not  foresee  that  it 
would  not  be  successful,  and,  if  the  Sea  King  had  foreseen  that  it 
could  not  succeed,  she  was  under  no  other  obligation  than  to  do  all 
that  was  in  her  power  to  assist  the  maneuver  of  the  Zouave. 

If  the  Zouave  had  fulfilled  her  obligations  at  the  time  the  ves- 
sels discovered  one  another,  there  would  have  been  no  collision. 
Seeing  on  her  starboard  bow  the  red  light  of  the  Sea  King,  it  was 
her  duty  to  take  the  necessary  measures  for  avoiding  her  incumbent 
when  vessels  are  approaching  on  crossing  courses.  If  the  master  of 
the  Zouave  had  supposed  that  the  Sea  King  was  intending  to  go 
through  the  westward  channel,  there  is  little  reason  to  doubt  that 
he  would  have  taken  the  proper  measures.  If  he  had  slowed  the 
speed  of  the  Zouave,  and  signaled  a  proposition  to  pass  astern  of 
the  Sea  King,  the  latter,  by  keeping  on,  would  have  left  sufficient 
room  between  herself  and  the  Astoria  shore  to  permit  the  Zouave 
and  her  tows  to  pass  down  in  the  slacker  tide  with  safety.  In  three 
minutes  the  Sea  King  and  her  tows  could  have  widened  the  dis- 
tance between  their  path  and  the  Astoria  shore  200  or  300  feet. 
But  he  acted,  as  we  think,  upon  the  unwarranted  supposition  that 
the  Sea  King  would  go  down  by  the  eastward  channel;  and  this  is 
the  explanation  of  his  attempt  to  pass  on  her  starboard  side, — an 
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attempt  which  could  have  been  safely  accomplished  if  that  had  been 
her  intended  course.  In  undertaking  to  cross  the  bow  of  the  Sea 
King,  the  Zouave  adopted  the  most  hazardous  method  of  avoiding 
her.  If  it  had  been  made  by  daylight,  on  such  a  tide,  incumbered 
by  tows  as  the  Zouave  was,  it  would  have  required  great  circum- 
spection in  that  difficult  channel  to  accomplish  it  safely.  Made,  as 
it  was,  at  night,  it  involved  chances  that  no  prudent  master  ought 
to  have  encountered.  Having  taken  an  unnecessary  risk,  the  Zouave 
did  not  comply  with  the  requirements  of  the  nineteenth  rule  of  navi- 
gation. 

We  conclude  that  the  collision  was  caused  solely  by  the  fault  of 
the  Zouave.  Accordingly,  the  cause  should  be  remanded  to  the 
district  court,  with  instructions  to  dismiss  the  libel  as  against  the 
Sea  King,  with  costs,  and  to  decree  for  the  libelant  against  the 
Zouave  for  the  whole  amount  of  the  loss,  with  interest  and  costs. 
The  aj^llee,  and  the  appellant,  owner  of  the  Sea  King,  are  awarded 
costs  of  this  appeal. 


(98  Fed.  750.) 

THE  ST.   LOUIS. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  7,  1800.) 

No.  37. 

Collision— Evidence  (Jonsidrred— Burden  of  Proof. 

Where  a  steam  ferryboat,  navigating  in  a  fog  at  night,  on  hearing  the 
fog  signal  of  another  vessel,  apparently  forward  of  her  beam,  which  was 
recognized  by  her  pilot  as  that  of  another  ferryboat,  whose  course  was 
such  as  to  cause  danger  of  collision,  failed  to  stop  her  engines  at  once, 
as  required  by  article  16  of  Act  June  7,  1897,  the  burden  rests  upon  her 
to  show  that  the  collision  which  followed  was  not  due  to  her  neglect. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

H.  Galbraith  Ward,  for  appellant. 
Geo.  B.  Adams,  for  appellee. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURL\M.  We  are  not  satisfied  that  the  collision  between 
the  two  ferryboats  was  caused  by  any  fault  on  the  part  of  the  St. 
Louis,  and  therefore  conclude  that  the  libel  should  have  been  dis- 
missed because  its  allegations  were  not  established  by  the  prepon- 
derance of  evidence,  which  must  be  produced  by  the  party  having 
the  onus  of  proof.    The  Grace  Girdler,  7  Wall.  196,  19  L.  Ed.  113. 

The  vessels  collided  in  a  dense  fog  when  both  had  for  some  little 
time  been  feeling  their  way  cautiously,  and  giving  fog  signals  fre- 
quently, while  pursuing  their  customary  routes  on  the  river.  The 
Delaware  was  on  a  course  heading  about  N.  E.,  going  on  the  first 
of  the  flood  tide,  when  her  pilot,  who  was  at  the  wheel,  heard  the 
fog  signal  of  a  vessel  directly  ahead,  or  a  little  on  her  starboard 
bow,  which  he  recognized  as  that  of  the  St.  Louis.  Her  lookout  at 
the  same  time  sung  out,  '^Boat  ahead."     Shortly  afterwards  her 
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pilot  heard  the  signal  again,  and  immediately  stopped  and  reversed 
his  vessel,  and  gave  alarm  signals;  but  the  St.  Louis  appeared 
through  the  fog,  a  short  distance  away,  and  the  two  vessels  came 
into  collision, — the  port  bow  of  the  St.  Louis  with  the  port  bow  of 
the  Delaware.  The  St.  Louis  was  going  at  about  the  same  speed  as 
the  Delaware,  and  sounded  her  whistle  every  30  seconds.  Her  pilot 
heard  a  fog  signal,  which  he  recognized  as  that  of  the  Delaware,  so 
nearly  ahead  that  he  immediately  stopped  and  reversed  his  vessel, 
at  the  same  time  putting  his  wheel  hard  a-port.  The  vessels  came 
together  with  force  enough  to  carry  away  some  of  the  railing  and 
stanchions  of  the  Delaware's  port  bow,  and  break  some  of  her  deck 
posts,  and  to  turn  the  bow  of  the  Delaware  around  several  points  to 
port  The  deck  of  the  St.  Louis  was  somewhat  higher  than  that  of 
the  Delaware,  and  as  the  vessels  came  together  she  apparently  rode 
upon  the  bow  of  the  Delaware,  turning  the  Delaware  in  her  own 
direction  until  the  impact  was  released.  The  blow  was  not  strong 
enough  to  throw  down  any  of  the  passengers  who  were  standing  at 
the  time  on  the  decks  of  the  two  vessels,  at  their  port  bows.  The 
St.  Louis  was  not  injured,  and  the  injuries  to  the  Delaware  were  in- 
considerable. The  facts  as  stated  in  respect  to  the  navigation  of 
each  vessel  appear  by  the  testimony  of  her  own  officers  and  men 
in  charge  at  the  time,  there  being  no  other  witnesses  thereto  in  be- 
half of  either. 

The  learned  district  judge  was  of  the  opinion  that  the  evidence 
would  not  have  warranted  a  decree  against  the  St.  Louis,  except 
for  the  testimony  of  a  passenger  on  the  Delaware,  and  the  circum- 
stance that  the  Delaware  was  carried  so  far  to  port  by  the  impact; 
but  giving  force  to  the  testimony  of  the  passenger,  and  the  effect 
of  the  impact,  he  concluded  that  the  St.  Louis  must  have  been  mov- 
ing too  rapidly  to  be  under  the  due  control  obligatory  upon  a  ves- 
sel navigating  in  a  fog.  We  are  not  impressed  with  the  value  of 
the  passenger's  testimony,  although  he  was  an  intelligent  and  can- 
did witness.  He  was  standing  at  the  Delaware's  port  bow,  leaning 
upon  the  rail  at  the  point  where  it  was  carried  away  by  the  colli- 
sion, and  his  attention  was  attracted  by  the  signals  and  the  bells  to 
reverse.    He  states: 

"Just  about  as  she  [the  Delaware]  started  to  reverse,  the  other  boat  came 
Into  view,  and  ran  right  Into  her.  I  knew  she  [the  St.  Louis]  was  going  un- 
usually fast  for  a  foggy  night.  I  could  tell  by  the  time  it  took  her  from  the 
time  I  saw  her  until  she  came  on  us.  I  saw  her  fifty  or  seventy-five  feet,  I 
should  think.  I  knew  we  were  coming  very  slowly, — at  least,  I  thought  so. 
She  [the  Delaware]  must  have  lost  her  headway  and  gone  the  other  way,  be- 
cause I  could  feel  the  Jar  of  the  backward  motion.*' 

Manifestly,  the  witness  was  speaking  from  impressions  rather 
than  from  any  tangible,  evidential  facts.  The  time  for  observation 
consisted  of  the  few  seconds,  fraught  with  apprehension  and  excite- 
ment, that  intervened  between  the  time  he  saw  the  St.  Louis,  50  or 
75  feet  away,  and  the  time  the  vessels  came  together.  He  assumed 
that  the  vibratory  motion  of  the  Delaware,  incidental  to  the  re- 
versal of  her  engine,  was  caused  by  the  backward  motion  of  the 
vessel;  and,  assuming  this,  no  doubt  believed  that  the  St.  Louis 
was  coming  ahead  sufficiently  fast  to  run  down  the  Delaware  when 
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she  was  retreating.  The  opinion  of  a  nautical  man  under  similar 
circumstances  would  be  of  little  probatiye  weight,  and  that  of  p. 
nonexpert  ought  not  to  be  entitled  to  as  much. 

The  circumstance  that  the  Delaware  was  swung  to  port  by  the 
collision  does  not  authorize  any  safe  inference  that  the  St.  Louis 
was  not  stopped  as  promptly  or  effectually  as  possible,  or  that  she 
was  previously  going  at  immoderate  speed.  She  was  swung  to  port 
because  she  was  in  fact  pushed  or  pulled  in  that  direction  by  the 
bow  of  the  St.  Louis  as  it  rode  against  her  bow ;  and  it  would  seem 
that  this  might  have  happened  if  she  had  been  in  motion  and  the 
St.  Louis  nearly  stopped,  as  well  as  if  she  had  been  nearly  stopped 
and  the  St  Louis  in  motion.  There  is  nothing  in  the  testimony  to 
throw  any  light  upon  the  matter,  and  any  conclusion  rests  alto- 
gether upon  conjecture. 

The  Delaware  did  not  comply  with  the  rule  prescribed  by  article 
16  of  the  act  of  June  7,  1897,  that: 

"A  steam  vessel  hearing,  apparently  forward  of  her  beam,  the  fog  signal  of 
A  ressel  the  position  of  which  Is  not  ascertained,  shall,  so  far  as  the  circum- 
stances of  the  case  admit,  stop  her  engines,  and  then  nayigate  with  caution 
until  danger  of  collision  is  over." 

In  the  present  case  the  pilot  of  the  Delaware  was  aware,  on  hear- 
ing the  first  signal  of  the  St.  Louis,  that  the  situation  was  one  re- 
quiring the  greatest  caution.  He  knew  the  customary  course  of  the 
St.  Louis,  knew  it  was  her  signal,  and  knew  that  there  was  a  strong 
chance  that  the  vessels  might  come  in  contact  if  both  kept  on. 
Under  these  circumstances,  it  was  imperative  upon  him,  under  the 
rule,  to  stop  until  the  position  of  the  St.  Louis  was  definitely  ascer- 
tained. Indisputably,  he  did  not  stop,  but  waited  before  doing  so 
until  he  heard  the  second  signal.  As  the  signals  of  the  St.  Louis 
were  being  sounded,  this  was  an  interval  of  30  seconds.  Of  course, 
if  the  Delaware  was  reversed  so  that  she  was  going  backward  in 
the  water  when  the  collision  took  place,  and  the  St.  Louis  was  not 
going  at  a  moderate  rate  of  speed,  it  cannot  be  held  that  the  fault 
of  the  Delaware  was  contributory  to  the  collision.  The  Umbria, 
166  U.  S.  404-421,  17  Sup.  Ct.  404,  41  L.  Ed.  1053.  But  the  case 
is  one  for  the  application  of  the  rule  in  collision,  that,  whenever 
it  appears  that  one  of  the  vessels  has  neglected  the  usual  and 
proper  measures  of  precaution,  the  burden  is  upon  her  to  show 
that  the  collision  was  not  owing  to  her  neglect.  The  Great  Re- 
public, 23  Wall.  20,  23  L.  Ed.  55.  The  decree  is  reversed,  with  in- 
structions to  the  district  court  to  dismiss  the  libel,  with  costs. 
Costs  of  this  court  are  awarded  to  the  appellant 
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(98  Fed.  761.) 

UNITED  STATES  LIFE  INS.  CO.  IN  CITY  OF  NEW  YORlOv.  CABLE. 

(Circuit  Court  of  Appeals,  Seyenth  Circuit.    January  2,  1900.) 

No.  622. 

1.  Jurisdiction  ih  Equity— Federal  Courts— Adequate  Remedy  at  Law. 

To  constitute  an  adequate  remedy  at  law,  whlcli  will  deprive  a  federal 
court  of  equity  of  jurisdiction  of  a  suit  between  citizens  of  different  states, 
such  remedy  must  be  one  enforceable  in  the  same  court  by  an  action  which 
may  be  brought  by  the  complainant  A  remedy  existing  only  in  a  state 
court  is  not  sufficient;  nor  is  the  right  to  plead  the  matters  alleged  in  the 
bill  in  defense  to  an  action  brought  by  the  defendant}  and  which  is  under 
the  defendant's  control. 

2.  Same- Suit  for  Carcellatiok  of  Irsurarce  Policy. 

A  federal  court  of  equity  will  not  refuse  to  entertain  a  suit  by  a  life 
'insurance  company,  which  is  a  citizen  of  another  state,  against  a  citizen 
of  the  state  where  the  suit  is  brought,  for  the  cancellation  of  a  policy  of 
insurance,  after  the  death  of  the  insured,  on  the  ground  of  the  existence 
of  an  adequate  remedy  at  law,  notwithstanding  the  commencement  of  an 
action  on  the  policy  by  the  defendant  in  a  state  court,  where  the  bill 
alleges  facts  showing  that  the  delivery  of  the  policy  was  procured  by  fraud 
at  a  time  when  the  insured  was  dangerously  sick,  and  that  he  died  before 
plaintiff  had  knowledge  of  the  facts,  and  which  also  shows  that,  under  the 
laws  of  the  state  relating  to  foreign  insurance  companies,  if  it  removes  the 
action  from  the  state  to  the  federal  court  it  will  forfeit  its  license  to  do 
business  in  the  state. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the'North- 
em  District  of  Illinois. 

The  appellant  (plaintiff  below),  a  life  insurance  company,  is  a  corporation 
organized  under  tiie  laws  of  the  state  of  New  York,  and  doing  business  in  the 
city  of  New  York.  It  brings  this  suit  in  equity  against  the  defendant,  Alice 
A.  Cable,  a  citizen  of  Chicago,  111.,  as  administratrix  of  Herman  D.  Cable,  to 
cancel  a  certain  policy  of  insurance  issued  by  the  plaintiff  upon  the  life  of 
said  Herman  D.  Cable  in  January  of  the  present  year.  There  was  a  general 
demurrer  put  in  by  the  defendant  to  the  bill  of  complaint,  and  this  appeal  is- 
from  an  order  and  decree  of  the  circuit  court  sustaining  the  said  demurrer,  and 
dismissing  the  bill  for  want  of  equity. 

The  facts,  as  alleged  in  the  bill,  are  substantially  as  follows:  On  the  16th 
of  January,  1899,  Herman  D.  Cable,  a  resident  of  Evanston,  lU.,  made  applica- 
tion in  writing  to  the  plaintiff  for  insurance  upon  his  life  in  the  sum  of  $50,000, 
The  application  was  forwarded  to  the  New  York  office  of  the  plaintiff,  and  the 
plaintiff  on  or  about  the  17th  day  of  February,  1899,  executed  its  policy  num- 
bered 94,062,  upon  the  life  of  Cable,  agreeing,  in  further  consideration  of 
$848.50  to  be  paid  on  delivery  thereof,  and  of  a  like  sum  to  be  paid  on  the  6th 
day  of  February  in  each  and  every  year  thereafter  until  10  years*  premiums 
should  have  been  paid,  and  upon  acceptance  of  satisfactory  proofs  of  the  death 
of  Cable  within  10  years,  ending  on  the  6th  day  of  February,  1909,  that  the 
plaintiff  would  pay  $50,000  in  30  consecutive  annual  installments  of  $1,666.66, 
to  the  estate  of  Cable, — subject,  however,  to  certain  terms  and  conditions  set 
forth  in  said  policy  and  in  the  application  therefor,  one  of  which  was  that 
the  policy  should  take  effect  only  in  case  of  delivery  of  the  policy  during  the 
sound  health  and  insurable  condition  of  the  insured.  The  policy,  after  it» 
execution,  was  sent  by  the  plaintiff  to  its  agent  in  Chicago,  Joseph  H.  Strong, 
and  on  or  about  the  21st  day  of  February,  1899,  was  tendered  to  Cable,  who 
refused  to  accept  it  or  to  pay  the  first  premium  thereon,  saying  that  he  wanted 
some  further  information  about  the  plaintiff.  When  said  Cable  made  his  ap- 
plication for  insurance,  a  like  application  was  made  by  his  friend,  George  S. 
Lord,  also  a  resident  of  Evanston.    A  similar  policy  of  Insurance  upon  ttie  life 
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of  Lord  was  Issued  by  the  plaintiff,  and  on  the  27th  day  of  February.  18^. 
was  delivered;  being  actually  handed  to  Lord  by  one  James  F.  McCabe,  an 
attorney  and  Insurance  broker  of  Chicago,  through  whom  Lord  and  Cable  had, 
by  mutual  arrangement,  made  their  respective  applications  for  insurance. 
On  the  last-mentioned  date  Lord  learned  from  McCabe  that  Cable  had  not 
accepted  his  policy,  and  Lord  thereupon  requested  said  McCabe  to  obtain  the 
policy  written  for  Cable,  and  to  bring  it  to  him  (Lord);  saying  that  he  (Lord) 
would  take  the  policy,  and  would  pay  the  first  premium  upon  it  in  behalf  of 
Cable.  Thereupon,  on  the  same  day,  McCabe  obtained  from  the  plaintiff,  and 
delivered  to  Lord,  the  policy  upon  the  life  of  Cable,  and  received  from  I»rd 
the  premium  due  thereon,  and  said  premium  was  duly  received  by  the  plaintiff. 
On  Friday  evening,  the  24th  day  of  February.  1899,  Cable  became  ill.  During 
the  following  night  or  next  day  his  Illness  was  diagnosed  as  pneumonia,  and 
bis  condition  was  then  regarded  as  serious;  and  on  Sunday,  the  26th,  his  life 
was  despaired  of  by  the  physicians.  On  Thursday,  March  2d,  he  died,  as  the 
result  of  acute  pneumonia.  Lord  was  well  aware  of  the  serious  physical  con- 
dition of  Gable  on  Sunday,  February  26th,  and  knew  that  he  was  believed 
by  his  physicians  to  be  suffering  from  pneumonia.  On  the  morning  of  Monday, 
February  27th,  and  before  Lord  had  seen  McCJabe  on  that  day,  Lord  visited  or 
communicated  with  the  family  of  Cable,  and  on  the  afternoon  of  that  day 
procured  the  delivery  to  him  of  the  policy  upon  the  life  of  Cable,  with  full 
knowledge  of  the  dangerous  Illness  of  Cable,  and  of  the  stipulation  in  the  pol- 
icy and  in  the  application  that  the  policy  should  take  effect  only  upon  payment 
of  the  first  premium,  and  upon  its  delivery  during  the  sound  health  and  insur- 
able condition  of  Cable,  and  with  the  wrongful  intent  and  purpose  of  having  the 
policy  become  immedlatdy  effectual  for  the  benefit  of  the  estate  of  Cable  in 
case  his  illness  should  terminate  fatally.  The  plaintiff  had  no  knowledge  of 
Cable's  Illness  until  his  death.  That  said  illness  was  not  made  known  to 
the  plaintiff,  but  was  purposely  and  willfully  concealed  from  it,  and,  had  the 
plaintiff  known  of  his  condition,  it  would  not  ^ave  delivered  to  said  Cable  the 
policy,  and  the  plaintiff  never  authorized  the  delivery  of  the  policy  through 
Lord  under  the  conditions  existing  when  Lord  obtained  it.  The  premium  which 
Lord  paid  was  paid  with  the  funds  of  Lord,  and  not  those  of  Cable.  Cable 
never  authorized  Lord  to  accept  the  policy  and  pay  for  the  same,  and  did  not 
during  his  lifetime  ratify  what  was  done.  Lord  was  not  an  agent  of  C^ble 
for  the  purpose  of  receiving  the  policy  and  paying  the  premium.  The  procuring 
of  the  policy  by  Lord  was  not  a  delivery  to  Cable,  and  the  procuring  of  the 
policy  and  Its  delivery  by  him  to  Cable  individually  did  not  create  an  effectual 
contract  In  the  forenoon  of  the  same  day,  and  an  hour  or  more  before  the 
filing  of  the  original  bill  in  this  case,  the  defendant  began  in  the  superior  court 
of  Cook  connty  an  action  at  law  against  the  plaintiff  for  the  computed  amount 
of  said  policy  of  insurance,  laying  the  damages  at  $56,000,  and  caused  a  sum- 
mons to  be  issued,  which  was  served  upon  the  agent  of  the  plaintiff  on  the  15th 
day  of  May,  1899.  The  summons  in  this  action  was  served  upon  the  defendant 
on  the  day  on  which  the  bill  was  filed,  to  wit,  on  the  11th  day  of  May,  1899. 
The  bill  further  alleges,  by  way  of  showing  that  the  plaintiff  has  not  an  ade- 
quate and  complete  remedy  at  law,  that  the  state  of  Illinois,  by  legislative 
enactment,  has  sought  to  prevent  the  removal  into  this  court  by  Insurance  com- 
panies of  actions  similar  to  this,  and  has  destroyed  such  right,  or  made  its 
exercise  impracticable,  by  providing  that  insurance  companies  shall  forfeit 
and  lose  their  right  to  do  business  In  the  state  of  Illinois  upon  removing  any 
TOoh  action  into  this  court;  that  by  removing  the  action  to  this  court  the 
plaintiff  might  lose  its  right  to  transact  business  in  the  state  of  Illinois,  and 
would  certainly  become  involved  in  a  serious  controversy  with  the  state  respect- 
ing the  transaction  of  any  subsequent  business  by  the  plaintiff  therein;  that  the 
laws  of  the  state  upon  certain  questions  of  general  insurance  law,  as  interpreted 
by  its  highest  legal  tribunal,  and  applicable  to  the  facts  in  this  case,  are 
somewhat  different  from  the  law  as  interpreted  by  the  federal  courts  upon  the 
same  questions,  and,  from  the  standpoint  of  the  federal  courts,  are  unduly  and 
erroneously  adverse  to  insurance  companies;  that  the  plaintiff  is  entitled  to 
an  application  of  the  law  according  to  the  decisions  of  the  federal  court,  and 
that  under  the  facts  set  forth  in  the  bill  the  plaintiff  is  without  a  due  and 
proper  remedy  at  law  in  respect  to  the  claim  of  the  defendant  under  said  in- 
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surance  policy,  and  Is  without  any  remedy  at  law  whatever  In  the  United 
States  court;  that  prior  to  the  filing  of  the  original  bill  the  amount  of  the 
premium  paid  by  Lord,  with  lawful  interest  thereon,  was  offered  and  tendered 
by  the  plaintiff  to  Lord  and  to  the  defendant  in  lawful  money  of  the  United 
States,  which  was  refused  by  them.  Other  facts  and  circumstances  are  alleged, 
but  these  are  sufficient  for  the  purpose  of  determining  the  question  before  the 
court. 

Gilbert  E.  Porter,  for  appellant. 
W.  S.  Oppenheim,  for  appellee. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  ALLEN,  District 
Judges. 

BUNN,  District  Judge,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

It  must,  we  think,  be  conceded  that  the  bill  in  this  case  alleges 
facts  constituting  a  good  cause  of  action  in  equity  for  the  canceUa- 
tion  of  the  policy,  unless  the  plaintiff  has  a  full  and  adequate  rem- 
edy at  law  for  the  same  cause.  A  suit  at  law  has  been  commenced 
in  the  state  court  of  Illinois  to  recover  upon  the  policy,  and,  if  it 
be  an  adequate  remedy  at  law  to  turn  the  plaintiff  over  for  liti- 
gation of  its  rights  in  the  state  court  under  the  circumstances  set 
out  in  the  bill,  then  the  United  States  circuit  court  in  equity  should 
disclaim  jurisdiction.  But  there  are  two  reasons  why  we  think  the 
remedy  thus  open  to  the  plaintiff,  of  having  its  rights  determined  in 
an  action  at  law,  does  not,  meet  the  requirements  of  the  rule:  The 
first  is  that  the  plaintiff  being  a  citizen  of  New  York,  and  the  defend- 
ant a  citizen  of  Illinois,  the  plaintiff,  under  the  constitution,  has  the 
right  to  come  to  the  federal  court  for  an  adjudication.  For  a  person 
entitled  to  litigate  in  the  federal  court,  it  is  not  an  adequate  remedy 
at  law  to  be  invited  into  a  state  court  by  his  antagonist  to  adjudicate 
his  rights.  Second,  the  remedy  open  to  the  plaintiff  is  one  not  under 
its  own  control,  but  in  the  control  and  discretion  of  the  opposite  party. 
These  two  principles,  we  think,  are  sufficient  to  confer  a  legal  discre- 
tion upon  the  federal  court,  which  it  ought  to  exercise,  in  favor  of  its 
own  jurisdiction,  in  behalf  of  any  person  or  corporation  which,  from 
its  citizenship,  has  the  undoubted  privilege  of  having  its  rights  ad- 
judicated in  the  federal  court.  The  remedy  at  law,  in  order  to  defeat 
the  right  to  proceed  in  equity,  should  be  fuil  and  adequate.  It  should 
be  as  practical  and  efficient  to  the  ends  of  justice  and  its  prompt  ad- 
ministration as  the  remedy  in  equity.  Boyce  v.  Grundy,  3  Pet.  210,  7 
L.  Ed.  655;  Sullivan  v.  Railroad  Co.,  94  U.  S.  806,  24  L.  Ed.  324.  And 
the  application  of  the  rule  depends  upon  the  circumstances  of  each 
case.    Watson  v.  Sutherland,  5  Wall.  74, 18  L.  Ed.  580. 

In  the  federal  courts  it  is  well  settled  that  the  court  will  not  turn 
a  suitor  in  equity  over  to  a  remedy  at  law  in  the  state  courts,  but  only' 
to  the  law  side  of  the  federal  court.  This  was  adjudicated  as  early 
as  1823,  in  Mayer  v.  Foulkrod,  4  Wash.  O.  C.  349,  Fed.  Cas.  No.  9,341. 
That  was  a  case  in  equity  for  the  recovery  of  a  legacy,  and  it  was  sug- 
gested that  the  complainant  had  a  remedy  at  law  in  the  state  court; 
but  the  court,  by  Washington,  J.,  said: 

•*If  the  counsel  for  the  defendant  meant  to  argue  that,  because  the  plaintiff 
might  have  maintained  an  action  In  the  state  court  for  the  recovery  of  the 
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legacy,  therefore  the  equity  Jurisdiction  of  this  court  Is  ousted,  we  must  pro- 
test against  the  doctrine.  This  case  Is  clearly  within  the  jurisdiction  of  this 
court  No  objection  can  be  made  to  the  Jurisdiction  of  the  equity  side  of  it, 
bat  that  there  Is  complete  and  adequate  remedy  on  the  other  side  of  this  court. 
It  is  no  argument  to  say  that  the  plaintiff  may  have  such  a  remedy  (could  it 
even  be  truly  said)  in  the  state  court.  The  conclusive  answer  is  that  the 
plaintiff  Is  under  no  obligation  to  resort  to  that  Jurisdiction." 

Bean  v.  Smith,  2  Mason,  252,  Fed.  Cas.  No.  1,174,  is  a  still  earlier 
case,— decided  in  1821;  opinion  by  Mr.  Justice  Story.  This  was  an 
action  in  equity  to  set  aside  conveyances  for  fraud.  The  court,  in  its 
opinion,  says: 

•The  other  objection  is  not  so  much  to  the  competency  of  the  court,  as  In 
the  nature  of  a  demurrer  to  the  bill  for  want  of  equity.  Much  stress  has  been 
laid  upon  that  clause  of  the  Judiciary  act  of  1789  (chapter  20,  §  16)  which  de- 
clares 'that  suits  in  equity  shall  not  be  sustained  In  either  of  the  courts  of  the 
United  States,  In  any  case  where  plain,  adequate  and  complete  remedy  may  be 
had  at  law.'  I  take  this  clause  to  be  merely  afflrmatiye  of  the  general  doctrine 
of  courts  of  equity,  and  in  no  sense  Intended  to  narrow  the  jurisdiction  of  such 
courts.  It  has  been  repeatedly  held  by  the  supreme  court  that  the  equity 
Jorisdictlon  of  the  courts  of  the  United  States  does  not  depend  upon  what  Is 
exercised  by  courts  of  equity  or  courts  of  law  in  the  several  states,  but  de- 
pends upon  what  is  a  proper  subject  of  equitable  relief  in  courts  of  equity  in 
England,  the  great  reservoir  from  which  we  have  extracted  our  principles  of 
Jurisprudence.  If,  therefore,  a  bill  of  this  sort  states  a  case  properly  within 
the  cognizance  of  courts  of  equity,  according  to  the  general  doctrines  of  their 
Jurisprudence,  I  should  have  no  difficulty  in  overruling  this  objection,  although 
the  state  courts  of  Rhode  Island  might  afford  some  sort  of  remedy  at  law  to 
aid  the  plaintiff.  There  are  many  cases  In  which  courts  of  law  and  equity 
exercise  a  concurrent  Jurisdiction,  and  the  Judiciary  act  never  intended  to  dis- 
turb that  Jurisdiction.  In  such  cases  it  is  supposed  that  the  remedy  at  law  is 
not  adequate  and  complete  for  all  the  purposes  for  which  the  plaintiff  may 
claim  relief." 

In  the  leading  case  of  Smyth  v.  Ames,  169  U.  S.  466, 18  Sup.  Ct.  418, 
42  L,  Ed.  819,  it  is  said  in  the  very  able  opinion  by  Mr.  Justice  Harlan 
that: 

**The  adequacy  or  inadequacy  of  a  remedy  at  law  for  the  protection  of  one 
entitled  upon  any  ground  to  Invoke  the  powers  of  a  federal  court  is  not  to  be 
conclusively  determined  by  the  statutes  of  the  particular  state  in  which  suit 
may  be  brought  One  who  is  entitled  to  sue  in  the  federal  circuit  court  may 
Invoke  its  Jurisdiction  In  equity  wherever  the  established  principles  and  rules 
of  equity  permit  such  a  suit  in  that  court,  and  he  cannot  be  deprived  of  that 
right  by  reason  of  his  being  allowed  to  sue  at  law  in  a  state  court  on  the  same 
cause  of  action.  It  is  true  that  an  enlargement  of  equitable  rights  arising- from 
the  statutes  of  a  state  may  be  administered  by  the  circuit  courts  of  the  United 
States.  Case  of  Broderick's  Will,  21  WaU.  503,  22  L.  Ed.  509;  HoUand  v.  Chal- 
l«i.  110  U.  S.  15,  3  Sup.  Ct.  496.  28  L.  Ed.  52;  Dick  v.  Foraker,  155  U.  S.  404. 
415.  15  Sup.  Ct.  124,  39  L.  Ed.  201;  Bardon  v.  Improvement  Co.,  157  U.  S.  327, 
330,  15  Sup.  Ct.  650.  39  L.  Ed.  719;  Rich  v.  Braxton,  158  U.  S.  375,  15  Sup. 
Ct  1006.  39  L.  Ed.  1022.  But  if  the  case,  In  its  essence,  be  one  cognizable  in 
equity,  the  plaintiff — the  required  value  being  In  dispute — may  invoke  the 
equity  powers  of  the  proper  circuit  court  of  the  United  States  wherever  Juris- 
diction attaches  by  reason  of  diverse  citizenship,  or  upon  any  other  ground 
of  federal  jurisdiction." 

Coler  V.  Board  (C.  C.)  89  Fed.  257,  was  a  bill  by  the  holders  of  county 
bonds  to  prevent  the  county  officials  from  applying  certain  funds  to 
any  purpose  except  to  pay  the  interest  coupons.  The  defendants 
questioned  the  jurisdiction  of  the  court  on  the  same  ground  relied 
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upon  here.    The  court,  by  Bimontony  C.  J.,  in  disposing  of  the  ques- 
tion,  sajs: 

'*Such  a  remedy  might,  perhaps,  be  focmd  In  the  practice  mider  the  Cdde  of 
North  Carolina,  hot  ttiis  wiU  not  affect  the  ancient  and  weU-established  inris- 
diction  of  the  court  of  equity.  The  adequacy  or  Inadequacy  of  a  remedy  at  law 
for  the  protection  of  one  entitled  on  any  ground  to  invoke  the  powers  of  a 
federal  court  ia  not  to  be  condnsively  determined  by  the  statute  of  the  particii- 
lar  state  in  which  suit  may  be  brought  Smyth  v.  Ames,  109  U.  S.  516,  IS 
Sup.  Ct.  418,  42  L.  Ed.  819.  The  test  is,  has  he  a  remedy  at  law  in  this  court? 
If  he  has  not,  then  a  court  of  equity  has  jurisdiction." 

In  8tai)ton  v.  Embrj,  46  Conn.  595,  a  bill  was  filed  to  ^join  an 
action  at  law  upon  a  judgment  rendered  in  the  District  of  Colombia. 
In  the  opinion,  by  Pardee,  J.,  it  is  said: 

**It  is  claimed  by  the  counsel  for  the  respondent  tliat  this  right  to  go  into  the 
court  which  rendered  the  judgment  and  ask  for  a  new  trial, — a  remedy  which. 
it  is  claimed,  is  open  to  the  petitioners  under  the  laws  of  the  District  of 
Columbia, — is  an  adequate  legal  remedy,  and  that  this  court  cannot  assume 
equitable  Jurisdiction  orer  the  matter  while  the  petitioners  have  this  remedy. 
But  no  legal  remedy  can  be  considered  adequate  which  a  party  is  compelled  to 
go  into  a  foreign  jurisdiction  to  araO  himself  of.  It  must  be  a  remedy  which 
our  own  courts  can  apply.*' 

Suits  for  the  cancellation  and  delivery  up  of  conveyances,  insnr- 
ance  policies,  and  other  contracts,  obtained  by  fraud,  constitute  an 
immemorial  head  of  equity  jurisdiction.  Joyce,  in  his  elaborate  work 
on  Insurance  (section  1674),  says: 

"If  the  contract  is  obtained  by  fraud  or  deception,  or  by  false  and  fraudulent 
misrepresentations,  •  •  •  equity  wiU  take  cognizance  and  grant  relief. 
So,  also,  will  jurisdiction  be  oitertained  If  the  party  has  no  adequate  remedy 
at  law.  But  the  fact  that  the  party  has  an  adequate  remedy  at  law  does  not 
of  necessity  preclude  a  resort  to  equity,  nor  does  it  follow  that  for  such  reason 
a  court  of  equity  will  refuse  to  entertain  jurisdiction.  If  the  special  drconh 
stances  would  render  It  inequitable,  unjust,  or  a  hardship  to  compel  the  plain- 
tiff to  await  a  suit  at  the  instance  of  the  other  party,  the  court  wiU  exercise 
Its  power." 

This,  no  doubt,  is  now  the  reasonable  and  vt^ell-established  rule. 

The  case  of  British  EquitaUe  Assur.  Co.  v.  Great  Western  Ry.  Co., 
20  Law  T.  422,  was  a  case  of  the  procurement  of  a  policy  of  life  insur- 
ance by  a  gross  fraud,  similar  to  the  one  practiced  in  this  case,  if  the 
allegations  of  the  bill  be  true.  It  was  brought,  also,  as  in  this  case, 
after  the  death  of  the  insured.  The  same  objection  was  made  to  the 
jurisdiction  as  is  made  in  the  case  at  bar.  Lord  Justice  OifEard, 
in  his  opinion  concurring  in  the  main  opinion,  says: 

"I  was  surprised,  I  must  say,  to  hear  the  question  of  jurisdiction  argued  in 
this  case.  If  there  is  any  one  thing  clearer  than  another,  it  is  that  in  such 
a  case  as  this  this  court  has  jurisdiction." 

In  that  case  the  policy  had  been  assigned  before  suit  brought,  but 
equity  took  jurisdiction  to  decree  a  cancellation;  and  Lord  Justice 
Selwyn,  after  stating  the  circmnstances  of  the  fraud,  concludes  his 
opinion  in  these  words: 

* 'Under  these  circumstances,  therefore,  I  think  it  quite  dear  that  the  policy 
is  a  void  policy,  and  one  which  the  office  was  entitled  to  file  a  bill  to  have 
canceled  and  delivered  up;  and,  considering  the  very  serious  consequences  to 
insurance  companies  of  disputing  upon  any  other  than  very  clear  ground.  In 
this  case,  as  I  have  formed  a  very  clear  opinion  that  in  my  judgment  they  were 
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fully  justified  in  resisting  this  claim,  that  there  was  no  foundation  for  this 
appeal,  and  that  it  must  be  dismissed  with  costs.*' 

The  fraud  in  the  case  at  bar  does  not  rest  upon  proof.  It  stands 
admitted  by  the  answer.  The  deceased  applies  for  an  insurance 
upon  his  own  life  for  |50,000.  He  answers  all  the  questions  in  re- 
gard to  his  physical  condition  in  a  satisfactory  manner.  He  is 
physically  sound  when  the  application  is  made  and  the  policy  ten- 
dered. But  he  declines  to  receive  it,  because  he  wants  to  know  some- 
thing more  of  the  company  before  investing.  Afterwards,  and  be- 
fore anything  more  is  done,  he  is  taken  down  with  acute  pneumonia, 
and  his  chances  for  life  are  desperate.  His  friend  now  steps  in, 
knowing  all  the  facts  in  regard  to  the  changed  condition  of  the  as- 
sured, pays  the  premium,  and  takes  a  delivery  of  the  policy  to  himself; 
the  company  knowing  nothing  of  assured's  sickness.  That  day,  or 
the  day  but  one  after,  the  assured  dies,  as  it  was  expected  he  would. 
The  fraud  x)erpetrated  is  something  quite  appalling,  in  the  baldness 
and  boldness  of  its  outlines.  Upon  the  allegations  of  fact  in  the  bill 
which  are  admitted  to  be  true,  it  stands  out  "gross  as  a  mountain, 
open,  palpable.*'  Under  the  circumstances,  it  seems  hardly  incum- 
bent on  the  court  to  make  excuses  for  taking  jurisdiction  in  equity 
to  cancel  the  policy,  without  subjecting  the  company  to  the  un- 
certainty and  delay  attending  a  litigation  in  the  state  court,  over 
which  it  can  exercise  no  essential  control,  but  the  jurisdiction  of 
which  rests  substantially  in  the  will  and  discretion  of  another  party. 
Upon  the  hearing  on  the  merits,  if  the  evidence  should  present  the 
case  in  any  other  light,  and  it  should  appear  that  the  remedy  at  law 
w^onld  be  adequate,  the  bill  could  then  be  dismissed. 

Mr.  Joyce  (Joyce,  Ins.  §§  1674,  1680)  sums  up  the  authorities  on 
this  subject  in  the  following  words: 

•The  result  of  the  cases  seems  to  be  this:  That,  If  equitable  Interposition 
la  sought  before  loss  or  death,  the  right  of  the  plaintiff  to  the  aid  of  the  court 
Is  better  than  it  would  be  were  he  to  wait  untU  after  loss  or  death,  when  the 
qaestioD  might  arise  whether  his  remedy  by  way  of  defense  to  an  action 
at  law  on  the  policy  would  not  be  adequate,  and  when  It  would  be  necessary 
to  show  that  some  obstacle  prevented  malting  the  defense  at  law.  In  other 
words,  having  no  remedy  at  law  before,  loss,  the  case  presented  by  a  bill 
brought  after  loss  would  have  to  show,  notwithstanding  a  then  existing  adequate 
remedy  at  law,  that  resort  to  equity  was  necessitated  by  some  particular  circum- 
stance of  equitable  cognizance  warranting  equitable  relief;  and  it  would  seem 
reasonable  to  state  as  a  rule  that  the  fact  that  the  loss  has  occurred  is  not  con- 
<;laaiTe,  and  uiwn  a  proper  averment  of  facts  showing  that  a  resort  to  equity  Is 
either  necessary,  expedient,  or  proper,  or  that  some  obstacle  prevents  a  com- 
plete defense  at  law,  the  court  may.  In  a  reasonable  and  proper  exercise  of  that 
<llscretioD  which  Is  generally  exercised  In  matters  of  cancellation,  talse  cogni- 
zance and  grant  relief." 

The  case  of  Insurance  Co.  v.  Bailey,  13  Wall.  616,  20  L.  Ed.  501,  is 
relied  upon  to  show  that  a  suit  in  equity  cannot  be  maintained  to  can- 
cel a  policy  after  the  death  of  the  insured.  But  the  case  does  not 
po  quite  so  far  as  that.  The  case  was  heard  in  the  circuit  court  upon 
the  merits,  and  the  bill  dismissed  because  it  appeared  that  an  action 
at  law  was  then  pending  in  the  same  court  upon  the  law  side,  and  that 
the  remedy  which  the  complainant  could  avail  himself  of  there  would 
be  adequate;  and  the  supreme  court  affirmed  the  decree.    What  the 
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court  held  was  that,  although  equity  had  power  to  order  the  delivery 
up  and  cancellation  of  a  policy  of  insurance  obtained  on  fraudulent 
representations  and  suppressions  of  facts,  yet  it  will  not  generally  do 
so,  when  these  representations  and  suppressions  can  be  perfectly  well 
used  as  a  defense  at  law  in  a  suit  upon  the  policy.  Here  the  suit  at 
law  was  pending  in  the  same  court.  There  was  no  invitation  to  the 
plaintiff  to  go  into  another  jurisdiction  to  seek  an  adjudication  of  his 
rights.  Tlie  point  was  not  raised  nor  adjudicated  as  to  whether  a 
remedy  at  law  could  be  adequate,  and  as  effectual  as  the  remedy  in 
equitv,  where  the  complainant  had  not  the  remedy  under  his  own 
control.  In  the  recent  case  of  Bank  v.  Rtone  (0.  €.)  88  Fed.  383, 
heard  before  Mr.  Justice  Harlan,  sitting  with  the  two  circuit  judges, 
this  question  seems  to  have  been  adjudicated.  A  bill  was  filed  to 
restrain  collection  of  taxes  under  an  act  of  the  legislature  of  Ken- 
tucky, upon  the  ground  that  the  act  was  unconstitutional,  in  that  it 
impaired  the  obligation  of  the  contract  contained  in  the  bank's 
charter  from  the  state.  The  case,  like  this,  was  heard  upon  demurrer 
to  the  bill.  In  answer  to  the  same  contention  that  is  made  here, — 
that  an  adequate  remedy  at  law  existed, — ^the  court,  by  Mr.  Justice 
Harlan,  says: 

"It  would  seem  clear  that  a  court  of  equity  wlU  not  withhold  relief  from 
a  suitor  merely  because  he  may  have  an  adequate  remedy  at  law  If  his  ad- 
versary choose  to  jrive  It  to  him.  The  rpmedy  at  law  cannot  be  adequate  If 
Its  adequacy  depends  upon  the  will  of  the  opposing  party.  To  refuse  relief  in 
equity  upon  the  jfround  that  there  is  a  remedy  at  law,  it  must  appear  that  the 
remedy  at  law  is  as  practical  and  efl3cient  to  the  ends  of  Justice  and  its  prompt 
administration  as  the  remedy  in  equity." 

And  this  rule  seems  perfectly  reasonable  and  sound.  A  similar 
rule  is  applied  in  cases  where  a  claim  to  real  estate  is  set  up  against 
a  party  in  possession,  though  in  that  case  other  considerations  con- 
cur. The  party  in  possession  need  not  wait  for  an  action  of  eject- 
ment by  his  adversary,  but  may  file  his  bill  in  equity  to  quiet  the  title 
and  have  the  claimant's  title  adjudicated.  It  is,  no  doubt,  true  that 
the  plaintiff,  if  it  was  willing  to  incur  the  loads  and  forfeitures  im- 
posed by  the  Illinois  statutes  upon  foreign  corporations  doing  busi- 
ness in  that  state,  and  who  attempt  to  remove  actions  from  the  state 
to  the  federal  court,  might  go  into  the  state  court  and  have  the  action 
at  law  removed  to  the  federal  court.  Insurance  Co.  v.  Morse,  20 
Wall.  445,  22  L.  Ed.  365;  Barron  v.  Burnside,  121  U.  S.  186,  7  Sup.  Ct. 
931,  30  L.  Ed.  015;  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  202,  13 
Sup.  Cf.  44,  36  L.  Ed.  377.  But  when  it  came  there  it  would  not  have 
control  of  it.  The  plaintiff  in  that  cause  would  control  the  action. 
She  could  bring  it  to  trial,  or  she  could  delay  as  long  as  possible,  and 
then  discontinue  it;  wait  for  the  plaintiff's  witnesses  to  die  or  go  be- 
yond the  jurisdiction  of  the  court,  and  then  commence  again  in  the 
same  or  some  other  state  court.  It  would  be  in  her  discretion  to  say 
when  and  where  the  defendant  should  have  his  remedy.  A  remedy  so 
much  in  the  discretion  and  control  of  the  adversary  party  can  hardly 
be  said  to  be  as  efficient  practically  as  the  one  in  equity  to  cancel  the 
policy.  Very  likely  the  plaintiff  would  choose  to  try  the  case  in  the 
state  court,  rather  than  subject  itself  to  the  penalty  of  losing  its  busi- 
ness in  the  state.    But  should  the  plaintiff  be  put  to  such  an  election, 
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under  the  circumetances  of  the  case?  It  is  quite  evident  the  plaintiff 
has  had  no  opportunity  to  bring  this  action  before  the  death  of  the  as- 
sored,  because  that  death  took  place  immediately  after  the  delivery  of 
the  policy  to  Lord. 

We  are  therefore  of  opinion,  under  the  allegations  of  the  bill,— the 
federal  court  having,  by  the  commencement  of  the  suit,  obtained 
jarisdiction  both  of  the  subject-matter  and  of  the  parties,  and  the 
only  objection  being  that  the  plaintiff  has  an  adequate  remedy  at 
law, — that  the  court  should  have  entertained  the  cause  and  overruled 
the  demurrer  to  the  bill.  The  decree  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 


m  Fed.  426.) 

WEST  V.  GAMMON  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    December  4,  1899.) 

No.  771. 

Criminal  Law  —  Constitutional  Right  to  Trial  by  Jury  —  Judgment  on 
Plea  op  Guilty. 

The  trial  by  Jury,  the  right  to  which  is  secured  to  the  accused  in  aU 
criminal  prosecutions  by  the  sixth  amendment  to  the  constitution,  is  a 
trial  according  to  the  course  of  the  common  law,  as  It  existed  at  the  time 
such  amendment  was  adopted,  and  by  that  law  the  court  might  proceed 
to  judgment  upon  a  plea  of  guilty,  and  a  trial  by  jury  was  necessary  only 
in  cases  where  the  accused,  by  plea  of  not  guilty,  had  made  an  issue  to  be 
tried;  hence  a  judgment  of  conviction  rendered  on  a  plea  of  guilty,  volun- 
tarily entered,  and  which  leaves  no  issue  of  fact  for  trial,  Is  not  in  violation 
of  the  constitutional  rights  of  the  defendant. ^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

Ellis  Cocke,  for  appellant. 
Abram  M.  Tillman,  U.  S.  Atty. 

Before  TAFT,  LURTON,  and  DAY,  Circuit  Judges. 

DAY,  Circuit  Judge.  TWs  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  Middle  district  of  Tennessee,  in  which  it 
is  sought  to  reverse  the  judgment  of  the  circuit  court  in  a  proceed- 
ing in  habeas  corpus  in  which  the  writ  was  sued  out  to  obtain  the 
release  of  the  appellant  from  confinement  in  the  penitentiary  in  the 
state  of  Tennessee,  under  a  sentence  passed  upon  him  by  the  circuit 
court  of  the  United  States  upon  his  pleas  of  guilty  of  offenses  arising 
under  sections  3279  and  3281  of  the  Revised  Statutes  of  the  United 
States.  It  is  disclosed  in  the  record  that,  having  been  arraigned 
npon  indictments  duly  found  for  violation  of  these  sections,  appel- 
lant pleaded  guilty,  and  was  sentenced,  in  accordance  with  the  stat- 
ute, to  pay  a  fine  of  |1,000  and  costs,  and  be  imprisoned  for  a  period 
of  16  months,  in  each  case  the  sentences  to  run  concurrently.  There 
was  no  objection  at  the  time  on  the  part  of  appellant  or  his  counsel 

^  See  note  at  end  of  case. 
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to  these  proceedings,  and  the  appellant  was  committed  accordingly. 
Afterwards  a  petition  for  a  writ  of  habeas  corpus  was  filed  with 
the  derk  of  the  court  below,  alleging  that  appellant  was  wrongfully 
restrained  of  his  liberty,  because  the  sentence  imposed  was  in  viola- 
tion of  the  rights  guarantied  to  him  by  article  6  of  the  amendments 
to  the  federfd  constitution.  A  writ  having  been  issued  and  hear- 
ing had,  the  circuit  court  declined  to  grant  the  prayer  of  the  petition, 
and  dismissed  the  same;  to  which  action  appellant  excepted,  and 
the  case  is  brought  here  for  review.  The  question  made  is,  was  it 
proper  for  the  court  to  sentence  the  appellant  upon  his  plea  of 
guilty  without  the  intervention  of  a  jury?  The  claim  of  the  appel- 
lant is  that  this  action  is  in  violation  of  the  sixth  amendment  of  the 
constitution  of  the  United  States,  which  reads: 

'In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  Jury  of  the  state  and  district  wherein  the 
crime  shaU  have  been  committed,  which  district  shaU  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion; to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the  assistance  of  coun- 
sel for  his  defense." 

It  is  manifestly  the  purpose  of  this  amendment,  among  other 
things,  to  preserve  to  the  accused  in  all  criminal  prosecutions  the 
right  to  a  speedy  and  public  trial  by  an  impartial  jury  in  the  state 
and  district  wherein  the  crime  has  been  committed.  It  is  claimed 
by  the  appellant  that  this  language  means,  not  only  that  the  ac- 
cused shall  have  the  right,  if  he  shall  see  fit  to  claim  it,  to  a  jury  trial 
in  prosecutions  for  crime,  but  requires  that  he  be  convicted  and 
punished  for  a  criminal  offense  in  no  other  way,  not  even  by  con- 
fession of  guilt  by  plea  in  open  court.  It  is  claimed  that  it  is  the 
purpose  to  secure  to  the  accused,  beyond  the  possibility  of  waiver, 
in  prosecutions  in  the  United  States  courts  for  crimes  against  the 
United  States,  immunity  of  punishment,  unless  conviction  be  had 
by  a  competent  jury.  It  is  well  settled  by  repeated  decisions  in  the 
state  and  federal  courts  that  constitutional  provisions  aiming  to 
preserve  to  the  citizens  of  the  United  States  the  right  of  trial  by 
jury  have  reference  to  that  right  as  it  existed  at  the  time  of  the 
adoption  of  such  constitutional  guaranty.  This  amendment  to  the 
constitution  must  be  construed  with  reference  to  the  common-law 
right  to  a  jury  trial  as  the  same  existed  at  the  time  of  its  adoption 
as  a  part  of  the  federal  constitution.  This  is  the  conclusion  of  Judge 
Cooley  in  his  work  on  Constitutional  Limitations  (5th  Ed.  319): 

"Accusations  of  criminal  conduct  are  tried  at  the  common  law  by  jury;  and 
wherever  the  right  to  this  trial  is  guarantied  by  the  constitution,  without  quali- 
fication or  restriction,  it  must  be  understood  as  retained  in  all  those  cases 
which  were  triable  by  Jury  at  the  common  law,  and  with  all  the  common-law 
incidents  to  a  jury  trial,  so  far,  at  least,  as  they  can  be  regarded  as  tending 
to  the  protection  of  the  accused." 

In  the  late  case  of  Thompson  v.  Utah,  170  U.  S.  343,  18  Sup.  Ct 
620,  42  L.  Ed.  1061,  Mr.  Justice  Harlan,  in  considering  the  question 
of  the  right  to  jury  trial,  says: 

''Assuming,  then,  that  the  provisions  of  the  constitution  relating  to  trials 
for  crimes  and  to  criminal  prosecutions  apply  to  the  territories  of  the  United 


Digitized  by'V^OOQlC 


WEST   V.  GAMMON.  273 

States,  the  next  Inquiry  is  whether  the  jury  referred  to  In  the  original  con- 
stitatlon  and  in  the  sixth  amendment  is  a  Jury  constituted,  as  it  was  at  com- 
mon law,  of  twelve  persons,  neither  more  nor  less.  2  Hale,  P.  C.  161;  1 
Chit  Cr.  Law,  505.  This  question  must  be  answered  in  the  affirmative. 
When  Magna  Gharta  declared  that  no  freeman  should  be  deprived  of  life,  etc., 
*but  by  the  judgment  of  his  peers  or  by  law  of  the  land,*  it  referred  to  a  trial 
by  twelve  jurors.  Those  who  emigrated  to  this  country  from  England  brought 
with  them  this  great  privilege  *as  their  birthright  and  inheritance,  as  a  part 
of  that  admirable  common  law  which  had  fenced  around  and  interposed  bar- 
riers on  every  side  against  the  approaches  of  arbitrary  power.*  2  Story,  Const. 
f  1779.  In  Bac.  Abr.  tit.  *JurIes,*  it  is  said:  *The  trial  per  pais,  or  by  jury 
of  one*s  country,  is  justly  esteemed  one  of  the  principal  excellencies  of  our 
constitution;  for  what  greater  security  can  any  person  have  in  life,  liberty, 
or  estate  than  to  be  sure  of  not  being  devested  of,  or  injured  in,  any  of  these, 
without  the  sense  and  verdict  of  twelve  honest  and  Impartial  men  of  his  neigh- 
borhood? And  hence  we  find  the  common  law  herein  confirmed  by  Magna 
Cbarta.*  So,  in  1  Hale,  P.  C.  83:  The  law  of  England  hath  afforded  the  best 
method  of  trial  that  is  possible,  of  this  and  all  other  matter  of  fact,  namely, 
by  a  jury  of  twelve  men,  all  concurring  in  the  same  judgment,  by  the  testl- 
Ewny  of  witnesses  viva  voce,  in  the  presence  of  the  judge  and  jury,  and  by  the 
inspection  and  direction  of  the  judge.*  It  must  consequently  be  taken  that 
the  word  'jury*  and  the  words  'trial  by  jury*  were  placed  in  the  constitution 
of  the  United  States  with  reference  to  the  meaning  affixed  to  them  in  the 
law  as  it  was  in  this  country  and  in  England  at  the  time  of  the  adoption  of 
that  instrument.** 

The  learned  justice  herein  emphasizes  the  fact  that  the  constitu- 
tional right  of  a  citizen  to  a  trial  by  jury  has  reference  to  that  right 
as  it  was  understood  in  this  country  and  in  England  at  the  time  of 
the  adoption  of  the  constitution.  An  examination  of  the  earliest 
writers  on  criminal  law  will  show  that  at  the  common  law,  as  it 
stood  at  the  time  of  the  adoption  of  the  amendment  in  question, 
the  right  to  a  trial  by  jury  existed  only  in  cases  where  the  accused 
had  made  by  his  plea  an  issue  properly  triable  by  a  jury.  Should 
the  accused  see  fit  to  plead  guilty,  and  thus  raise  no  issue,  there  was 
no  necessity  for  a  trial.  The  accused,  by  the  plea  of  guilty,  elimi- 
nated all  issues  of  fact,  and  left  nothing  to  be  submitted  to  a  jury. 
Had  he  denied  his  guilt,  he  would  have  had  a  right  to  have  had  that 
issue  determined  by  a  competent  jury  of  12  men.  This  was  not  the 
only  method  in  which  a  conviction  could  be  had.  A  conviction  of 
crime  may  be  had  in  two  ways, — either  by  the  verdict  of  a  jury, 
or  by  the  confession  of  the  accused  in  open  court,  which  is  the  high- 
est conviction.  Clark,  Cr.  Proc.  p.  372,  and  note.  The  supreme 
coort  of  New  Hampshire  had  occasion  to  consider  this  question  in 
a  case  arising  in  that  state  under  a  statute  which  permitted  a  person 
to  plead  guilty  of  murder,  leaving  the  court  to  determine  the  degree 
of  the  crime.  The  constitution  of  that  state  guarantied  to  the  ac- 
cused a  right  to  trial  by  jury,  and  it  was  claimed  that  in  no  other 
way  could  his  guilt  be  ascertained.  In  a  learned  opinion  by  Judge 
Blodgett,  the  subject  was  very  thoroughly  canvassed.  State  v.  Almy, 
67  N.  H.  274,  28  Atl.  372.    The  judge  says: 

"In  criminal  proceedings,  a  confession  of  the  offense  by  the  party  charged, 
hj  a  plea  of  guilty,  is  the  highest  Isind  of  conviction  of  which  the  case  admits 
(2  Hawk.  P.  C.  c.  31,  §  1;  2  Hale,  P.  C.  225;  4  Bl.  Comm.  362),  and  subjects 
hhn  to  precisely  the  same  punishment  as  if  he  were  tried  and  found  guUty  by 
Terdict  (1  Archb.  Cr.  Prac.  &  PI.  110).  And  the  effect  of  a  confession  being 
to  sopply  the  want  of  evidence  (Rex  v.  GCall,  1  Term  R.  320),  it  is  an  admis- 
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slon  of  erery  material  fact  well  pleaded  in  the  Indictment,  and  authorizes  the 
court  having  jurisdiction  of  the  offense  to  proceed  to  judgment  4  BL  Comm. 
321>;  1  Chit.  Cr.  Law,  429;  1  Bish.  Cr.  Proc.  795." 

It  will  be  observed  that  the  principles  of  law,  as  stated  by  the 
early  common-law  writers  upon  this  subject,  made  it  perfectly  com- 
petent for  the  accused  to  enter  a  plea  of  guilty,  and  for  the  court  to 
proceed  to  enter  a  judgment  upon  that  plea,  in  the  same  manner  as 
it  would  have  done  had  there  been  a  trial  and  verdict  of  guilty  by 
a  jury.  In  discussing  the  meaning  of  "trial  by  jury,"  in  article  16 
of  the  bill  of  rights  in  the  constitution  of  that  state, — ^and,  in  our 
judgment,  the  phrase  is  used  in  the  same  sense  in  the  sixth  amend- 
ment of  the  constitution  of  the  United  States, — the  judge  further 
says: 

**  *Trial  by  jury,'  In  article  IG  of  the  biU  of  rights,  is  common-law  language, 
used  in  Its  common-law  sense.  It  means  trial  by  twelve  men,  who  return  their 
unanimous  verdict  "upon  the  issue  submitted  to  them.*  But  while  the  right 
of  every  one  to  have  his  cause  tried,  or  to  be  tried  himself  if  accused  of  crime, 
by  a  jury,  is  guarantied  and  established  beyond  the  power  of  the  legislature 
to  abridge  it,  the  constitution  does  not  compel  any  one  to  exercise  the  right 
thus  secured;  and  there  is  no  reason  whatever  to  suppose  that  its  makers 
designed  to  repeal  or  alter  the  moss-grown  rule  of  the  common  law,  *by  which 
a  party  indicted  for  an  offense,  however  grave  in  its  nature,  may  enter  a  plea 
of  guilty  thereto,  if  he  sees  fit  so  to  do,'  oi  the  other  no  less  well-established 
rule  that  1n  such  a  case  there  is  no  issue  to  be  submitted  to  a  jury  on  which 
a  verdict  can  be  founded.'  The  trial  by  jury,  secured  to  the  subject  of  the 
constitution,  is  a  trial  according  to  the  course  of  the  common  law,  and  the 
same,  in  substance,  as  that  which  was  in  use  when  the  constitution  was 
formed.    East  Kingston  v,  Towle,  48  N.  H.  57,  64." 

In  order  to  support  the  contention  of  the  appellant,  the  court 
would  be  required  to  hold  that  this  article  of  the  constitution  not 
only  preserved  to  the  accused  the  right  to  enjoy  a  trial  by  jury  in 
cases  where  he  had  seen  fit  to  make  an  issue  by  pleading  not  guilty, 
but  required  him  in  all  cases  to  submit  the  question  of  his  guilt  to 
a  jury,  whether  an  issue  had  been  made  in  the  case  or  not.  This 
would  be  going  far  beyond  the  rights  guarantied  to  accused  persons 
under  the  common  law,  and  would  require  the  court  to  disbelieve  the 
accused  when  he  sought  to  confess  his  guilt  to  the  accusation  made. 
The  very  fact  of  a  jury  trial  being  necessary  in  the  case  presupposes 
an  issue  to  be  submitted  to  the  jury.  That  no  such  issue  existed 
at  common  law,  in  the  face  of  the  plea  of  guilty,  is  apparent  from 
the  authorities  cited.  As  was  said  by  Mr.  Justice  Shiras  in  Hal- 
linger  V.  Davis,  146  U.  S.  318,  13  Sup.  Ct.  105,  36  L.  Ed.  986: 

'*lt  a  recorded  confession  of  every  material  averment  of  an  indictment  puts 
the  confessor  upon  the  country,  the  Institution  of  jury  trial  and  the  legal  effect 
and  nature  of  a  plea  of  guilty  have  been  very  imperfectly  understood,  not  only 
by  the  authors  of  the  constitution  and  their  successors  down  to  the  present 
time,  but  also  by  all  the  generations  of  men  who  have  Uved  under  the  com- 
mon law." 

In  the  present  case  it  is  not  contended  that  the  accused  was  not 
fully  advised  of  his  rights.  It  is  admitted  that  he  was  possessed  of 
his  senses  and  understanding,  knew  the  nature  of  the  ease  and  the 
accusation  against  him,  had  the  advice  of  counsel,  and  voluntarily 
came  into  court  and  entered  a  plea  of  guilty.  To  accept  such  a  plea, 
and  to  proceed  to  judgment,  has  been  the  constant  practice  of  the 
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courts  from  the  earliest  records  of  the  common  law  of  which  we  have 
any  knowledge.  It  was  the  purpose  of  the  constitution  to  preserve  to 
the  accused  5ie  right,  not  the  necessity,  of  a  trial  by  jury.  At  least, 
the  necessity  of  such  trial  can  be  dispensed  with  where  the  accused,  by 
his  plea  of  gnilty,  leaves  no  issue  to  be  submitted  to  a  jury.  Find- 
ing the  accused  to  have  been  properly  convicted  and  sentenced,  the 
judgment  of  the  circuit  court  is  aflftrmed, 

NOTE. 

Trial  by  Jury  in  Criminal  Prosecutions. 
I.  Constitutional  and  Statutory  Provisions. 

[a]  Const.  U.  S.  Amend.  6,  requiring  speedy  trial  by  an  Impartial  jury  In  the 
state  and  district  where  the  crime  shaU  have  been  committed,  after  accused 
shaU  have  been  Informed  of  the  accusation  against  him,  and  giving  accused 
right  to  compulsory  process  for  witnesses,  and  allowing  him  counsel  for  his 
defense,  appUes  exclusively  to  the  United  States,  and  not  to  the  respective 
states;  and  hence  the  state  may  provide  for  a  jury  of  less  than  12. 

— CC.  S.  C.  C,  Kan.,  1885)    Kansas  v.  Bradley,  26  Fed.  289; 

(Utah  Sup.  1806)     State  v.  Bates,  47  Pac.  78,  14  Utah,  293,  43  L.  B.  A.  33; 
In  re  McKee.  57  Pac.  23;  In  re  Maxwell,  Id.  412. 

[b]  (U.  S.  Sup.,  Utah,  1898)  The  provisions  of  the  federal  constitution  relat- 
ing to  trials  by  jury  for  crimes  apply  to  the  territories  of  the  United  States. — 
Thompson  v.  Utah,  18  Sup.  Ct  620,  170  U.  S.  343,  42  L.  Ed.  1061. 

[cj  (La.  Sup.  1898)  The  right  of  trial  by  jury  is  a  substantial  right,  which  is 
not  to  be  repealed  or  denied  as  to  offenses  which  had  been  committed  at  the 
date  that  the  law  was  adopted. — State  v.  Baker,  24  South.  240,  50  La.  Ann. 
1247. 

[d]  <N.  Y.  Sess.  1895)  Const,  art  1,  §  2,  declaring  that  trial  by  jury  in  aU 
cases  in  which  It  has  been  heretofore  used  shall  remain  inyiolate,  does  not  ap- 
ply to  an  offense  thereafter  created,  and  tried  in  a  court  not  then  existing. — 
People  V.  Van  Honten,  35  N.  Y.  Supp.  186,  13  Misc.  Rep.  603. 

[e]  (Utah  Sup.  1899)  The  fourteenth  amendment  to  the  constitution  of  the 
United  States  does  not  limit  the  power  of  state  governments  in  the  prosecution 
of  criminals  to  any  particular  mode  of  procedure  in  the  selection  of  its  jurors 
or  manner  of  conducting  Its  trials,  but  does  require  that  such  trials  shall  be 
conducted  In  due  course,  according  to  the  prescribed  forms  and  judicial  pro- 
cedure of  the  state  for  the  protection  of  the  individual  rights  and  liberties  of 
its  citizens.— In  re  Maxwell,  57  Pac.  412. 

IL  RiouT  TO  Trial  by  Juky. 
!•  Offenses  in  General. 

[a]  A  court  has  jurisdiction  to  try  a  person  for  a  misdemeanor  without  a  jury; 
but  defendant  is  not  entitled,  as  a  matter  of  right,  to  have  the  case  tried  by  the 
court  instead  of  a  jury. 

— <IU.  App.  1896)    Austin  v.  People,  63  111.  App.  298; 

(Ohio  C.  C.  1898)    Ickes  v.  State,  16  Ohio  Cir.  Ct.  B.  31,  8  Ohio  Dec.  442. 

[b]  (U.  S.  Sup.,  D.  C,  1888)  One  charged  with  the  offense  of  criminal  con- 
spiracy is  entitled  to  a  jury  trial  in  the  first  Instance;  and  it  is  not  sufficient 
that  by  the  local  statutes  he  would  be  entltied  to  an  appeal  from  a  conviction 
by  the  police  court  to  the  supreme  court,  upon  giving  recognizance,  and  to  a 
jury  trial  on  such  appeal.—CaUan  v.  Wilson,  8  Sup.  Ct.  1301,  127  U.  S.  540,  32 
L.  Ed.  223. 

[c]  (D.  C  Sup.  1892)  A  person  charged  with  receiving  stolen  goods  is  entitied 
to  trial  by  jury.— U.  S.  v.  Jackson,  20  D.  C.  424. 

[d]  <D.  C.  Sup.  1892)  Gaming,  being  punishable  under  22  Stat.  412,  by  im- 
prisonment and  fine,  is  a  crime,  and  a  person  accused  thereof  is  entitled  to  a 
jury  trial. — ^U.  S.  v.  Herzog,  20  D.  C.  430. 

[e]  (D.  C.  Sup.  1892)  Petty  larceny  is  a  felony,  and  one  charged  therewith  is 
entitled  to  trial  by  jury.— In  re  Fauldan,  20  D.  C.  433. 
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[f]  (D.  C.  Sup.  1892)  Assault  and  battery  is  a  crime  triable  by  Jury,  within 
the  meaning  of  the  United  States  constitution,  and  cannot  be  tried  by  a  police 
court  without  a  Jury.— In  re  Robinson,  20  D.  C.  570. 

[g]  (Md.  App.  1899)  Acts  1896,  c.  128,  giving  justices  of  the  peace  Jurisdic- 
tion to  try  cases  of  petit  larceny,  is  unconstitutional,  since  it  deprives  accused 
of  a  Jury  trial— Danner  v.  State,  42  Atl.  965,  89  Md.  220. 

[h]  (N.  J.  Sup.  1889)  In  a  prosecution  under  Revision,  p.  305,  §  6,  for  the  use 
of  loud  and  indecent  language  on  the  streets  of  a  town,  the  refusal  of  a  trial 
by  Jury  is  proper,  such  right  not  being  given  by  the  act.— Basse tte  v.  State. 
18  Atl.  354.  51  N.  J.  Law,  502. 

[i]  (Ohio  Com.  PI.  1898)  In  prosecutions  for  violations  of  regulations  adopted 
pursuant  to  Act  April  20,  18W,  regarding  transporting  burdens  beyond  a  cer- 
tain weight  over  turnpikes,  the  penalty  being  a  fine  only,  the  accused  is  not 
entitled  by  the  constitution  to  a  trial  by  Jury.— Ward  v.  State,  5  Ohio  N.  P.  81. 

2,  Contempt  and  Quo  Warranto  Proceedings. 

[a]  An  act  making  certain  places  where  intoxicating  liquor  is  sold  public 
nuisances,  and  providing  for  their  abatement  by  chancery  courts  by  injunction, 
a  violation  of  which  shall  be  punished,  as  for  a  contempt,  by  fine  or  imprison- 
ment,  are  not  repugnant  to  the  declaration  of  rights,  giving  persons  prosecuted 
for  crime  the  right  to  Jury  trial,  because  a  proceeding  for  contempt  for  vio- 
lating an  injunction  issued  thereunder  is  not  criminal. 

— (U.  S.  C.  C,  Ark.,  1899)     U.  S.  v.  Sweeney,  95  Fed.  434; 

(Kan.  App.  1897)    State  v.  Linker,  47  Pac.  570,  5  Kan.  App.  264; 
(N.  D.  Sup.  1895)     State  v.  Markuson,  64  N.  W.  934,  5  N.  D.  147; 
(Vt.  Sup.  1898)     State  v.  Murphy,  41  Atl.  1087. 

[b]  (Idaho,  Sup.  1889)  In  an  action  to  try  title  to  an  office,  oust  a  usurper, 
and  impose  a  fine  on  him,  defendant  is  entitled  to  a  Jury  trial. — People  v. 
Havird.  25  Pac.  294,  2  Idaho,  498. 

[c]  (Neb.  Sup.  1898)  Const,  art.  1,  §  6,  providing  that  the  right  of  trial  by 
Jury  shall  remain  inviolate,  construed  in  connection  with  provisions  of  the  stat- 
ute In  existence  at  the  time  of  Its  adoption,  does  not  entitle  the  respondent  in 
a  quo  warranto  proceeding  to  demand  a  Jury,  as  a  matter  of  rights-State  v. 
Moores,  76  N.  W.  530,  56  Neb.  1. 

[d]  (Wash.  Sup.  1897)  No  right  to  trial  by  Jury  in  a  quo  warranto  proceed- 
ing is  given  by  Declaration  of  Rights,  art  1,  $  21,  providing  that  the  right  to 
trial  by  Jury  shall  remain  inviolate;  Code  1881,  §  248,  in  force  at  the  date  of 
the  adoption  of  the  constitution,  providing  that  either  party  "in  an  action  at 
law**  on  an  issue  of  fact  should  have  a  right  to  trial  by  Jury. — State  v.  Doherty, 
47  Pac.  958,  16  Wash.  382;  Same  v.  Fawcett,  49  Pac.  346,  17  Wash.  188. 

5.  Proceedings  in  Courts-Martial. 

[a]  (Minn.  Sup.  1898)  The  provisions  of  the  Military  Code  authorizing  the 
trial  in  times  of  peace  of  members  of  the  national  guard  by  a  court-martial 
for  a  violation  of  rules  and  regulations,  and  their  punishment,  if  found  guilty, 
by  a  limited  fine,  or  a  limited  imprisonment  in  case  the  fine  is  not  paid,  are  not 
In  violation  of  the  right  of  trial  by  Jury. — State  v.  Wagener,  77  N.  W.  424, 
42  L.  R.  A.  749. 

4.  Trial  by  Consul. 

[a]  (IJ.  S.  Sup.,  N.  T.,  1891)  The  constitution  of  the  United  States,  securing 
to  citizens  the  right  of  trial  by  Jury,  and  requiring  an  indictment  by  a  grand 
Jury,  does  not  give  a  citizen  or  a  temporary  subject  the  right  to  claim  the  guar- 
an^  when  tried  before  a  consul  or  tribunal,  in  accordance  with  a  treaty  for 
offenses  committed  in  a  foreign  country;  nor  does  the  fact  that  the  offense  is 
committed  on  an  American  vessel  give  the  offender  the  right  to  invoke  the 
guaranty  on  the  ground  that  the  deck  of  the  vessel  Is  territory  of  the  United 
States.— Ross  v.  Mclntyre,  11  Sup.  Ct  897,  140  U.  S.  453,  35  L.  Ed.  581. 

5.  Proceedings  against  Aliens. 

[a]  (U.  S.  C.  C,  CaU  1884)  A  Chinaman  brought  before  the  court  has  no  right 
to  a  trial  by  Jury  in  the  Investigation  before  the  **justice.  Judge,  or  commis- 
sioner" to  ascertain  whether  he  is  unlawfully  within  the  United  States. — In  re 
Chow  Goo  Pool,  25  Fed.  77. 
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$,  Commitment  to  Industrial  School, 

[a]  (CaL  Sup.  1897)  St.  1893,  p.  332,  S  13,  relaUng  to  the  WWttler  State 
School  provides  that,  when  any  minor  tinder  18  years  shall  be  charged  before 
any  grand  Jury  with  the  commission  of  any  crime,  that  body  may  return  to  the 
court  that  the  accused  is  a  suitable  person  to  be  committed  to  the  care  and 
guardianship  of  such  institution,  whereupon  the  court  may,  if  satisfied  from 
the  evidence  that  it  ought  to  be  made,  order  such  commitment  Held,  that  a 
conmiitment  made  thereunder  is  void  as  a  Judgment  of  imprisonment,  unless 
thenj  be  a  jury  trial.— Ex  parte  Becknell,  61  Pac.  692,  119  Cal.  496. 

[b]  (Wis.  Sup.  1899)  The  commitment  of  a  child  to  an  industrial  school,  not 
as  a  punishment  for  a  crime,  but  to  fumi&h  it  needed  g[uardlanship,  maintenance, 
and  care,  is  not  an  interference  with  personal  liberty,  requiring  a  trial  by  Jury. 
—Wisconsin  Industrial  School  for  Girls  v.  Claris  C5o.,  79  N.  W.  422. 

7.  Scire  Facias  on  Forfeited  Recognizance. 

[a]  (Mo.  Sup.  1894)  A  proceeding  to  enforce  a  recognizance  in  a  criminal 
case  is  not  an  original  action,  in  which  defendant  is  entitled  to  a  Jury  trial.— 
State  v.  Hoeffner,  28  S.  W.  1, 124  Mo.  488;  Same  v.  Murmann,  28  S.  W.  2,  124 
Mow  502. 

8.  Plea  of  Former  Jeopardy, 

[a]  (Neb.  Sup.  1898)  Where  the  allegations  of  a  plea  in  bar  substantially 
state  that  the  prisoner  has  before,  by  a  court  having  Jurisdiction,  had  a  Judg- 
ment of  acquittal,  the  truth  of  the  averments  of  the  plea  must  be  determined 
by  a  Jury.— Bush  v.  State,  75  N.  W.  542,  55  Neb.  195. 

9.  Determining  Defendant's  Sanity, 

[a]  (La.  Sup.  1896)  Defendant  having  been  convicted  of  murder,  and  sen- 
tenced to  be  hanged,  the  trial  Judge  appointed,  at  his  instance,  a  committee  of 
medical  experts  to  examine  into  his  mental  condition,  a  majority  of  which  re- 
ported him  to  be  of  a  mind  sound,  though  of  a  low  grade.  Held,  that  defendant 
was  not  entitled  thereafter,  on  application,  to  a  trial  by  Jury  on  the  issue  of 
insanity  vel  non.— State  v.  Judge  of  Eighth  Judicial  Dist,  19  South.  475,  48  La. 
Ann.  503. 

10.  Assessment  of  Punishment. 

[a]  (Dl.  Sup.  1897)  Rev.  St.  1845,  p.  182,  §  168  (Starr  &  C.  Ann.  St  c.  38, 
$  504),  conferring  on  the  Jury,  on  trial  for  felony,  the  right  to  fix  the  term  of 
imprisonment,  though  In  force  when  Const.  1870  was  adopted,  did  not  become 
part  thereof  by  article  2,  §  5,  providing  that  the  right  of  trial  by  Jury  "as 
heretofore  enjoyed"  shall  remain  inviolate,  since  that  provision  merely  guaran- 
tied the  right  of  trial  by  Jury  as  it  existed  at  common  law,  whiph  did  not  give 
the  right  to  have  the  term  of  punishment  fixed  by  the  Jury.— George  v.  People, 
47  N.  E.  741,  167  lU.  417. 

[b]  (IlL  Sup.  1897)  Act  June  15,  1895,  providing  that,  on  conviction  of  crime 
punishable  by  imprisonment  in  the  penitentiary,  the  court,  in  Imposing  sentence. 
shall  not  fix  the  limit,  but  that  the  lerm  of  imprisonment  shall  not  exceed  the 
maximum,  or  be  less  than  the  minimum,  provided  for  the  crime,  and  that  the 
release  of  the  prisoner  shall  be  determined  by  the  provisions  of  the  act,  is  not 
in  conflict  with  Const,  art.  2,  §  5,  providing  that  the  right  of  trial  by  Jury  as 
theretofore  enjoyed  shall  remain  inviolate.— George  v.  People,  47  N.  E.  741,. 
167  ni.  417. 

(cl  (Ind.  Sup.  1898)  Acts  1897,  p.  69,  §  8  (Indeterminate  Sentence  Law),  re- 
quiring the  Jury,  in  cases  of  felony  where  defendant  is  between  16  and  30  years, 
to  simply  find  his  age  and  the  crime  of  which  he  is  guilty,  and  placing  the  power 
of  fixing  the  amount  of  punishment,  within  limits  prescribed  by  the  court,  in 
the  hands  of  the  board  of  managers  of  the  reformatory  to  which  he  is  sen- 
tenced, does  not  deprive  the  accused  of  a  trial  by  Jury,  as  provided  by  Bill 
of  Rights,  §  13.— Miller  v.  State,  49  N.  E.  894,  149  Ind.  607,  40  L.  R.  A.  109. 

[d]  (Ind.  Sup.  1898)  Acts  1897.  p.  69,  «  8,  providing  that,  if  one  found  guilty 
of  a  felony  is  between  the  ages  of  16  and  30  years,  the  Jury,  in  their  verdict, 
shall  only  state  his  age  and  the  crime  of  which  they  find  him  guilty,  does  not 
deprive  the  accused  of  the  right  of  trial  by  Jury  (Const,  art  1^  §  13),  by  not  re- 
quUIng  them  to  fix  the  punishment;    nor  does  it  violate  Const,  art.  1,  S  19, 
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providing  that  in  criminal  cases  the  Jnry  shall  have  the  right  to  determine  both 
the  law  and  the  facts.— Skelton  y.  State,  49  N.  E.  901,  149  Lnd.  641. 

il.  Weight  and  Effect  of  Evidence. 

[a]  (111.  Sup.  1896)  Act  June  4, 1879.  making  it  crhninal  for  any  person  doing 
a  banking  business,  or  officer  of  any  bank,  to  receive  a  deposit,  knowing  that 
the  bank  is  insolvent,  and  providing  that  the  subsequent  failure  of  the  bank 
within  30  days  shall  be  prima  facie  evidence  of  an  intent  to  defraud,  does  not 
violate  the  constitutional  provision  that  the  right  of  trial  by  Jury  shall  remain 
inviolate.— Meadowcroft  v.  People,  45  N.  E.  303,  163  111.  56,  35  L.  R.  A.  176. 

lb]  (Tenn.  Sup.  1896)  A  provision  in  Acts  1895,  c.  67,  relating  to  the  protec- 
tion of  hotel,  inn,  and  boarding-house  keepers,  that  proof  of  certain  things  ataXi 
be  prima  facie  evidence  of  fraudulent  intent  to  defraud  such  keepers,  does  not 
impair  the  right  of  trial  by  an  impartial  jury,  as  guarantied  by  CJonst.  art  1, 
if  6,  8,  9.— State  v.  Yardley,  32  S.  W.  481,  95  Tenn.  546,  34  L.  R.  A.  656. 

III.  Summary  Trial. 
1,  In  OenercU, 

[a]  (Ala.  Sup.  1899)  An  act  defining  a  criminal  offense  and  providing  for  trial 
thereof  in  the  county  court  without  a  jury,  which  also  provides  that  on  demand 
of  defendant  the  cause  shall  be  removed  to  the  circuit  court,  and  tried  by  a 
jury,  is  not  unconstitutional  as  depriving  defendant  of  the  right  to  trial  by  jury. 
—Lewis  V.  State,  26  South.  516. 

[b]  (Cal.  Sup.  1895)  The  legislature  not  having  provided  for  summary  pro- 
ceedings without  a  jury  in  prosecutions  for  vagrancy,  a  jury  trial,  when  de- 
manded, cannot  be  refused.— In  re  Fife,  42  Pac.  299,  110  Cal.  8. 

[c]  (Ind.  Sup.  1896)  Indianapolis  aty  Charter,  §  118,  giving  the  police  court 
power  to  hold  one  charged  with  petit  larceny  to  bail  to  appear  before  a  higher 
court  if  he  is  of  the  opinion  that  the  punishment  which  he  is  authorteed  to 
assess  is  inadequate,  does  not  deprive  the  accused  of  the  right  of  trial  by  jury. 
—Stevens  v.  Anderson,  44  N.  E.  460,  145  Ind.  304. 

[d]  (N.  H.  Sup.  1899)  Pub.  St.  c.  248,  §S  3,  7,  and  Id.  c.  252,  S  2,  give  jusUces 
and  police  courts  authority  to  hear  and  determine  actions  of  a  criminal  nature  in 
which  the  punishment  does  not  exceed  ^20  or  imprisonment  for  six  months,  or 
both,  subject  to  a  right  of  appeal  to  the  supreme  court  by  the  accused.  Held, 
that  the  statute  is  not  unconstitutional,  on  the  ground  that  It  deprives  the  ac- 
cused of  a  trial  by  jury  in  cases  of  which  justices  had  no  jurisdiction  at  the 
adoption  of  the  constitution. — State  v.  Jackson,  43  Atl.  749. 

[e]  (N.  Y.  Sup.  1898)  A  person  charged  with  a  misdemeanor  triable  in  a 
court  of  special  sessions  is  not  entitled  to  a  jury  trial  as  a  matter  of  right. — 
People  V.  Wolf^  53  N.  Y.  Supp.  296.  24  Misc.  Rep.  94,  13  N.  Y.  Cr.  R.  281;  Same 
V.  Levy,  53  N.  Y.  Supp.  643,  24  Misc.  Rep.  469,  13  N.  Y.  Cr.  R.  269. 

[f]  (Ohio  C.  C.  1897)  A  statute  which  authorizes  a  penalty  by  fine  only 
upon  a  summary  conviction  under  a  police  regulation,  or  of  an  immoral  practice 
prohibited  by  law,  althoiigh  imprisonment  as  a  means  of  enforcing  the  pay- 
ment of  the  fine  is  authorized,  is  not  in  conflict  with  either  section  5  or  10  of 
article  1  of  the  constitution,  on  the  ground  that  no  provision  is  made  for  trial 
by  jury  in  such  cases,  and  therefore  Is  not  a  denial  of  constitutional  rights.— 
netcher  v.  State,  7  Ohio  Dec.  316. 

[g]  (Ohio  C.  C.  1897)  It  is  only  where  the  accused  is  charged  before  the  police 
court  or  a  magistrate  with  an  offense  the  punishment  of  which.  In  whole 
or  in  part.  Is  imprisonment,  that  he  is  there  entitled  to  a  jury  trial,  unless  the 
law  confers  the  right  upon  him  in  other  cases.— Fletcher  v.  State,  7  Ohio  Dec. 
316. 

[h]  (Pa.  Sup.  1891)  A  defendant  who  is  tried  before  a  magistrate  for  keeping 
his  barber  shop  open  on  Sunday  is  not  entitled  to  a  jury  trial  of  the  issue 
whether  shaving  Is  a  work  of  necessity.— Commonwealth  v.  Waldman,  21  AtL 
248,  140  Pa.  St.  89,  27  Wkly.  Notes  Cas.  333,  11  L.  R.  A.  563. 

[i]  (S.  C.  Sup.  1896)  Dispensary  Act  §  22,  declaring  the  sale  of  intoxicating 
liquors,  without  a  license  to  be  a  nuisance,  and  providing  process  for  the  arrest 
of  the  offender,  search  of  his  premises,  and  seizure  of  intoxicants  found  thereon; 
an  order  restraining  further  sale  by  such  offender;  and  summary  proceetllngs 
to  punish,  as  for  contempt,  one  disobeying  such  order,— does  not  violate  the 
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constitutional  proyisions  as  to  ttie  right  of  trial  by  jury.— Ex  parte  Keeler,  23 
S.  E.  865,  45  S.  C.  537,  31  L.  R.  A.  678. 

2.  Violation  of  Ordinances, 

[a]  On  a  trial  in  a  municipal  court  for  violation  of  an  ordinance,  defendant 
is  not  entitled  to  a  Jury  trial  of  right. 

— (Fla.  Sup.  1894)    Hunt  v.  City  of  Jacksonville.  16  South.  398,  34  Fla.  504; 
(La.  Sup.  18W)    Board  v.  Giron,  16  South.  190,  46  La.  Ann.  1364; 
(N.  Y.  Sess.  1895)    People  v.  Van  Houten,  35  N.  Y.  Supp.  186,  13  Misc. 
Rep.  603. 

[b]  An  act  authorizing  the  trial  of  a  violation  of  a  municipal  ordinance  against 
the  sale  of  liquor  before  the  mayor  without  a  jury  is  valid. 

— (S.  C.  Sup.  1888)    City  CouncU  of  Anderson  y.  O'Donnell,  7  S.  E.  523,  29 
S.  C.  355. 
CONTRA  see 

(Kan*  Sup.  1895)    In  re  Jahn,  41  Pac.  956,  55  Kan.  694. 

[c]  (U.  S.  Sup.,  La.,  1891)  The  breach  of  Ordinance  No.  478  of  the  city  of 
New  Orleans,  prohibiting  the  keeping  of  a  private  market  within  six  blocks 
of  a  public  market,  is  an  ofTense  against  municipal  police  regulations,  which 
may  be  punished  by  smnmary  proceedings  before  a  magistrate  without  trial  by 
Jury.— Natal  v.  Louisiana,  11  Sup.  Ct.  636,  139  U.  S.  621,  35  L.  Ed.  288. 

[d]  (Cal.  Sup.  1891)  Where  defendant  is  prosecuted  under  a  city  ordinance 
for  an  offense  which  is  declared  a  misdemeanor  by  the  city  charter  and  Penal 
Code,  he  is  entitled  to  a  Jury  trial  under  Pen.  CV)de,  §  1042.  providing  that  issues 
of  fact  in  criminal  cases  must  be  tried  by  a  jury  unless  the  right  be  waived  in 
cases  not  amoimting  to  felony.— Taylor  v.  Reynolds,  28  Pac.  688,  92  Cal.  573. 

[el  (Kan.  Sup.  1895)  Gten.  St,  1880,  §  1010.  which  authorizes  a  trial  without 
a  Jury  in  the  municipal  court  for  a  violation  of  an  ordinance  prohibiting 
the  sale  of  intoxicating  liquors,  in  so  far  as  it  requires  the  recognizance  on  ap- 
peal to  be  conditioned  for  the  payment  of  the  fine  and  costs  imposed  by  the 
district  court,  imposes  an  unreasonable  restriction  on  the  right  of  appeal,  and 
is  consequently  repugnant  to  the  constitutional  guaranty  of  the  right  of  trial 
by  Jury. — In  re  Jahn,  41  Pac.  956,  55  Kan.  694. 

[f]  (Minn.  Sup.  1892)  The  legislature,  in  establishing  municipal  courts,  may 
provide  for  the  trial  of  causes  merely  involving  the  violation  of  municipal  ordi- 
nances In  a  summary  manner  without  a  Jury. — State  v.  Harris,  52  N.  W.  387, 
50  Minn.  128. 

[g]  (Nev.  Sup.  1898)  Act  1897,  p.  50,  §  12,  providing  that  the  trial  of  aU  cases 
for  the  infraction  of  ordinances  of  the  city  of  Reno  of  a  police  nature  shall  be 
summary  in  character  before  the  police  Judge,  without  a  jury,  is  not  in  violatiou 
of  the  constitutional  provision  according  to  all  the  right  of  trial  by  jury. — 
State  v.  Ruhe,  52  Pac.  274. 

[h]  (S.  D.  Sup.  1896)  The  charter  of  the  city  of  Watertown  (sections  25,  27), 
authorizing  a  police  Justice  to  try  certain  cases  for  violation  of  ordinance  with- 
out a  Jury,  and  allowing  an  appeal  in  such  cases  only  when  imprisonment  ex- 
ceeding 10  days  or  a  fine  exceeding  $20  is  imposed,  violates  Const,  art.  6,  §  6, 
declaring  and  extending  the  right  of  trial  by  Jury  to  all  cases  at  law  irrespective 
of  the  amount  in  controvert,  and  section  7,  declaring  the  right  to  trial  by  an 
impartial  Jury  in  all  criminal  prosecutions.— BelatU  v.  Pierce,  66  N.  W.  1088, 
8  S.  D.  456. 

IV.  Constitution  op  the  Jury. 

I.  Number  of  Jurors, 

[a]  The  Jury  referred  to  in  the  federal  constitution  and  in  the  sixth  amend- 
ment thereto,  which  guaranty  a  jury  trial  in  criminal  prosecutions,  is  a  jury 
e(m8tituted  of  12  Jurors,  as  at  common  law;  and  a  conviction  by  a  Jury  of  11 
is  void. 

— (U.  S.  Sup.,  Utah,  1898)    Thompson  v.  Utah,  18  Sup.  Ct.  620,  170  U.  S.  343, 
42  L.  Ed.  1061; 
(N.  M.  Sup.  1895)    Territory  y.  Ortiz,  42  Pac.  87. 

[b]  (La.  Sup.  1899)  A  conviction  of  cutting  a  person  with  a  dangerous 
weapon,  with  intent  to  murder,  being  punishable,  under  Rev.  St.  §  791,  as 
amended  by  Act  No.  43  of  1890,  by  imprisonment  at  hard  labor  "or  otherwise." 
such  case  is  triable  by  a  Jury  of  five  under  Ck)nst  1898,  art  116,  providing  that 
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cases  in  which  the  punishment  may  not  be  at  bard  labor  shall  be  tried  by  a 
Jury  of  five.— State  v.  Sinegal,  25  South.  957,  51  La.  Ann.  932. 

[c]  (Utah  Sup.  1896)  Const,  art  1,  §  7,  declaring  that  no  person  shall  be  de- 
prived of  life  or  liberty  without  due  process  of  law,  does  not  secure  to  every 
defendant  a  right  to  be  tried  by  a  Jury  of  12,  since  section  10  provides  for  a  less 
number,  except  in  capital  cases.— State  v.  Bates,  47  Pac.  78,  14  Utah,  293, 
43  L.  R.  A.  83. 

[d]  (Utah  Sup.  1899)  Const,  art  1,  S  10,  providing  that  in  courts  of  general 
jurisdiction,  except  in  capital  cases,  the  Jury  shall  consist  of  eight  jurors,  is  not 
in  violation  of  the  fourteenth  amendment  to  the  federal  constitution,  providing 
that  no  state  shall  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law.— In  re  McKee,  57  Pac.  23. 

[e]  (U.  S.  Sup.,  Utah,  1897)  The  Utah  territorial  act  of  March,  1892  (Laws 
1892,  p.  46),  providing  for  verdicts  by  less  than  the  whole  number  of  jurors* 
is  invalid  under  the  seventh  amendment  to  the  federal  constitution,  preserving 
the  right  of  trial  by  jury.— Springville  City  v.  Thomas,  17  Sup.  Ct.  717, 166  U.  S. 
707,  41  L.  Ed.  1172,  reversing  Tucker  v.  Salt  Lake  City  (1894)  87  Pac  261, 
10  Utah,  173. 

[f]  (ni.  Sup.  1899)  Sees.  Laws  1896»  p.  182,  revising  the  laws  rating  to  jus- 
tices, in  article  18,  §  12  (the  provisions  whereof  are  the  same  as  those  of  the 
act  of  June  17,  1893),  prohibits  imprisonment,  except  upon  conviction  of  a  jury. 
Ajticle  5,  §  13  (the  provisions  whereof  are  the  same  as  those  of  section  44  of 
the  justices*  act  of  1872),  declares  that  the  number  of  jurors  shall  be  6,  or  any 
greater  number,  not  exceeding  12,  as  either  party  may  desire.  Held,  that  im- 
prisonment was  authorized  upon  conviction  by  a  jury  of  6. — Hermanek  v.  Guth- 
mann,  53  N.  E.  966,  179  111.  563. 

[g]  (111.  App.  1897)  Act  July  1,  1805,  art.  18,  $  12,  relating  to  justices  of  the 
peace,  and  providing  that  no  person  shall  be  imprisoned  for  nonpayment  of  a 
fine  except  upon  conviction  by  a  jury,  does  not  necessarily  mean  a  jury  of  12 
men,  but  must  be  construed  to  mean  sucl).  a  jury  as  is  authorized  by  article  5, 
S  13,  of  the  same  act. — Hermanek  v.  Guthmann,  72  111.  App.  370. 

[h]  (Iowa  Sup.  1896)  The  objection  to  placing  a  juror  on  the  witness  stand, 
that  the  case  thereby  proceeds  to  11  jurors,  is  unfounded. — State  v.  Cavanaugh, 
68  N.  W.  452,  98  Iowa,  688. 

[i]  (Ky.  App.  1889)  Act  Ky.  Feb.  11,  1880,  providing  that  **juries  In  justices', 
police,  and  quarterly  courts  may  consist  of  six  men,"  does  not  include  county 
courts;  but  to  try  defendant  against  his  objection  by  a  jury  of  six  men  in  the 
county  court  is  a  judicial  error,  and,  the  judgment  being  for  a  fine  of  more  than 
$20,  entitles  defendant,  under  Cr.  Code  Ky.  §  362,  to  an  appeal  to  the  circuit 
court,  where  the  error  may  be  cured  by  a  trial  de  novo  by  a  jury  of  twelve 
men.— Helverstlne  v.  Yantes,  11  S.  W.  811,  88  Ky.  695. 

[j]  (Minn.  Sup.  1888)  A  defendant  may,  when  permitted  by  the  court,  the 
state  not  objecting,  consent  to  try  bis  case  before  11  jurors,  and  such  trial  is 
not  unconstitutional.— State  v.  Sackett,  38  N.  W.  773,  39  Minn.  69. 

[k]  (N.  J.)  P.  L.  1898,  p.  894,  $  75,  authorizing  the  trial  of  accused  In  capi- 
tal cases  by  a  struck  jury,  is  not  within  the  constitutional  guaranty  that  trial 
by  jury  shall  remain  inviolate.— (Err.  &  App.  1899)  Brown  v.  State,  42  Atl.  811; 
(Sup.  1896)  Fowler  v.  Same,  34  Atl.  682,  58  N.  J.  Law,  423. 

[1]  (Utah  Sup.  1896)  Though  the  description  in  the  indictment  included  mur- 
der in  the  first  degree  as  well  as  In  the  second,  where  the  crime  was  character- 
ized as  murder  In  the  second  degree,  and  defendant  was  actually  tried  for  and 
convicted  of  that  offense,  a  trial  by  eight  jurors  did  not  violate  Const,  art.  1, 
$  10,  declaring  that  in  capital  cases  the  right  to  trial  by  jury  shall  remain  in- 
violate.—State  V.  Bates,  47  Pac.  78,  14  Utah,  293,  43  L.  R.  A.  33. 

2.  Selection  of  Jury, 

[a]  (U.  S.  Sup.,  N.  J.,  1895)  The  provision  of  Revision  N.  J.  p.  532,  that  no 
exception  to  a  juror  In  a  criminal  case  on  account  of  his  citizenship  or  age 
or  other  disqualification  shall  be  allowed  after  he  has  been  sworn  or  affirmed. 
Is  not  In  violation  of  the  provision  of  the  state  constitution  that  the  right  of 
trial  by  jury  shall  remain  inviolate.— Kohl  v.  Lehlback,  16  Sup.  Ct.  304,  160  U. 
S.  293,  40  L.  Ed.  432. 

[b]  (U.  S.  D.  C,  S.  D.,  1891)  A  direction  by  the  court  in  the  venire  for  a  grand 
jury,  that  the  jury  shall  be  summoned  from  a  certain  part  of  the  district,  as- 
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allowed  by  Rev.  St.  tJ.  S.  S  802,  is  not  in  conflict  with  Const.  tJ.  a  Amend.  6, 
which  provides  that  *'ln  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  trial  by  an  Impartial  jury  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed."— U.  S.  v.  Ayres,  46  Fed.  651. 

[e]  (Mo.  Sup.  1896)  Act  April  1,  1891  (I^ws  1891,  p.  172),  providing  the 
manner  of  selecting  and  drawing  petit  jurors,  and  prescribing  their  qualifica- 
tions, in  counties  having  a  certain  population,  is  not  in  violation  of  Const,  art. 
2,  S  2S,  providing  that  ''the  right  of  trial  by  jury,  as  heretofore  enjoyed,  shall 
remain  inviolate."— State  ex  rel.  Kansas  City  &  S.  Ry.  Oo.  v.  Slover,  36  S.  W. 
50.  134  Mo.  607. 

[d]  (N.  Y.  App.  1899)  Laws  1896,  c.  378,  providing  for  a  special  jury  in 
criminal  cases,  does  not  violate  Const,  art.  1,  fi  2,  providing  that  the  trial  by 
jury  shall  remain  inviolate.- People  v.  Dunn,  62  N.  E.  572,  157  N.  Y.  528,  43 
L.  R.  A.  247. 

[e]  (Tenn.  Sup.  1896)  Under  Const,  art  1,  S  9,  guarantying  to  the  accused  **a 
speedy  public  trial  by  an  impartial  jury  of  the  county,"  the  action  of  the  court 
in  directing  the  sheriff  to  summon  a  special  venire  entirely  from  the  country 
districts  of  the  county  is  illegal,  and  entitles  the  accused  to  a  new  trial,  if 
convicted,  though  no  injury  be  shown.— Zanone  v.  State,  36  S.  W.  711,  97  Tenn. 
101.  35  L.  R.  A.  556. 

[fl  (Vt.  Sup.  1897)  Because  the  accused  is,  under  the  constitution,  entitled  to 
a  common-law  jury  of  12  men,  and  at  common  law  the  state  had  no  peremptory 
challenges,  St.  1896,  No.  33,  §  1.  allowing  the  state  in  criminal  prosecutions  the 
same  number  of  peremptory  challenges  as  are  allowed  the  accused,  is  not  un- 
constitutional, this  being  no  impairment  of  his  rights  to  a  common-law  jury.— 
State  V.  Noakes,  40  Atl.  249,  70  Vt.  247. 

[g]  (Wis,  Sup.  1897)  Const,  art.  1.  §  7,  entitles  defendant  in  a  criminal  case 
to  a  Jury  of  the  county  or  district  wherein  the  offense  was  committed,  which 
county  or  district  shall  have  been  previously  ascertained  by  law.  Held,  that  a 
judicial  district  may  be  created,  smaller  than  a  county,  and  that  a  jury  sum- 
moned from  such  district  satisfies  the  constitutional  guaranty.-— Shaffel  v.  State, 
72  N.  W.  888,  97  Wis.  377. 

V.  Waiver  of  Jury. 

1.  Right  to  Waive  in  General 

[a]  (D.  C.  Sup.  189G)  Defendant  In  a  criminal  case  may  waive  trial  by  jury 
if  a  statute  so  authorizes. — Belt  v.  U.  S..  4  App.  D.  C.  25. 

[b]  (Ga.  Sup.  1890)  Under  Code  Ga.  $  10,  providing  that  "a  person  may  waive 
or  renounce  what  the  law  has  established  in  his  favor  when  he  does  not  thereby 
Injure  others  or  affect  the  public  interest."  the  right  to  a  trial  by  jury  may  be 
waived  in  a  misdemeanor  case. — Logan  v.  State,  12  S.  E.  406,  86  Ga.  266. 

[cl  (111.  Sup.  1891)  A  defendant,  who  has  pleaded  not  guilty,  cannot,  even  by 
consent,  be  tried  for  felony  by  the  court  without  a  jury. — Morgan  v.  People, 
26  N.  E.  651,  136  111.  161. 

[d]  (Iowa  Sup.  1895)  Under  Code,  S  4347,  relating  to  criminal  trials  in  dis- 
trict courts,  and  providing  that  issues  of  fact  shall  be  tried  by  a  jury,  and  section 
4350.  providing  that  an  issue  of  fact  must  be  tried  by  a  jury  of  the  county 
in  which  the  indictment  is  found,  a  jury  cannot  be  waived  in  a  criminal  pro- 
ceeding prosecuted  by  indictment. — State  v.  Douglass,  65  N.  W.  151,  96  Iowa, 
308. 

[e]  (Iowa  Sup.  1895)  A  jury  trial  cannot  be  waived  in  a  criminal  prosecution 
for  a  misdemeanor. — State  v.  Tucker,  65  N.  W.  152,  96  Iowa,  276. 

[f]  (Minn.  Sup.  1893)  A  defendant  in  a  criminal  case  in  a  municipal  court 
which  has  jurisdiction  only  of  offenses  cognizable  before  a  justice  of  the  peace 
may  waive  a  jury,  and  consent  to  trial  by  the  court. — State  v.  Woodllng,  54 
N.  W.  1068,  53  Minn.  142;  Same  v.  Bannock,  55  N.  W.  558,  53  Minn.  419. 

fg]  (Mo.  Sup.  1896)  In  a  prosecution  for  violation  of  a  city  ordinance,  defend- 
ant may  waive  his  right  to  a  jury  trial  by  submitting  the  case  to  the  court  on 
a  statement  of  admitted  facts.— City  of  St.  CJharles  v.  Hackman,  34  S.  W.  878, 
132  Mo.  634. 

[hi  (Mo.  Sup.  1896)  Bill  of  Rights,  §  28,  providing  that  the  right  of  trial  by 
jnry  shall  remain  inviolate,  does  not  prevent  an  accused  from  waiving,  under 
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Statutory  provisions,  his  right  to  a  jury  trial  In  a  misdemeanor  case.— State  v. 
Bockstruck,  38  S.  W.  317,  136  Mo.  335. 

[i]  (Neb.  Sup.  1803)  One  charged  with  a  felony  cannot  waive  a  Jury  trial  of 
the  Issues  of  fact  raised  by  his  plea  in  bai  and  the  state's  reply.  Gr.  Code,  § 
449.~Amold  v.  State,  57  N.  W.  378,  38  Neb.  752. 

[j]  (Va.  App.  1886)  Under  Const.  Va.  art.  1,  i  10,  conferring  the  right  of 
trial  by  Jury  in  all  capital  or  criminal  prosecutions,  and  Code,  c.  158,  i  36,  pro- 
viding for  the  waiver  of  a  Jury  In  any  case  except  that  of  **felony  or  misde- 
meanor,"  defendant,  indicted  in  a  corporation  court  for  unlawfully  selling 
liquor  to  a  minor,  cannot  waive  a  trial  by  Jury.— Mays  y.  Com.,  82  Va.  550; 
Ford  V.  Same,  Id.  558. 

2,  Number  of  Jurors. 

[a]  (Iowa  Sup.  1890)  Defendant  may,  with  the  consent  of  the  state  and  court, 
waive  a  Jury  of  12  men,  and  accept  the  verdict  of  11  Jurors.— State  v.  Gross- 
heim,  44  N.  W.  541,  79  Iowa,  79,  following  Same  v.  Kaufman  (1879)  2  N.  W. 
275,  51  Iowa,  578. 

[b]  (N.  M.  Sup.  1895)  The  consent  of  defendant  in  a  felony  case  to  a  trial  by 
a  Jury  of  11  men  is  not  a  waiver  of  the  right  to  trial  by  a  common-law  Jury  of 
12  men.— Territory  v.  Ortiz.  42  Pac.  87.  8  N.  M.  154. 

[c]  (Pa.  Quart.  3ess.  1894)  One  under  indictment  for  obtaining  money  by 
false  pretenses  may  waive  his  constitutional  right  to  a  trial  before  a  Jury  of 
12.— Com.  V.  Sweet,  16  Pa.  Co.  Ct  R.  198;   Id..  4  Pa.  Dist.  R.  136 

3,  Pleading  Ouiity, 

[a]  (N.  H.  Sup.  1892)  A  person  indicted  for  murder  may  waive  his  constitu- 
tional right  to  a  Jury  trial  by  pleading  guilty. — State  v.  Almy,  28  Atl.  372, 
67  N.  H.  274,  22  L.  R.  A.  744. 

4,  Waiver  on  Appeal. 

[a]  (Iowa  Sup.  1888)  Code,  S  4702,  provides  that  in  misdemeanor  cases, 
wherein  the  district  court  has  only  appellate  Jurisdiction,  the  cause  appealed 
shall  stand  for  trial  anew  in  such  court  in  the  same  manner  that  it  should  have 
been  tried  before  the  Justice.  Held,  that  defendant,  who  was  tried  before  a 
Justice,  has  a  right,  on  appeal,  to  waive  trial  by  Jury  in  the  district  court. — 
State  v.  ni,  38  N.  W.  143,  74  Iowa,  441. 

5,  Demand  of  Trial  by  Court 

[al  (Mich.  Sup.  1893)  How.  St  §  7097,  which  provides  that  in  criminal  pros- 
ecutions in  Justice's  court,  if  no  Jury  is  demanded  by  the  accused,  the  court 
shall  proceed  to  try  the  issue,  and  (section  7099)  that,  if  the  accused  shall  not 
have  waived  his  right  to  trial  by  Jury,  a  Jury  shall  be  summoned,  gives  the 
accused  his  choice  of  two  modes  of  trial;  and  it  is  error  for  the  court  to  order 
a  Jury  against  his  protest,  after  he  has  demanded  a  trial  by  the  court  without 
a  Jury.— People  v.  Steele,  54  N.  W.  171,  94  Mich.  437. 

6,  Right  to  Withdraw  Waiver. 

[a]  A  waiver  of  a  right  to  trial  by  Jury  cannot  be  retracted  at  the  volition  of 
the  accused. 

—(Ala.  Sup.  1898)     McClellan  v.  State,  23  South.  732,  118  Ala.  122; 
(Minn.  Sup.  1893)    State  v.  Bannock,  55  N.  W.  558,  53  Minn.  419. 

[b]  (Ga.  Sup.  1892)  A  person  who  waives  a  trial  by  Jury,  and  is  convicted 
by  the  county  court  of  a  misdemeanor,  but,  on  certiorari  to  the  superior  court 
obtains  a  reversal,  may,  on  return  to  the  county  court,  withdraw  his  waiver  of 
trial  by  Jury,  and  demand  a  Jury  trial. — Brown  v.  State,  15  S.  E.  462,  89  Ga. 
340. 

[c]  (Ga.  Sup.  1896)  On  the  case  being  called  for  trial,  accused  declined  to 
have  counsel  appointed  to  defend  him,  and  also  waived  his  right  to  a  Jury 
trial,  but  on  a  subsequent  day  the  court  appointed  counsel,  who  promptly  moved 
to  withdraw  the  previous  waiver  of  Jury.  Held  that  it  not  appearing  that  the 
state's  counsel  made  any  point  as  to  delay,  or  claimed  that  the  granting  of  the 
motion  would  result  in  prejudice  to  the  state,  the  motion  was  erroneously  de- 
nied.—Butler  V.  State,  23  S.  E.  822,  97  Ga.  404. 

[dl  (Ga.  Sup.  1897)  WTiere  the  trial  of  a  criminal  case  had  been  repeatedly 
postponed  at  the  instance  of  the  state,  defendant  on  every  occasion  announcing 
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ready  for  trial,  when  the  state  finally  announced  itsdf  ready,  defendant  should 
have  been  permitted  to  withdraw  a  waiver  of  trial  by  jury  previously  made, 
where  the  motion  to  withdraw  such  waiver  was  not  made  merely  for  delay,  and 
granting  it  would  not  have  resulted  in  a  further  postponement  of  the  case. — 
Cain  V.  State,  29  S.  E.  426. 

[el  (S.  C.  Sup.  1888)  Where  both  parties  waive  jury,  and  consent  to  trial  by 
the  court  on  testimony  taken  by  a  referee,  after  the  chief  issue  has  been  so 
tried  and  determined  neither  party  has  the  right  to  demand  a  jury  for  a 
subordinate  issue;  and  it  is  error  to  order  trial  by  jury  on  such  issue  without 
consent  of  both  parties.— State  v.  Pacific  Guano  Ck>.,  5  S.  E.  167,  28  S.  G.  63. 

7.  Acts  Constituting  Waiver, 

[a]  (Ala.  Sup.  18^)  The  act  amending  the  act  creating  the  city  court  of  An- 
niston  (section  6),  providing  that  questions  of  fact  in  civil  actions  shall  be  tried 
without  a  jury,  unless  one  be  demanded  by  the  plaintilt  at  the  commencement 
of  the  suit,  or  by  defendant  on  his  appearance,  **by  endorsing  such  demand  in 
writing  on  the  plea  or  demurrer  or  other  pleadings,"  and  providing  the  failure  to 
demand  a  jury  "as  above  directed"  shall  be  deemed  a  waiver  of  the  right  to 
Jury  trial,  is  mandatory.— Ex  parte  Ansley,  18  South.  242,  107  Ala.  613. 

[b]  (Gra.  Sup.  1890)  On  a  trial  for  a  misdemeanor,  defendant's  waiver  of  ar- 
raignment and  a  jury  trial  recited  that  he  ''waives  arraignment  and  a  trial  by 
jury,  pleads  not  guilty,  and  puts  himself  upon  the  country."  Defendant  then 
appeared,  and  went  to  trial  without  a  jury.  Held,  that  the  words  'l)uts  him- 
self u];>on  the  country,"  contained  in  the  printed  form  on  which  the  waiver  was 
written,  and  which  through  inadvertence  were  not  erased,  were  mere  surplus- 
age.—Logan  V.  State,  12  S.  E.  406,  86  6a.  266. 

[c]  (Ga.  Sup.  1892)  Acts  1882-83,  p.  538,  creating  a  city  court,  declares  that 
the  trial  of  all  issues  of  fact  shall  be  by  the  court  without  a  jury,  except  where 
either  party  in  a  civil  case  or  the  defendant  in  a  criminal  case  shall,  in  writing, 
demand  a  trial  by  jury,  and  that  the  failure  to  file  such  demand  at  or  before  the 
beginning  of  the  trial  shall  be  a  waiver  of  the  right.  Held,  where  no  written 
demand  had  been  made,  that  by  submitting,  without  objection,  to  be  tried  by 
a  jury,  the  prisoner  waived  the  right  to  he  tried  by  the  judge.— Taffe  v.  State, 
16  S.  £.  204,  90  Ga.  459. 

[d]  (111.  App.  1896)  It  cannot  be  first  urged  on  appeal  that  the  court  tried  the 
case  by  oral  consent  without  a  jury  .—Austin  v.  People,  63  111.  App.  298. 

[e]  (HI.  App.  1896)  Under  Act  June  17,  1888,  providing  for  trial  by  jury  in 
cases  where  the  judgment  may  be  satisfied  by  imprisonment,  a  jury  trial  can 
be  waived  only  by  a  formal  waiver  in  writing,  and  submission  of  the  cause  to 
the  court  without  a  jury  is  not  suflicient — Swan  v.  Mulherln,  67  111.  App.  77. 

[fl  (Md.  Sup.  1890)  Where,  under  Acts  1896,  c.  128,  the  demand  of  a  jury 
trial  by  one  accused  of  petit  larceny  woidd  necessitate  the  magistrate's  commit- 
ting him  until  the  next  term  of  the  circuit  court,  a  failure  to  demand  a  jury  trial 
is  not  a  waiver  of  the  right  to  one. — ^Danner  v.  State,  42  Atl.  965. 

[g]  (Mich.  Sup.  1891)  A  defendant,  charged  before  a  justice  with  being  a 
disorderly  person,  was  asked  if  he  wanted  a  jury,  and  he  replied,  by  his  attor- 
ney, that  the  court  could  do  as  it  chose  about  the  jury,  as  he  should  put  in  no 
defense.  Held,  that  defendant  waived  a  jury. — People  v.  Weelcs,  57  N.  W.  1091, 
99  Mich.  86. 

[h]  (N.  M.  Sup.  1895)  The  consent  of  the  defendant  in  a  felony  case  to  a 
trial  by  a  jury  of  11  men  is  not  a  waiver  of  the  right  to  trial  by  a  common-law 
Jury  of  12  men,  as  guarantied  by  CJonst  U.  S.  Amend.  6. — ^Territory  v.  Ortiz, 
42  Pac.  87,  8  N.  M.  164. 

[0  (N.  Y.  Sess.  1895)     Code  Cr.  Proc.  §  701,  provides  that  on  a  plea  in  the 
court  of  special  sessions,  other  than  one  of  guilty,  if  defendant  does  not  demand 
a  jury,  the  court  must  proceed  to  try  thfe  issue.    Section  702  provides  that,  be- 
fore the  court  bears  any  testimony  on  the  trial,  defendant  may  demand  a  jury. 
EMt  that  an  express  waiver,  at  the  time  of  the  plea,  of  a  jury,  not  being  neces- 
mry,  Jt,  having  been  made,  did  not  affect  defendants  right  thereafter,  before 
iiearing  of  testimony,  to  demand  a  jury. — People  v.  Molinet,  34  N.  Y.  Supp. 
1114, 18  MlBC.  Bep.  801. 
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(98  Fed.  781.) 

HACKLEY  V.  OAKFORD. 

(Circuit  Ck>urt  of  Appeals,  Third  Circuit    December  2,  1899.) 

No.  22. 

1.  Spboifio  Perpobmahcb— Requisites  of  Enforceable  Contract. 

There  can  be  no  decree  for  specific  performance  In  the  absence  of  a  spe- 
cific contract  and,  until  all  essential  points  have  been  mutually  and  finally 
assented  to,  there  is  no  such  contract 

Q     8am  K 

Plaintiff  submitted  to  the  attorney  for  defendant  a  written  proposition 
to  lease  from  defendant  certain  coal  lands  for  mining  purposes.  The  pro- 
posal stated  the  royalties  to  be  paid,  but  contained  the  condition,  "Lease 
to  contain  usual  mining  privileges,  and  a  reasonable  minimum."  After 
consulting  with  defendant,  the  attorney  wrote  plaintiff  that  she  accepted 
the  proposal;  further  stating  that  **the  acceptance  is  predicated  upon  the 
signing  of  such  a  lease  as  I  shall  advise  and  prepare."  Held^  that  it  was 
open  to  either  party  to  refuse  to  sign  the  lease  so  prepared,  and  that  its 
execution  by  plaintiff  after  being  advised  of  the  refusal  of  defendant  to 
sign  it  did  not  create  a  contract  which  plaintiff  could  specifically  enforce. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 
For  opinion  of  circuit  court,  see  92  Fed.  38. 

H.  W.  Palmer  and  Richard  C.  Dale,  for  appellant. 
Samuel  B.  Price,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

DALLAS,  Circuit  Judge.  In  the  absence  of  a  specific  contract 
there  cannot  be  a  decree  for  specific  performance.  A  proposal  unac- 
cepted, or  an  acceptance  which  departs  from  the  terms  of  the  pro- 
posal, does  not  constitute  a  contract.  Until  all  essential  points  have 
been  mutually  and  finally  assented  to  the  negotiations  remain  open, 
and  no  contract  arises  until  the  negotiations  are  xJosed.  These  prin- 
ciples were  not  overlooked  by  the  court  below,  but  we  think  that,  with 
reference  to  the  facts  of  this  case,  they  were  not  rightly  applied.  Mr. 
Jessup,  an  attorney  at  law,  was  also  the  defendants  attorney  in  fact, 
under  a  letter  of  attorney  which  conferred  upon  him  very  general 
powers,  modified  and  limited,  however,  by  a  provision  "that  in  all 
matters  of  importance  my  said  attorney  is  to  consult  with  me  before 
transacting  the  same."  On  the  day  of  its  date  a  letter  was  written 
and  sent  by  the  plaintiff  to  Mr.  Jessup,  as  follows: 

"Scranton,  Pa.,  Oct.  27th,  1894. 

•To  Hon.  Wm.  H.  .Tessup,  Attorney  for  Frances  A.  Hackley:  I  hereby  offer 
to  lease  from  you  all  the  merchantable  and  minable  coal  in,  under,  and  upon 
the  Thomas  Bell  tract  of  land,  in  Lackawanna  county,  Pennsylvania,  at  the 
following  rents  or  royalties,  viz.:  For  the  first  two  (2)  years,  forty-two  (42) 
cents  for  prepared  sizes,  one-half  (Md  of  the  price  of  prepared  sizes  for  pea^ 
and  one-fourth  G4)  of  the  price  of  prepared  sizes  for  buckwheat,  and  one- 
eighth  (%)  of  the  price  of  prepared  sizes  for  bird*s-eye  and  culm,  if  sold  and 
removed  from  the  demised  premises.  After  two  years  from  date  of  leases,  the 
royalty  on  prepared  coal  to  increase  at  the  rate  of  one  (1)  cent  per  annrryp  up 
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to  a  maximum  of  fifty  (50)  cents,  and  the  smaller  sizes  proportionately.    Lease 
to  contain  osual  mining  privileges,  and  a  reasonable  minimum. 

**J.  W.  Oakford." 

This  letter  embodies  the  offer  in  which  the  contract  asserted  by  the 
plaintiff  is  alleged  by  him  to  have  had  its  inception.  It  was,  Novem- 
ber 8, 1894,  submitted  by  Mr.  Jessup  to  the  defendant;  and,  after  con- 
sultation with  her,  he  wrote  upon  it,  and  she  signed,  the  following: 

"I  accept  the  above  offer,  and  direct  W.  H.  Jessup  to  draw  up  a  proper 
lease  for  the  coal  mentioned.  Frances  A.  Haclcley. 

••Nov.  8,  1894." 

This  writing  does  not  appear  to  have  been  itself  communicated  to 
flie  plaintiff,  but,  on  the  day  of  its  date,  Mr.  Jessup  wrote  him  as  fol- 
lows: 

•*Dear  Sir:  I  write  to  inform  you  that  your  proposal  to  lease  the  coal  on  a 
part  of  the  Thomas  Bell  tract,  owned  by  Mrs.  Hackley,  is  accepted  by  her,  and 
I  am  directed  to  prepare  a  proper  lease  for  the  same.  The  acceptance  is  predi- 
cated upon  the  signing  of  such  a  lease  as  I  shall  advise  and  prepare. 

"Very  truly  yours,  W.  H.  Jessup, 

"Attorney  for  Mrs.  F.  A.  Hackley .** 

To  this  letter  of  November  8,  1894,  the  plaintiff  made  no  reply, 
either  written  or  oral ;  and  that  at  this  point  no  complete  meeting  of 
the  minds  of  the  parties  had  taken  place  seems  to  us  to  be  perfectly 
clear.  The  proposal,  though  it  contemplated  a  formal  lease,  was, 
save  as  to  rents  or  royalties,  absolutely  silent  re^)ecting  the  contents 
of  that  instrument,  excepting  only  that  the  proposer  stipulated  that  it 
should  '^contain  usual  mining  privileges,  and  a  reasonable  minimum^" 
But  no  method  was  indicated  for  ascertainment  of  what  would  be 
^usual"  in  the  one  particular,  or  "reasonable''  in  the  other;  and,  be- 
yond the  specification  of  the  rates  of  royalties,  no  suggestion  what- 
ever was  made  concerning  any  other  of  the  provisions  to  be  inserted 
in  the  lease.  Such  being  the  offer  which  was  accepted,  conditioned 
upon  the  signing  of  such  a  lease  as  Mr.  Jessup  should  advise  and  pre- 
pare, it  must  have  been  quite  well  understood  that  if  such  a  lease 
should  not  be  signed,  the  transaction,  in  the  absence  of  further  nego- 
tiations, would  be  nugatory. 

Mr.  Jessup  afterwards  prepared  a  quite  lengthy  and  elaborate  lease, 
and  on  November  22,  1894,  sent  one  copy  thereof  to  the  defendant, 
inclosed  with  a  letter  in  which  he  infprmed  her  that  the  plaintiff  was 
going  to  New  York  on  the  same  day,  and  would  call  upon  her,  and  that 
he  (toe  plaintiff)  had  the  other  copy  of  the  lease  with  him.  In  this 
letter  Mr.  Jessup  told  the  defendant  that  both  copies  should  be  exe- 
cuted by  her,  and  that  she  and  the  plaintiff  should  each  retain  one 
of  them.  The  plaintiff  went  to  New  York,  accordingly,  but,  for  rea- 
sons which  we  do  not  regard  as  material,  he  did  not  see  her.  On 
November  26, 1894,  Mr.  Jessup  received  a  letter  from  the  defendant, 
in  which  she  stated,  in  substance,  that  she  would  not  sign  the  lease; 
and  on  the  same  day  the  plaintiff  executed  the  copy  of  it  which  had 
been  given  to  him,  and  gave  it  to  Mr.  Jessup,  with  a  letter  signed  by 
the  plaintiff,  and  addressed' to  Mr.  Jessup,  as  attorney  for  the  defend- 
ant, from  which  it  plainly  appears  that  he  had  executed  the  instru- 
ment with  knowledge  of  the  defendant's  refusal  to  accept  or  sign  it. 
Id  this  letter  the  plaintiff's  position  was  stated  in  this  language: 
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*'My  execution  of  this  lease,  taken  In  connection  with  my  pvoposltlon  for  & 
lease,  Mrs.  Hackley's  acceptance  thereof,  your  notice  to  me  of  such  acceptance, 
and,  finally,  your  drawing  and  submitting  of  this  lease,  which  I  have  executed 
without  change,  closes  the  matter,  so  far  as  I  am  concerned;  and  1  hereby 
notify  you,  as  attorney  for  Mrs.  Hackley,  that  I  hold  her  to  her  agreement,  and 
expect  her  at  once  to  return  to  me  her  copy  properly  executed  and  acknowl- 
edged, and  I  notify  you  further  that  I  shall  at  once  go  Into  possession  of  the 
land  described." 

It  is  evident  from  this  that,  as  we  have  said,  the  signing  of  the 
lease  by  the  plaintiff  was  done  with  knowledge  of  Mrs.  Hackley's. 
declination  to  be  bound;  and  as  we  have  already  seen  that  the  plain- 
tiff's offer,  and  the  defendant's  qualified  acceptance  thereof,  did  not 
constitute  a  contract,  the  only  question  which  remains  is  as  to  wheth- 
er the  execution  by  the  plaintiff  of  the  lease  drawn  by  Mr.  Jessup 
effected  a  complete  meeting  of  the  minds  of  the  parties.  Before  he 
took  it  with  him  to  New  York,  he,  of  course,  knew  that  the  acceptance 
of  his  offer  had  been  predicated  upon  the  signing  of  a  lease;  and  his 
taking  this  one  to  the  defendant  for  the  very  purpose  of  procuring  her 
signature  to  it  indicates  that  he  understood  that  unless  it  should  be 
signed  by  her,  as  well  as  by  himself,  Mr.  Jessup's  qualified  acceptance 
of  his  proposal  would  not  become  absolute.  At  all  events,  the  plaintiff's 
offer,  and  Mr.  Jessup's  response  to  it,  had  left  unsettled  many  im- 
portant points  which  the  lease  definitively  dealt  with.  Consequently 
the  assent  of  both  parties  to  the  terms  of  that  instrument  was 
requisite  to  the  formation  of  a  complete  contract,  and  the  plaintiff 
could  not,  by  alone  signing  it,  in  disregard  of  the  defendant's  dissent^ 
render  it  mutually  obligatory.  Mr.  Jessup  had  not  undertaken  on 
behalf  of  the  defendant  that  she  would  sign  this  lease,  or  any  other 
which  he  might  prepare.  By  his  letter  to  the  plaintiff  of  November 
8,  1894,  he  expressly  limited  his  own  part  in  the  transaction  to  ad- 
vising his  client  and  preparing  the  lease.  He  was  to  advise,  not  to 
control  her.  Accordingly  he  did  prepare  a  lease,  w  hich  he  submitted 
to  her,  with  his  advice  respecting  it;  and,  inasmuch  as  it  contained 
provisions  which  had  not  been  agreed  upon,  her  rejection  of  it  left 
the  matter  as  if  no  offer  had  ever  been  made.  We  have  reached  the 
conclusion  that  no  such  contract  as  the  defendant  has  been  ordered 
to  specifically  perform  actually  existed ;  and  therefore  tlie  decree  of 
the  circuit  court  is  reversed,  and  the  cause  will  be  remanded  to  that 
court,  with  directions  to  enter  a  decree  dismissing  the  bill,  with  costs. 


(98  Fed.  785.) 

TROENDLE  v.  VAN  NORTWICK  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1900.; 

No.  581. 

Review  on  Appeal— Questions  not  Raised  Below. 

A  complainant  cannot  assign  as  error  on  appeal  the  action  of  the  court 
In  permitting  the  filing  of  a  cross  bill,  and  making  an  order  that  the  orig- 
inal bill  should  stand  as  an  answer  thereto,  although  no  process  had 
Issued  thereon,  where  he  appeared  and  took  part  in  the  hearing  on  the 
Issues  Joined  without  objection. 
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%  EquTTT  Plbading— Cross  Bill— Nbcessitt  op  Alleotng  Demand. 

The  failure  of  a  cross  bill  for  the  recovery  of  a  debt,  and  the  enforce- 
ment of  a  pledge  to  secure  the  same,  to  allege  a  demand.  Is  not  ground 
for  the  reversal  of  a  decree  based  thereon,  where  the  original  bill  denied 
the  indebtedness  and  the  pledge. 

8.  Bame— Variance— Failure  op  Proop. 

An  allegation  in  a  cross  bill  that  defendant  advanced  to  complainant 
a  certain  som  is  not  supported  by  evidence  that  defendant  sold  complain- 
ant shares  of  stock  in  a  corporation  equal  at  their  par  value  to  such  sum, 
where  there  is  no  proof  of  the  price  agreed  to  be  paid  therefor;  and  that 
such  price  was  the  par  value  of  the  stock  cannot  be  presumed  from  the 
fact  that  the  corporation  was  newly  organized  under  a  statute  prohibit- 
ing the  issuance  of  stock  except  on  full  payment  of  par  value  therefor 
In  money  or  property,  where  there  was  evidence  which  tended  to  show 
that  the  assets  of  the  company  were  not  In  fact  equal  to  the  par  value 
of  its  stock,  and  that  defendant  sold  other  stock  for  much  less. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  DiTision  of  the  Northern  District  of  Illinois. 

This  suit  was  brought  by  the  appellant,  Theodore  R.  Troendle,  against  John 
S.  Van  Nortwick  and  others,  who  were  merely  nominal  parties.  It  was  alleged 
in  the  bill  that  Van  Nortwick  had  possession  of  1,120  shares  of  the  capital 
stock  of  the  Western  Paper-Bag  Company  of  Illinois,  belonging  to  and  standing 
in  the  name  of  Troendle,  and  was  about  to  sell  the  stock  to  satisfy  an  in- 
debtedness for  the  security  of  which  he  claimed  to  hold  the  shares  as  col- 
lateral; that  there  was  in  fact  no  indebtedness,  and  had  been  no  pledge.  The 
relief  prayed  was  an  injunction  against  the  contemplated  sale,  an  order  for 
the  delivery  of  the  shares  by  Van  Nortwick  to  Troendle,  or  that,  in  the  event 
of  a  finding  by  the  court  that  an  indebtedness  existed  for  which  the  shares 
had  been  pledged, 'an  accounting  should  be  had,  the  amount  of  the  indebted- 
ness determined,  and  a  time  fixed  within  which  Troendle  might  redeem.  In 
his  answer  Van  Nortwick  alleged  three  several  Indebtednesses,  for  which  the 
shares  had  been  pledged, — the  largest  for  $44,800,  alleged  to  have  been  "ad- 
vanced by  William  M.  Van  Nortwick  for  and  on  behalf  of  the  complainant 
and  at  his  request,"  at  the  time  the  1,120  shares  of  stock  were  issued  in  his 
name,  "so  that  the  stock  of  the  complainant  might  be  fully  paid  up  stock*'; 
the  remainder  of  the  price  being  the  complainant's  Interest  in  the  stock  of  the 
Western  Paper-Bag  Company  of  Wisconsin,  which  was  merged  in  the  first- 
named  company,  then  organized.  Issue  was  joined  upon  that  answer,  and  on 
November  10,  1898,  the  case  was  heard  and  taken  under  advisement.  On  the 
ensuing  28th,  Van  Nortwick  was  allowed  to  file  a  cross  bill  alleging  the  facts 
averred  in  his  answer,  and  praying  that  In  default  of  payment  of  whatever 
sum  should  be  found  due  upon  his  demands  against  Troendle  by  a  short  day. 
to  be  fixed  by  the  court,  the  shares  of  stock  held  as  collateral  be  ordered 
sold:  and  at  the  same  time  the  court  ordered  that  the  original  bill  of  the 
appellant  stand  as  an  answer  to  the  cross  bill.  And  Van  Nortwick  having 
repUed  thereto,  and  all  parties  being  present,  the  court  proceeded  to  hear  the 
cause  upon  the  bill,  answers,  and  replication,  and  on  the  cross  bin  and  the 
answer  and  replication,  and,  having  heard  the  evidence  offered,  both  oral  and 
documentary,  and  the  arguments  of  counsel,  entered  a  final  decree  establishing 
an  aggregate  indebtedness  of  Troendle  to  Van  Nortwick  of  $65,880.75,  which 
it  was  ordered  should  be  paid  within  sixty  days,  and  in  default  thereof  the 
pledged  shares  should  be  sold.  The  original  bill  was  dismissed  for  want  of 
equity. 

The  errors  assigned  and  relied  upon  are:  (1)  The  dismissal  of  the  bill  for 
want  of  equity.  (2)  The  entey  of  a  decree  on  the  cross  bill,  the  court  having 
no  Jurisdiction  for  that  purpose  over  the  appellant.  (3)  The  insufficiency  of 
the  cross  bill,  a  demand  for  payment  not  having  been  alleged.  (4)  Variance 
between  the  allegation  and  proof  in  regard  to  the  aUeged  indebtedness  of  $44,- 
800.  (5)  The  finding  of  an  indebtedness  of  $44,800  not  supported  by  the  evi- 
dence. (6)  The  evidence  does  not  sustain  the  finding  that  before  the  filing  of 
the  blU  William  M.  Van  Nortwick  assigned  to  John  S.  Van  Nortwick  aU  the 
indebtedness  of  the  appellant  to  the  former,  and  the  five  certificates  for  the 
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1,120  shares  of  stodc.  (7)  The  levy  upon  the  stock  of  the  execution  in  favor 
of  Van  Nortwick  upon  a  judgment  for  a  part  of  the  indebtedness  secured  by 
the  pledge  of  the  stock  waived  the  lien  of  the  pledge. 

Lewis  W.  Parker,  for  appellant 

A.  J.  Hopkins  and  F.  H.  Thatcher,  for  appellees. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  SEAMAN,  Dis- 
trict Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

It  is  urged  that  the  original  bill  should  not  have  been  dismissed, 
because  the  appellant  was  at  least  entitled  to  a  decree  thereon  de- 
termining the  amount  of  his  indebtedness  for  which  the  shares  of 
stock  were  pledged,  and  fixing  a  time  within  which  he  might  re- 
deem. The  question  is  not  one  of  substance.  On  the  cross  bill  the 
court  entered  a  decree  determining  the  debt,  and  fixing  a  time  for 
redemption,  and  in  addition  authorized,  in  case  of  default  of  pay- 
ment, a  sale  of  the  pledged  shares  in  discharge  of  the  debt.  It 
was,  of  course,  within  the  discretionary  power  of  the  court  to  per- 
mit the  filing  of  the  cross  bill.  The  objection  that  the  cross  bill 
did  not  pray  process,  and  that  process  was  not  issued  and  served, 
might  be  important,  if  the  record  did  not  show  the  presence  and  par- 
ticipation of  the  appellant  in  the  hearing,  which  was  upon  both  the 
original  and  the  cross  bill.  While  in  the  equity  practice  it  is  not 
necessary  to  state  an  exception  or  objection  in  order  to  preserve  a 
question  for  consideration  on  appeal,  still,  "there  is  a  large  class 
of  cases  in  which  it  has  been  held  that  objections  not  taken  in  the 
court  below  will  not  be  allowed  to  be  taken  in  this  court."  It  was 
so  said  in  Railroad  Co.  v.  Bradleys,  10  Wall.  299,  19  L.  Ed.  894;  and 
there  is  not  in  this  case,  as  there  was  in  that,  "such  a  combination  of 
errors,  and  errors  of  so  grave  a  character,"  as  to  make  the  prin- 
ciple inapplicable.  The  cross  bill  in  this  case  was  put  at  issue  by 
the  order,  made  plainly  for  the  convenience,  and,  it  is  not  unfair  to 
assume,  with  the  sileut  acquiescence,  of  the  appellant,  that  the  orig- 
inal bill  should  stand  as  an  answer  thereto.  The  recital  of  the  ap- 
pearance of  the  parties  at  the  hearing  implies  the  voluntary  act  of 
the  appellant;  and,  if  he  desired  to  object  that  a  hearing  upon  the 
cross  bill  could  not  be  had  until  process  had  been  issued  and  served, 
it  was  his  duty  then  to  make  his  position  plain.  The  objection 
pointed  out  in  the  assignment  of  errors  is,  not  that  process  had  not 
issued,  but  that  the  court  did  not  allow  the  appellant  "any  time 
♦  ♦  ♦  nor  enter  any  rule  upon  him  to  answer  the  said  cross 
bill,"  but  without  his  consent  ordered  that  his  original  bill  stand  as 
the  answer.  No  other  or  different  answer,  except  in  matter  of  form, 
was  possible,  and  manifestiy  no  injury  resulted  from  the  peremptory 
action  of  the  court.  The  objection  that  the  cross  bill  contains  no 
allegation  of  demand,  at  best,  has  only  technical  merit;  and,  in  view 
of  the  denial  of  the  debt  and  pledge  contained  in  the  original  bill,  an 
averment  of  demand  was  probably  unnecessary. 

The  suggestions  of  variance  between  allegation  and  proof,  and 
that  the  evidence  does  not  sustain  the  finding  in  respect  to  the  |44,- 
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800  alleged  to  have  been  advanced  by  William  M.  Van  Nortwick 
to  Troendle,  are  better  founded.  The  allegation  "that"  the  Baid  sum 
of  t^,800  was,  at  the  time  the  1,120  Bhares  of  stock  were  so  issued 
to  the  said  Troendle  in  his  name,  advanced  by  the  said  William  M. 
Van  Nortwick  to  the  said  Troendle  at  his  request,  so  that  the  stock 
of  said  Troendle  might  be  fully  paid  up  stock,"  means  an  advance- 
ment of  cash,  and  of  that  there  was  no  evidence  whatever.  That, 
however,  is  as  much  a  matter  of  form  as  of  substance,  and  of  less 
importance  than  the  lack  of  evidence  that  upon  any  consideration 
Troendle  became  indebted  to  William  M.  Van  Nortwick  in  a  sum 
80  large  as  that  stated.  The  facts  in  brief  are  these:  In  the  spring 
of  1895  there  were  two  corporations, — the  Western  Paper-Bag  Com- 
pany of  Wisconsin,  and  the  Kaukauna  Paper  Company  of  Wisconsin. 
The  Van  Nortwicks  were  interested  in  both  companies,  but  Troendle 
only  in  the  first-named  comi)any,  of  whose  capital  stock,  amount- 
ing to  $50,000,  112  of  the  entire  500  shares  stood  in  his  name,  but 
were  pledged  to  secure  the  payment  of  his  notes,  then  held  by  Wil- 
liam M.  Van  Nortwick,  for  |2,800  and  |4,600,  given  in  part  pay- 
ment for  the  stock.  Troendle  then  proposed,  and  William  M.  Van 
Nortwick  consented  to  join  him  in,  the  organization  of  a  new  cor- 
poration,, called  the  Western  Paper-Bag  Company  of  Illinois,  to 
which  the  assets  of  the  two  companies  named  should  be  transferred; 
and  to  that  end  William  M.  Van  Nortwick  purchased  the  interest 
of  John  S.  Van  Nortwick  in  the  Kaukauna  Paper  Company,  thereby 
becoming  the  sole  owner  of  that  property.  For  the  purposes  of  the 
transfer  the  assets  of  the  existing  paper-bag  company  were  estir 
mated  at  $300,000,  and  the  Kaukauna  property  at  |200,000,  making 
$500,000,  the  amount  of  the  capital  stock  of  the  new  company,  which 
was  divided  into  5,000  shares,  of  |100  each.  The  capital  stock  of 
the  original  paper  company  being  but  |50,000,  each  share  of  stock 
therein  entitled  the  holder  to  six  shares  of  the  new  stock,  and 
Troendle's  112  shares  entitled  him  to  672  shares;  but,  in  order  to 
make  his  relative  interest  in  the  new  company  the  same  as  in  the 
old,  William  M.  Van  Nortwick  consented  to  sell  and  to  cause  to 
be  issued  to  him  448  additional  shares,  which,  however,  with  the 
other  (572  shares,  with  a  blank  indorsement  by  Troendle,  he  stipu- 
lated should  remain  in  his  possession  as  a  collateral  for  Troendle's 
indebtedness  to  him.  There  can  be  no  question  on  these  facts  that 
there  was  a  sale  by  Van  Nortwick  to  Troendle  of  the  448  shares, 
but,  aside  from  the  variance  from  the  allegation  of  money  advanced, 
the  question  is  at  what  price  was  the  sale  made.  The  corporation 
having  been  just  then  organized,  and  the  stock  newly  issued,  under 
a  statute  which  forbade  the  issue  of  stock  by  any  corporation  "ex- 
cept in  consideration  of  money,  or  labor,  or  property  estimated  at 
its  true  money  value,  actually  received  by  it, -equal  to  the  par  value 
thereof"  (Rev.  St.  Wis.  §  1753),  there  might  arise  a  presumption,  in 
the  absence  of  contrary  evidence,  that  the  stock  was  worth,  and 
therrfore  was  sold  at,  its  par  value;  but  on  the  evidence  in  this 
record  it  is  impossible  to  believe  that  the  assets  of  the  two  com- 
panies, which  were  turned  over  to  the  new  company  as  the  consid- 
eration for  the  issue  of  its  stock,  were  estimated  at  their  true  money 
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value.  The  estimated  values,  agreed  upon  in  paJpable  evasion  of 
the  statute,  were  vastly  exaggerated.  There  is  in  the  record  no  di- 
rect evidence  of  those  values,  or,  if  there  is  such  evidence,  it  has 
not  been  pointed  out.  There  was  no  express  agreement  to  pay  the 
par  value.  Van  Nortwick  himself  testified  that  no  mention  was  made 
of  the  amount  to  be  paid  for  the  stock,  and  did  not  in  direct  terms 
assert  even  an  understanding  on  his  own  part  that  par  value  was 
to  be  paid.  He  sold  to  his  attorney  about  that  time  one  hundred 
shares  at  sixty  cents  on  the  dollar,  and  that  purchase  the  attorney 
testified  Troendle  induced  him  to  make  by  fraudulent  representa- 
tions. In  order  to  make  the  property  of  the  original  paper-bag 
company  worth  |:300,000,  "we  had,"  said  a  witness,  "to  value  the 
patents,  trade-marks,  and  privileges,  as  we  called  them,  at  f  150,000" ; 
and  there  has  been  no  suggestion  or  evidence  that  the  150,000  of 
stock  which  represented  the  property  of  that  company  was  ever 
worth  more  than  par  in  the  market,  or  in  any  transaction  other  lian 
the  organization  of  the  new  company.  The  only  ground  disclosed 
on  which  it  is  possible  to  believe  that  Troendle  intended  to  promise 
to  pay  for  the  stock  its  nominal  or  par  value  is  the  patent  fact  that 
he  was  totally  irresponsible,  and,  never  intending  to  perform,  may 
have  been  ready  to  buy  at  any  price  whatever  could  be  obtained  upon 
a  promise  to  pay.  But  the  case  cannot  be  disposed  of  in  that  way, 
and  the  lack  of  proof  in  support  of  the  cross  bill  cannot  be  supplied 
or  compensated  by  the  frequent  references  made  to  the  very  con- 
vincing proofs  that  Troendle,  as  a  witness,  was  unworthy  of  belief. 
He  is  bound  by  no  estoppel,  and  the  decree  on  the  cross  bill  must 
stand  on  its  own  merits,  or  must  fall. 

In  so  far  as  it  was  found  and  decreed  that  Troendle  became  in- 
debted in  the  sum  of  |44,800  for  the  448  additional  shares  of  stock 
issued  in  his  name,  we  deem  the  decree  erroneous,  and,  there  being 
in  the  record  no  satisfactory  evidence  of  the  value  of  that  stock, 
the  decree  to  that  extent  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  grant  a  reference  to  determine  that  value:  pro- 
vided, that  within  ten  days  the  appellee  may  remit  |20,000,  and 
file  with  the  clerk  of  this  court  proof  of  the  remittitur,  and  there- 
upon the  decree  below  shall  stand  affirmed.  The  costs  of  the  ap- 
peal shall  be  paid  by  the  appellant. 


(98  Fed.  789.) 

BENEDICT  V.  CITY  OF  NEW  YORK  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  7,  1899.)     ' 

No.  47. 

Eminent  Domain— Condemnation  Proceedinos— Confirmation  of  Report 
of  commi88ionbe8. 

In  proceedings  to  condemn  property  for  public  use  on  an  application  to 
confirm  the  award  of  commissioners  of  appraisal,  the  court  will  not  ordi- 
narily weigh  conflicting  evidence  of  value,  but  wiU  refuse  to  confirm  only 
when  it  appears  that  the  commissioners  have  preceded  upon  a  wrong  prin- 
ciple. 
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2.  Same— Compensation  for  Property  Taken— Time  at  which  Value  is  to 
BE  Estimated. 

The  timdamental  doctrine  that  private  property  cannot  be  taken  for 
public  use  without  jost  compensation  does  not  require  that  the  compensa- 
tion be  made  in  all  cases  coricurrently  In  point  of  time  with  the  actual 
exercise  of  the  right  of  eminent  domain,  but,  at  whatever  time  it  is  to  be 
made  under  the  statute,  just  compensation  entitles  the  owner  to  the  full 
market  value  of  his  property  at  the  time  of  the  taking,  and  that  time  is  to 
be  determined  by  the  terms  of  the  particular  statute  under  which  the  pro- 
ceedings are  had. 

8.  Same— Time  when  Property  is  Taken. 

Laws  N.  Y.  1883.  c.  490,  authorizing  the  city  of  New  York  to  construct 
a  new  aqueduct  for  the  purpose  of  a  water  supply,  and  to  condemn  lands 
necessary  therefor,  provides  for  the  adoption  by  the  aqueduct  commission- 
ers of  maps  showing  the  lands  to  be  acquired  in  sections,  which  maps  are 
to  be  filed  in  the  county  in  which  the  lands  are  situated,  after  which  it  is 
made  the  duty  of  the  counsel  of  the  corporation  to  apply  to  the  court  for 
the  appointment  of  commissioners  of  appraisal,  who  are  to  make  and  file 
in  the  office  of  the  clerk  or  register  of  each  county  in  which  such  lands  are 
situated  an  oath  of  office,  and  then  proceed  to  appraise  the  property. 
The  act  further  declares  (section  10)  that  upon  the  filing  of  the  oath  of 
said  commissioners  the  city  shall  "become  seized  in  fee  of,  and  may  im- 
mediately enter  into  possession  of  and  occupy  in  perpetuity,"  all  the  lands 
shown  on  the  maps  filed  as  those  to  be  acquired,  and  provides  that  In 
making  compensation  to  the  owner  interest  shall  be  allowed  from  that 
time.  Held,  that  in  appraising  the  property  its  value  should  be  taken  as 
of  that  time,  and  not  as  of  the  time  when  the  map  was  filed,  which  did 
not  devest  the  owner  of  any  of  his  rights  therein. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

R.  L.  Sweezy,  for  appellant. 
H.  T.  Djkman,  for  appellees. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  city  of  New  York,  under  chapter 
490  of  the  Laws  of  New  York  of  1883, — ^being  the  act  to  authorize 
the  construction  of  a  new  aqueduct  for  the  purposes  of  a  water  sup- 
ply for  the  city, — ^instituted  proceedings  in  the  supreme  court  of  the 
state  for  the  appointment  of  commissioners  of  appraisal  to  acquire 
for  public  use  certain  lands  in  the  county  of  Westchester.  The  ap- 
pellant, owner  of  some  of  the  lands  sought  to  be  acquired,  and  a  citi- 
zen of  New  Jersey,  removed  the  proceedings,  so  far  as  they  related . 
to  his  lands,  to  the  circuit  court  of  the  United  States  for  the  South- 
ern district  of  New  York.  Commissioners  of  appraisal  were  ap- 
pointed by  the  court,  and,  after  viewing  the  premises,  and  hearing 
the  evidence  produced  before  them,  they  duly  made  and  filed  their 
report,  and  it  was  thereafter  confirmed  by  an  order  of  the  court. 
From  the  order  of  confirmation  this  appeal  has  been  brought. 

In  proceedings  to  acquire  property  for  public  use,  the  court,  on 
an  application  to  confirm  the  award  of  the  commissioners  of  ap- 
praisal, will  not  ordinarily  weigh  conflicting  evidence  in  considering 
whether  it  is  adequate  or  excessive;  but,  if  the  commissioners  have 
proceeded  upon  a  wrong  principle,  the  court  will  refuse  to  confirm. 

It  is  insisted  for  the  appellant  that  the  commissioners  did  proceed 
open  a  wrong  principle,  and  that  the  court  therefore  erred  in  confirm- 
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ing  the  award.  The  contention  Ib  that  the  commissioners  did  not 
allow  him  the  value  of  his  lands  at  the  time  they  were  taken,  and 
confined  their  inquiries  to  ascertaining  the  value  at  a  later  date  when 
the  property  had  considerably  depreciated  in  value. 

The  fundamental  doctrine  that  private  property  cannot  be  taken 
for  public  uses  without  just  compensation  does  not  require  that  the 
compensation  be  made  in  all  cases  concurrently  in  point  of  time  with 
the  actual  exercise  of  the  right  of  eminent  domain;  and  it  is  compe- 
tent for  the  legislature,  in  the  absence  of  any  constitutional  interdic- 
tion, to  prescribe  whether  the  compensation  be  made  at  the  time  of 
the  projection  of  the  work,  at  the  inception  of  the  condemnation  pro- 
ceeding, at  any  subsequent  stage  of  the  proceeding,  or  at  the  time  of 
taking  actual  possession  of  the  property  for  the  construction  of  the 
work.  But,  at  whatever  time  the  compensation  is  to  be  made  or 
paid,  just  compensation  entitles  the  owner  to  the  full  market  or  pe- 
cuniary value  of  his  property  at  the  time  of  the  taking;  and  the  au- 
thorities are  so  generally  in  accord  upon  this  propositioja  that  it  may 
be  accepted  as  the  settled  rule.  There  is  much  diversity,  however,  in 
the  adjudications  in  applying  this  rule,  owing  to  the  diversity  in  the 
statutes  authorizing  condemnation.  See  10  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  1147,  where  the  citations  are  collected.  By  some  of  the 
statutes  the  owner  is  devested  of  his  title  or  possession,  actually  or 
potentially,  at  the  time  of  the  enactment;  while  by  others  this  does 
not  occur  until  the  proceeding  has  arrived  at  some  advanced  stage 
of  progress,  or  been  finally  consummated,  or  until  his  damages  have 
been  paid.  In  every  case,  therefore,  the  application  of  the  rule  de- 
pends upon  the  provisions  of  the  particular  statute  in  terminatinjj 
the  dominion  of  the  owner  and  segregating  the  property  for  the  pub- 
lic use. 

The  present  act  provides  for  the  appointment  of  commissioners  to 
be  known  as  "aqu^uct  commissioners,"  who  are  to  adopt  plans  and 
maps,  and  have  the  general  supervision  of  the  entire  work  contem- 
plated. It  authorizes  them  from  time  to  time  to  change  or  modify 
such  plans  and  maps.  The  real  estate  to  be  acquired  is  to  be  denoted 
on  the  maps,  and  the  maps  are  to  be  filed  in  the  office  of  the  clerk  or 
register  of  each  county  in  which  any  real  estate  is  located.  The  maps 
are  to  be  made  and  filed  in  sections.  Proceedings  to  acquire  the 
lands  of  one  or  more  sections  may  be  taken  before  the  maps  of  all 
sections  are  filed,  and  the  work  upon  one  or  more  sections  may  be 
begun  before  the  maps  of  the  remaining  sections  are  filed.  After  the 
maps  are  filed  and  transmitted  by  the  commissioners  with  a  certifi- 
cate of  their  approval  by  the  counsel  of  the  corporation,  it  is  his 
duty  to  apply  to  the  supreme  court  for  the  appointment  of  commis- 
sioners of  appraisal,  and  these  commissioners,  when  .appointed  by  the 
court,  are  to  make  and  file  in  the  office  of  the  clerk  or  register  of 
each  county  in  which  any  of  the  real  estate  sought  to  be  acquired 
is  situated  an  oath  of  office,  and  then  proceed  to  the  appraisement 
of  the  property.  The  act  declares  (section  10)  that  upon  the  filing 
of  the  oath  of  said  commissioners  the  city  of  New  York  shall  be  and 
become  seised  in  fee  of,  and  may  immediately  enter  into  possession 
of,  and  occupy  in  perpetuity,  all  the  lands  shown  on  any  map  filed 
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by  the  aqueduct  commissioners  which  they  have  determined  should 
be  acquired.  The  commissioners  of  appraisal,  after  hearing  the  par- 
ties, are  to  make  a  report  specifying  the  amount  to  be  allowed  to 
the  owner  as  compensation  for  the  property  taken.  After  confirma- 
tion of  the  report  by  the  court,  the  city  of  New  York  is  required 
within  four  months  to  pay  the  amount  of  the  awards,  with  interest 
from  the  date  of  the  filing  of  the  oaths  of  the  commissioners  of  ap- 
praisal. 

Pursuant  to  the  powers  conferred  upon  them  by  this  act,  the  aq- 
ueduct commissioners  adopted  plans  and  maps.  Among  the  maps 
filed  was  one  describing  the  lands  of  the  appellant.  This  map  was 
filed  in  the  office  of  the  register  of  Westchester  county  August  10, 
1896.  The  commissioners  of  appraisal  in  the  condemnation  proceed- 
ing filed  their  oaths  of  office  May  4,  1898.  In  their  award  of  com- 
pensation to  the  appellant  they  allowed  him  the  value  of  his  lands 
at  the  date  of  the  filing  of  their  oaths,  refusing  to  allow  him  its  value 
at  the  date  of  the  filing  of  the  map  in  the  register's  office  of  West- 
chester county. 

The  appellant  insists  that  the  lands  were  taken  at  the  time  of  the 
filing  of  the  map.  If  that  contention  is  correct,  the  commissioners 
of  appraisal  erred,  and  the  court  below  ought  not  to  have  confirmed 
the  award. 

We  are  of  the  opinion  that  the  filing  of  the  map  was  not  a  definite 
appropriati(m  of  the  lands  denoted  on  it,  and  did  not  interfere  in 
any  way  with  the  use  or  enjoyment  by  the  owners.  Bauman  v. 
Ross,  167  U.  S.  548-596,  17  Sup.  Ct.  966,  42  L.  Ed.  270.  The  owners 
were  at  liberty,  after  it  had  been  filed,  to  use  the  lands  as  before, 
and  until  the  institution  of  condemnation  proceedings  to  make  any 
improvements  they  might  see  fit.  Wagner  v.  Perry,  47  Hun,  518; 
Forster  v.  Scott  (Super.  N.  Y.)  17  N.  Y.  Supp.  479;  Shoemaker  v. 
U.  S.,  147  U.  S.  282,  13  Sup.  Ct.  361,  37  L.  Ed.  170. 

There  is  no  language  in  the  act  to  preclude  the  aqueduct  com- 
missioners from  changing  the  plan  of  the  work  after  the  filing  of 
the  maps,  if,  in  their  judgment,  it  should  seem  expedient,  or  the 
city,  with  their  co-operation,  from  proceeding  to  acquire  lands  de- 
noted upon  new  maps  filed  in  substitution.  Even  the  condemnation 
proceeding  could  have  been  discontinued  and  abandoned  after  it 
was  commenced.  The  power  usually  resides  in  municipal  corpora- 
t?ons  at  any  time  before  taking  possession  of  the  property  under 
completed  proceedings,  or  the  final  act  of  confirmation,  to  recede  and 
discontinue  the  proceedings  they  have  instituted.  Dill.  Mun.  Corp. 
473.  Such  is  the  law  in  New  York  afl  declared  by  its  highest  court. 
"A  public  body,  or  public  officers,  to  whom  the  right  of  eminent 
domain  has  been  delegated  by  the  legislature  for  public  purposes 
exclusively,  may  be  permitted  to  discontinue  proceedings  instituted 
by  them  pursuant  to  the  act  delegating  power  to  acquire  title  to 
lands  at  any  time  before  the  title  is  acquired  and  the  rights  resulting 
therefrom  have  become  vested  in  the  proprietor.''  In  re  Commis- 
sioners of  Washington  Park,  56  N.  Y.  144.  In  Ee  Military  Parade 
(Iround,  60  N.  Y.  319,  the  court  of  appeals,  reaffirming  this  doc- 
trine, applied  it  to  a  caae  where  the  proceeding  was  pursuant  to  a 
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statute  authorizing  the  proper  officers  to  lay  out  a  parade  ground, 
which  declared  that  upon  the  filing  of  a  map  showing  its  location 
and  extent  it  should  ''become  and  be  one  of  the  public  squares  or 
places"  of  the  city. 

The  lands  were  taken  when  the  commissioners  of  appraisal  filed 
their  oaths  of  office.  They  were  taken  at  that  time  because  by  the 
terms  of  section  10  the  city  then  acquired  the  right  to  occupy  them 
in  perpetuity,  subject,  of  course,  to  a  condemnation  proceeding. 
Until  then  the  purpose  to  appropriate  them  was  merely  a  tentative 
one,  and  the  proceeding  might  never  culminate  in  an  actual  appro- 
priation. Until  then  there  was  no  statutory  act  indicative  of  a  final 
intention  by  the  city  to  acquire  lands.  It  was  the  contemplation 
of  the  legislature  that  they  should  be  deemed  taken  at  that  time, 
and  compensation  awarded  with  reference  to  it,  because  the  act  pro- 
vides that  from  that  time  the  city  shall  pay  interest  upon  the  amount. 

The  adjudications  in  which  it  has  been  held  that  the  date  of  the 
filing  of  a  map  is  to  be  deemed  the  time  of  the  appropriation  were 
in  cases  where  the  statute  by  terms  or  implication  made  the  act 
a  virtual  taking  of  the  property.  Thus  the  Massachusetts  decisions 
are  founded  upon  a  statute  authorizing  the  corporation,  upon  filing 
the  location,  to  take  possession  of  the  land  defined  within  the 
boundaries,  unless  an  application  for  estimating  damages  is  made 
to  the  county  commissioners  before  the  actual  appropriation.  In 
Re  Munson,  29  Hun,  325, — much  relied  upon  by  appellant's  counsel, — 
the  statute  provided  that,  when  the  map  was  filed,  the  property 
designated  upon  the  map  "should  become  and  be  one  of  the  public 
squares  or  places"  of  the  city.  In  Re  Public  Parks,  53  Hun,  280, 
(>  N.  Y.  Supp.  750,  the  statute  located  the  lands  to  be  taken  by  metes 
and  bounds.  In  both  cases  the  property  was  set  apart  for  public 
use  by  the  filing  of  the  map,  and  the  proceeding  for  condemnation 
was  only  necessary  to  perfect  the  title  to  the  lands  appropriated 
These  decisions  are  of  little  value  in  the  present  case,  where  the 
statute  does  not  purport  to  give  any  final  and  determinative  effect 
to  the  filing  of  the  map. 

We  conclude  that  there  was  no  error  in  the  award  of  the  commis- 
sioners of  appraisal,  and  that  the  court  below  properly  affirmed  their 
report. 

The  order  is  affirmed,  with  costs. 


(98  Fed.  793.) 

SMITH  V,  PACKARD. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  2,  1900.) 

No.  576. 

1.  Attachment— Forthcoming  Bond— Illinois  Statute. 

Under  the  attachment  law  of  Illinois,  the  fact  that  a  forthcoming  bond 
is  taken  after  the  return  day  of  the  writ,  or  that  it  Is  not  returned  into 
court  by  the  sheriff  on  the  first  day  of  the  term  at  which  the  writ  Is  re- 
turnable, as  directed  by  the  statute,  does  not  affect  its  character  as  a 
statutory  bond. 
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2.  Fedrbal  Courts— JuKiSDicnoN— Suit  on  FoRTHCoifiNO  Bond. 

The  Illinois  statute  giylug  a  plaintiff  in  attachment  the  right  to  bring 
an  action  on  a  forthcoming  bond  talcen  by  the  sheriff,  "the  same  as  if 
such  bond  bad  been  assigned  to  him,"  does  not  render  him,  in  fact  or 
construct iyely,  an  assignee,  within  the  meaning  of  the  federal  judiciary 
act,  so  as  to  preclude  a  circuit  court  of  the  United  States  from  talcing 
cognizance  of  such  action,  where  the  plaintiff  is  a  citizen  of  another  state, 
although  the  sheriff  could  not  have  sued  therein. 
8.  Attachment— Forthcoming  Bond— Validity. 

The  validity  of  a  forthcoming  bond  is  not  affected  by  an  Indorsement 
by  the  sheriff  on  the  writ  of  attachment  reciting  that  on  the  giving  of 
such  bond  he  "released  the  levy,"  the  purpose  and  effect  of  the  bond  it- 
self being  to  contiuue  his  legal  custody  of  the  property. 
i  Same- Action  on  Bond— Proof  of  Execution. 

In  an  action  on  a  forthcoming  bond  given  in  attachment  proceedings, 
which  under  the  statute  is  joint  and  several,  where  all  of  the  obligors 
were  joined  as  defendants,  but  a  dismissal  was  entered  before  trial  as  to 
all  but  one,  the  case  stands  as  though  originally  brought  against  such 
defendant  alone,  and  proof  of  the  execution  of  the  bond  by  the  other  obli- 
gors is  not  required. 

5.  Same- Estoppel  to  Dent  Execution  of  Bond. 

Where,  in  an  action  by  attachment  against  a  partnership,  one  of  the 
defendants  signs  his  partner*s  name  to  a  forthcoming  bond,  the  latter 
cannot,  after  having  voluntarily  received  its  benefits,  deny  that  his  signa- 
ture to  the  bond  was  authorized. 

6.  Same-Evidence— Diminished  Value  of  Property. 

In  an  action  on  a  forthcoming  bond  given  in  attachment  proceedings, 
it  was  not  available  error  to  exclude  evidence  on  behalf  of  the  defendants 
to  show  the  diminished  value  of  the  property  since  the  giving  of  the  bond; 
no  offer  being  made  to  show  that  the  depreciation  was  not  caused  by  any 
act  or  negligence  of  the  principals  in  the  bond,  who  had  its  custody. 

7.  Same- Recitals  as  to  Value  in  Bond. 

A  recital  in  a  forthcoming  bond  that  the  value  of  the  property  "does  not 
exceed"  a  sum  named,  while  conclusive  against  tlie  assertion  of  a  larger 
value,  establishes  no  particular  value. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

This  action  is  upon  a  forthcoming  bond  in  attachment  executed  on  July  21, 
1802,  to  the  sheriff  of  Cook  county,  lU.  The  attion  in  attachment  was  be- 
gun on  July  16,  1892,  in  the  circuit  court  of  Cook  county,  by  the  defendant  in 
error,  Andrew  J.  Packard,  against  Frank  A.  White  and  Charles  F.  Ballard, 
as  co-partners.  The  writ  of  attachment,  issued  on  the  16th  and  made  re- 
turnable on  the  18th  of  the  month,  was  levied  on  the  day  of  its  date  upon 
four  car  loads  of  machinery  and  other  articles  constituting  a  plant  for  the 
manufacture  of  shoes,  property  of  the  partnership,  at  West  Pullman,  III., 
whither  It  had  just  been  transported  from  Washington  C.  H..  Ohio.  On  the 
same  day  a  return,  showing  the  levy  upon  the  property,  which  was  particu- 
larly described,  was  Indorsed  upon  the  writ  and  signed  by  the  sheriff.  The 
forthcoming  bond,  to  which  the  names  of  both  partners  had  been  signed  by 
White,  and  which  the  plaintiff  in  error  and  William  R.  Kerr  had  signed  as 
sureties,  was  dated  and  was  delivered  to  the  sheriff  on  July  21,  1892;  and 
thereupon  the  sheriff  took  of  the  attachment  defendants  a  receipt,  indorsed 
on  the  writ,  for  the  attached  property,  and,  under  the  receipt,  indorsed  on  the 
writ  the  following  further  memorandum  or  return:  **The  parties  in  whose  pos- 
session I  found  the  above  property  giving  security  as  per  bond  hereto  an- 
nexed, I  have  released  said  levy  this  2l8t  day  of  July,  1892.  I  have  also 
served  the  within-named  West  Pullman  Land  Association,  as  garnishee,  by 
delivering  a  copy  thereof  to  William  R.  Kerr,  secretary  of  said  association, 
this  16tb  day  of  July,  1892;  the  president  of  said  association  not  found  in  my 
county.     The  defendants  in  the  within  writ  not  found  in  my  county."    This 
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was  signed  In  the  name  of  the  sheriff  by  a  deputy.  The  writ  was  held  by  the 
sheriff  until  January  5,  1803,  when  he  filed  It  with  the  cleric  of  the  court,  in- 
dorsed as  stated.  Process  was  not  served  on  either  defendant  in  the  attach- 
ment, but  an  appearance  by  attorney  was  entered  for  both,  and  Joint  pleas 
filed  in  their  behalf,  on  August  25,  1892,  and  later  further  joint  pleas  were 
filed;  but  on  December  9,  1895,  on  motion  of  Ballard,  the  court  found  that  the 
appearance  entered  for  him  was  unauthorized,  and  ordered  that  it  be  set 
aside  and  held  for  naught  Thereupon,  without  further  showing  or  afiidavit 
than  that  originally  filed,  notice  to  Ballard  was  published;  and  on  January  25, 
1896,  upon  a  recilBl  of  "due  proof  of  publication  of  notice,"  he  was  called 
and  defaulted.  Final  Judgment  was  entered  on  the  ensuing  May  21st,  the 
preliminary  recital  in  the  entry  being:  "This  cause  being  called  for  trial, 
come  the  parties  to  this  suit,  by  their  attorneys,  respectively.  Thereupon,  on 
the  agreement  of  the  said  parties  here  made  in  open  court,  this  cause  Is  sub- 
mitted to  the  court  for  trial  without  a  Jury."  And,  according  to  the  entry,  the 
court  proceeded  to  hear  the  evidence,  found  the  issues  for  the  plaintiff,  as- 
sessed his  damages  at  $3,625,  and,  after  overruling  a  motion  of  White  for  a 
new  trial,  entered  personal  judgment  against  both  defendants  for  the  amount 
of  the  finding.  On  July  20th  following,  a  special  execution  was  Issued  against 
the  property  described  in  the  writ  of  attachment;  and  two  days  later  the  sher- 
iff made  return  to  the  effect  that  White  and  Ballard  not  being  found,  he  de- 
manded, but  failed  to  obtain,  of  Smith  and  the  other  surety  on  the  bond,  the 
attached  property,  and,  finding  no  property  on  which  to  levy,  he  made  return 
accordingly.  Thereupon  Pacliard  brought  this  action  in  the  court  below 
against  White  and  Ballard,  the  principals,  and  William  R.  Kerr  and  Jacob  P. 
Smith,  the  sureties,  on  the  forthcoming  bond,  but  later  dismissed  out  of  the 
case  all  of  the  defendants  but  Smith,  and  against  him  obtained  judgment  for 
$15,000,  to  be  satisfied  upon  payment  of  $4,128.25. 

The  following  provisions  of  the  attachment  law  of  Illinois  in  force  when  the 
suit  was  brought  are  cited  in  the  briefs: 

"Possession — Forthcoming  Bond.  Sec.  14.  The  ofllcer  serving  the  writ  shall 
take  and  retain  the  custody  and  possession  of  the  property  attached,  to  an- 
swer and  abide  by  the  Judgment  of  the  court  unless  the  person  In  whose  pos- 
session the  same  Is  found  shall  enter  Into  bond  and  security  to  the  officer,  to 
t>e  approved  by  him,  in  double  the  value  of  the  property  so  attached,  with  con- 
dition that  the  said  estate  shall  be  forthcoming  to  answer  the  judgment  of  the 
court  In  said  suit  The  sheriff,  or  other  officer,  shall  return  such  bond  to  the 
court  In  which  the  suit  Is  brought  on  the  first  day  of  the  term  to  which  such 
attachment  Is  returnable." 

"16.  Neglect  of  Officer  to  Take  Bond— Proceedings.  Sec.  16.  If  the  sheriff 
should  fall  to  return  a  bond  taken  by  virtue  of  the  provisions  of  this  act  or 
shall  have  neglected  to  take  one  when  he  ought  to  have  done  so,  In  any  at- 
tachment Issued  under  any  provisions  of  this  act  the  plaintiff  In  the  attach- 
ment may  cause  a  rule  to  be  entered  at  any  time  during  the  first  ten  days  of 
the  term  to  which  It  Is  returnable,  requiring  the  said  sheriff  to  return  the  said 
bond;  In  case  no  bond  has  been  taken,  to  show  cause  why  such  bond  was  not 
taken.  If  the  said  sheriff  shall  not  return  the  said  bond  within  one  day  there- 
after, or  show  legal  or  sufficient  cause  why  the  said  bond  had  not  been  taken, 
judgment  sliall  be  entered  up  against  him  for  the  amount  of  the  plaintiff's  de- 
mand, with  costs  of  suit.  Execution  may  thereupon  issue  for  the  same  when- 
ever Judgment  shall  have  been  entered  against  the  defendant  in  the  attach- 
ment. • 

"17.  Insufficient  Bond — Proceedings.  Sec.  17.  The  plaintiff  may,  at  the 
first  term  after  the  return  of  such  bond,  except  to  the  sufficiency  thereof,  rea- 
sonable notice  of  such  exception  having  been  given  to  the  shwiff  or  other  offi- 
cer who  took  the  same,  and  if,  upon  hearing,  the  court  shall  adjudge  such  se- 
curity insufficient  such  sheriff  shall  be  subject  to  the  same  Judgment  and  re- 
covery and  have  the  same  liberty  of  defense  as  if  he  had  been  made  defend- 
ant in  the  attachment  unless  good  and  sufficient  security  shall  be  given  within 
such  time  as  may  be  directed  by  the  court,  and  execution  may  Issue  there- 
upon as  In  other  cases  of  judgment  And  whenever  the  judgment  of  the 
plaintiff,  or  any  part  thereof,  shall  be  paid  or  satisfied  by  anv  such  sheriff,  he 
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shall  baye  the  same  remedy  against  the  defendant  for  the  amount  so  paid  by 
him  as  is  now  provided  by  law  for  bail  against  their  principal,  where  a  judg- 
ment is  paid  or  satisfied  by  them. 

''IS.  Suit  on  Bond.  Sec.  18.  If  the  plaintiff  shall  not  except  to  the  bond 
taken  by  the  sheriff,  as  aforesaid,  or  the  exceptions  are  not  sustained,  and 
such  bond  shall  be  forfeited,  the  plaintiff  in  the  attachment  may  bring  suit 
thereon  In  his  own  name,  the  same  as  if  such  bond  had  been  assigned  to  him, 
and  Judgment  shall  be  given  for  the  plaintiff  against  the  obligors  In  the  bond 
fbr  the  value  of  the  property,  or  if  the  property  is  greater  than  the  amoimt 
doe  upon  the  execution,  then  for  the  amount  due  and  costs  of  suit." 

George  A.  Sanders,  for  plaintiff  in  error 
Samnel  Wheeler,  for  defendant  in  error. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  SEAMAN,  District 
Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

The  first  contention  of  the  plaintiff  in  error  is  that  the  circuit 
judge  did  not  acquire  jurisdiction  of  the  case.  The  argmnent  con- 
sists of  three  propositions:  First,  that  the  bond  is  valid  only  as  a 
common-law  obligation,  and  not  as  a  statutory  bond,  because  the 
sheriff  took  it  after  the  return  day  of  the  writ,  released  the  levy,  and 
failed  to  file  the  bond  with  the  clerk  until  after  the  term  of  court  at 
which  it  should  have  been  filed;  second,  that  in  Illinois  the  common- 
law  rule  prevails,  that  only  the  obligee  of  a  sealed  instrument  can 
sustain  an  action  thereon,  and,  this  not  being  a  statutory  bond,  the 
statute  which  authwized  a  suit  in  the  name  of  the  plaintiff  in  the 
attachment  does  not  apply;  and,  third,  that  if  the  statutory  char- 
acter of  the  bond,  and  Packard's  right  under  the  statute  to  sue  there- 
on in  his  own  name,  be  conceded,  5iere  was  nevertheless  no  jurisdic- 
tion, because  the  right  given  him  by  the  statute  is  to  sue  "the  same 
as  if  soch  bond  had  been  assigned  to  him,"  and,  the  sheriff  not  having 
had  the  right  to  sue  in  the  federal  court,  the  defendant  in  error,  as 
assignee  of  the  sheriff,  coold  not  prosecute  the  action  in  that  court. 

The  first  section  of  the  statute  quoted,  it  is  evident,  was  intended 
to  authorize  a  forthcoming  bond  at  any  time  before  final  judgment, 
and  perhaps  even  after  tMt,  in  case  of  appeal  or  stay  of  execution 
for  any  valid  reason.  The  statute  is  remedial,  and  should  be  con- 
strued liberally.  It  must  often  have  happened,  as  in  this  case,  that 
the  writ  was  issued  but  a  short  while  before  the  first  day  of  the  next 
term  of  court;  and  it  has  never  been  held,  and  probably  never  will 
be,  that  the  right  to  give  the  bond  expires  with  the  return  day  of  the 
writ.  The  provision  that  the  oflBcer  taking  the  bond  shall  return  it 
"on  the  first  day  of  the  term"  is  directory  only.  State  v.  Blair,  32 
Ind.  313.  If  mandatory,  and  taken  literally,  it  does  not  permit  a 
return  on  either  an  earlier  or  a  later  day.  The  next  section,  how- 
ever, provides  for  compelling  a  return  on  a  later  day;  and  is  it  to 
be  said  that  a  return  so  made  in  obedience  to  an  order  of  court  would 
be  statutory,  but  if  made  voluntarily,  or  under  a  threat  of  the  plaintiff 
to  invoke  the  action  of  the  court,  it  would  deprive  the  bond  of  its 
statutory  character,  and  convert  it  into  a  common-law  obligation? 
Again,  by  section  16  of  the  statutes  quoted,  the  sheriff  may  be  requir- 
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ed  to  show  cause  why  a  bond  "had  not  been  taken";  and,  if  he  does 
not  show  sufficient  cause,  judgment  shall  be  entered  against  him. 
If,  in  such  a  case,  he  should  show  that  a  bond  had  been  taken  and 
lost,  or  that  after  taking  it  had  been  found  to  be  defective  in  form 
or  substance,  or  the  security  insufficient,  and  should  produce  a  new 
bond,  executed  after  the  return  day,  and  in  all  respects  satisfactory 
to  the  court  and  to  the  plaintiff  in  the  action,  would  it  be  held  that 
such  a  bond,  if  accepted,  would  not  be  a  statutory  bond?  All. we 
need  say  (and  of  that  we  have  no  doubt)  is  that  the  bond  in  suit,  when 
given,  was  a  statutory  obligation,  and  that  no  delay  of  the  sheriff  in 
making  a  return  could  give  it  a  different  character. 

The  other  proposition,  that  the  plaintiff  sues  as  assignee  of  the 
sheriff,  and,  though  a  citizen  of  another  state,  cannot  maintain  the 
action,  because  the  sheriff,  being  a  citizen  of  the  same  state  as  the 
defendant,  could  not  maintain  it  is  not  sound.  The  plaintiff  de- 
rived no  right  from  the  sheriff.  The  bond,  from  the  beginning,  was 
for  his  benefit,  and  by  the  statute,  and  not  by  virtue  of  any  assign- 
ment, real  or  constructive,  he  has  a  right  to  sue  in  his  own  name; 
and  it  does  not  affect  the  proposition  that  the  bond,  besides  being 
given  to  the  sheriff,  was  also  for  the  sheriff's  benefit,  and  might  be 
the  basis  of  an  action  in  his  name.  It  is  true  that  the  statute  says 
that  the  plaintiff  in  the  attachment  may  bring  suit  on  the  bond  in 
his  own  name,  ^^the  same  as  if  such  bond  had  been  assigned  to  him"; 
but  it  does  not  follow  that  he  must,  in  such  an  action,  be  regarded 
as  having  only  the  rights  of  an  assignee, — certainly  not  in  the  sense 
of  the  federal  statute,  which  says  that  the  circuit  and  district  courts 
of  the  United  States  shall  not  take  cognizance  of  a  suit  to  "recover 
the  contents  of  a  promissory  note  or  any  other  chose  in  action  in 
favor  of  any  assignee,  ♦  ♦  ♦  unless  such  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  contents  if  no  assign- 
ment or  transfer  had  been  made."  The  plaintiff  in  this  case  was 
not  in  fact  an  assignee  of  the  sheriff,  and  there  is  nothing  in  the 
reason  or  policy  of  the  federal  statute  which  can  be  deemed  to  re- 
quire that  he  should  be  brought  constructively  into  that  relation. 
There  is  no  reason  to  believe  that  the  statute  of  the  state  was  in- 
tended to  have  that  effect.  Indeed,  the  change  made  in  the  law 
in  that  respect  indicates  a  contrary  purpose.  The  act  of  1845  ex- 
pressly provided  that  after  forfeiture  the  sheriff  might  assign  the 
bond  to  the  plaintiff  in  the  attachment,  and  that  after  such  assign- 
ment the  plaintiff  might  *%ring  a  suit  in  his  own  name  thereupon"; 
but  the  present  act  makes  an  assignment,  as  in  reason  it  ought  to 
be,  unnecessary,  because  the  condition  of  the  bond  is  that  the  prop- 
erty shall  be  forthcoming  to  answer  the  judgment  of  the  court  in 
the  suit.  That  means  a  judgment  in  favor  of  the  plaintiff.  The 
bond  so  conditioned  was  from  the  beginning  a  bond  in  favor  of  the 
plaintiff  in  the  attachment,  and  under  the  statute  his  right  to  en- 
force it  by  suit  in  his  own  name  is  an  underived,  independent  right 
The  following  authorities  which  have  been  cited  support  our  con- 
clusion: Browne  v.  Strode,  5  Cranch,  303,  3  L.  Ed.  108;  McNutt 
V.  Bland,  2  How.  9,  11  L.  Ed.  159;  Maryland  v.  Baldwin,  112  U.  S. 
490,  5  Sup.  Ct.  278,  28  L.  Ed.  822;  Holmes  v.  Goldsmith,  147  U.  S. 
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150, 13  Sup.  Ct.  288,  37  L.  Ed.  118;  Ruan  v.  Gardner,  1  Wash.  C.  C. 
145,  Fed.  Cas.  No.  12,100;  Machine  Co.  v.  Wicks,  3  DiU.  261,  Fed. 
Cas.  No.  17,348;  Missouri  v.  Bowles  Milling  Co.  (C.  G.)  80  Fed.  161; 
Mineral  Co.  v.  Vaughan  (G.  C.)  88  Fed.  566.  The  plaintiff  in  error 
has  cited  Parker  v.  Ormsby,  141  U.  S.  81,  11  Sup.  Ct.  912,  35  L.  Ed. 
654;  Sere  v.  Pitot,  6  Cranch,  332,  3  L.  Ed.  240;  Bank  v.  McNair 
(C.  C.)  56  Fed.  323;  Plant  In  v.  Co.  v.  Jacksonville,  T.  &  K.  W.  Ry. 
Co.,  152  U.  S.  71,  14  Sup.  Ct  483,  38  L.  Ed.  358;  New  Orleans  v. 
Benjamin,  153  U.  S.  411,  14  Sup.  Ct.  905,  38  L.  Ed.  764;  Bradford 
V.  Jenks,  2  McLean,  130,  Fed.  Cas.  No.  1,769;  Simons  v.  Paper  Co. 
(C.  C.)  33  Fed.  193;  Coler  v.  Grainger  Co.,  43  U.  S.  App.  252,  20  C. 
C.  A.  267,  74  Fed.  16;  Railroad  Co.  v.  Davidson,  157  U.  S.  201,  15 
Sup.  Ct.  563,  39  L.  Ed.  672. 

The  proposition,  that  there  was  a  release  of  the  levy  of  the  attach- 
ment, and  that  thereby  the  sureties  on  the  bond  were  released,  we 
deem  untenable.  The  pertinent  part  of  the  indorsement  upon  the 
writ  is  this:  ^^The  parties  in  whose  possession  I  found  the  above 
property  giving  security  as  per  bond  hereto  annexed,  I  have  released 
said  levy,"  etc.  If  that  be  taken  literally,  and  be  given  effect  as  a 
release  of  the  levy,  it  does  not  follow  that  there  was  a  release  of 
what  is  commonly,  but  somewhat  inaccurately,  called  the  "lien  of 
the  attachment."  Ex  parte  Foster,  2  Story,  131,  Fed.  Cas.  No.  4,960; 
May  v.  Lumber  Co.,  70  Md.  448,  17  Atl.  274.  The  levy  of  a  writ  of 
attachment  consists  in  the  seizure,  actual  or  constructive,  of  the 
IMToperty  attached;  and  it  is  essential  to  the  lien  created  by  the 
attachment  of  personal  property — at  least,  as  against  subsequent 
purchasers  or  attaching  creditors — ^''that  the  property  should  be  re- 
moved, and  held  in  the  custody  of  the  law."  3  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  216,  and  cases  cited.  The  lien,  so  called,  arises  upon 
the  making  of  the  levy  (that  is,  the  seizure),  and  continues  so  long  as 
the  property  remains  in  the  custody  of  the  law.  For  that  purpose 
a  forthcoming  bond  takes  the  place  of  the  possession  of  the  officer; 
and  in  this  case,  the  forthcoming  bond  having  been  taken,  it  is  of  no 
significance  that  the  officer  wrote  upon  the  writ  a  release  of  the 
levy.  The  levy  had  served  its  purpose  of  bringing  the  property  into 
legal  custody, — which  is  the  whole  essence  of  the  lien, — and  the  bond 
operated  to  continue  that  custody,  as  any  one  reading  the  entire  re- 
turn was  bound  to  know;  and  the  covenant  of  the  plaintiff  in  error 
was  that  the  property  should  be  so  held  by  the  attachment  defend- 
ants, to  whose  possession  the  sheriff,  by  reason  of  the  execution  of 
the  bond  should  redeliver  it.  Indeed,  it  has  been  held  that  the 
taking  of  the  bond  is  equivalent  to  a  seizure  (Jayne  v.  Dillon,  28 
Miss.  283;  Walker  v.  Shotwell,  13  Smedes  &  M.  549;  Pugh  v.  Callo- 
way, 10  Ohio  St.  488;  Roebuck  v.  Thornton,  19  Ga.  149),  and  will 
preclude  the  officer,  in  an  action  of  trespass,  from  denying  the  fact 
of  seizure  (Portis  v.  Parker,  8  Tex.  23).  We  find  nothing  incon- 
sistent with  our  view  of  this  question  in  Sherraden  v.  Parker,  24 
Iowa,  28,  or  Lumsden  v.  Leonard,  55  Ga.  374.  Had  there  been  a  re- 
lease of  a  lien,  to  the  benefit  of  which  the  surety,  after  being  com- 
pelled to  pay  the  bond,  might  have  been  subrogated,  the  question 
woold  have  been  essentially  different.    If,  however,  there  was  in 
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this  case  a  loss  of  the  lien  of  the  attachment,  it  was  not  by  reason 
of  any  indorsement  upon  the  writ,  but  because  of  the  disposition 
of  the  property  made  by  the  attachment  defendants,  for  whose 
conduct  in  the  premises  the  plaintiff  in  error,  as  one  of  the  sure- 
ties upon  the  bond,  was  responsible. 

It  results  from  what  has  been  said  on  the  question  of  jurisdiction 
that  the  forthcoming  bond  was  not  improperly  admitted  in  evidence. 
But  on  that  point  it  is  urged  further  that,  although  judgment  was 
sought  against  the  plaintiff  in  error  alone,  it  was  necessary  to  estab- 
lish the  joint  liability  of  the  other  obligors  on  the  bond.  Reference 
is  made  to  Cassady  v.  Trustees,  105  111.  560,  Morrow  v.  People,  25 
111.  292,  and  Green  v.  Shaw,  66  111.  App.  76;  and  it  is  insisted  that 
there  was  a  lack  of  proof  of  the  execution  of  the  bond  by  Ballard. 
The  doctrine  of  the  cases  cited,  that  a  cause  of  action  must  be  made 
out  against  all  makers  of  a  joint  and  several  bond  who  have  been 
jointly  sued,  though  some  of  them  were  not  served  with  process,  is 
not  applicable  here,  because,  other  defendants  having  been  dismissed 
out  of  the  case,  the  action  became  one  against  the  plaintiff  in  error 
alone,  and  no  more  proof  was  necessary  than  if  in  the  ftrst  instance 
he  had  been  named  as  the  sole  defendant.  As  one  of  the  co-partners. 
White  had  unquestioned  authority  to  sign  the  bond  in  the  firm  name. 
Edwards  v.  Dillon,  147  Bl.  U,  35  N.  E.  135;  Peine  v.  Weber,  47  111. 
41.  And,  if  that  did  not  include  the  power  to  sign  the  individual 
name  of  Ballard,  the  latter  could  not,  after  voluntarily  receiving  the 
benefit  of  the  bond,  deny  its  execution.  Holbrook  v.  Chamberlin, 
116  Mass.  155;  Grove  v.  Hodges,  55  Pa.  St.  504;  Fouch  v.  Wilson, 
59  Ind.  93;  Hyatt  v.  Qark,  118  N.  Y.  561,  23  N.  E.  891.  There  was 
sufficient  evidence  to  go  to  the  jury,  under  the  verified  jAea  which 
denied  the  execution  of  the  bond  by  Ballard,  to  show  from  him  both 
parol  authority  to  White  to  execute  the  bond,  and  subsequent  rati- 
fication when  informed  of  its  execution;  and,  no  question  in  that 
respect  arising  on  the  court's  instruction  to  the  jury,  the  verdict  is 
conclusive  of  the  fact  of  proper  execution.  Indeed,  the  liability  of 
Ballard  on  the  bond  seems  to  be  concluded  by  the  judgment  of  the 
circuit  court  of  Cook  county.  While  it  is  true  that  the  appearance 
for  Ballard  in  the  suit  in  that  court  was  set  aside,  and  the  only  no- 
tice served  upon  him  was  by  the  publication  on  proof  of  which  he 
was  defaulted,  yet  neither  in  his  motion  to  have  the  appearance  for 
him  set  aside  did  he  pretend,  nor  does  he  appear  elsewhere  to  have 
asserted,  that  his  signature  to  the  bond  was  unauthorized;  and  when, 
four  months  after  that  default,  the  court  proceeded  to  final  judg- 
ment, the  recital  shows  a  full  appearance  of  the  parties  to  the  suit, 
and  an  agreement  of  "said  parties'*  to  waive  a  jury  and  submit  the 
case  to  the  court  for  trial,  and  following  that  a  finding  and  personal 
judgment  against  both  defendants, — a  judgment  which,  without  the 
recital  of  appearance,  could  not  lawfully  have  been  entered,  and  which 
with  that  recital  needed  no  proof  of  process  to  make  it  everywhere 
and  always  collaterally  unassailable.  Though  defaulted,  Ballard 
had  the  right  to  appear  and  contest  the  amount  of  the  recovery. 

It  is  contended,  on  cases  cited,  that  the  plaintiff  in  error  would 
be  liable  on  the  bond  if  Ballard's  name  were  conceded  to  have  been 
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•igned  without  authority.  Veach  v.  Rice,  131  U.  S.  293,  9  Sup.  Ct. 
730,  33  L.  Ed.  163;  Stern  v.  People,  102  III.  540;  Sullivan  v.  Wil- 
liams, 43  S.  C.  489,  21  8.  E.  642;  Luce  v.  Foster,  42  Neb.  818,  60  N. 
W.  1027;  Lumber  Co.  v.  Murphy,  49  Neb.  674,  68  N.  W.  1030;  Jacobs 
Y.  Curtiss,  67  Conn.  497,  35  Atl.  501;  State  v.  Blair,  supra.  But  we 
need  not  enter  upon  that  question. 

There  was  no  error  in  the  admission  of  evidence  of  the  value  of 
the  attached  goods  at  the  time  of  the  execution  of  the  forthcoming 
bond.  It  seems  to  have  been  the  opinion  of  the  court  below  that  no 
evidence  of  diminished  value  at  a  later  date  was  competent,  but  while 
we  do  not  assent  to  that  view,  and  are  of  opinion  that  evidence  of 
a  diminished  value  for  which  the  attachment  defendants  were  not 
responsible  would  have  been  competent,  no  offer  of  such  proof  was 
made.  The  plaintiff  in  error  offered  evidence  of  the  value  of  the 
property,  or  of  parts  of  it,  at  later  dates,  and  claimed  to  be  able 
to  show  a  value  not  exceeding  |500  or  |600,  but  made  no  offer  to 
account  for  the  depreciation,  or  to  show  that  it  was  not  caused  by 
the  act  or  negligence  of  the  principals  in  the  bond,  who  had  the  cus- 
tody. The  authorities  cited  by  the  plaintiff  in  error  on  this  point 
are  French  v.  Snyder,  30  111.  339:  Slueter  v.  Wallbaum,  45  III.  43; 
Dehler  v.  Held,  50  HI.  491;  Roberts  v.  Dunn,  71  111.  46;  Summers 
V.  Hibbard,  153  111.  102,  38  N.  E.  899;  Gilbert  v.  Gallup,  76  lU.  App. 
526;  Collin  v.  Mitchell,  3  Fla.  4;  Trotter  v.  White,  26  Miss.  88; 
Shinn,  Attachm.  §  301;  Wade,  Attachm.  §  197.  Cited  by  the  de- 
fendant in  error,  the  following:  Drake,  Attachm.  §  344;  Pearce  v. 
Maguire,  17  R.  L  61,  20  Atl.  98;  Creswell  v.  Woodside,  8  Colo.  App. 
514,  46  Pac.  842;  Yelton  v.  Slinkard,  85  Ind.  190;  Suppiger  v.  Gruaz, 
137  HI.  216,  27  N.  E.  22.  The  recital  in  the  bond  that  the  value  of 
the  property  "does  not  exceed  seven  thousand  five  hundred  dollars," 
while  conclusive  against  the  assertion  of  a  larger  worth,  establishes 
no  particular  value.    The  judgment  below  is  affirmed. 


(08  Fed.  804.) 

WESSON  V.  TOWN  OF  MT.  VERNON. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  2,  1900.) 

No.  596. 

Municipal  Bonds— Defbkses— Estoppel  by  Recitals. 

WTiere  a  township,  being  authorized  by  a  statute  of  the  state  to  Issue 
and  sell  bonds  for  the  purpose  of  refunding  its  legal  outstanding  indebted- 
ness, issues  a  series  of  negotiable  bonds  containing  recitals  that  they  are 
Issued  under  the  provisions  of  such  statute,  In  accordance  with  a  vote  of  the 
electors  of  the  township  "for  the  purpose  of  funding  and  retiring  certain 
binding,  subsisting,  legal  obligations  of  said  township,  which  remain  out- 
standing and  unpaid,"  It  is  bound  by  such  recitals,  and,  after  having  sold 
the  bonds,  and  with  the  proceeds  paid  ofT  prior  obligations,  on  which  it  had 
for  many  years  paid  a  higher  rate  of  interest,  it  is  estopped,  as  against 
a  bona  fide  purchaser,  to  repudiate  the  obligation  of  such  bonds  on  the 
ground  that  the  recitals  therein  were  false,  and  the  obligations  which  the 
bonds  were  Issued  to  refund  were  illegal. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

The  facts  in  this  case  are  these:  The  town  of  Mt  Vernon,  in  Jefferson 
county,  lU.,  on  July  1,  1887,  issued  25  |1.000  funding  bonds,  for  the  purpose, 
as  recited  on  the  face  of  each  lK>nd,  of  "funding  and  retiring  certain  binding, 
subsisting,  legal  obligations  of  said  township,  which  remain  outstanding  and 
unpaid."  The  bond  is  in  the  usual  form  of  a  negotiable  bond  payable  to 
bearer,  and  contains  this  recital:  'This  bond  is  one  of  a  series  of  twenty-five 
of  lilie  tenor  and  date  issued  for  the  purpose  of  funding  and  retiring  certain 
binding,  subsisting,  legal  obligations  of  said  township  which  remain  outstand- 
ing and  unpaid,  under  the  provisions  of  an  act  of  the  general  assembly  of  the 
state  of  Illinois  entitled  'An  act  to  enable  counties,  cities,  towns,  townships, 
school  districts  and  other  municipal  corporations  to  fund,  retire  and  purchase 
their  outstanding  bonds  and  other  evidences  of  indebtedness,  and  to  provide  for 
the  registration  of  new  bonds  or  other  evidences  of  indebtedness  in  the  office  of 
the  auditor  of  public  accounts,*  approved  February  13, 1865,  and  acts  amendatory 
thereto,  approved  April  27,  1877,  and  June  4,  1879,  and  in  pursuance  of  the 
vote  of  a  majority  of  the  legal  voters  of  said  township  voting  at  an  election 
duly  called  and  held  under  said  act  on  the  second  day  of  June,  A.  D.  1887. 
We  hereby  certify  that  all  the  requirements  of  said  acts  have  been  fully  com- 
plied with  in  the  issue  hereof.**  The  first  section  of  the  funding  act  provides, 
in  substance,  "that  where  any  county,  city,  town,  township  ♦  •  ♦  has 
issued  bonds  or  other  evidences  of  indebtedness  for  money,  or  has  contracted 
debts,  which  are  the  binding,  subsisting,  legal  obligations  of  such  *  *  ^ 
township,  ♦  ♦  ♦  and  the  same,  or  any  portion  thereof,  remain  outstanding 
and  unpaid,  it  shall  be  lawful  for  the  proper  corporate  authorities  of  such 

*  ♦  ♦  township,  upon  the  surrender  of  any  such  bonds  or  other  evidence 
of  indebtedness,  or  any  portion  thereof,  to  issue  in  lieu  or  place  thereof,  to  the 
owners  or  holders  of  the  same,  new  bonds  prepared  as  hereinafter  directed. 
And  it  shall  also  be  lawful  for  the  proper  corporate  authorities  of  any  such 

*  *  *  township  to  cause  to  be  thus  issued  such  new  bonds,  and  sell  the 
same  to  raise  money  to  purchase  or  retire  any  or  all  of  such  outstanding  bonds 
or  other  evidences  of  indebtedness,  and  the  proceeds  of  the  sales  of  such  new 
bonds  to  be  expended  under  the  direction  of  the  corporate  authorities  afore- 
said, in  the  purchase  or  retiring  of  the  outstanding  bonds,  or  other  evidences 
of  indebtedness  of  such  ♦  ♦  ♦  township,  •  ♦  •  and  for  no  other  pur- 
pose whatever.  All  bonds  ♦  •  ♦  issued  under  the  provisions  of  this  act 
shall  show  upon  their  face  that  they  are  issued  under  this  act,  and  the  purpose 
for  which  they  are  issued,  and  shall  be  uniform  of  design  and  style  through- 
out the  state,  to  be  prescribed  by  the  state  auditor,  whose  imperative  duty  it 
shall  be  to  devise  and  prepare  such  uniform  style  and  draft  adapted  to  the 
classes  of  bonds  herein  provided  for.    •    ♦    •    And  when  such  new  bonds 

*  *  *  shall  have  been  issued  in  order  to  be  placed  on  the  market  and  sold 
to  obtain  proceeds  with  which  to  retire  outstanding  bonds,  •  ♦  •  it  shall 
be  the  duty  of  the  auditor,  on  the  request  of  the  corporate  authorities  issuing 
them,  ♦  ♦  ♦  to  negotiate  them  at  not  less  than  par  and  on  the  best 
terms  he  can:  provided  the  corporate  authorities  may  negotiate,  sell  and  dis- 
pose of  these  at  not  less  than  par  without  the  intervention  of  the  auditor: 
and  provided,  further,  that  no  new  bonds  ♦  ♦  ♦  shall  be  issued  under  this 
act  unless  the  same  shaU  be  first  authorized,  as  herein  provided,  by  a  vote 
of  a  majority  of  the  legal  voters  of  such  ♦  ♦  ♦  township  ♦  •  •  voting 
at  some  general  election  or  special  election  held  for  that  purpose.*'  The  second 
section  provides  for  the  auditor  certifying  on  the  back  of  all  such  bonds  the 
assessed  valuation  of  the  real  and  personal  property  of  the  municipality  issuing 
the  bonds.  Section  3  provides  for  the  election  notice.  Section  4  provides 
for  registering  the  new  bonds  in  the  state  auditor's  office  upon  the  affidavit  of 
the  proper  mimicipal  officer.  Section  11  provides  what  municipal  officers  shall 
execute  funding  bonds  so  issued,  designating  the  supervisors  and  town  clerks 
of  towns  organized  under  the  township  organization  law  of  this  state  to  sign 
those  issued  by  townships.  A  Jury  was  waived,  and  the  case  tried  t>efore  the 
court  without  a  Jury.  According  to  the  q;)ecial  findings  of  facts,  on  the  29th 
day  of  July,  1886,  a  petition  signed  by  more  than  10  legal  voters  of  Mt.  Ver- 
non township  was  presented  to  and  acted  upon  by  the  corporate  authorities  of 
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the  town  In  calling  a  special  election  for  the  2cl  day  of  June,  1887.  The  peti- 
tion and  election  notice  both  submitted  to  the  voters  the  proposition  of  voting 
25  new  bonds  of  $1,000  each,  to  bear  6  per  cent  interest,  and  be  payable  after 
flve  years,  at  the  option  of  the  town,  to  be  sold  for  the  purpose  of  redeeming  the 
outstanding  8  per  cent  bonds  of  the  town,  which  the  election  notice  designates 
as  a  subsisting  legal  indebtedness  of  said  town.  After  the  election,  the  super- 
visors caused  new  bonds  to  be  issued  and  put  on  the  market,  and  sold  at 
par,  and  with  the  proceeds  redeemed  the  old  8  per  cent,  bonds,  had  the  auditor 
cancel  them«  and  then  caused  them  to  be  burned.  The  plaintiff  in  error  bought 
this  entire  issue  of  25  new  bonds  of  Clutter  &  Le  Crone,  and  paid  for  them 
par  and  3  per  cent  commission,  at  the  First  National  Bank  of  Springfield, 
Mass.,  about  the  18th  day  of  November,  1887,  and  has  ever  since  been  the 
owner  of  them  all;  and  it  is  further  found  that  he  was  not  a  dealer  in  bonds, 
but  purchased  them  as  an  investment  for  himself;  that  he  never  owned  any 
other  bonds  of  this  town,  and  knew  nothing  of  these  25,  except,  when  he 
purchased  them,  he  learned  from  Clutter  &  Le  Crone  that  the  proceeds  were  to 
go  to  pay  off  other  bonds  of  the  town  which  had  always  been  considered  valid, 
and  on  which  the  interest  had  always  been  paid;  that  when  plaintiff  in  error 
purchased  these  25  funding  bonds  they  had  all  the  coupons  on,  and  that  the 
cown  paid  these  regularly  on  all  the  bonds  until  January  1,  1891,  when  it  quit 
paying  the  coupons  on  Nos.  11  to  25,  on  which  numbers  maturing  January  and 
July  1,  1891,  1892,  1893,  1894,  and  1895,  making  150  In  all,  of  $30  each,  this 
suit  is  brought  Upon  these  special  findings,  among  other  things,  which  are 
not  material  to  the  consideration  of  the  case,  the  plaintiff  in  error  asked  the 
court  at  the  close  of  the  hearing  to  hold:  ''That  plaintiff  is  a  bona  fide  pur- 
chaser of  bonds  numbered  11  to  25  of  said  funded  issue,  and  of  their  coupons 
in  suit  in  this  case,  and  is  entitled  to  judgment  for  the  amount  of  said  coupons 
sued  on,  with  lawful  interest  thereon  since  default"  which  proposition  the 
court  refused  to  hold,  and  to  which  refusal  to  so  hold  plaintiff  then  and  there 
duly  excepted,  and  Judgment  was  given  for  the  defendant  The  provision  of 
the  present  Illinois  constitution,  passed  July  2,  1870,  and  upon  which  the  de- 
fendant relies  for  its  defense,  is  as  follows:  **No  county,  city,  town,  township  or 
other  municipality  shall  ever  become  subscriber  to  the  capital  stock  of  any  rail- 
road or  private  corporation,  or  make  donation  to  or  loan  its  credit  in  aid 
of  such  corporation.  Provided,  however,  that  the  adoption  of  this  article  shall 
not  be  construed  as  affecting  the  right  of  any  such  municipality  to  make  such 
subscriptions  where  the  same  have  been  authorized,  under  existing  laws,  by 
a  vote  of  the  people  of  such  municipality  prior  to  such  adoption."  Rev.  St. 
p.  74.  The  16  of  the  old  bonds  so  refunded,  and  which  the  defendant  in  error 
claims  were  void,  were  issued  in  July,  1870,  shortly  after  the  above  constitu- 
tional provision  was  adopted,  pursuant  to  a  vote  of  the  electors  of  the  town  had 
on  July  16,  1870. 

John  C.  Mathis,  for  plaintiff  in  error. 

Samuel  P.  Wheeler  and  C.  H.  Burton,  for  defendant  in  error. 

Before  WOODS,  Circuit  Judge,  and  BUXN  and  SEAMAN,  Dis- 
trict Judges. 

BUNN,  District  Judge,  after  making  the  above  statement  of  the 
case,  delivered  the  opinion  of  the  court. 

The  sole  question  in  the  case  is  whether  the  court  erred  in  giving 
judgment  for  the  defendant  upon  the  findings  of  fact,  and  our  opin- 
ion is  that  the  defense  is  as  faulty  in  law  as  it  is  in  foro  conscientise, 
and  that  judgment  should  have  been  given  for  the  plaintiff  upon 
the  findings.  The  language  of  the  supreme  court  first  delivered 
through  Mr.  Justice  Campbell  in  Zabriskie  v.  Railroad  Co.,  23  How. 
381,  16  L.  Ed.  488,  repeated  through  Mr.  Justice  Clifford  in  Bissell 
V.  City  of  Jeffersonville,  24  How.  287,  16  L.  Ed.  664,  and  lastly 
through  Mr.  Justice  Harlan  in  Hackett  v.  Ottawa,  99  U.  S.  86,  25 
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L.  Ed.  3C3,  is  quite  as  applicable  to  this  case  as  to  either  of  those, 
that: 

"A  corporation,  quite  as  much  as  an  individual,  is  held  to  a  careful  adherence 
to  truth  in  their  dealings  with  mankind;  and  cannot,  by  their  representations 
or  silence,  involye  others  in  onerous  engagements,  and  then  defeat  the  calcu- 
lations and  claims  their  own  conduct  has  superinduced.'* 

The  town  issued  these  bonds  to  refund  an  existing  indebtedness 
on  which  for  many  years  it  had  been  paying  8  per  cent  interest. 
It  had  a  laudable  desire,  which  the  law  encouraged,  to  reduce  the 
rate  of  interest  it  had  been  paying.  Eight  per  cent  was  too  much. 
It  could  get  the  money  for  6.  The  refunding  law  gave  ample  pow- 
er to  the  town  to  issue  new  bonds,  and  refund  its  indebtedness  at 
a  lower  rate  of  interest.  In  order  to  secure  this  result,  and  render 
the  bonds  marketable,  it  recited  in  each  of  its  bonds  that  it  was 
issued  for  the  purpose  of  funding  and  retiring  certain  binding,  sub- ' 
sisting,  legal  obligations  of  the  town  which  remained  outstanding 
and  unpaid,  and  that  all  the  requirements  of  the  refunding  act  had 
been  fully  complied  with  in  the  issue.  With  these  representations 
the  bonds  are  placed  on  the  market  and  purchased  at  full  face  value 
in  cash  by  an  innocent  purchaser,  having  no  notice  or  intimation 
of  any  defect  in  the  issue,  or  that  the  recitals  in  the  bonds  were 
false,  and  placed  there  to  deceive  and  defraud  the  public.  The 
money  is  paid  over  to  the  town,  and  used  for  the  purpose  of  taking 
up  and  refunding  certain  outstanding  bonds  on  which  the  town  had 
been  paying  for  many  years  a  high  rate  of  interest.  The  town  pays 
interest  for  many  years  on  these  new  bonds,  but  finally  the  discov- 
ery is  made,  or  supposed  to  be  made,  that  a  portion  of  the  old  bonds 
so  taken  up  were  not  valid  and  binding  obligations  against  the 
town,  as  was  certified  to  as  a  fact  upon  the  face  of  each  bond. 
Without  offering  to  return  the  money,  the  town  seeks  arbitrarily 
and  against  all  conscience  to  repudiate  and  defeat  15  of  the  new 
bonds.  It  admits  that  10  of  the  bonds,  numbered  from  1  to  10,  are 
valid,  but  claims  that  the  other  15,  numbered  from  11  to  25,  inclu- 
sive, are  void.  Being  a  part  of  the  same  issue,  and  all  issued  for 
the  same  purpose,  and  containing  the  same  recitals,  why  it  should 
be  determinable  by  the  town  to  say  that  the  last  15  of  the  series 
are  void,  while  the  first  10  of  the  same  series  are  admitted  to  be 
valid,  is  not  very  clear.  The  claim,  however,  seems  to  be  based 
upon  some  very  far-fetched  idea  of  a  willful  conversion  of  goods  at 
common  law.  But  this  is  the  attitude  the  town  occupies,  and  the 
character  of  the  claim  the  town  is  now  making,  and  we  think  the 
case  comes  squarely  within  several  well-adjudicated  cases  by  the 
supreme  court.  Whose  business  was  it  to  know  whether  the  re- 
citals contained  in  the  bonds  were  true  or  false,  the  purchaser,  re- 
siding a  thousand  miles  away,  who  knew  nothing  about  it,  and  had 
not  the  means  of  knowing,  or  the  town  authorities,  who  were  right 
on  the  ground,  and  had  the  knowledge  or  the  means  of  knowledge  in 
their  own  hands?  These  recitals  were  recitals  of  facts,  and  pre- 
sumably, and  no  doubt  in  fact,  were  within  the  knowledge  of  the 
town  authorities.    In  order  to  render  the  bonds  salable  at  a  low 
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rate  of  interest,  they  were  made  payable  to  bearer,  and  negotiable, 
and  those  recitals  put  into  them.  The  town  authorities  knew  very 
well  that  in  no  other  way  could  they  be  sold  on  the  market  Hav- 
ing put  these  recitals  in  the  bonds,  whereby  they  were  enabled  to 
sell  them,  and  having  sold  them,  and  used  the  proceeds  to  pay  off 
the  previous  indebtedness  of  the  town  on  which  they  had  been  pay- 
ing 8  per  cent,  interest  for  many  years,  the  injustice  of  this  defense 
to  the  new  bonds,  purchased  in  the  open  market  by  a  bona  fide 
holder,  in  repudiating  and  falsifying  its  own  representations  of  fact 
contained  in  the  recitals,  is  quite  apparent,  and  can  receive  but  lit- 
tle countenance  in  a  court  of  justice. 

In  Hackett  v.  Ottawa,  99  U.  S.  86,  25  L.  Ed.  363,  as  in  this  case, 
the  defendant  insisted  that  there  was  a  total  want  of  authority  to 
issue  the  bonds,  because  they  were  not  issued  for  municipal  pur- 
poses; just  as  here  the  defendant  below  contends  that  some  of  the 
bonds  were  not  issued  for  the  authorized  purpose  of  refunding  its 
lawful  indebtedness,  but  for  the  purpose  of  funding  a  debt  con- 
tracted by  the  town  contrary  to  the  provisions  of  the  constitution 
of  Ulinois,  which  forbade  towns  from  voting  aid  in  the  construction 
of  a  railroad.  The  cases  are  upon  the  same  footing.  Bonds  voted 
contrary  to  law  to  aid  in  the  construction  of  a  public  improvement 
are  just  as  illegal  and  void,  and  no  more  so,  than  bonds  issued  for  a 
purpose  not  municipal  in  character,  and  the  language  of  the  opinion 
in  that  case  is  quite  as  applicable  to  the  case  at  bar.  The  court 
says: 

"The  bonds  in  suit,  by  iheir  redtal  of  the  titles  of  the  ordinances  under  which 
they  were  Issued,  in  effect  assured  the  purchaser  that  they  were  to  be  used 
for  municipal  purposes,  with  the  previous  sanction,  duly  given,  of  a  majority 
of  the  legal  voters  of  the  city.  If  he  would  have  been  bound,  under  some 
circumstances,  to  take  notice,  at  his  peril,  of  the  provisions  of  the  ordinances, 
be  was  relieved  from  any  responsibility  pr  duty  in  that  regard  by  reason  of  the 
representation,  upon  the  face  of  the  bonds,  that  the  ordinances  under  which 
they  were  issued  were  ordmances  'providing  for  a  loan  for  municipal  purposes.* 
Such  a  representation  by  the  constituted  authorities  of  the  city,  under  its  cor- 
porate seal,  would  naturally  avert  suspicion  of  bad  faith  upon  their  part,  and 
induce  the  purchaser  to  omit  an  examination  of  the  ordinances  themselves. 
It  was,  substantially,  a  declaration  by  the  city,  with  the  consent  of  a  majority 
of  its  legal  voters,  that  purchasers  need  not  examine  the  ordinances,  since  their 
title  indicated  a  loan  for  municipal  purposes.  The  city  is  therefore  estopped, 
by  it8  own  representations,  to  say,  as  against  a  bona  flde  holder  of  the  bonds, 
that  they  were  not  issued  or  used  for  municipal  or  corporate  purposes.  It  can- 
not now  he  beard,  as  against  hhn,  to  dispute  their  validity.  Had  the  bonds, 
upon  their  face,  made  no  reference  whatever  to  the  charter  of  the  city,  or  re- 
cited only  those  provisions  which  empowered  the  council  to  borrow  money  upon 
the  credit  of  the  city,  and  to  issue  bonds  therefor,  the  liability  of  the  city  to 
him  could  not  be  questioned.  Much  less  can  it  be  questioned,  in  view  of  the 
additional  recital  in  the  bonds,  that  they  were  issued  in  pursuance  of  an 
ordinance  providing  for  a  loan  for  municipal  purposes;  that  is,  for  purposes 
authorized  by  its  charter.  Supervisors  v.  Schenck,  5  WaU.  772,  18  L.  Ed. 
556.  It  would  be  the  grossest  injustice,  and  in  conflict  with  all  the  past  utter- 
ances of  this  court,  to  permit  the  city,  having  power  under  some  circumstances 
to  iMue  negotiable  securities,  to  escape  liability  upon  the  ground  of  the  falsity 
of  its  own  representations,  made  through  oflftcial  agents,  and  under  Its  corpo- 
rate seal,  as  to  the  purposes  with  which  these  bonds  were  issued.  Whether 
such  representations  were  made  inadvertently,  or  with  the  intention,  by  the 
use  of  inaccurate  titles  of  ordinances,  to  avert  inquiry  as  to  the  real  object 
In  issuing  the  bonds,  and  thereby  facilitate  their  negotiation  in  the  money 
39  C.C.A.— 20 
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markets  of  the  country,  in  either  case  the  city,  both  upon  principle  and  au- 
thority, is  cut  o£P  from  any  such  defense." 

In  Orleans  v.  Piatt,  99  U.  S.  076,  25  L.  Ed.  404,  the  same  prin- 
ciples are  asserted.    In  that  ease  the  court  says: 

•*The  bonds  In  ciuestion  have  all  the  properties  of  commercial  paper,  and  to 
the  view  of  the  law  they  belong  to  that  category.  Murray  v.  Lardner,  2  WaU. 
110,  17  L.  Ed.  857.  This  court  has  uniformly  held,  when  the  question  has 
been  presented,  that,  where  a  corporation  has  lawful  power  to  issue  such  se- 
curities, and  does  so,  the  bona  tide  holder  has  the  right  to  presume  the  power 
was  properly  exercised,  and  is  not  bound  to  look  beyond  the  question  of  its 
existence.  Where  the  bonds  on  their  face  recite  the  circumstances  which  bring 
them  within  the  power,  the  corporation  Is  estopped  to  deny  the  truth  of  the 
recital.  Mercer  Co.  v.  Hackett,  1  Wall.  83,  17  L.  Ed.  548;  San  Antonio  v. 
Mehaffy.  96  U.  S.  312,  24  L.  Ed.  816;  Moultrie  Co.  v.  Rodclngham  Ten  Cent 
Sav.  Bank,  92  U.  S.  631,  23  L.  Ed.  631;  Moran  v.  Commissioners,  2  Blacky 
722,  17  L.  Ed.  342;  Commissioners  v.  Asplnwall,  21  How.  539,  16  L.  Ed. 
208;  Bank  v.  Turquand.  6  El.  &  Bl.  327." 

There  was  a  familiar  principle  applied  by  the  supreme  court  in 
that  ease,  which  has  a  much  stronger  application  in  this,  because 
the  town  on  account  of  the  recitals  in  the  bonds  can  hardly  be  con- 
sidered an  innocent  party;  that,  where  one  of  two  innocent  persons 
must  suffer  a  loss,  and  one  of  them  has  contributed  to  produce  it, 
the  law  throws  the  burden  upon  him,  and  not  upon  the  other  party. 
Hern  v.  Nichols,  1  Salk.  289;  Merchants'  Nat  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  19  L.  Ed.  1008.  The  rule  is  also  well  stated  by 
Mr.  Justice  Strong  in  the  previous  ease  of  Town  of  Coloma  v.  fiaves^ 
92  U.  S.  484,  23  L.  Ed.  579,  as  follows: 

**And  the  bonds  themselves  recite  that  they  are  issued  under  and  by  virtue 
of  the  act  incorporating  the  railroad  company,  approved  March  24,  18*J9,  *and 
in  accordance  with  the  vote  of  the  electors  of  said  township  of  Coloma,  at  a 
regular  election  held  July  25.  1869,  in  accordance  with  said  law.'  After  aU 
this,  It  is  not  an  open  question,  as  between  a  bona  fide  holder  of  the  bonds  and 
the  township,  whether  all  the  prerequisites  to  their  Issue  had  been  complied 
with.  Apart  from  and  beyond  the  reasonable  presumption  that  the  officers  of 
the  law,  the  township  officers,  discharged  their  duty,  the  matter  has  passed 
into  judgment.  The  persons  appointed  to  decide  whether  the  necessary  pre- 
requisites to  their  issue  had  been  completed,  have  decided,  and  certified  their 
decision.  They  have  declared  the  contingency  to  have  happened  on  the  oc- 
currence of  which  the  authority  to  issue  the  bonds  was  complete.  Their  recit- 
als are  such  a  decision,  and  beyond  those  a  bona  fide  purchaser  is  not  bound  to 
looli  for  evidence  of  the  existence  of  things  in  pais.  He  is  bound  to  know  the 
law  conferring  upon  the  municipality  power  to  give  the  bonds  on  the  happen- 
ing of  a  contingency;  but  whether  that  has  happened  or  not  is  a  question  of 
fact,  the  decision  of  which  is  by  law  confided  to  others, — to  those  most  compe- 
tent to  decide  it, — and  which  the  purchaser  is,  in  general,  in  no  condition  ta 
decide  for  hhnself." 

These  adjudications  have  never  been  overruled  or  qualified,  but 
have  often  been  reafi&rmed  and  followed  in  subsequent  cases  by  the 
supreme  and  other  federal  courts.  See  Buchanan  v.  Litchfield,  102 
U.  S.  278,  20  L.  Ed.  138;  Oregon  v.  Jennings,  119  U.  S.  74,  7  Sup. 
Ct.  124,  30  L.  Ed.  323;  Chaffee  Co.  v.  Potter,  142  U.  S.  355,  12  Sup. 
Ct.  216,  35  L.  Ed.  1040;  National  Life  Ins.  Co.  of  Montpelier  v. 
Board  of  Education  of  City  of  Huron,  10  C.  C.  A.  637,  62  Fed.  778; 
City  of  Huron  v.  Second  Ward  Sav.  Bank,  30  C.  C.  A.  38,  86  Fed. 
272.  In  this  last  case  it  w^as  held  by  the  United  States  circuit  court 
of  appeals  for  the  Eighth  circuit  that  a  municipal  corporation  i& 
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estopped  from  defending  an  action  by  an  innocent  purchaser  to  col- 
lect its  negotiable  bonds  which  recite  that  they  were  issued  for  the 
purpose  of  funding  the  bonds,  warrants,  or  floating  debt  of  the  cor- 
poration, either  on  the  ground  that  the  warrants  or  bonds  which 
they  were  issued  to  satisfy  were  void,  or  that  the  apparent  debt 
which  they  were  issued  to  pay  was  fictitious.  See,  also,  Evans- 
ville  V.  Dennett,  161  U.  S.  434,  16  Sup.  Ct.  613,  40  L.  Ed.  760;  Rol- 
lins &  Sons  V.  Board  of  Com'rs  of  Gunnison  Co.,  26  C.  C.  A.  91,  80 
Fed.  692;  Board  of  Com'rs  of  Haskell  To.  v.  National  Life  Ins.  Ck). 
of  Montpelier,  32  C.  C.  A.  591,  90  Fed.  228.  In  this  last  case  it  was 
held  by  the  United  States  circuit  court  of  appeals  for  the  Eighth 
circuit : 

•*That  the  recital  In  county  bonds  that  they  were  issued  In  accordance  with 
the  provisions  of  a  statute  authorizing  counties  to  refund  their  indebtedness 
imports  that  they  were  issued  in  pursuance  of  a  lawful  and  proper  resolution, 
and  of  honest  and  just  action  on  the  part  of  the  county  board  under  that  stat- 
ute; and  also  that  the  obligations  refunded  were  such  as  could  lawfully  be  re- 
funded thereunder;  and  that  it  relieves  the  innocent  purchaser  of  all  inquiry, 
notice,  or  knowledge  of  the  actual  action  and  record  of  the  board,  and  estops 
the  county  from  denying  that  proper  action  was  taken,  and  that  a  lawful  reso- 
lution was  passed." 

It  was  held  by  the  United  States  circuit  court  of  appeals  for  the 
Sixth  circuit  in  Risley  v.  Village  of  Howell,  12  C.  C.  A.  218,  64  Fed. 
453,  that  if,  in  municipal  bonds,  the  recital  of  facts,  taken  collective- 
ly, are  such  as  naturally  and  reasonably  would  inspire  the  confi- 
dence and  belief  of  purchasers  in  the  existence  of  the  conditions 
which  would  make  their  issue  lawful,  and  that  was  the  intended 
and  expected  consequence  of  incorporating  those  recitals  in  the 
bonds,  a  bona  flde  purchaser  would  not  be  chargeable  with  notice, 
and  defeated  in  his  right  of  recovery  as  such,  by  the  fact  that  an 
ordinance  recited  in  the  bonds  by  its  date  only  misappropriated  the 
bonds  to  an  unlawful  purpose. 

In  Sherman  Co.  v.  Simons,  109  U.  S.  735,  3  Sup.  Ct.  502,  27  L. 
Ed.  1093,  it  was  held  that,  when  a  statute  directs  an  oflBcer  to  ex- 
amine and  determine  the  amount  of  the  indebtedness  of  a  county 
for  the  purpose  of  further  determining  the  amount  of  bonds  to  be 
issued  by  the  county  for  a  given  purpose,  and  the  officer  performs 
the  duty,  the  county  cannot,  in  a  suit  by  a  holder  of  a  bond  issued 
as  a  result  of  the  exercise  of  the  power  by  the  officer,  set  up  that 
the  finding  was  not  true.  So,  in  the  case  at  bar,  it  was  the  duty  of 
the  town  officers  to  ascertain  and  know  the  amount  of  the  lawful 
indebtedness  of  the  town,  in  order  to  know  how  many  refunding 
bonds  to  issue;  and,  having  recited  in  the  bonds  that  the  entire  is- 
sue of  125,000  was  made  to  take  the  place  of  a  lawful,  subsisting 
indebtedness  of  the  town,  it  cannot  be  heaM  to  say  that  these  re- 
citals are  false  as  against  an  innocent  purchaser  of  the  bonds.  The 
town  officers  had  it  in  their  power  to  know,  and  it  was  their  busi- 
ness in  issuing  the  refunding  bonds  to  know,  how  much  the  law- 
ful indebtedness  of  the  town  was,  and,  having  certified  that  it  was 
I2S.0OO,  and  having  issued  refunding  bonds  to  that  amount,  it  can- 
not be  heard  to  say  that  the  indebtedness  was  not  so  much  by  |15,- 
000.    The  case  of  Waite  v.  City  of  Santa  Cruz  (C.  C.)  89  Fed.  619, 
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recently  decided  by  the  circuit  court  for  the  Northern  district  of 
California,  is  very  similar  in  its  facts  to  the  case  at  bar,  and  the 
court  held: 

*That,  where  there  was  a  statute  authorizing  cities  to  issue  bonds  to  refund 
their  bonded  indebtedness,  and  bonds  issued  by  a  city  contain  recitals  that 
they  were  issued  in  conformity  with  such  statute  for  the  purpose  of  refunding 
the  city's  bonded  debt,  and  that  every  act  required  by  the  statute  as  a  condi- 
tion precedent  to  their  issuance  was  performed,  the  city  cannot  defeat  a  recov- 
ery on  such  bonds  as  against  an  innocent  purchaser  on  the  ground  that  such 
recitals  were  false,  and  that  a  portion  of  the  debt  refunded  was  that  of  a  private 
corporation." 

The  last  reported  declaration  of  the  supreme  court  on  this  sub- 
ject reaffirms  its  previous  rulings,  and  in  the  judgment  of  this  court 
is  quite  conclusive  of  the  case  at  bar.  In  Board  of  Com'rs  of  Gun- 
nison Co.  V.  E.  H.  Rollins  &  Sons,  173  U.  S.  255,  19  Sup.  Ct.  390,  43 
L.  Ed.  689,  decided  during  the  present  year,  it  was  held  that: 

*The  recitals  in  the  bonds  of  Gunnison  county  that  they  were  issued  by  the 
board  of  county  commissioners  for  said  Gunnison  county  in  exchange  at  par  for 
a  valid  floating  indebtedness  of  the  said  county  outstanding  prior  to  Septem- 
ber 2,  1882,  under  and  by  virtue  of  and  in  fuU  conformity  with  the  provisions 
of  an  act  of  the  general  assembly  of  the  state  of  Colorado  entitled  *An  act  to 
enable  the  several  counties  of  the  state  to  fund  their  floating  indebtedness,' 
approved  February  21,  1881;  that  aU  the  requirements  of  law  have  been  fully 
complied  with  by  the  proper  officers  in  the  issuing  of  this  bond;  that  the  total 
amount  of  the  issue  does  not  exceed  the  limit  prescribed  by  the  constitution 
of  the  state  of  Colorado;  and  that  this  issue  of  bonds  has  been  authorized  by 
a  vote  of  a  majority  of  the  duly-qualified  electors  of  the  said  county  of  Gimni- 
son  voting  on  the  question  at  a  general  election  duly  held  in  said  county  on  the 
7th  day  of  November,  A.  D.  1882,  estopped  the  county  from  asserting,  against 
a  bona  fide  holder  for  value,  that  the  bonds  so  issued  created  an  indebtedness 
in  excess  of  the  limit  prescribed  by  the  constitution  of  Colorado." 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  judgment  in  favor  of  the  plain- 
tiff in  error. 


(98  Fed.  811.) 

PATTING  V.  SPRING  VALLEY  COAL  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1900.) 

No.  619. 

Appeal — Mattebs  Reviewable— Necessity  of  Exceptions. 

Under  the  Illinois  practice  a  ruling  on  a  motion  to  vacate  a  Judgment 
and  verdict  is  reviewable,  although  not  excepted  to. 

Same. 

Error  cannot  be  predicated  of  an  opinion  or  reason  given  by  the  court 
for  a  ruling,  but  must  be  of  the  ruling  itself. 

Dismissal  —  Failure   of   Plaintiff   to   Appear— Practice   in   Federal 
Courts. 

Where  the  plaintiff  fails  to  appear  by  himself  or  counsel  at  the  time  set 
for  the  trial  of  his  action,  the  proper  practice  in  the  federal  courts  is  to 
dismiss  the  action  for  want  of  prosecution,  and  it  is  error  in  such  case 
to  impanel  a  Jury,  direct  a  verdict,  and  enter  a  Judgment  thereon  for  de- 
fendant oh  the  merits. 
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In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Tbls  is  an  action  for  personal  injury,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  A  Judgment  in  favor  of  the  plaintiff  was  re- 
versed by  this  court.  Coal  CJo.  v.  Patting,  58  U.  S.  App.  575,  80  C.  C.  A.  168, 
86  Fed.  433.  When  the  case  was  reached  for  trial  again  in  the  circuit  court, 
the  plaintiff,  who  is  now  the  plaintiff  in  error,  was  absent,  and,  on  "being 
called,"  did  not  appear  in  person  or  by  an  attorney,  and  thereupon,  as  the 
entry  shows,  the  court,  on  motion  of  the  defendant  impaneled  a  Jury,  directed 
the  return  of  a  verdict  of  not  guilty,  and  gave  Judgment  accordingly.  On 
a  later  day  of  the  term  the  plaintiff  moved  the  court  to  set  aside  and  vacate 
the  Judgment  and  verdict  At  a  stIU  later  day  of  the  term  the  court  overruled 
the  motion,  and  handed  down  an  opinion  which  is  reported  in  Patting  v.  Ck>al 
Oo.  (C.  C.)  93  Fed.  98.  It  is  assigned  for  error  that  the  court  erred:  (1)  In 
trying  the  case  on  its  merits  in  the  absence  of  the  plaintiff;  (2)  in  calling  and 
impaneling  a  Jury;  (3)  in  directing  a  verdict  of  not  guilty;  (4)  in  rendering 
Judgment  of  not  guilty;  (5)  in  denying  the  motion  to  set  aside  the  verdict  and 
Judgment;  (6)  in  holding  and  adjudging  that  upon  the  failure  of  the  plaintiff 
to  appear  when  the  case  was  called  for  trial,  it  was  discretionary  with  the 
court  to  dismiss  the  action  or  to  impanel  a  Jury  to  try  the  case:  and  (7)  in  hold- 
ing and  adjudging  that,  upon  the  failure  of  the  plaintiff  to  appear  and  prose- 
cute the  action,  the  court  had  no  power  to  dismiss  the  action  for  want  of 
prosecution. 

D.  J.  Springer,  for  plaintiff  in  error. 
Henry  6.  iE^bbins,  for  defendant  in  error. 

Before  WOODS,  Circnit  Judge,  and  BUNN  and  ALIJDN,  District 
Judges. 

WOODS,  Circnit  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

There  is  no  bill  of  exceptions  in  the  record.  It  seems  that  none 
was  necessary.  The  plaintiff,  being  absent  and  unrepresented, 
could  not  have  excepted  to  the  impaneling  of  the  jury,  directing  a 
verdict,  and  entering  judgment  on  the  merits;  and  the  ruling  upon 
the  motion  to  vacate  the  judgment  and  verdict,  involving  no  differ- 
ent question,  seems  to  be  reviewable,  nnder  the  Dlinois  practice, 
though  not  excepted  to.  Nichols  v.  People,  40  HI.  395;  Wiggins 
Ferry  Co.  v.  People,  101  HI.  446;  Baker  v.  People,  105  111.  452.  The 
sixth  and  seventh  specifications  of  error  have  no  foundation  out- 
side of  the  opinion  of  the  court,  and  it  has  been  repeatedly  declared 
by  this  court  that  error  cannot  be  predicated  of  an  opinion  or  rea- 
son given  by  the  court  for  a  ruling,  but  must  be  of  the  ruling  itself. 
Caverly's  Adm'r  v.  Deere  &  Co.,  24  U.  S.  App.  617,  13  C.  C.  A.  452, 
66  Fed.  305;  Russell  v.  Kern,  34  U.  S.  App.  90,  16  C.  C.  A.  154,  69 
Fed.  94;  Deposit  Co.  v.  Burke,  60  U.  S.  App.  253,  32  C.  C.  A.  67, 
88  Fed.  630.  See,  also,  Association  v.  Curtis'  Adm'r,  56  U.  S.  App. 
586,  29  C.  C.  A.  354,  85  Fed.  586.  Assuming  that  under  the  other 
specifications  of  error  the  question  is  properly  before  us,  we  are  of 
the  opinion  that  the  court  erred  in  taking  a  verdict  and  giving 
judgment  on  the  merits.  The  plaintiff  not  appearing,  and  there  be- 
ing no  reason  for  delay  or  indulgence,  the  proper  course  was  to  dis- 
miss the  action  for  want  of  prosecution.  The  authorities  cited  for 
that  course  are  numerous  and  consistent,  and  we  know  of  no  de- 
cision or  practice  to  the  contrary.    The  reasons  urged  upon  us  for 
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declaring  a  different  practice,  even  if  the  question  were  a  new  one, 
are  not  convincing.  In  the  cases  cited  below  to  the  proposition 
that  in  the  federal  courts  "peremptory  or  involuntary  nonsuits  can- 
not be  allowed"  the  plaintiffs  were  present  and  insisting  upon  the 
right  of  trial.  The  decisions,  therefore,  have  no  relevancy  to  the 
present  question.  The  same  is  true  of  the  case  of  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261,  26  L.  Ed.  539,  where,  upon  the  statement  of  coun- 
sel for  the  plaintiff  of  what  proof  it  was  proposed  to  offer,  the  court 
directed  a  verdict  for  the  defendant.  In  Hodgson  v.  Forster,  1 
Barn.  &  C.  110,  the  application  to  set  aside  such  a  verdict  was  re- 
fused unless  the  plaintiff  would  "consent  to  a  nonsuit  being  en- 
tered," but  that  doubtless  w^as  upon  the  theory  that  the  plaintiff 
should  not  be  allowed  to  have  his  case  reinstated  upon  the  docket 
of  the  court,  and  so  be  able  to  prosecute  it  to  final  judgment  as  if 
he  had  not  made  default.  The  nonsuit  to  which  he  was  required  to 
consent  was  the  same  in  form,  and  presumably  in  effect,  as  that 
which  ought  first  to  have  been  entered.  It  was  not  for  the  court 
below,  nor  is  it  for  this  court,  to  consider  whether,  if,  instead  of 
the  judgment  on  the  merits,  there  had  been  a  nonsuit  or  dismissal 
for  failure  to  prosecute,  the  plaintiff  could  bring  another  action  not- 
withstanding the  running  of  the  statute  of  limitations.  While  that 
is  an  important  consideration  for  the  parties,  and  explains  their 
motives  for  contesting  the  point,  it  affords  no  aid  to  a  right  decision 
of  the  question,  and  certainly  was  no  justification  for  compelling  the 
plaintiff,  in  order  to  obtain  a  correction  of  the  judgment  entered,  to 
consent  to  another  form  of  judgment  which  would  be  equally  con- 
clusive of  his  rights.  Following  what  seems  to  us  the  clear  sig- 
nificance of  what  was  done  in  Hodgson  v.  Forster,  the  circuit  court, 
without  asking  the  consent  of  the  plaintiff  in  error,  might  well  have 
sustained  the  motion  to  set  aside  the  judgment  and  verdict,  and  then 
have  proceeded  to  enter  instead  thereof  a  judgment  in  priesenti,  or 
nunc  pro  tunc,  dismissing  the  action  for  want  of  prosecution.  To  re- 
quire of  the  plaintiff  consent  to  a  dismissal  as  if  upon  his  own  motion 
was  to  repeat  and  make  irremediable  the  error  first  committed.  The 
judgment  below  is  reversed,  and  the  cause  remanded  with  instruction 
to  enter  a  judgment  setting  aside  the  original  judgment  and  verdict, 
leaving  standing  the  recital  of  "the  plaintiff  failing  to  appear  when 
called,  either  in  p^^on  or  by  attorney,"  and  dismissing  the  action 
for  want  of  prosecWlon. 

Judge  ALLEN  sat  at  the  hearing,  but  took  no  part  in  the  decision 
of  this  case. 
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(98  Fed.  813.) 

SNOW  V.  LAIRD  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1900.) 

No.  624. 

1.  Copyright — Action  for  Infringement— Evidence. 

In  an  action  to  recover  the  statutory  penalty  for  Infringement  of  a  copy- 
right, an  allegation  that  plaintiff  is  the  author,  designer,  and  proprietor 
of  a  copyrighted  photograph,  which  was  copied  by  defendant,  is  not  sus- 
tained by  proof  that  plaintiff  caused  an  alteration  to  be  made  by  etching 
in  a  negative  from  which  photographs  had  previously  been  printed  and  sold, 
and  had  thus  become  public  property,  and  then  caused  the  picture  printed 
from  the  altered  negative  to  be  copyrighted.  If  the  altered  picture  was 
subject  to  copyright.  It  was  rendered  so  solely  by  the  change  made  therein, 
which  was  not  the  product  of  photography,  but  of  the  etching,  which  is 
a  different  art 
2l  Same— Validity— Colorable  Alteration  in  Photograph. 

Where  a  photograph  has  become  public  property  by  being  placed  in  the 
market  and  sold,  the  proprietor  cannot  obtain  a  valid  copyright  thereon 
by  making  a  slight  and  merely  colorable  change  therein  by  an  alteration 
of  the  negative  from  which  it  is  printed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

This  action  was  brought  by  the  plaintiff  in  error,  Blanche  L.  Snow,  "for  her 
own  benefit  and  the  benefit  of  the  United  States,"  against  Fred  C.  Laird  and 
William  C.  Lee,  co-partners  under  the  firm  name  of  Laird  &  Lee,  but.  Laird 
having  left  the  firm  and  the  country,  the  action  is  practically  against  Lee 
alone.  The  substance  of  the  declaration  is  that  the  plaintiff,  being  on  the 
20th  day  of  January,  1894,  a  citizen  of  the  United  States,  and  a  resident 
of  Chicago,  "was  the  author,  inventor,  designer,  and  proprietor  of  a  photograph 
and  negative  thereof  called  'Javanese  Bride  and  Groom,  B.  L.  Snow,  Chicago, 
ni.,  18^,'**  and  obtained  a  copyright  thereon,  of  which  she  gave  notice  by 
inscribing  on  the  face  or  front  of  every  copy  of  the  photograph  published  by  her 
the  following  words:  "Copyright,  1894,  by  B.  L.  Snow";  that  the  defendants, 
**well  knowing  the  premises,  and  not  having  obtained  her  consent  in  writing, 
signed  in  the  presence  of  two  or  more  witnesses,"  did,  on  the  19th  day  of 
Blarch,  1894,  and  at  various  times  since,  "print  and  publish  and  offer  for  sale, 
and  have  now  in  their  possession,  printed,  and  published,  and  offered  for  sale. 
a  hirge  number,  to  wit.  thirty  thousand  copies  of  said  copyrighted  photograph 
so  printed,  published,  and  offered  for  sale,  without  the  consent  of  the  plaintiff, 
contrary  to  the  form  of  the  statute  in  such  cases  made  and  provided;  whereby, 
and  by  force  of  said  statute  of  the  United  States  (clinirter  565,  §  4965,  Supp. 
Rev.  St  U.  S.  p.  953),  an  action  has  accrued  to  the  plaintiff  to  demand  the 
sum  of  one  dollar  for  each  of  said  thirty  thousand  copies  of  said  copyrighted 
photograph,  yet,"  etc.  The  defendants  pleaded  not  guilty.  On  the  evidence 
adduced  the  court  directed  a  verdict  for  the  defendants,  and  gave  judgment 
accordingly.  The  assignment  of  error  contains  seven  specifications,  of  which 
the  last  only,  that  the  court  erred  in  directing  a  verdict  for  the  defendants,  pre- 
sents any  question.  See  Patting  v.  Coal  Co.  (this  term)  39  C.  C.  A.  308,  98 
Fed.  811. 

The  evidence  shows  that  the  plaintiff  is  a  photographer;  that  late  in  the 
fall  of  1893  she  posed,  draped,  and  photographed  a  number  of  subjects  on  the 
MMway  Plalsance  of  the  World's  Fair,  and  down  to  February  1,  1894.  exposed 
copies  thereof  for  sale  without  copyright.  This  she  did  through  a  canvasser. 
Inez  C.  Pbilbeck,  upon  whom  she  imposed  no  restriction,  except  that  she  should 
not  sen  to  publishers;  but  of  that  restriction  the  defendants  had  no  notice, 
and  on  January  24,  1894,  the  defendant  Lee  bought  of  a  woman  who  came  to 
bl8  office  and  claimed  to  b6  B.  L.  Snow  a  photograph,  which  is  in  the  record 
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as  Exhibit  1,  on  the  back  of  which  is  written,  "Javanese  Bride  and  Groom." 
The  plaintiff  testified  that  she  never  saw  either  of  the  defendants.  The  photo- 
graph shows  a  Javanese  youth  in  fanciful  dress*  prone  upon  cushions  on  the 
floor,  with  head  resting  upon  his  right  hand,  and  left  arm  extended  down  his 
body,  a  gentleman's  umbrella  in  front  of  him,  and  a  young  Javanese  woman 
kneeling  l)ehind  and  leaning  over  him  in  apparent  admiration,  to  which  the 
young  man,  with  face  averted,  responds  with  a  half  amused  look,  shading  into 
a  scowl.  Shortly  before  January  20,  1894,  the  plaintiff  caused  to  be  etched 
into  the  negative  '*of  this  photograph"  *'a  cane  in  the  left  hand  of  the  re- 
clining male  figure,"  in  a  position  nearly,  but  not  quite,  parallel  with  the  um- 
brella below;  but  what  artistic  or  utilitarian  propriety  there  could  have  been 
in  supplying  the  young  man  with  a  cane  in  addition  to  the  umbrella  is  not  ex- 
plained. On  pictures  printed  from  the  negative  so  etched,  and  upon  other 
pictures  produced  in  like  manner  from  negatives  slightly  changed  by  etching, 
the  plaintiff  proceeded  on  the  date  last  named  to  obtain  copyrights,  and  hav- 
ing obtained  the  proper  certificate  from  the  librarian  of  congress,  caused  to  be 
etched  in  the  negative  of  each,  so  as  to  show  on  the  face  of  the  pictures  pro- 
duced therefrom,  the  words,  "Copyright,  1894,  by  B.  L.  Snow."  The  right 
to  produce  the  picture  now  in  question  seems  to  have  been  transferred  by  the 
plaintiff  to  the  Werner  Company,  though  upon  what  terms  or  conditions  does 
not  appear,  and  that  company  employed  A.  Zeese  &  Co.,  engravers,  to  make 
half-tone  plates  thereof.  The  defendant  I.iee,  having  placed  in  the  hands  of 
one  of  his  employes  the  photograph  which  he  had  purchased  as  stated  on  Jan- 
uary 24,  1894,  went  a  few  days  later  to  California,  whence  he  did  not  return 
until  near  the  end  of  April.  After  he  had  gone,  the  photograph  was  sent  to 
Zeese  &  Co.  for  the  purpose  of  having  a  half-tone  plate  thereof  made,  but,  in- 
stead of  making  a  plate  of  that  photograph  as  directed,  they  sent  to  Laird  & 
Lee  a  half-tone  negative  of  the  etched  picture,  first  erasing  therefrom  the 
words  indicating  the  copyright.  The  erasure  was  so  complete  as  to  leave  the 
words  illegible  except  tmder  a  microscope,  and  unnoticeable  unless  attention 
was  directed  to  them.  The  defendants  had  ni>  knowledge  of  the  copyright,  and 
used  the  plate  so  obtained  without  having  observed  that  it  was  not  an  accurate 
representation  of  the  photograph  which  they  had  purchased.  Between  January 
20  and  July  20,  1894,  Isaac  N.  Snow,  the  husband  and  representative  of  the 
plaintiff,  called  upon  the  defendant  I^ee,  and,  in  response  to  inquiry  on  the  sub- 
ject, was  told  that  the  firm  had  between  11,000  and  12,000  copies  of  Art  Port- 
folio Series,  Part  6  (each  of  which  contained  a  copy  of  the  copyrighted  picture), 
and  would  furnish  them  at  four  and  one-half  cents  per  copy, — would  furnish 
10,000  copies  at  once.  A  sample  copy,  which  appears  as  an  exhibit  in  the  rec- 
ord, was  then  delivered  to  Snow. 

W.  Clyde.  Jones,  for  plaintiff  in  error. 
Amos  C.  Miller,  for  defendants  in  error. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  ALLEN,  District 
Judges.  / 

WOODS,  Circqit  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court 

The  evidence  does  not  show  that  the  plaintiff  purposely  entrapped 
the  defendants  into  the  use  of  the  copyrighted  picture,  instead  of 
the  purchased  photograph  which  they  had  acquired  an  unrestricted 
right  to  reproduce.  That  they  were  entrapped,  and  were  innocent 
of  intentional  wrong,  is  clear,  and,  while  the  chief  blame  seems  to 
belong  to  the  engravers,  Zeese  &  Co.,  yet  the  plaintiff  contributed  to 
the  result — made  it  possible — by  taking  a  copyright  on  the  photo- 
graph so  slightly  changed  that  the  difference  was  likely  to  be  over- 
looked; and  her  attempt,  under  the  circumstances,  to  exact  of  the 
defendants  the  statutory  penalty  of  one  dollar  for  each  copy  of  the 
picture  printed  by  them,  or  found  in  their  possession,  is  apparently 
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Qnconscionabie,  and  should  be  allowed  to  succeed  only  upon  strict 
proof.  That  the  statute  is  a  penal  one  does  not  admit  of  discus- 
sion. Thornton  v.  Schreiber,  124  U.  S.  612,  8  Sup.  Ct.  618,  31  L. 
Ed.  577.  The  court  below  seems  to  have  considered  that  the  de- 
fendants, "being  entirely  innocent  of  any  intention  to  appropriate 
a  copyrighted  article,  but,  on  the  contrary,  acting  upon  a  photo- 
graph w^hich  was  furnished  them  by  the  plaintiff  or  her  agent,  and 
put  oat  and  announced  for  the  public,''  were  not,  under  the  circum- 
stancesy  responsible.  Wliether  that  is  a  proper  construction  of  the 
statote  we  need  not  determine,  but  the  declaration,  it  is  to  be  ob- 
served, was  drawn  on  that  theory,  it  being  alleged  in  effect  that 
the  defendants  knowingly  infringed  the  copyright.  Of  that  aver- 
ment there  is  not  only  no  evidence;  the  contrary  is  demonstrated. 
In  another  and  more  important  particular  there  seems  to  be  a  lack 
of  evidence,  or  rather  a  material  variance  between  the  averment 
and  the  proof.  Ck)pyright  upon  a  photograph  is  alleged;  but  the 
picture  in  evidence,  in  so  far  as  it  differs  from  the  photograph  first 
produced  and  made  public  property,  is  an  etching,  and  not  a  photo- 
graph. The  original  picture  was  a  photograph,  and  represented  an 
actual  subject,  of  which  the  plaintiff  was  the  designer  or  author. 
The  copyrighted  picture  represents  nothing  that  ever  had  an  ob- 
jective existence.  If  the  cane  represented  ever  existed,  it  was  no 
part  of  the  scene  or  group  represented  by  the  other  parts  of  the  pic- 
ture. It  was  not  in  the  hand  of  the  young  man  when,  with  the  oth- 
er parts  of  the  design,  he  was  photographed.  So  far  as  the  evi- 
dence shows,  it  is  an  ideal  cane,  which  was  made  objective  and  ca- 
pable of  being  photographed  by  being  etched  upon  or  into  the  neg- 
ative i^ate  of  the  original  photograph;  but  the  photographs  pro- 
duced by  the  use  of  a  negative  are  not  photographs  of  the  negative, 
but  of  the  original  objects,  the  images  of  which  by  means  of  the 
negative  are  made  reproducible.  Photographic  negatives  are  pro- 
duced by  processes  totally  unlike  etching.  Knight,  Am.  Mech.  Diet, 
titles  "Etching*'  and  "Photography."  Etching  is  a  distinct  art,  much 
older  than  photography,  and,  if  etching  upon  a  negative  has  be- 
come a  recognized  part  of  the  photographic  art,  the  proof  does  not 
show  it,  and  the  fact  is  not  one  of  which  the  court  will  take  judicial 
cognizance.  If,  under  section  4952,  it  waft  competent  for  the  plaintiff 
to  have  taken  a  copyright  upon  the  etched  plate  as  a  negative,  the 
infringement  thereof  must  have  consisted  in  duplicating  the  plate; 
but  she  obtained  a  copyright  upon  the  picture,  calling  it  a  "photo- 
graph," and  not  upon  the  negative;  and  in  so  far  as  the  picture  dif- 
fers from  the  original  photograph  it  is  not,  strictly  speaking,  a 
photograph ;  and  if,  in  any  sense,  it  is  a  work  of  art,  the  skill  was 
in  the  etching  of  the  cane  into  the  negative.  That  done,  the  sub- 
sequent printing  of  the  picture  was  mechanical  or  manual  merely, 
and  the  result  not  copyrightable.  See  Lithographic  Co.  v.  Sarony, 
111  U.  S.  53,  4  Sup.  Ct.  279,  28  L.  Ed.  349.  The  averment  that  the 
plaintiff  was  the  author,  designer,  and  proprietor  of  the  picture  is 
not  proven.  She  was  the  designer  or  author,  and  presumably  the 
proprietor,  of  the  original  photograph,  but  in  respect  to  the  copy- 
righted picture  the  evidence  is  that,  "after  producing  the  photo- 
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graph,  ♦  ♦  ♦  she  caused  to  be  etched  into  the  negative  ♦  •  ♦ 
a  cane  in  the  left  hand  of  the  reclining  male  figure,"  and  that  "the 
only  two  prints  made  from  said  negative"  she  forwarded  to  the 
librarian  of  congress  for  the  purpose  of  obtaining  the  copyright. 
This  may  mean  that  she  directed  the  cane  to  be  put  in  the  left  hand 
of  the  reclining  figure,  but  of  what  style  and  size  it  should  be,  in 
what  position  it  should  appear  to  be  held,  and  whether  it  shoold 
represent  an  actual  or  an  ideal  object,  or,  in  other  words,  all  that 
could  be  deemed  to  be  of  artistic  merit  in  the  work,  so  far  as  ap- 
pears, the  etcher  was  left  to  determine.  See,  in  the  case  last  cited 
above,  comments  on  Nottage  v.  Jackson,  11  Q.  B.  Div.  627.  Other 
than  as  stated,  there  is  no  evidence  that  the  plaintiff  was  ever  the 
proprietor  of  the  etched  plate,  or  of  the  pictures  produced  there- 
from. The  evidence  is  more  direct  that  the  Werner  Company  in 
some  way  had  become  the  proprietor. 

The  final  consideration,  however,  on  which  the  decision  below 
was  based  is  perhaps  the  most  satisfactory,  namely,  that,  having 
given  the  original  photograph  to  the  public,  it  was  beyond  the  pow- 
er of  the  plaintiff  to  obtain  a  valid  copyright  by  so  slight  an  alter- 
ation as  lliat  which  was  made.  The  change  was  colorable  merely, 
was  not  made  in  good  faith  for  the  purpose  of  producing  a  new 
work  of  art,  but  in  an  attempt  to  reclaim  what  had  been  voluntarily 
and  irrevocably  surrendered.  To  declare  that  by  such  a  change  a 
photograph,  engraving,  or  other  style  of  picture,  which  has  become 
public  property,  may  be  made  a  proper  subject  of  copyright,  would 
be  to  encourage  deceit  and  extortion  in  a  manner  impressively 
illustrated  by  the  facts  of  this  record.  Infringement  of  a  valid  copy- 
right cannot  be  evaded  by  slight  and  merely  colorable  changes  in  a 
picture,  and,  as  said  by  the  court  below,  the  rule  must  work  both 
ways.    The  judgment  below  is  affirmed. 


m  Fed.  827.) 

LESLIE  V.  STANDARD  SEWING-MACH.  CO. 

(Circuit  Court  of  Appeals.  Seventh  Circuit.    January  2,  1900.) 

No.  625. 

Appeal— Review  of  Instructions— Assignment  of  Error. 

Where  the  only  instruction  given  was  the  direction  of  a  verdict  for  de- 
fendant, the  other  portion  of  the  charge  being  simply  explanatory  of  the 
reasons  for  that  action,  a  general  exception  to  the  charge,  and  an  assign- 
ment of  error  that  the  court  erred  in  directing  a  verdict  for  defendant, 
are  suflaciently  specific. 

8amb— Bill  of  Exceptions. 

The  rule  that  the  bill  of  exceptions  must  contain  all  the  evidence,  to 
enable  an  appellate  court  to  pass  upon  the  correctness  of  an  instruction 
directing  a  verdict  for  one  of  the  parties,  will  not  be  applied  where  the 
reason  for  it  fails, — as  where  the  bill,  though  not  purporting  to  contain 
all  the  evidence,  contains  a  statement  of  evidence  on  behalf  of  the  plain- 
tiff sufficient  on  every  issue  to  have  Justified  a  verdict  in  his  favor,  and 
the  action  of  the  court  was  evidently  the  result  of  a  misa:)prehension  of 
the  bearing  of  such  evidence. 
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Z,  Patents— LicBNSK— Action  for  Royalties. 

Under  a  license  to  make  sewing  madiines  under  a  patent,  which  pro- 
vides that  the  patentee  does  not  guaranty  the  validity  of  the  patent,  but 
that  all  royalties  thereunder  shall  cease  in  the  event  such  patent  shall  be 
adjudged  invalid,  and,  further^  that  the  licensee  may  make  such  altera- 
tions in  the  machines  as  it  may  deem  expedient,  but  no  such  alteration 
shall  relieve  it  from  the  payment  of  royalties  **so  long  as  the  machine 
made  by  it  involves  any  of  the  essential  principles  covered  by  the  patent," 
the  licensee  cannot  avoid  the  payment  of  royalties  on  the  ground  that  it 
has  so  changed  the  machine  that  it  does  not  infringe  the  combination  of 
the  patent  as  limited  by  the  prior  art. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

The  principal  question  in  this  case  is  whether  the  circuit  court  erred  in 
directing  a  verdict  for  the  defendant.  The  entire  charge  of  the  court,  ending 
with  the  peremptory  direction,  was  as  follows:  "Gentlemen  of  the  Jury:  The 
court  being  of  the  opinion  that  there  are  no  questions  of  fact  in  this  case  to 
be  submitted  to  the  Jury,  it  would  be  the  duty  of  the  court  to  direct  a  verdict 
in  favor  of  the  defendant  upon  these  general  grounds:  Each  of  the  patents 
in  suit,— the  five  which  have  been  introduced  on  the  part  of  the  plaintifiC,— 
and  each  of  the  claims  of  those  patents  which  have  been  referred  to,  are  re- 
strictive by  the  terms  of  the  patent,  and,  in  view  of  the  clearly-shown  prior 
art.  to  such  an  extent  that  the  doctrine  of  mechanical  equivalents  cannot  be 
invoked  in  this  case,  in  the  opinion  of  the  court.  It  is  conceded  that  all  of 
the  various  elements  which  enter  into  each  of  the  claims  are  old  and  well 
known,  and  the  only  claim  of  invention  is  in  uniting  and  bringing  together  in 
a  combination  these  old  elements.  In  the  state  of  the  art  of  sewing  machines. 
as  here  disclosed,  there  can  be  no  such  construction  given  to  these  claims  as 
would  authorize  the  submission  to  you  of  the  question  whether  they  were 
mechanical  equivalents  in  some  way,  or  any  of  the  changes  which  have  been 
introduced.  It  is  conceded  that  in  every  instance,  as  to  every  claim,  that  the 
elements  are  not  employed  by  the  defendant  in  any  of  the  machines  since  *No. 
1,*  as  it  is  caUed.  Strike  out  the  word  *concede.'  I  will  Just  state  that  a  com- 
bination claimed  in  a  patent  is  one  in  which  several  elements  enter,  which, 
combined,  together  make  what  is  called  'invention.'  They  may  be  old.  If 
the  combination  is  a  new  one,  producing  new  results,  then  it  becomes  a  pat- 
entable invention.  The  difficulty  in  this  case  is  that  the  machines  introduced 
as  showing  the  use  of  the  patented  devices  (all  except  No.  1)  fail  in  each 
instance  to  employ  all  the  elements  entering  into  each  of  these  combination 
claims.  That  being  the  case,  so  far  as  the  manufacturers  of  the  machines  2, 
3.  4,  and  5  are  concerned,  and,  under  the  evidence  in  this  case,  the  construc- 
tton  to  be  put  upon  these  patents,  the  court  feels  bound  to  instruct  you  that 
they  do  not  employ  the  devices  in  the  patents.  As  to  machine  No.  1,  there 
is  no  dispute  but  that  it  is  generally  in  accord  with  the  patents,— at  least,  with 
a  portion  of  them,— so  that  all  of  the  machines  which  were  manufactured  in 
accordance  with  the  model  or  plan  shown  in  machine  No.  1  would  be  liable 
for  royalty.  It  is,  however,  undisputed  in  this  case  that  the  number  of  ma- 
chines so  manufactured  will  be  much  less,  in  the  amount  of  royalties  to  be 
produced,  than  the  amount  which  was  advanced  on  the  contract.  Therefore 
tiiat  is  not  material  here.  And  the  court  being  of  opinion  that  the  plaintifif 
is  not  entitled  to  the  showing  of  mechanical  equivalents  to  the  extent  which 
would  bring  these  several  devices  shown  in  the  machines,  from  2  to  5,  within 
the  patent,  you  are  instructed  that  a  verdict  should  be  returned  finding  the 
issues  for  the  defendant."  **To  which  instruction,"  the  bill  of  exceptions  pro- 
ceeds to  say,  "the  plaintiff,  by  his  counsel  then  and  there  duly  excepted." 
The  sixth  specification  of  error  is  that  "the  circuit  court  erred  in  instructing 
the  Jury  to  find  the  issues  for  the  defendant."  It  is  objected  that  the  ques- 
tion cannot  be  considered,  because  the  exception  to  the  charge  and  the  speci- 
fication of  the  error  are  not  sufficiently  specific  (Cflty  of  Milwaukee  v.  Shailer, 
55  V.  S.  App.  522,  28  C.  C.  A.  286,  84  Fed.  106),  and  because  the  bill  of  ex- 
ceptions does  not  contain,  nor  purport  to  contain,  all  the  evidence  adduced  at 
the  trlaL     The  proof  made  of  the  prior  art,  it  is  conceded,  is  not  in  the  tran- 


Digitized  by 


Google 


316  39  C.  C.  A.  REPORTS. 

script.  The  action  was  in  assumpsit  on  a  contract,  a  copy  of  which  will  be 
found  In  the  report  of  the  opinion  of  this  court  upon  a  former  writ  of  error 
in  the  case.  Machine  Co.  v.  Leslie.  46  U.  S.  App.  680,  24  C.  0.  A.  107.  78  Fed. 
325. 

James  H.  Teller,  for  plaintiff  in  error. 

John  Dane,  Jr.,  and  Charles  S.  Holt,  for  defendant  in  error. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  ALLEN,  District 
Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement;  de- 
livered the  opinion  of  the  court. 

The  essential  point  of  the  court's  charge  to  the  jury  was  the  di- 
rection to  find  the  issues  for  the  defendant,  the  other  parts  being 
simply  explanatory  of  the  reasons  for  that  action;  and  the  excep- 
tions saved  and  the  specification  of  error,  being  both  aimed  directly 
at  that  point,  cannot  be  said  to  be  indefinite  or  uncertain.  The  ob- 
jection to  the  bill  of  exceptions  has  better  foundation,  but  should 
not  prevail.  Beyond  doubt,  and  for  obvious  reasons,  it  is  the  rule 
that,  if  the  bill  of  exceptions  does  not  contain  all  the  evidence,  the 
question  whether  a  general  verdict  or  finding  of  the  lower  court 
was  supported  by  the  evidence  will  not  be  considered;  and  the  same 
rule  has  often  been  applied  when  the  question  was  whether  a  per- 
emptory instruction,  directing  a  verdict  for  one  party  or  the  other, 
was  justified.  The  latter  question,  however,  it  is  evident,  is  or 
may  be  essentially  different  from  the  former;  and,  when  all  reasons 
for  applying  the  rule  fail,  it  should  not  be  given  effect.  The  ques- 
tion whether  a  verdict  or  finding  was  supported  by  the  evidence 
obviously  cannot  be  answered,  if  the  bill  of  exceptions  leaves  it  un- 
certain what  the  entire  evidence  was.  It  must  always  be  presumed 
in  such  a  case  tliat  any  defect  in  the  evidence  presented  would  be 
removed  by  a  full  statement,  but,  while  every  presumption  must  be  in- 
dulged in  favor  of  a  judgment,  it  should  be  a  reasonable  presumption, 
not  inconsistent  with  what  is  shown  in  the  record;  and  when  a  find- 
ing has  been  directed  in  favor  of  the  defendant  in  a  case,  and  the 
bill  of  exceptions,  though  not  purporting  to  contain  all  the  evi- 
dence, contains  a  statement  of  evidence  in  behalf  of  the  plaintiff 
sufficient  on  every  issue  to  have  justified  a  verdict  in  his  favor,  the 
rule  manifestly  ought  not  to  apply,  especially  if  it  be  apparent  that 
the  action  of  the  court  was  the  result  of  a  misapprehension  of  the 
bearing  of  the  proof  adduced.  It  is  plain  that  there  was  such  an 
error  in  this  case.  Upon  the  evidence  set  out  in  the  bill  of  ex- 
ceptions, the  plaintiff  was  entitled  to  recover  on  one  paragraph 
of  the  declaration  a  stipulated  sum  for  each  machine  manufactured 
by  the  defendant,  if  those  machines  involved  "any  of  the  essential 
principles  covered  by  the  patents."  The  question  was  taken  from 
the  jury  because  in  the  judgment  of  the  court,  as  stated  in  its  charge, 
the  claims  of  each  of  the  patents  "are  restrictive  by  the  terms  of  the 
patent,  and,  in  view  of  the  clearly-shown  prior  art,  to  such  an  extent 
that  the  doctrine  of  mechanical  equivalents  cannot  be  invoked  in  this 
case."  That  was  to  treat  the  case  as  if  there  were  no  contract  be- 
tween the  parties,  and  the  question  were  simply  of  infringement  by 
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a  wrongdoer.  In  Eureka  Co.  v.  Bailey  Co.,  11  Wall.  488,  20  L.  Ed. 
209,  there  was  a  contract  by  which  a  licensee  "was  to  pay  a  royalty 
of  fifty  cents  for  every  machine  manufactured  by  it  in  which  the  pat- 
ent should  be  used";  and,  in  regard  to  the  denial  there  made  that  the 
machines  manufactured  and  sold  were  covered  by  the  plaintiff's  pat- 
ent, the  court  declared  itself  "not  at  all  satisfied  that  in  equity  it  can 
be  permitted  to  set  up  this  defense,  while  it  makes  no  attempt  by 
cross  bill,  or  even  in  the  answer,  to  show  that  the  agreements  were 
obtained  by  fraud,  surprise,  or  imposition."  The  present  case  is  at 
law,  and  the  question  is  not  one  of  equity,  but  of  strict  contract  right. 
The  contract  is  explicit;  and,  in  our  opinion,  excludes  any  inquiry 
into  the  prior  art  for  the  purpose  of  limiting  the  scope  of  the  patents. 
It  contains  the  express  stipulation  that  Leslie  "shall  not  be  held  to 
guaranty  the  validity  of  said  patents,  or  any  of  them,  or  to  protect 
said  second  party  against  infringement  thereof,  ♦  ♦  ♦  but  all 
royalties  hereunder  shall  cease  upon  the  date  of  a  decree  of  any  court 
of  competent  jurisdiction  declaring  the  invalidity  of  said  patent  or 
patents";  and  it  is  further  provided  that  the  "second  party  shall  not 
be  obliged  to  make  rotary  shuttle  sewing  machines  like  any  model 
that  has  been  or  may  be  constructed  or  settled  upon  as  a  standard, 
but  it  may  from  time  to  time  make  such  changes  as  may  seem  to  it 
expedient,  but  no  such  alteration  or  change  shall  relieve  the  second 
party  from  the  payment  of  royalties  as  hereinafter  provided,  so 
long  as  the  machine  made  by  it  involves  any  of  the  essential  prin- 
ciples covered  by  the  patent  of  the  first  party."  This  last  expres- 
sion clearly  means  that  changes  or  alterations  which  should  intro- 
duce only  equivalents  of  the  original  elements  should  not  relieve 
the  second  party  from  the  payment  of  the  stipulated  royalties,  and, 
like  the  other  provision,  that  all  royalties  should  cease  on  the  date 
of  a  decree  declaring  the  invalidity  of  the  patents,  is  inconsistent 
with  the  proposition  of  the  court  that  the  doctrine  of  mechanical 
equivalents  could  not  be  invoked  in  the  case.  To  the  same  effect  in 
our  former  opinion  we  said: 

**Le8Ue  was  unwUllng  to  guaranty  the  validity  of  his  patented  inventions, 
or  to  protect  the  company  in  their  use,  should  they  prove  to  infsinge  upon 
mother's  protected  rights.  This  risk  was  assumed  by  the  company,— upon  the 
condition,  however,  that  the  payment  of  royalty  should  cease-  when  a  com- 
petent court  should  declare  the  invalidity  of  the  invention." 

It  is  unnecessary  to  consider  whether,  upon  other  counts  of  the 
declaration,  the  case  should  have  been  submitted  to  the  jury.  The 
judgment  below  is  reversed,  with  instruction  to  grant  a  new  trial. 
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(98  Fed.  830.) 

CITY  OF  CHICAGO  v.  BAKER. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1900.) 

No.  629. 

1.  Trial— View  op  Prbmibbs  by  Jury. 

It  is  within  the  discretion  of  the  court  to  refuse  to  permit  representatives 
of  the  parties  to  accompany  the  jury  on  their  view  of  premises  to  which 
the  action  relates,  although  it  is  the  better  practice  to  grant  such  per- 
mission. 

il  Municipal  Corporations— Injury  to  Property  by  Vacation  op  Street — 
Measure  op  Damages. 

While  the  interruption  of  public  travel  along  a  street  by  the  vacation 
of  a  portion  of  it  is  a  common  injury,  for  which  an  individual  cannot  re- 
cover, the  owner  of  property  fronting  on  the  street  may  recover  dam- 
ages for  the  special  Inconvenience  in  the  use  and  enjoyment  of  his  prop- 
erty, caused  by  his  being  deprived  of  the  previous  means  of  access  thereto, 
the  amount  of  such  damages  to  be  determined  by  the  jury  from  a  con- 
sideration of  the  situation,  character,  and  probable  uses  of  the  property. 

8.  Same— Action  for  Damages — Evidence. 

In  an  action  against  a  city  by  a  property  owner  to  recover  damages 
because  of  the  vacation  of  a  street  on  which  such  property  fronted  at  a 
point  near  by  where  it  was  crossed  by  railroad  tracks,  to  permit  the  ele- 
vation of  the  tracks,  evidence  introduced  by  the  city  in  reduction  of  dam- 
ages, by  showing  that  by  reason  of  the  elevation  of  the  tracks  subwaya 
had  been  made  on  adjacent  streets,  which  gave  better  and  safer  means 
of  access  to  plaintifTs  property  than  was  aflforded  by  the  grade  crossing 
previously  maintained  on  the  street  which  was  closed,  does  not  render 
admissible  in  rebuttal  evidence  of  additional  injury  to  the  property  from 
smoke  and  cinders  by  reason  of  the  elevation  of  the  tracks,  which  is  an 
injury  for  which  defendant  is  not  liable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

Thomas  J.  Sutherland,  for  plaintiff  in  error. 
Morris  St.  P.  Thomas,  for  defendant  in  error. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  ALLEN,  District 
Judges. 

WOODS,  Circuit  Judge.  For  the  opinion  delivered  in  this  ease 
when  first  here,  see  City  of  Chicago  v.  Baker,  58  U.  S.  App.  569,  30 
C.  C.  A.  364,  86  Fed.  753.  Some  of  the  questions  then  decided  are 
again  brought  forward,  but,  of  course,  are  not  open  to  reconsider- 
ation. Other  questions,  however,  are  presented.  After  the  remand 
of  the  ease,  an  amended  declaration  was  filed,  to  which  the  city 
alone  was  made  defendant,  and  by  which  damage  was  claimed  only 
for  the  vacation  of  21st  street  within  the  limits  of  the  right  of 
way  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company  and 
the  Lake  Shore  &  Michigan  Southern  Railroad  Company.  At  the 
commencement  of  the  trial,  at  the  instance  of  the  plaintiff  in  error^ 
the  jury  was  sent,  in  charge  of  a  bailiff,  to  view  the  premises;  and 
it  is  assigned  for  error  that  the  court  refused  to  direct  a  view  o£ 
the  entire  work  of  the  elevation  of  the  tracks  of  the  railroads  named 
from  17th  street  to  63d  street,  that  the  court  unduly  restricted  the 
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opening  statement  which  should  be  made  by  counsel  for  the  plain- 
tiff in  error  before  the  jury's  view  of  the  premises  was  had,  and 
that  the  court  refused  permission  to  counsel  or  other  representa- 
tive of  the  plaintiff  in  error  to  be  present  with  the  jury  at  the 
time  of  the  view.  These  were  matters  of  discretion,  and,  while  we 
incline  to  think  it  the  better  practice  that  a  representative  of  either 
party,  if  the  privilege  be  asked,  should  be  allowed  to  be  present  and 
witness  the  action  and  conduct  of  the  jury  in  taking  a  view  of 
premises,  we  are  satisfied  that  in  this  instance  no  harm  resulted 
from  the  refusal.  The  situation  was  so  simple  that  a  diagramatic 
representation  would  have  been  enough,  without  sending  the  jury 
out.  The  scope  of  the  examination  ordered,  including,  as  it  did, 
21st  street  from  the  lake  to  the  river,  and  other  neighboring  streets 
and  the  subways  near  the  vacated  portion,  was  certainly  suflScient. 
To  have  required  more  would  have  been  needless,  and  possibly  mis- 
leading. 

The  important  questions  in  the  case  concern  the  elements  of  in- 
jury which  the  jurj'  were  permitted  to  consider.  In  the  amended 
declaration  it  is  averred  that  prior  to  the  alleged  vacation  a  cross- 
ing of  the  streets  and  railroad  tracks  at  grade  had  been  maintained, 
so  that  pedestrians  and  vehicles  and  the  public  generally  were  able 
to  cross  at  that  point;  that  by  reason  of  the  premises  large  num- 
bers of  persons  passed  the  land  of  the  plaintiff,  which  in  that  way 
was  accessible  and  in  close  proximity  to  the  portion  of  the  city 
west  of  the  crossing;  that  upon  the  vacation  of  the  street  the  rail- 
road companies,  with  the  consent  of  the  city,  built,  and  ever  since 
have  maintained,  upon  and  across  the  entire  portion  of  the  street 
within  their  right  of  way,  a  structure  of  earth  and  stone  of  the 
height  of  ten  feet,  and  have  laid  thereon  their  railroad  tracks;  and 
that  by  reason  of  the  vacation  of  that  portion  of  the  street,  and  the 
construction  and  maintenance  of  the  railway  embankment,  "the 
public,  and  all  persons  and  vehicles,  were  and  are  absolutely  ex- 
cluded and  prevented  from  using  said  street  for  the  purpose  of 
crossing  said  right  of  way,  and  the  direct  and  easy  access  from  and 
to  the  land  of  the  plaintiff  as  aforesaid,  to  and  from  the  portion 
of  the  city  lying  west  of  said  right  of  way,  was  destroyed,  and  said 
land  was  and  is  thereby  rendered  difficult  of  access  from  the  west, 
such  access  being  now  inconvenient  and  circuitous,  thereby  depre- 
ciating the  value  of  said  land,  to  the  damage  of  the  plaintiff 
120,000."  It  is  now  contended  that  the  injury  so  averred  is  limited 
to  the  interruption  of  travel  upon  the  street,  that  no  proof  was 
made  or  evidence  offered  of  injury  of  any  other  kind,  and  that  the 
court,  therefore,  erred  in  refusing  to  direct  a  verdict  of  not  guilty. 
In  our  former  opinion,  the  rule  was  recognized  that  the  cutting  off 
of  travel  along  a  street  is  "a  common  injury,  for  which  individual 
relief  is  not  allowed";  and  it  follows  that  the  allegation  in  the  dec- 
laration that  the  travel  on  the  street  by  the  premises  of  the  plaintiff 
was  diminished,  or  wholly  interrupted,  and  the  evidence  to  that 
effect,  if  admissible  for  any  purpose,  were  unavailing  as  a  cause  of 
action  or  for  the  enhancement  of  damages;  but  it  remains  clear, 
both  by  the  averments  of  the  declaration  and  by  the  proofs,  that  the 
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street  was  vacated,  making  on  the  north  of  the  plaintiffs  premises 
a  mere  cnl-de-sae,  and  cutting  off,  as  stated  in  that  opinion,  "egress 
and  ingress  which  had  existed  to  and  from  the  west,  ♦  ♦  ♦  leav- 
ing no  inmiediate  communication  with  the  next  cross  street  in  that 
direction."  "In  that  respect,  at  least,"  it  was  then  said,  and  so  be- 
came the  law  of  the  case,  "he  suffered  a  special  inconvenience  in 
the  use  and  enjoyment  of  his  property,  for  which  he  should  receive 
compensation."  That  seems  to  us  to  be  in  accordance  with  the  de- 
cision in  City  of  Chicago  v.  Burcky,  158  111.  103,  42  N.  E.  178,  29  L.  R. 
A.  568,  which  is  a  case  not  essentially  different  from  this.  See,  also, 
Hohmann  v.  City  of  Chicago,  140  LI.  226,  29  N.  E.  671.  It  is  to  be 
observed,  however,  that  the  ingress  and  egress,  the  deprivation  of 
which  we  declared  special  and  actionable,  pertained,  not  to  the  public 
who  might  pass  upon  the  street  if  it  had  not  been  closed,  but  to  the 
owner  or  occupants  of  the  premises.  The  damage  attributable  to 
such  deprivation  ordinarily  can  be  estimated  by  no  certain  rule,  but 
in  each  instance  must  be  determined  by  the  jury  on  consideration  of 
the  situation,  character,  and  probable  uses  of  the  property  affected. 
There  was  therefore  no  error  in  the  refusal  of  the  court  to  direct  a 
verdict. 

In  rebuttal,  evidence  was  offered  and  admitted,  over  objection  and 
exception,  to  the  effect  that,  after  and  by  reason  of  the  elevation  of 
the  railroad  tracks,  smoke,  cinders,  and  dust  in  increased  quantities 
were  blown  upon  the  plaintiffs  property.  It  is  conceded  that  this 
evidence  was  not  admissible  primarily  against  the  city,  but,  testi- 
mony having  been  offered  in  the  city's  behalf  for  the  purpose  of  show- 
ing benefits  to  the  property  by  reason  of  the  elevation  of  the  railroad 
tracks,  the  abolishment  of  grade  crossings,  and  the  establishment  of 
subways  under  the  railroads  at  Archer  avenue  on  the  north,  and  at 
22d  and  other  streets  to  the  south,  it  is  urged  that  it  became  compe- 
tent to  show  the  disadvantages  resulting  from  the  elevation  of  the 
tracks  in  abatement  of  the  supposed  benefits.  The  fallacy  of  this 
position  is  evident.  The  plaintiff  sought,  and  was  entitled  to  claim, 
damages  only  for  the  vacation  and  closing  of  the  street.  The  rail- 
roads, owning  their  right  of  way,  were  privileged,  doubtless,  to  elevate 
their  tracks,  without  liability  for  the  consequences  to  adjacent  lands. 
In  no  event,  certainly,  could  the  city  be  responsible  for  such  conse- 
quences. Within  the  rule  stated,  the  city  was  liable  to  the  plaintiff 
for  the  injury  caused  by  the  closing  of  the  street,  but,  the  vacation 
having  been  ordered  in  connection  with  the  elevation  of  the  railroad 
tracks  and  the  establishment  of  subways  near  by,  which  could  be  used 
in  going  to  and  from  the  plaintiff's  premises  without  incurring  the 
dangers  of  the  grade  crossing,  it  was  proper  that  the  jury,  in  de- 
termining the  amount  of  damages,  should  consider  these  facts,  since 
they  had  a  direct  and  necessary  bearing  upon  the  question  to  be  de- 
termined. The  plaintiff  was  deprived  of  ingress  and  egress  in  one 
direction,  but  at  the  same  time  was  furnish^  with  better  and  safer 
ways  of  coming  and  going  by  circuitous  routes,  and  the  question  was, 
what  was  the  net  injury?  The  original  evidence  of  the  plaintiff  and 
that  adduced  by  the  plaintiff  in  error  bore  directly  upon  the  point, 
both  having  relation  to  the  means  of  ingress  and  egress;  but  the  evi- 
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dence  in  rebuttal,  to  which  objection  was  made,  has  no  bearing  upon 
that  point.  It  is  true  that  witnesses  for  the  city  spoke  of  the  ad- 
vantages resulting  from  the  elevation  of  tracks  and  the  establishment 
of  subways,  but  it  is  clear  that  the  fact  of  elevation  was  a  mere  inci- 
dent, not  deemed  to  be  in  itself  beneficial,  except  as  it  made  subways 
possible.  If  benefit  to  the  plaintiff  had  been  asserted  merely  on 
account  of  the  embankment,  as,  for  instance,  that  it  afforded  a  desir- 
able protection  to  the  premises  of  plaintiff,  it  might  have  been  proper 
in  rebuttal  to  show  any  disadvantage  resulting  from  the  same  cause, 
but  on  the  case  as  presented  the  evidence  excepted  to  was  incompe- 
tent. The  judgment  below  is  reversed,  with  direction  to  grant  a 
new  triaL 


(98  Fed.  872.) 

DADIRRIAN  v.  YACUBIAN  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit.    January  3,  1900.) 

No.  287. 

I.  Trade-Names— Foreign  Name  of  Article. 

A  word  which  has  been  for  centuries  In  Armenia  the  name  of  an  article 
of  food  or  diet  prepared  from  sterilized  and  fermented  milk  cannot  be 
appropriated  as  a  trade-name  by  the  person  who  Introduced  the  article 
and  the  name  into  this  country. 

t  Same— Similarity  between  Names. 

The  fact  that  a  correct  transliteration  of  the  Armenian  word  into  English 
would  make  it  "Madzoon,"  rather  than  "Matzoon,"  does  not  render  the 
latter  subject  to  monopoly  as  a  trade-name;  the  difference  between  the 
two  words  being  too  slight  to  be  recognized  as  creating  a  distinction  in  the 
law  of  trade-marks. 

8.  Same— Suit  for  Infringement — Equitable  Estoppel. 

The  rule  applied  that  a  complainant  cannot  maintain  a  suit  in  equity  to 
protect  his  monopoly  In  the  use  of  a  trade-name,  which  is  In  fact  the  name 
of  an  article  well  known  in  foreign  countries,  on  the  ground  that  the  prod- 
uct to  which  he  applies  It  is  a  new  article  of  manufacture,  and  not  the 
article  of  which  the  name  is  descriptive,  where  he  has  represented  by  his 
labels  and  otherwise  that  It  was  such  article,  and  has  built  up  the  business 
which  he  seeks  to  protect  upon  such  representations. 

4.  Same— Unfair  Competition. 

Applying  the  rule  that  when  a  trade-name  of  a  descriptive  character  has 
been  used  by  a  manufacturer  for  so  long  a  time,  and  has  come  to  be  so 
associated  by  the  public  with  his  goods  that  It  makes  it  the  duty  of  another, 
who  then  commences  its  use  in  connection  with  a  product  of  his  own,  to 
couple  with  it  such  caution  as  is  suitable  to  guard  the  public  from  con- 
fusing the  source  of  production,  the  latter,  under  the  facts  of  this  case,  is 
held  to  have  done  all  that  can  be  requlred.i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

James  R.  Sheffield  (Frederic  H.  Betts  and  James  J.  Oosgrove,  on 
the  brief),  for  appellant. 

1  As  to  unfair  competition  In  trade,  see  note  to  Scheuer  v.  Muller,  20  C.  0.  A. 
165,  and,  supplementary  thereto,  note  to  Lare  y.  Harper  &  Bros.,  30  0.  G.  A. 
876. 

39  C.C.A.— 21 
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Alexander  P.  Browne  (Everett  D.  Cbadwick,  on  the  brief),  for  ap- 
pellees. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  LOWELL, 
District  Judges. 

PUTNAM,  Circuit  Judge.  We  assent  to  the  decree  entered  in  this 
case  by  the  circuit  court,  and  to  the  principles  of  law  stated  in  the 
opinion  of  the  learned  judge  who  sat  in  that  court  (90  Fed.  812); 
but,  apparently,  certain  phases  of  the  facts  have  been  urged  upon 
us  more  strenuously  than  they  were  urged  below,  so  that  we  find  it 
necessary  to  give  expression  to  our  views  about  them. 

The  trade-mark  of  the  complainant  below  (now  the  appellant)  was 
registered  by  virtue  of  an  application  filed  on  August  7,  1885,  under 
the  act  of  March  3,  1881  (21  Stat.  502).  The  application  is  given 
at  length  in  the  record,  and  conforms  to  the  statute;  so  that,  in  ac- 
cordance with  the  provisions  of  section  7  thereof,  and,  indeed,  inde- 
pendently of  that,  the  registration  is  prima  facie  evidence  of  the 
complainant's  ownership  of  the  alleged  trade-mark,  and  therefore 
of  whatever  is  necessary  to  establish  its  validity.  The  application 
states  that  the  complainant  had  used  the  trade-mark  since  on  or 
about  the  17th  day  of  July,  1885.  It  is  also  clear  that  the  com- 
plainant remained,  within  the  United  States,  in  the  exclusive  and 
undisturbed  possession  and  use  of  the  alleged  trade-mark  for  about 
seven  years,  and  that  he  had  meanwhile  not  only  enjoyed  an  ex- 
tensive and  valuable  trade  in  connection  therewith,  but  that  he 
created  it,  so  far  as  this  country  is  concerned.  This  is  true  to  so 
striking  an  extent  that  till,  and  even  through,  the  time  of  taking 
the  proofs  in  this  case,  it  is  apparent  that,  with  the  larger  portion 
of  the  community  accustomed  to  the  use  of  the  article  put  on  the 
market  by  the  complainant  in  connection  with  his  alleged  trade- 
mark, including,  indeed,  a  number  of  the  members  of  the  medical 
profession,  the  article  and  the  complainant's  name  were  linked 
together  to  such  an  extent  that  when  the  same  article,  or  a  simi- 
lar one,  was  put  on  the  market  by  the  alleged  infringers,  the  com- 
mon understanding  was  blind  to  the  fact  that  there  were  any  new 
sources  of  production;  and  the  article,  by  whomsoever  sold  or  pro- 
duced, and  notwithstanding  noticeable  changes  in  the  labels,  was 
frequently  accepted  by  intelligent  persons,  including  members  of  the 
medical  profession,  as  the  complainant's  article.  These  facts,  of 
course,  make  a  very  strong  prima  facie  case  for  the  complainant; 
so  that  neither  justice  to  him,  nor  the  interests  of  the  public,  will 
permit  the  denial  of  the  relief  which  he  asks,  unless  legal  principles 
clearly  require  it. 

Turning  back  to  the  complainant's  trade-mark  registration,  its 
leading  element  is  that  it  states  its  "essential  feature  is  the  arbitrarily 
selected  word  symbol  *Matzoon.'"  Accompanying  the  application 
was  a  fac  simile  of  the  label  as  "generally"  arranged,  as  to  which 
the  application  said  that  the  word  "Matzoon"  is  printed  in  a  straight 
line,  with,  immediately  below  it,  the  words  "or  Fermented  Milk 
Food,"  and  below  that  a  pictorial  representation  of  Mt.  Ararat,  sur- 
mounted by  the  ark,  to  which  the  dove  is  just  returning,  bearing  an 
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olive  branch.  Nevertheless,  the  application  said  that  the  words  "or 
Fermented  Milk  Food"  and  the  pictorial  representation  might  be 
omitted  without  altering  the  trade-mark;  stating  in  this  connec- 
tion (what  we  have  already  said)  that  its  essential  feature  was  the 
word  symbol  "Matzoon."  In  accordance  with  the  statute,  the  ap- 
plication further  stated  that  the  class  of  merchandise  to  which 
the  trade-mark  had  been  appropriated  was  medicinal  preparations, 
and  that  a  more  particular  description  would  be  "a  medicinal  bever- 
age consisting  of  a  fluid  preparation  of  fermented  milk,"  "especially 
adapted  as  a  nutritious  food  for  invalids,"  and  as  a  remedy  for  va- 
rious diseases  which  were  named,  and  which  we  need  not  repeat. 

The  substantial  defense  rests  on  the  proposition  that  the  word 
"Matzoon"  is  not  an  arbitrarily  selected  word  symbol,  but  that  the 
complainant's  article  of  merchandise  is  a  historically  and  locally 
well  known  Armenian  healthful  beverage,  containing  certain  medici- 
nal qualities,  of  which  "Matzoon"  is  the  proper  Armenian  descriptive 
word;  so  that,  notwithstanding  the  facts  to  which  we  have  referred, 
every  person  has  the  right  to  import  the  article  and  sell  it  under 
its  proper  Armenian  name,  or  to  produce  the  article  in  this  country 
and  sell  it  in  the  same  way.  The  facts  being  so  established,  there 
would  be  no  question  that  the  rules  of  law  accepted  by  the  circuit 
court  would  apply,  and  it  would  be  impossible  to  maintain  an  exclu- 
sive right  in  behalf  of  the  complainant,  no  matter  how  strong  the 
equities  might  be  in  his  behalf. 

It  is  insisted,  however,  in  reply,  that  "Matzoon"  is  a  word  sym- 
bol— ^First,  because  the  Armenian  word,  when  correctly  transliterated, 
is  ^^ladzoon,"  and  not  "Matzoon";  second,  because  the  Armenian 
product  known  as  *^adzoon"  is  not  a  beverage,  and  does  not  have 
the  liquid  form  which  characterizes  the  merchandise  put  on  the 
market  by  both  the  complainant  and  the  respondents,  but  is  solid, 
as  an  ordinary  cup  custard  or  blancmange  is  solid;  and,  third,  as 
alleged  in  the  bill,  that  complainant's  product  is  "a  new  article 
of  manufacture." 

The  first  ground  of  the  complainant's  reply  is  clearly  not  suflQ- 
cient,  because  any  distinction  between  "Madzoon"  and  "Matzoon" 
IS  too  refined  to  be  of  use  with  reference  to  rules  so  practical  as 
those  which  appertain  to  trademarks.  Section  3  of  the  act  of  March 
3,  1881,  contains  a  prohibition  against  registering  any  alleged  trade- 
mark "which  is  identical  with  a  registered  or  known  trade-mark 
owned  by  another  and  appropriate  to  the  same  class  of  merchandise, 
or  which  so  nearly  resembles  some  other  person's  lawful  trade-mark 
as  to  be  likely  to  cause  confusion  or  mistake  in  the  mind  of  the 
public  or  to  deceive  purchasers."  This  is  a  very  practical  ex- 
pression of  a  fundamental  rule  touching  trade-marks.  While,  on 
the  one  hand,  if  the  complainant  could  lawfully  claim  the  word 
*^atzoon,"  it  would  be  plain  that  other  persons  could  not  use  the 
word  "^ladzoon,"  because  the  two  words  so  nearly  resemble  each 
other  as  to  be  likely  to  cause  confusion  or  mistake,  as  expressed 
in  this  citation  from  the  statute,  so,  on  the  other  hand,  if  the  public 
at  large  is  entitled  to  use  the  word  "Madzoon,"  it  is  quite  clear  that 
the  word  "Matzoon"  would  come  so  well  within  the  practical  rules 
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applicable  to  trade-marks  as  to  prevent  any  lawful  appropriation 
thereof  for  a  monopoly.  Therefore,  without  going  into  any  philo- 
logical discussion  for  the  purpose  of  showing  how,  in  different  locali- 
ties, or  at  different  dates,  slight  changes  in  pronunciation  occur, 
which  make,  for  practical  purposes,  "d"  and  "t"  the  same  letter, 
the  distinction  which  complainant  makes  in  this  respect  is  too  refined 
for  practical  uses  in  this  branch  of  the  law. 

With  reference  to  the  second  ground  of  reply  on  the  part  of  the 
complainant,  the  opinion  of  the  learned  judge  of  the  circuit  court 
finds  the  facts  against  him,  and  apparently  adopts  the  conclusions 
of  Judge  Showalter  in  Dadirrian  v.  Yacubian,  72  Fed.  1010,  to  the 
effect  that  the  word  **Madzoon"  includes,  in  Armenia,  the  liquid 
or  semiliquid  form  of  the  article  in  question.  The  careful  re-examina- 
tion of  the  proofs  which  the  complainant  has  called  on  us  to  make, 
leads  us  to  doubt  this  conclusion,  even  as  against  some  early  state- 
ments of  the  complainant,  much  relied  on  by  the  respondents,  as 
well  as  by  the  learned  judge  who  sat  in  the  circuit  court.  It  is 
now  maintained  by  the  complainant  that  the  liquid  form  of  the 
Armenian  production  is  locally  known  as  "Taan"  or  "Tann,"  and 
the  solid  form  as  ''Madzoon,"  and  that  therefore,  inasmuch  as  he 
applies  the  word  *^atzoon"  to  a  liquid  substance,  it  must  in  any 
event  be  taken  to  be  a  word  symbol,  as  stated  in  his  application  for 
the  registration  of  his  trade-mark.  The  testimony  of  those  witnesses 
who  may  be  said  to  have  absorbed  most  thoroughly  the  knowledge 
of  Armenian  domestic  manners  and  customs  favors  this  proposition. 
Mr.  Bliss,  for  example,  who  was  born  in  Erzeroum,  and  resided 
there  as  a  child,  thus  at  an  age  when  the  mind  is  most  impression- 
able, and  afterwards  for  years  in  Constantinople,  with  frequent 
journeys  throughout  the  whole  of  ancient  Armenia,  fully  sustains 
this  proposition.  He  says  that  Matzoon  is  "a  preparation  of  milk 
curdled,  and  having  much  the  consistency  and  general  appearance 
of  a  custard  or  blancmange;  not  unlike,"  he  adds,  "what  is  known 
as  *bonnyclabber,'  only  with  a  little  more  solidity  than  bonnyclab- 
ber."  He  gives  the  Armenian  root  of  the  word  *^atzoon,"  which 
is  defined  as  "curd,"  "clot,"  and  he  states  that  the  transitive  verb 
with  the  same  root  is  translated  as  follows:  "To  solder;  to  glue; 
to  conglutinate;  to  cement;  to  fasten;  to  join;  to  curdle;  to  make 
coagulate;  to  thicken;  to  congeal."  This  going  back  to  the  root 
is  particularly  suggestive.  He  also  says  that  the  Armenians,  in 
describing  the  use  of  '^adzoon,"  never  speak  of  drinking  it,  but 
always  use  the  verb  "to  eat,"  and,  in  substance,  that  the  only  thing 
which  in  Armenia  represents  the  complainant*s  preparation  is  what 
the  Armenians  call  "Taan."  This,  however,  he  says  is  a  prepara- 
tion of  Madzoon  'Hbeaten  up  and  then  diluted  with  water,  and  used 
as  a  beverage." 

The  careful  testimony  of  such  well-known  gentlemen  as  Dr.  Ham- 
lin and  Dr.  Washburn,  each  of  them  at  some  time  president  of 
Robert  College,  is  to  the  same  effect,  although  the  general  terms  of 
some  of  their  letters  lead  to  a  different  conclusion.  It  is  to  be 
noted,  however,  that  in  substance  "Taan"  and  "l^ladzoon"  are  the 
same  thing;   the  former  being  only  the  diluted  form  of  the  latter, 
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there  being  no  chemical  nor  molecular  differences  between  them. 
All  this,  however,  whatever  may  be  the  facts  on  this  issue,  as  well 
as  the  claim  made  by  the  complainant's  bill,  which  we  have  stated 
to  be  the  third  matter  in  reply,  that  the  complainant's  article  now 
on  the  market  is  "a  new  article  of  manufacture,"  are  clearly  met 
by  a  proposition  of  law  which  we  will  state,  and  by  the  facts  which 
make  this  proposition  applicable. 

The  most  important  underlying  princii^es  of  the  law  of  trade- 
marks, in  their  modem  development,  are  largely  ethical,  and  it  is 
well  settled  that  the  rule  that  one  who  seeks  equity  must  come  into 
court  with  clean  hands  is  peculiarly  applicable  to  a  complainant  in 
a  suit  of  the  class  at  bar.  For  illustration,  so  far  as  the  rule  con- 
demns misrepresentations  as  to  the  nature  or  origin  of  articles  made 
in,  or  in  connection  with,  the  trade-mark  by  the  aid  of  which  the 
articles  seek  a  market,  it  is  suflBcient  to  refer  to  Medicine  Co.  v.  Wood, 
108  U.  S.  218,  2  Sup.  Ct.  436,  27  L.  Ed.  706;  Church  v.  Proctor,  13  C.  C. 
A.  426,  66  Fed.  240;  Syrup  Co.  v.  Putnam,  16  C.  0.  A.  376, 69  Fed.  740; 
and  Leather-Cloth  Co.  v.  American  Leather-Cloth  Co.,  11  H.  L.  Cas. 
523,  affirming  the  views  of  Lord  Westbury  hereafter  referred  to. 
The  rule  is  not  limited  to  misrepresentations  made  by  the  trade- 
mark itself,  but  it  covers  whatever  is  substantially  calculated  to  de- 
ceive the  public  if  used  in  such  connection  that  it  became  one  of 
the  essential  forces  which  made  the  trade-mark  successful.  A  com- 
prehensive statement  of  the  rule  was  made  by  Lord  Westbury  in 
Leather-Cloth  Co.  v.  American  Leather-Cloth  Co.,  4  De  Gex,  J.  & 
S.  137,  142,  as  follows: 

"When  the  owner  of  a  trade-mark  applies  for  an  injunction  to  restrain  the 
defendant  from  injuring  his  property  by  malting  false  representations  to  the 
public,  it  is  essential  that  the  plaintifif  should  not,  in  his  trade-marli,  or  in  the 
basiness  connected  with  it,  be  himself  guilty  of  any  false  or  misleading  rep- 
resentation; for,  if  the  plaintiff  makes  any  material  false  statement  in  con- 
nection with  the  property  he  seeks  to  protect,  he  loses,  and  very  Justly,  his  right 
to  claim  the  assistance  of  a  court  of  equity." 

This  citation  from  Lord  Westbury  is  accepted  by  the  latest  au- 
thority (Sebastian's  Law  of  Trade-Marks  [1899]  at  page  207),  and 
the  rule  is  so  well  settled  that  there  can  be  no  doubt  on  this  score. 
As,  therefore,  the  general  rule  requiring  clean  hands  applies  both 
to  the  trade-mark  and  to  its  relation  to  the  business  connected 
with  it,  it  follows  that  what  is  said  in  Sebastian's  Law  of  Trade- 
Marks  at  page  65  is,  with  proper  limitations,  applicable  to  repre- 
sentations made  in  the  business,  although  what  is  there  said  relates 
by  its  terms  only  to  what  appears  in  the  trade-mark  itself.  The 
author  says: 

"An  attempt  has  occasionally  been  made  to  meet  the  contention  that  a  word 
claimed  as  a  trade-mark  is  incapable  of  appropriation  by  reason  of  its  descrip- 
tireness,  by  the  allegation  that  the  goods  to  which  it  is  applied  do  not  answer 
the  description  imported  by  the  word,  and  therefore  that  the  word  is  not  in 
tact  descriptive  of  the  goods.  But,  in  cases  where  a  word  is  use*!  which 
is  descriptive  of  qualities  which  the  goods  might  reasonably  be  supposed  to 
possess,  if  the  goods  do  not  possess  those  qualities  the  use  of  the  word  is  de- 
ceptive, 80  that  quacunque  via  the  claim  fails." 

The  same  rule  is  repeated  by  the  same  author  at  page  350,  in 
connection  with  his  explanation  of  the  English  patents,  designs, 
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and  trade-marks  acts  of  1883  and  1888.  It  is  to  be  noted  in  this  con- 
nection that  the  court  is  not  bound  to  inquire  whether  or  not  the 
representations  are  false,  in  the  obnoxious  sense  of  the  word,  be- 
cause it  is  sufficient  that  they  are  in  their  nature  misleading,  if 
thev  are  also  material,  and  do  in  fact  mislead.  Indeed,  that  the 
public  are  equally  prejudiced  by  deceptive  statements  in  a  trade- 
mark, or  in  connection  therewith,  whether  the  purpose  of  its  owner 
was  fraudulent  or  not;  that  therefore  the  equity  courts  have  no  oc- 
casion to  inquire  into  his  secret  intents;  and  that  such  courts  will 
not  protect  a  business  built  up  as  the  result  of  deceptive  representa- 
tions, whatever  were  those  secret  intents, — are  such  fundamental 
rules  in  the  law  of  trade-marks  that  we  have  no  occasion  to  elaborate 
them,  or  to  cite  authorities  in  reference  to  them,  except  so  far  as 
proper  to  illustrate  them;  and  the  case  at  bar  runs  clearly  counter 
to  these  rules,  whatever  may  be  the  proper  transliteration  of  the 
Armenian  word,  and  whether  or  not  the  article  which  the  complain- 
ant has  been  selling  is  in  substance  the  same  as  the  product  com- 
monly known  in  Armenia  as  "Madzoon,''  or  whether  or  not,  as  al- 
leged in  the  complainant's  bill,  it  is  "a  new  article  of  manufacture." 

As  we  have  already  said,  the  application  for  the  complainant's 
registered  trade-mark  was  filed  on  August  7,  1885.  He  stated  in  it 
that  he  had  used  the  trade-mark  in  his  business  since  on  or  about 
July  17th  of  the  same  year.  There  are  in  the  record  various  cir- 
culars and  labels,  put  out  by  the  complainant  with  reference  to  the 
nature  of  the  preparation  spoken  of  in  his  application,  and  to  the 
character  of  the  business  which  the  bill  at  bar  seeks  to  protect. 
These  are  not  all  of  the  same  positive  description,  and,  indeed,  some 
of  the  later  of  them  do  not  come  within  the  line  of  observations 
which  we  are  compelled  to  make  with  reference  to  the  earlier.  In 
this  connection  we  do  not  rely  on  the  statements  made  by  the  com- 
plainant to  the  New  York  Academy  of  Medicine  in  June,  1885,  re- 
ferred to  in  the  opinion  of  the  learned  judge  of  the  circuit  court. 
We  need  only  refer  to  one  circular  and  one  label.  The  dates  when 
these  were  put  out  are  not  shown  by  anything  to  which  our  atten- 
tion has  been  called,  except  that  it  is  admitted  by  the  complainant 
in  argument  that  the  label  was  issued  about  the  time  he  introduced 
his  preparation  into  the  United  States  in  1885.  What  is  styled  in 
the  record  **X.abel  No.  1"  included  the  trade-mark  as  registered,  Jmd 
also  contained  explanatory*  notes,  of  which  we  need  read  only  the 
following:  "Matzoon  is  a  fermented  milk  food  in  the  liquid  condi- 
tion, and  used  extensively  in  Armenia  and  Asia  Minor  as  a  refresh- 
ing beverage  and  invalid's  food." 

In  the  circular,  appears  the  following:  **Matzoon,  or  Fermented 
Milk  Food."  Underneath  this  is  the  picture  of  Mt.  Ararat,  accom- 
panied with  the  words,  "Trade-mark  registered;"  thus  putting  be- 
yond all  doubt  that  this  circular  connected  itself  with  the  trade- 
mark in  issue  here.  Then  follow  the  words,  "Prepared  by  Markar 
G.  Dadirrian,  M.  D. ;"  describing  him  as  a  graduate  of  the  New  York 
University  Medical  College  of  1871,  and  also  as  a  resident  and  prac- 
ticing physician  for  many  years  in  Constantinople  and  Asia  Minor, 
thus  giving  the  public  to  understand  that  he  had  proper  means  of 
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knowledge  of  the  matters  whereof  the  circular  speaks.    The  circular 
then  proceeds  as  follows: 

•This  preparation  of  milk  originated  In  Armenia,  around  Mt.  Ararat,  and  ex- 
tended thence  to  distant  countries  in  Asia  Minor,  etc.  It  is  used  in  those 
countries  largely  as  food,  and  as  medicine  in  every  form  of  febrile  diseases,** 
etc. 

It  further  adds: 

'*In  Asia  Minor  and  Arabia,"  etc.,  "the  inhabitants,  during  the  season  of  In- 
tense heat,  both  within  doors  and  under  the  sun,  resort  to  Matzoon  to  allay 
their  burning  thirst,  instead  of  using  l>eer,  soda  water,  lemonade,  ices,  and  the 
like,  and  find  unequaled  refreshment  therefrom.  They  also  drink  freely  of  it 
whUe  enjoying  the  luxury  of  the  Turkish  bath." 

Further  on  the  circular  says: 

**Matzoon  is  prepared  In  two  forms,  liquid  and  solid.  The  liquid  form  is 
used  mostly  for  the  sick,  though  frequently  also  as  a  beverage  by  those  in 
health.     The  solid  is  used  mostly  as  food,  and  as  a  dessert  at  the  table." 

Then  ensue  some  further  commendations  of  the  preparation,  which 
conclude  by  asking  for  it  a  trial,  accompanied  with  this  expression: 

"With  great  confidence  in  its  value,  based  upon  a  personal  experience  in  Its 
use  during  three  years  in  Asia  Minor,  ten  years  in  Constantinople,  and  consider- 
able time  in  New  York,  and  from  observing  its  usefulness  in  the  hands  of  emi- 
nent American,  German,  and  French  physicians  in  Constantinople.** 

This  circular  contains  extracts  from  letters  from  Dr.  Hamlin  and 
Dr.  Van  Lennep,  an  eminent  American  missionary,  confirming  the 
statements  made  by  the  complainant;  the  letter  from  Dr.  Van 
Lennep  addressing  itself  to  the  great  biblical  and  missionary  side 
of  the  people  of  the  United  States,  as  follows: 

**I  am  glad  to  learn  that  you  are  introducing  Into  this  country  the  celebrated 
Oriental  'fermented  milk  food*  called  'Matzoon.*  The  Arabs  set  so  high  a 
value  upon  it  that  they  hold  a  tradition  that  an  angel  was  sent  from  heaven 
to  reveal  the  secret  of  this  preparation  to  their  father,  Abraham;  and  they 
drink  no  water,  but  their  favorite  Matzoon  instead,  which  stands  night  and 
day  in  a  large  dish  near  the  entrance  to  the  tent.** 

The  biblical  and  missionary  sentiment  thus  appealed  to  was  sought 
to  be  further  interested  by  letters  from  the  eminent  Rev.  Dr.  Howard 
Crosby  and  the  eminent  Rev.  Dr.  John  Hall,  appended  to  the  circular, 
commending  in  a  general  way  the  complainant  and  '^latzoon." 

Presumably,  this  label  and  this  circular,  with  the  matters  appended 
to  it,  accomplished  their  evident  purpose,  and  were  among  the 
principal  means  of  securing  the  introduction  of  the  complainant's 
preparation  into  the  United  States,  and  of  creating  the  business 
which  he  now  asks  the  court  to  protect.  Indeed,  the  record  shows 
sufficiently  that  it  was  a  thorough  belief  of,  at  least,  some  part  of 
the  medical  profession  in  the  United  States,  that  complainant's 
preparation  was  the  wholesome  drink  used  in  Asia  Minor,  which  has 
given  it,  not  only  a  place  in  the  market,  but  in  the  United  States 
Dispensatory.  This  early  information  which  Dr.  Dadirrian  gave  the 
public  denied  in  advance  the  positions  now  taken,  to  the  effect  that 
*^atzoon"  is  not  "Madzoon,"  that  "Madzoon''  is  exclusively  a  solid 
preparation,  and  that  what  Dr.  Dadirrian  offers  is  "a  new  article  of 


Digitized  by 


Google 


328  89  C.  C.  A.  REPORTS. 

manofactare.''  We  state  this  conclusion  without  intending  to  pass 
judgment  on  any  question  of  the  complainant's  integrity,  and  with- 
out refusing  to  accept  the  exjdanations  made  at  bar,  because  a  busi- 
ness based  on  a  trade-mark  which  the  equity  courts  are  asked  to 
protect  cannot,  as  we  have  said,  be  built  up  in  this  way.  The  result 
is  the  dilemma  stated  by  Mr.  Sebastian  in  his  work  already  cited, 
at  page  351,  omitting  his  reference  to  particular  {M*oyi8ions  of  stat- 
ute which  are  not  necessary  for  this  purpose,  as  follows: 

"The  applicant  is  in  the  dilemma  that  the  alleged  trade-mark  is  either  de- 
scriptive or  deceptiye.  If  the  word  or  words  are  properlj  applicable  to  the 
article,  and  may  be  truly  used  with  respect  to  it,  they  are  descriptive.  If 
they  may  be  read  as  stating  something  with  respect  to  the  article  which  is 
untrue,  they  are  deceptive.    So  that  quacunque  via  the  application  must  fail.*' 

It  was  said  in  the  opinion  of  the  learned  judge  who  sat  in  the  cir- 
cuit court  that  the  label  of  the  respondents  below  is  so  different 
in  appearance  from  complainant's  that  no  relief  could  be  granted  on 
the  ground  that  the  ordinary  purchaser  is  likely  to  be  deceived,  or 
of  unfair  trading.  There  is  much  evidence  tending  to  show  that 
purchasers  at  times  mistook  what  was  offered  on  the  market  by  the 
respondents  for  that  of  the  complainant,  but  that  such  misunder- 
standings should  occur  to  some  extent  arises  inevitably  from  the 
nature  of  the  trade-mark  in  issue  here.  There  was  also  evidence 
of  unfair  dealing;  but  that  arose  rather  from  personal  representa- 
tions made  by  the  respondents  in  particular  instances  than  from 
any  simulation  of  the  complainant's  merchandise,  and  it  is  not  the 
purpose  of  this  suit  to  remedy  matters  of  that  nature. 

Aside  from  the  question  of  an  absolute  right  to  a  monopoly  of  the 
alleged  trade-mark  in  issue,  inasmuch  as  the  complainant  introduced 
into  the  market  of  the  United  States  the  foreign  article  which  it 
represents,  and  had  held  that  market  exclusively  for  so  many  years 
that  the  article  became  known  to  the  public  as  his  article,  the  prin- 
ciple underlying  the  rule  announced  in  Singer  Mfg.  Co.  v.  June  Mfg. 
Ck).,  163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118,  applies.  So,  also, 
cases  like  Reddaway  v.  Banham  [1896]  App.  Cas.  199,  where,  to  a 
certain  extent,  what  is  called  a  "secondary  use  of  a  generic  term" 
has  been  protected,  are  not  to  be  overlooked.  It  may  be  well  to 
add  that  the  rule  of  Reddaway  v.  Banham  is  explained  somewhat 
in  Cellular  Co.  v.  Maxton  [1899]  App.  Cas.  326,  336,— the  latest  case 
on  the  topic.  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  and  Reddaway  v. 
Banham  are,  after  all,  essentially  of  the  same  class;  so  that,  as  to 
each,  it  may  be  said  tiiat  it  is  well  settled  that,  while  a  trade-mark 
of  a  descriptive  character  cannot  be  monopolized  as  such,  yet  there 
may  be  such  circumstances  that  subsequent  users  are  bound  to  dis- 
tinguish their  merchandise,  and  may  be  restrained  unless  they  couple 
witii  the  use  of  the  generic  name  some  caution  suitable  to  guard  the 
public  from  confusing  the  sources  of  production.  In  the  case  at 
bar  it  is  alleged  in  the  bill  on  this  point  that  the  respondents  had 
put  up  their  product  in  pint  bottles,  identically  the  same  in  shape 
and  color  as  those  used  by  the  complainant,  and  had  also  used 
white  labels,  as  does  also  the  complainant.    These  are  the  only  par- 
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ticnlars  as  to  which  the  bill  describes  simulation.  The  bottles  of 
the  complainant,  however,  are  common  pint  bottles  in  use  every- 
where; and  the  exhibits  produced  to  the  court  do  not  show  labels 
whose  color  would  be  mistaken  by  the  ordinary  public  as  that  of 
the  white  ones  in  use  by  the  complainant.  The  complainant  has 
throughout  used  on  his  label  a  picture  of  Mt.  Ararat;  being,  for 
the  eye  of  the  purchaser,  the  most  prominent  feature  which  it  con- 
tains. This  was  omitted  by  the  respondents  in  their  labels.  Not 
only  in  this  respect,  but  in  others,  theirs  are  distinguished  in  such 
marked  manner  from  those  of  the  complainant  that,  as  we  have 
already  said,  the  public  has  a  reasonable  warning  of  the  difference 
in  the  sources  of  production,  although,  as  we  have  suggested,  the 
article  itself  had  been  so  long  exclusively  combined  in  the  pjablic 
mind  with  the  complainant  that  little  less  than  personal  explana- 
tions would  in  many  cases  prevent  the  purchaser  from  deceiving 
himself.  All  that  can  be  claimed  of  the  respondents  in  this  particu- 
lar is  that  they  conform  to  the  rule  of  Singer  Mfg.  CJo.  v.  June  Mfg. 
Co.;  and  the  complainant  has  not  suggested  to  the  court,  and  the 
court  is  unable  to  perceive  from  its  own  inspection  of  the  exhibits, 
what  the  respondents  could  do,  more  than  they  have  done,  to  per- 
form their  obligation  in  that  respect.  Centaur  Co.  v.  Marshall  (C.  0. 
A.)  97  Fed.  785,  789.^  We  are  speaking  here  only  of  the  exhibits 
which  were  brought  to  our  attention.  It  was  said  orally  that,  at 
a  hearing  in  the  circuit  court  on  a  motion  for  a  preliminary  injunc- 
tion, packages  put  on  the  market  by  respondents  were  produced,  show- 
ing similitude  to  the  complainant^s  article  of  merchandise  in  such 
particulars  that,  on  suggestion  by  the  court,  respondents  adopted 
new  labels;  but  this  matter  was  not  brought  out  clearly,  and  our 
adjudication  must,  of  course,  depend  on  what  was  exhibited  to  us. 
On  consideration  of  those  exhibits,  it  is  clear  that  the  learned  judge 
of  the  circuit  court  was  correct  in  holding,  as  we  have  already  said, 
that  the  respondents'  label  is  so  different  in  api)earance  from  com- 
plainant's that  no  relief  can  be  granted  on  this  phase  of  the  case. 

The  decree  of  the  circuit  court  is  afl^rmed,  and  the  costs  of  the 
appeal  are  awarded  to  the  appellees. 

188C.  C.  A.  413. 
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(08  Fed.  890.) 

NATIONAL  MFG.  00.  v.  BLAKET. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  28,  1899.) 

Nos.  15,  16. 

Paterts—Infrinoement— Thread  Protectors  for  Iron  Pipe. 

Tlie  Blakey  patent  No.  311,171,  for  a  thread  protector  for  wrought- 
Iron  pipe,  which  is  made  by  rolling  a  flat  iron  bar  of  iron  with  longitu- 
dinal threads  on  one  side,  cutting  the  same  into  suitable  lengths,  and 
bending  each  piece  Into  a  ring  or  annulus  with  the  threads  on  the  Interior 
surface,  discloses  invention,  and  Is  valid.  Also  held  infringed  by  two  pro- 
tectors, made  and  sold  by  defendant,  having  rolled  threads,  and  not  in- 
fringed by  a  third,  in  which  the  threads  are  made  by  tapping. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

This  was  a  suit  in  equity  for  infringement  of  a  patent.  Both 
parties  appeal. 

In  the  circuit  court  the  following  opinion  was  rendered  by  Buffing- 
ton,  District  Judge: 

In  this  case  Mildred  Bialwey,  by  virtue  of  patent  No.  311.171,  of  January 
27,  1885,  seeks  to  enjoin  the  manufacture  and  sale  by  the  respondents  of  pipe 
protectors  represented  by  Exhibits  1.  2,  and  3.  Pipe  protectors  have  been  con- 
sidered by  this  court  in  Kurtz  v.  McDoweU,  No.  19,  May  term,  1896,  and  by 
the  circuit  court  of  appeals  of  this  circuit,  McDowell  v.  Kurtz,  23  C.  C.  A. 
119,  77  Fed.  206,  while  this  particular  patent  was  before  us  in  Blakey  v. 
Kurjz,  No.  7,  November  term,  1896.  In  view  of  these  cases,  and  the  details 
of  the  art  therein  stated,  no  general  account  is  here  needed.  The  Invalidity 
of  the  patent  and  noninfringement  are  now  relied  on.  As  to  the  first  defense, 
we  see  nothing  in  the  record  to  successfully  assail  the  patent.  Of  the  various 
patents  cited  it  is  sufficient  to  say  that  none  of  them  disclose  Blakey's  inven- 
tion. He  seems  to  have  been  the  first  to  show  a  thread-rolled,  as  distinguished 
from  a  thread-tapped,  ring  protector.  This  defense,  therefore,  is  not  sustained. 
In  Blakey  v.  Kurtz,  supra,  we  had  occasion  to  pass  on  a  question  of  infringe- 
ment of  this  patent.  The  alleged  infringing  device  had  two  threads  at  the 
outer  edge  of  the  ring,  and  thus  flanked  an  open.  Intermediate  channel.  Such 
channel  constituted  a  material  and  functional  departure  from  the  full  thread- 
faced  device  disclosed  In  Blakey's  imtent,  and  the  device  was  held  not  to 
Infringe.  Types  2  and  3,  now  before  us,  have  no  such  open  channel  or  web, 
and  therefore  present  a  question  different  from  the  one  then  before  the  court. 
Whatever  general  language  was  used  in  discussing  the  then  question,  the 
present  infringement  was  not  involved,  and  we  regard  the  question  of  In- 
fringement of  said  two  types  as  still  an  open  one.  In  both  of  them  the  threads 
are  initially  formed  by  rolling,  and  in  neither  Is  found  what  In  this  art  Is 
to  be  functionally  regarded  as  an  open  web  or  channel.  In  form,  it  Is  true, 
they  differ  from  the  full-faced,  thread-rolled  annulus  of  the  Blakey  ring,  in 
that  certain  threads  are  omitted  at  regular  spaced  distances  across  the  entire 
face;  but  in  substance  they  are  the  same.  No  functional  difference  or  purpose 
Is  secured  by  these  intermediate  narrow  breaks  in  thread  continuity.  The 
mode  of  initial  attachment  is  the  same.  After  attachment  they  protect  the 
pipe  in  the  same  way.  It  would,  therefore,  seem  they  are  left  out  for  no 
purpose  but  to  avoid  literal  and  exact  identity  with  Blakey's  device.  Such 
being  the  case,  it  would  seem  they  should  be  adjudged  to  Infringe,  unless  the 
patentee  has  so  narrowly  restricted  his  claim  as  to  limit  him  to  an  exact, 
literal  copy  thereof.  We  are  free  to  say  In  our  opinion  In  Blakey  v.  Kurtz, 
supra,  we  made  use  of  general  language  which  gives  countenance  to  such  a 
view,  but  such  language  must  be  considered  with  reference  to  the  question 
then  before  the  court.    The  open  web  or  channel,  placed  there  for  a  new 
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fonctional  purpose,  constituted  a  different  functional  device  from  Blakey's  in- 
Tention,  and  we  therefore  held  that  the  flanlsing  threads  on  either  side  of  a 
functional  channel  did  not  constitute  "a  series  of  parallel  independent  threads,*' 
as  claimed  by  Blakey.  But  it  by  no  means  follows  that  an  infringer  who 
omits  here  and  there  a  few  threads,  pot  for  any  functional  purpose, — who 
changes  exact  form,  but  retains  substantial  substance, — should  thereby  escape. 
Now,  it  is  true  types  2  and  3  do  not  have  a  single,  continuous  thread,  extend- 
ing through  the  entire  ring  surface;  but  wherever  the  thread  appears  it  is 
in  the  line  of  the  regular  spiral  path,  and  the  occasional  break  of  thread 
<!ontinuity  maizes  no  difference  in  functional  effect  from  that  of  a  continuous 
thread;  nor  is  it  either  of  such  size  or  position  as  to  secure  the  functional 
effect  of  an  open  channel.  To  allow  an  infringer  to  escape  infringement  by 
snch  an  omission  would  be  to  make  substance  of  shadow.  The  addition  of 
an  outer  shoulder  or  flange  on  No.  3  simply  serves  as  a  cap  or  lock,  and  in 
no  way  affects  the  thread  function.  Beiing  of  opinion,  therefore,  that  tjrpes  2 
and  3  are,  in  substance  and  effect,  the  Blakey  ring,  they  will  be  held  to  in- 
fringe. Type  No.  1  presents  a  different  question.  In  It  a  strip  is  first  rolled, 
having  four  flat-faced  projections,  one  at  each  edge  and  two  In  the  middle 
space.  These  projections  are  not  rolled  threads,  and  are  not.  and  from  their 
width  and  rectangular  shape  cannot  be.  used  as  threads.  The  strip  is  bent 
into  a  ring,  after  which  It  is  tapped,  and  threads  cut  on  the  surface  of  the 
projections,  viz.  four  threads  on  the  outer  one  and  two  on  each  of  the  others. 
In  form  and  substance  this  is  but  the  full -threaded,  old-styled  tapped  coupler 
of  the  art,  with  some  intermediate  threads  left  out  to  lessen  the  wear,  tear, 
and  expense  of  tapping.  It  has  no  threads  **formed  on  its  inner  surface,  sub- 
stantially as  and  for  the  purpose  described,"  as  in  the  Blakey  patent.  It  has 
no  rolled  threads  whatever,  and  in  no  way  embodies  the  invention  disclosed 
by  Blakey.  It  simply  uses  ciianneled-rolled,  flat-faced,  projections  as  seats  for 
tapping  threads.  We  are.  therefore,  of  opinion  the  charge  of  infringement  is 
not  sustained  in  type  No.  1.  Let  a  decree  be  prepared  in  accordance  with 
this  opinion. 

Marshall  H.  Christy,  for  plaintiff  Mildred  Blakey. 
Edward  A.  Lawrence,  for  defendant  National  Mfg.  Co. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  By  the  decree  of  the  court  below  it  was 
declared  that  the  patent  sued  upon,  namely,  patent  No.  311,171, 
dated  January  27,  1885,  issued  to  Mildred  Blakey,  for  a  thread  pro- 
tector for  wrought-iron  pipe,  is  good  and  valid,  and  it  was  thereby 
further  found  and  adjudged  that  the  defendants  had  infringed  that 
patent  by  constructing  and  selling  thread  protectors  for  wrought- 
iron  pipe,  substantially  identical,  respectively,  with  the  complain- 
ant's exhibit  defendants'  ring  No.  2,  and  the  complainant's  exhibit 
defendants'  ring  No.  3,  but  that  the  manufacture  and  sale  by  the 
said  defendants  of  thread  protectors  for  wrought-iron  pipe,  substan- 
tially identical  with  the  complainant's  exhibit  defendants'  ring 
No.  1  did  not  constitute  an  infringement  thereof.  Accordingly  the 
bill  was  sustained,  and  the  usual  relief  awarded  with  respect  to 
ring  No.  2  and  ring  No.  3,  but  as  to  ring  No.  1  the  bill  was  dis- 
missed. Thereupon  the  respondents  appealed  from  so  much  of  the 
decree  as  was  adverse  to  them,  and  the  complainant  from  so  much 
thereof  as  related  to  complainant's  exhibit  defendants'  ring  No.  1. 
But  after  full  examination  of  the  record,  and  upon  careful  con- 
sideration of  the  arguments  of  counsel,  we  have  reached  the  con- 
clnsion  that  the  action  of  the  court  below  was  right  in  every  par- 
ticular;  and  this  conclusion,  we  think,  is  sufficiently  supported  by 
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the  opinion  which  waa  filed  by  the  learned  district  judge.  The 
decree  of  the  drcnit  court  is  in  all  things  affirmed,  and  it  is  now 
further  ordered  and  decreed  that  the  costs  of  the  respective  appeals 
shall  in  each  instance  be  paid  by  the  party  appellant 


(98  Fed.  892.) 

NUTTER  et  al.  v.  BROWN  et  al. 

(Oircait  Court  of  Appeals,  First  Olrcuit.    January  2,  1900.) 

No.  307. 

1*  Patents— Infrikoemekt— Construction  op  Claim. 

Where  a  patentee  does  not  show  what  are  the  real  use  and  extent  of  hia 
alleged  improvements,  so  as  to  enable  the  court  to  see  that  they  have  made 
a  substantial  advance  in  the  art,  it  cannot  broaden  the  claims  of  the 
patent  as  to  equivalents  to  cover  anything  which  does  not  respond  precisely 
to  the  form  and  letter  of  the  patent. 

2.  Same— Commercial  Success. 

Where  the  public  use  of  a  patented  article  shown  relates  to  an  India* 
criminate  use,  rather  than  to  use  by  manufacturers  and  other  persons  en- 
gaged in  the  art,  it  is  not  of  especial  value  to  the  court  in  a  suit  upon  the 
patent. 

8.  Same— iNPRiNOEMRNT—BicTrLE  Bells. 

Claims  1  and  8  of  the  Ericson  patent,  No.  491,012,  for  a  bicycle  bell, 
which  is  sounded  by  bringing  a  friction  roller  into  contact  with  the  tire 
of  the  wheel,  held  limited,  under  the  evidence,  to  the  precise  construction 
shown,  and  not  infringed  by  the  bell  of  the  Barker  patent,  No.  608,146. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

James  E.  &  William  Maynadier,  for  appellants. 
Charles  L.  Burdett,  for  appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  Distiict 
Judge. 

PUTNAM,  Circuit  Judge.  This  appeal  relates  to  a  patent  issued 
to  Lewis  E.  Ericson  on  January  31,  1893,  on  an  application  filed  on 
April  25, 1892.  Claims  1  and  8  are  the  only  ones  in  issue.  Claim  1 
is  as  follows: 

"In  a  bell  for  bicycles  and  other  velocipedes,  an  oscillatory  plate  or  disk 
mounted  to  turn  in  the  rear  of  the  gong,  and  complementary  striking  mechan- 
ism carried  by  said  plate,  and  adapted  by  the  movement  thereof  to  be  thrown 
into  and  out  of  action  by  contact  with  and  removal  from  the  bicyde  or  veloci- 
pede wheel." 

As  to  claim  8,  the  complainants,  now  the  appellants,  say  correctly 
that  it  is  a  combination  of  the  first  claim  with  certain  other  described 
mechanism.  Therefore,  if  the  alleged  infringing  device  does  not 
infringe  the  first  claim,  it  cannot  infringe  claim  8. 

There  is  a  lack  of  anything  in  the  record  showing  what  is  the 
pith  of  the  alleged  invention  covered  by  daim  1,  or  what  was  the 
real  advance  in  the  art,  if  any,  which  it  accomplished.  All  that  ap- 
pears in  the  patent  about  it  is  as  follows: 
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"My  inyention  relates  to  that  class  ot  bells  for  bicycles  and  other  velocipedes 
In  which  the  sounding  of  the  bell  is  due  to  the  frictlonal  contact  of  the  wheel 
of  the  machine  with  power-transmitting  connections.  My  invention  consists 
essentially  in  an  oscillatdry  plate  or  disk  carrying  the  striker  and  operating 
mechanism  therefor,  said  plate  or  disk,  by  its  movement,  being  adapted  to 
throw  its  striker-operating  mechanism  into  and  out  of  engagement  with  the 
bicycle  wheel,  to  actuate  it  or  to  allow  it  to  remain  at  rest.  It  also  consists 
In  the  novel  constructions,  combinations,  and  arrangements  hereinafter  fully 
described  and  specifically  pointed  out  in  the  claims.  The  object  of  my  inven- 
tion is  to  provide  a  simple,  compact,  and  effective  bell  for  bicycles  and  other 
velocipedes,  which  can  be  readily  adjusted  to  the  machine,  and  which  can  be 
thrown  into  and  out  of  action  with  ease  and  rapidity." 

The  appellants,  at  the  hearing,  said: 

**The  main  novelty  of  the  bell  described  in  the  patent  in  suit  is  that  it  is  the 
only  bell  of  its  class  in  which  the  friction  roller  can  be  brought  into  and  out  of 
contact  with  the  bicycle  wheel  by  simply  swinging  a  disk  or  lever,  all  the 
parts  except  those  carried  by  the  disk  or  lever  being  carried  by  the  rigid  bracket 
which  is  rigidly  secured  to  the  frame  of  the  bicycle." 

This,  however,  must  relate  to  the  device  as  shown  by  the  entire 
patent,  including  all  the  claims.  However  this  may  be,  the  proposi- 
tion contains  nothing  which,  of  itself,  involves  invention.  The  prior 
art  in  this  class  of  bells,  as  the  complainants  maintain,  put  the 
movable  point  so  as  to  oscillate  the  whole  bell;  the  complainants 
changed  it  so  that  only  the  striking  mechanism  oscillated;  and  the 
respondents  put  it  still  further  from  the  bicycle  frame.  Whether 
these  changes  cover  anything  of  a  substantial  character,  or  whether 
they  relate  to  mere  detail  of  form,  or  to  mere  convenience,  or  to  mere 
matter  of  fancy,  the  proofs  in  this  record  do  not  show.  In  Manu- 
facturing Co.  V.  Holtzer,  15  C.  C.  A.  63,  67  Fed.  907,  .decided  by  us 
on  April  16,  1895,  it  was  said,  at  page  64,  15  C.  C.  A.,  and  page  908, 
67  Fed.,  that  *the  right  to  improve  on  prior  devices,  by  making  solid 
castings  in  lieu  of  constructions  of  attached  parts,  is  so  universal  in 
the  arts  as  to  have  become  a  common  one,  so  that  the  burden  rests 
on  any  one  who  sets  up  this  improvement  in  any  particular  in- 
stance as  patentable  to  show  special  reasons  to  support  his  claim." 
So,  by  parity  of  reasoning,  it  is  so  common  in  the  arts  to  shift  the 
movable  point,  when  there  is  a  movable  point,  that  the  mere  state- 
ment that  it  is  shifted  wiU  not  enable  the  court  to  pronounce  that 
there  has  been  a  substantial  advance  in  the  arts. 

Therefore,  so  far  as  claim  1  is  concerned,  we  are  left  without 
anything  beyond  what  is  presumed  from  the  issue  of  the  patent,  in 
favor  of  either  novelty  or  invention.  Consequently,  we  are  gov- 
erned by  the  rule  applied  by  us  in  Masten  v.  Hunt,  5  C.  C.  A.  42,  55 
Fed.  78*  and  in  Ball  &  Socket-Fastener  Co.  v.  C.  A.  Edgarton  Mfg. 
Co.,  37  C.  C.  A.  523,  527,  96  Fed.  489,  49ar,  as  follows: 

"The  patentee  did  not  show  the  court  what  were  the  real  use  and  extent 
of  his  alleged  Improvement,  and  therefore  the  court  was  unable  to  find  in- 
fringement in  anything  which  did  not  respond  precisely  to  the  form  and  letter 
of  the  patent." 

Applying  this  rule,  we  find,  among  the  elements  expressly  stated 
in  claim  1,  "an  oscillatory  plate  or  disk,  ♦  ♦  ♦  and  comple- 
mentary striking  mechanism  carried  by  said  plate'*;  and  it  becomes 
impossible  for  us  to  hold  that  anything  is  an  infringement  which 
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does  not  strictly  embody  these  two  elements,  or  to  broaden  oat  the 
claim  so  as  to  accept  as  equivalents  what  we  might  have  been  jus- 
tified in  accepting,  if  it  had  been  shown  by  the  record  that  the  im- 
provements had  made  a  substantial  advance  in  the  art.  Instead  of 
**an  oscillatory  plate  or  disk/'  carrying  the  striking  mechanism, 
we  find  that  the  respondents'  "plate  or  disk"  is  rigidly  secured  to  the 
frame,  and  that  all  which  oscillates  is  the  friction  wheel,  with  it» 
incidental  parts.  Therefore,  on  any  consti^uction  which  we  can  give 
the  claim  in  view  of  what  we  have  said,  it  is  impossible  to  hold  that 
the  respondents'  device  infringes. 

The  appellants,  however,  lay  stress  on  the  word  "complementary," 
found  in  the  claim,  and  they  maintain  that,  by  force  of  this  word,^ 
the  claim  is  satisfied  if  any  portion  of  the  mechanism  required  to 
be  operated  in  sounding  the  gong  is  mounted  on  an  "oscillatory 
plate  or  disk";  and,  further,  that  the  oscillatory  lever,  which,  in  the 
respondents'  device,  carries  the  friction  wheel,  is  such  "oscillatory 
plate  or  disk."  There  is  no  doubt  that  the  oscillatory  lever  might 
be  regarded  as  the  equivalent  of  the  complainants'  "plate  or  disk"; 
but,  whatever  meanings  can  be  given  to  the  word  "complementary," 
no  reasonable  construction  of  claim  1,  in  view  of  the  fact  that  it 
must  be  limited,  as  we  have  said,  to  the  mere  matters  of  detail 
shown  by  it,  can  have  any  relation  to  an  "oscillatory  plate  or  disk"^ 
which  does  not  carry  the  substantial  portions  of  the  striking  mechan- 
ism, but  only  what  sets  the  striker  in  motion. 

The  appellants  urge  upon  us  the  very  common  argument  based  on 
extensive  public  use.  Public  use,  so  far  as  any  is  shown,  may 
have  relation  to  other  elements  of  their  device  than  those  covered 
by  claim  1;  and,  as  it  relates  to  an  indiscriminate  use  rather  than 
to  use  by  manufacturers  and  other  persons  engaged  in  the  art,  it  can,, 
in  no  event,  be  that  kind  of  public  use  which  the  courts  regard  as 
of  especial  value  in  patent  suits.  This  topic  is  disposed  of  by  the 
limitations  which  we  have  put  on  the  application  of  propositions 
of  this  character  in  De  Loriea  v.  Whitney,  11  C.  C.  A.  355,  63  Fed. 
611,  021;  Manufacturing  Co.  v.  Holtzer,  15  C.  C.  A.  63,  67  Fed.  907,. 
908;  Bates  v.  Keith  (C.  C.)  82  Fed.  100,  104,  affirmed  28  C.  C.  A.  638, 
84  Fed.  1014.  The  court  below  held  correctly  that  there  was  no  in- 
fringement as  alleged  in  the  bill. 

The  decree  of  the  circuit  court  is  affirmed,  and  the  costs  of  appeal 
are  awarded  to  the  appellees. 
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(98  Fed.  895.) 

THE  MARY  ADELAIDE  RANDALL. 

(Circuit  Court  of  Appeals,  Second  CJlrcult    December  7,  1899.) 

No.  58. 

Shipping — Construction  of  Time  Charter— Time  for  Discharging  Cargo. 
A  charter  party  for  as  many  voyages  between  given  ports  as  can  be 
made  between  the  date  of  the  charter  and  a  future  date,  and  which  con- 
tains stipulations  for  lay  days  in  loading  and  discharging,  for  customary 
dispatch,  and  for  the  payment  of  wharfage  by  the  charterer,  is  a  time 
contract  for  as  many  voyages  as  can  be  performed  within  the  time  speci- 
fied, including  the  necessary  detention  upon  each  voyage  for  loading  and 
discharging  cargo;  and  the  vessel  Is  not  bound  to  enter  upon  a  voyage 
which  it  is  reasonably  certain  cannot  be  completed  and  the  cargo  dischar- 
ged before  the  expiration  of  the  charter  limit. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 
For  opinion  in  district  court,  see  93  Fed.  222. 

Chas.  C.  Burlingham,  for  appellants. 
Samuel  Park,  for  appellee. 

Before  WALLACE,  lACOMBE,  and  SHIPMA]^,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  charter  party,  for  a  breach  of 
which  the  action  was  brought,  by  its  terms  entitled  the  charterer  to 
the  use  of  the  vessel  "for  as  many  voyages  as  the  vessel  can  make 
from  Femandina,  Florida,  to  New  York  between  the  date  of  this 
charter  ^November  8, 1897]  and  June  30, 1898."  The  vessel  had  com- 
pleted four  round  voyages,  and  was  in  readiness  May  18,  1898,  to  com- 
mence another;  and  the  alleged  breach  was  the  refusal  of  the 
master  to  make  another  round  voyage.  The  defense  was  that  the 
vessel  could  not  make  another  voyage  and  discharge  her  cargo  within 
the  charter  period.  The  average  time  of  the  previous  voyages  (28^ 
days),  including  discharge  (15i  days),  was  43f  days;  and  the  proofs 
justify  the  conclusion  that  the  vessel  could  not  have  completed  an- 
other voyage,  if,  within  the  meaning  of  the  contract,  the  voyage  in- 
cludes the  discharge  as  well  as  the  trip  from  port  to  port. 

We  agree  with  the  court  below  that  the  charter  party  was  a  time 
contract,  and  that  its  meaning  was  to  charter  the  vessel  for  as  many 
voyages  as  could  be  performed  within  the  time  specified,  including 
the  necessary  detention  upon  each  voyage  for  loading  and  unloading. 
If  this  was  not  the  intention,  the  parties  would  have  stipulated  for  a 
specified  number  of  voyages.  They  undoubtedly  took  into  considera- 
tion the  number  of  voyages  that  the  vessel  could  probably  complete 
between  the  date  of  the  instrument  and  the  ensuing  30th  day  of 
June,  and  this  could  not  have  been  done  without  estimating  the  time 
to  be  consumed  in  loading  and  discharging. 

The  learned  district  judge  points  out  in  his  opinion  that  the  parties 
could  not  have  used  the  term  "voyage"  in  the  strict  sense,  signify- 
ing the  actual  transit  of  the  vessel  from  port  to  port,  because  the 
various  stipulations  of  the  contract  providing  for  receiving  mer- 
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chandise  on  board  during  the  voyage,  for  lay  days  in  loading  and  dis- 
charging, for  customary  dispatch,  and  for  the  payment  of  wharfage 
by  the  charterers,  indicate  the  contrary,  and  denote  that  the  voyages 
meant  are  those  in  which  receiving  and  discharging  cargo  and  lying 
at  the  wharf  are  incidents.    We  concur  in  his  observations. 

The  only  adjudged  case  which  seems  to  be  in  point  is  Poland  v. 
Coal  Co.,  14  Blatchf.  519,  Fed.  Cas.  No.  11,245.  In  that  case  the 
vessel  was  chartered  'for  a  series  of  voyages,"  from  and  to  certain 
ports,  "from  the  2nd  day  of  May  until  the  1st  day  of  November'- ;  and 
the  question  was  whether  the  charterer  was  bound  to  furnish  her 
with  a  cargo  in  the  latter  part  of  October.  The  court  (Chief  Justice 
Waite),  deciding  that  the  charterer  was  not  bound  to  furnish  the  car- 
go, said: 

**The  charter  party  being  for  'a  series  of  voyages/  the  libelant  could  not  be 
required  to  receive,  or  the  respondent  to  furnish,  a  cargo  under  the  charter, 
unless  there  was  reasonable  cause  to  believe  that  the  voyage  could  be  completed 
in  the  usual  and  ordinary  way  by  November  1st.  ♦  ♦  ♦  After  allowing 
the  respondent  such  time  as  it  was  entitled  to  under  the  charter  for  loading 
the  vessel,  there  was  no  reasonable  probability  that  a  voyage  to  Boston  could 
be  completed  by  November  1st." 

The  decree  is  affirmed,  with  costs. 


(08  Fed.  807.) 

J.  C.  HUBINOER  CO.  v.  QUINCY  HORSE-RAILWAY  &  CARRYING  CO. 

(Circuit  C\>urt  of  Appeals,  Seventh  Circuit    January  2,  1000.) 

No.  588. 

Circuit  Court  of  Appeals— Jurisdiction—Constitutional  (Jiuestion. 

A  suit  brought  to  have  ordinances  granting  a  franchise  to  construct  and 
operate  a  street  railroad  annuUed  on  the  ground  that  they  Impair  the  obli- 
gation of  a  contract  made  by  an  act  of  the  legislature  and  a  prior  ordi- 
nance, by  which  plaintiff  claims  to  have  been  granted  an  exclusive  fran- 
chise, and  deprive  plaintiff  of  property  without  due  process  of  law,  neces- 
sarily involves  a  constitutional  question,  and  the  circuit  court  of  appeals  is 
without  jurisdiction  of  an  appeal  therein.  ^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Illinois. 

John  E.  Craig,  for  appellant. 
J.  P.  Carrott,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNX,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  The  motion  to  dismiss  the  appeal  herein 
because  this  court  lacks  jurisdiction  to  entertain  it  must  be  sustained. 
Constitutional  questions  are  involved,  and  under  section  5  of  the 
judiciary  act  of  1891  the  right  of  appeal  given  to  the  supreme  court 
is  exclusive.    The  bill  was  brought  by  the  appellee,  the  Quincy  Horse- 

1  As  to  jurisdiction  of  circuit  courts  of  appeals  in  general,  see  notes  to  Lau 
Ow  Bew  V.  U.  S.,  1  C.  C.  A.  6;  Emigration  Co.  v.  Gallegos,  32  G.  0.  A.  475. 
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Bailway  &  Carrying  CJompany,  alleging  an  "exclusive  right  and  privi- 
lege to  establish  and  operate  upon  and  over  the  streets  of  the  city 
of  Quincy  railways  for  carrying  persons  and  things  for  the  term  of 
fifty  years  from  the  passage''  of  the  act  of  February  11,  1865,  by 
autiiority  of  which,  and  of  certain  ordinances  of  the  city,  the  right 
was  obtained;  and  also  alleging  the  invalidity  of  a  certain  ordinance, 
No.  31,  passed  on  the  7th  day  of  April,  1898,  and  a  later  ordinance, 
No.  39,  purporting  to  grant  to  the  appellant,  the  J.  C.  Hubinger  Com- 
pany, "the  right  to  establish  and  maintain  an  electric  street  railway 
over  certain  streets  and  avenues  in  the  city  of  Quincy,"  on  the  con- 
stitutional grounds  that  the  last-named  ordinances,  if  enforced, 
would  impair  the  obligation  of  the  complainant's  contract  with  the 
state  and  city,  would  violate  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States  by  depriving  the  complainant  of  prop- 
erty without  due  process  of  law,  and  by  denying  to  the  complainant 
within  the  jurisdiction  of  Illinois  the  equal  protection  of  the.  laws. 
Hie  answer  of  the  appellant  denied  that  the  rights  and  franchises 
acquired  by  the  complainant  were  exclusive,  or  constituted  property 
rights,  within  the  meaning  of  the  fourteenth  amendment;  and  assert- 
ed the  right  of  the  city  council  of  Quincy  to  grant  to  any  other  cor- 
poration the  privilege  of  occupying  any  street  of  the  city  not  already 
occupied  by  the  complainant.  By  its  decree  the  court  adjudged  the 
right  of  the  complainant  to  be  exclusive,  as  alleged,  and  the  ordinan- 
ces in  favor  of  the  appellant  to  be  wholly  null  and  void  as  against 
the  appellee;  and  error  is  assigned  upon  each  of  these  provisions  of 
the  decree. 

The  response  of  the  appellant  to  the  motion  to  dismiss  is,  in  sub- 
stance, this:  The  mere  averment  of  it  in  the  bill  does  not  raise  a 
constitutional  question.  The  appellant  did  not  take  issue  on  that 
proposition,  but  simply  denied  that  a  constitutional  question  was  rais- 
ed. The  decree  shows  that  the  court  determined  the  question  solely 
apon  a  construction  of  the  act  of  February  11,  1865,  in  respect  to  the  " 
right  of  the  complainant  to  claim  within  its  grant  all  of  the  streets 
of  the  city,  whether  it  hadoccupied  them  or  not.  No  question  involv- 
ing the  construction  or  application  of  the  federal  constitution  was 
involved  at  any  stage  of  the  proceedings.  The  appellant  never  claim- 
ed that  the  legislature  of  the  state  had  no  power  to  pass  an  act  giving 
the  appellee  an  exclusive  right  to  operate  a  horse  railway  on  such 
streets  as  it  used.  No  attempt  was  made  in  the  case  to  argue  that 
the  federal  constitution  had  any  connection  with  the  matter  in  con- 
troversy. The  appellant  asked  and  obtained  the  right  to  operate  an 
electric  street  railway  on  streets  not  occupied  by  the  appellee  at 
the  time  of  the  application.  The  sole  question  in  this  respect  was 
whether  the  word  *^railways,"  as  used  in  the  act  of  1865,  meant  only 
horse  railways,  and  did  not  prevent  granting  to  the  appellant  the 
privilege  of  constructing  and  operating  an  electric  railway  on  streets 
not  occupied  by  the  appellee.  The  court  did  not,  in  its  decree,  de- 
clare the  ordinances  in  favor  of  the  appellant  null  and  void  because 
they  impaired  contract  rights,  or  were  otherwise  in  violation  of  the 
federal  constitution;  and,  granting  "that  the  legislature  of  the  state 
bad  power  to  grant  an  exclusive  franchise  to  the  appellee  for  the  op- 
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eration  of  a  railway  by  any  motive  power  it  desired  to  employ,  "it 
does  not  follow  that  a  constitutional  qaestion  is  involved  because 
another  seeks  (and  obtains  leave  of  the  city  council)  to  engage  in  the 
same  business." 

It  is  sufficiently  clear,  on  this  argument  alone,  that  a  constitution- 
al question  was  involved.  The  disputed  point  was  not,  what  would  be 
the  effect  of  the  constitution  if  found  applicable?  That  was  well 
enough  understood  without  discussion.  But  the  question  was,  was 
any  provision  of  the  constitution  applicable?  The  court  might  have 
concluded,  on  consideration  of  the  statute  of  the  state  and  of  the 
city  ordinances  alone,  that  the  franchise  of  the  aj^llee  was  in  no 
manner  infringed  or  impaired  by  the  ordinances  in  favor  of  the  ap- 
pellant, and  that  conclusion  would  have  disposed  of  the  case  without 
the  necessity  of  express  reference  to  the  constitution  of  the  United 
States;  and  yet  that  would  have  been  a  decision  that  the  provisions 
of  the  constitution,  the  benefit  of  which  the  bill  had  invoked,  had  no 
application  to  the  case.  But,  on  the  other  hand,  when,  on  considera- 
tion of  the  statute  and  ordinances,  the  court  reached  the  conclusion 
that  the  franchise  asserted  by  the  appellant  was  inconsistent  with 
that  of  the  appellee,  it  was  only  by  application  of  one  or  the  other  of 
the  provisions  mentioned  of  the  federal  constitution  that  the  court 
could  have  declared  null  and  void  the  ordinances  in  favor  of  the  ap- 
pellant. The  appeal  is  therefore  dismissed,  at  the  costs  of  the  ap- 
pellant. 


(98  Fed.  900.) 

CLEAVER  et  al.  v.  TAYLOR  et  al.i 

(Circuit  Court  of  Appeals.  Fifth  Circuit    January  9,  1900.) 

No.  844. 

Sfbcific  Performance— CJ0NTRACT8  Enforceable— Laches. 

Complainants  purchased  certain  lands,  and  received  conveyances  there- 
for, from  commissioners  appointed  In  a  partition  salt  between  the  heirs 
of  the  deceased  owner,  and  went  into  possession  and  made  improvements 
thereon.  Some  12  years  later  an  action  was  brought  against  them  by  the 
heirs  to  recover  the  lands,  pending  which  they  made  an  agreement  with  the 
attorney  and  agent  to  purchase  the  lands  from  such  heirs,  and  in  conse- 
quence of  such  agreement  a  judgment  was  rendered  for  the  plaintiffs  In 
the  action  without  contest  Complainants  made  a  partial  payment  which 
was  accepted;  but  the  conveyance  made,  which  was  not  executed  by 
the  heirs  themselves,  did  not  give  them  a  title  upon  which  they  could  nego- 
tiate a  loan,  by  which  means  It  was  understood  that  they  were  to  procure 
the  money  to  complete  the  payment.  No  l)etter  title  was  offered,  and  no 
further  payment  was  made;  but  complainants  continued  in  possession  for 
eight  years  longer,  when  a  writ  of  possession  was  issued  on  the  judgment 
to  restrain  the  enforcement  of  which,  and  to  compel  a  specific  performance 
of  the  agreement  of  sale,  complainants  filed  their  bill  in  equity.  Held,  that 
having  accepted  and  retained  the  payment  made  under  the  agreement  made 
by  their  agent,  and  having  sought  to  avail  themselves  of  the  benefit  of  the 
judgment  permitted  to  be  taken  in  reliance  thereon,  the  defendants  could 
not  repudiate  such  agreement,  which  must  be  regarded  as  having  been 

1  Rehearing  denied  February  13, 1900. 
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I>art]all7  performed,  and  of  which  complainants  were  entitled  to  the  full 
performance,  by  such  conveyance  or  decree  as  would  vest  them  with  title 
to  the  land  on  their  payment  of  the  purchase  money;  the  delay  having 
been  as  much  through  the  laches  of  defendants  as  of  complainants. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

J.  A.  Martin  and  John  G.  Winter,  for  appellants. 
Felix  H.  Robertson,  for  appellee. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  PARLANGE, 
District  Judge. 

PARDEE,  Circuit  Judge.  This  is  a  suit  in  equity  instituted  in 
November,  1897,  by  the  appellants,  A.  W.  Cleaver  and  T.  L.  Criswell, 
against  Isaac  Taylor  et  al.,  appellees,  to  enjoin  the  execution  of  a 
writ  of  possession  issued  out  of  the  United  States  circuit  court  at 
Waco,  Tex.,  at  the  instance  of  the  appellees,  upon  a  judgment  at  law 
entered  in  that  court  on  the  15th  day  of  April,  1889,  in  cause  No.  393, 
styled,  "John  D.  Taylor  .et  al.  v.  W.  B.  McAlister  et  al.^'  Under  the 
writ  mentioned,  the  appellees  sought  to  oust  the  appellants  from 
certain  lands  possessed  by  them, — ^200  acres  by  said  Cleaver,  and  331 
acres  by  said  Criswell, — ^which  land  the  appellants  daim  uiider  an 
agreement  of  sale  with  the  appellees,  which  agreement  they  seek  in 
t£eir  bill  to  enforce.  The  cause  came  on  to  be  heard  at  the  May 
term,  1899,  on  the  bill,  answer,  and  replication,  and  the  evidence  ad- 
duced thereunder;  and  there  was  a  decree  dismissing  the  complain- 
ants' bill,  and  dissolving  an  injunction  theretofore  granted. 

It  appears  that  in  1876  a  certain  grant  or  survey  of  land  in  Falls 
county,  containing  1,476  acres,  and  designated  upon  the  map  of  said 
county  as  the  "Josiah  Taylor  ^  League,"  was  owned  by  the  heirs  of 
Isaac  Taylor,  all  of  whom  resided  in  the  state  of  Tennessee.  In  that 
year  the  said  heirs  instituted  a  suit  in  the  chancery  court  of  White 
county,  in  that  state,  for  partition  among  themselves  of  the  lands  be- 
longing to  the  estate  of  their  ancestor,  the  said  Isaac  Taylor,  among 
which  lands  was  included  the  abave-noted  one-third  league.  In  this 
chancery  proceeding  the  court  appointed  two  of  the  heirs,  Isaac 
Taylor  and  John  D.  Taylor,  fecial  commissioners  to  sell  the  lands  in 
Texas,  including  said  one-third  league,  belonging  to  said  estate. 
Shortly  thereafter,  in  the  same  year,  the  said  Isaac  and  John  D. 
Taylor  came  to  Texas,  and,  as  such  commissioners,  sold  several  tracts 
of  land  out  of  said  third  league.  Of  the  lands  so  sold,  the  complain- 
ants, T.  L.  Criswell  and  A.  W.  Cleaver  (appellants  here),  purchased, 
and  by  mesne  conveyances  acquired  and  went  into  possession  of,  the 
several  tracts  of  land  by  them  resi)ectively  claimed  in  this  suit, — 
CrisweU,  331  acres;  Cleaver,  200  acres.  So  stood  the  title,  claim, 
and  possession  of  the  appellants  when  the  Taylor  heirs  instituted  their 
aforementioned  ejectment  suit  against  them  in  1889  (No.  393),  in 
which  they  recovered  judgment  April  15,  1889.  It  further  appears 
that,  after  the  aforementioned  conveyances  by  John  D.  and  Isaac 
Taylor,  nothing  was  done  concerning  the  lands  involved  in  this  suit 
until  eight  years  afterwards,  when  the  said  Taylor  heirs  filed  a  suit 
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in  the  district  court  of  Titus  county,  Tex.,  for  partition  among  them- 
selves of  the  lands  in  Tfexas  belonging  to  the  estate  of  the  said  Isaac 
Taylor.  This  suit  was  numbered  2,060  on  the  docket  of  the  Titus 
county  court.  This  suit  No.  2,060  seems  to  have  been  between  the 
same  parties  and  for  the  same  object  as  the  hereinbefore  mentioned 
chancer^'  proceedings  in  Tennessee  in  1876;  i.  e.  partition  among  the 
heirs.  Among  the  lands  so  described  to  be  partitioned  is  the  Joseph 
Taylor  one- third  league  (1,476  acres),  located  in  Falls  county,  Tex., 
parts  of  which  had  been  conveyed  in  1876  by  the  commissioners  of 
the  Tennessee  chancery  court,  John  D.  and  Isaac  Taylor,  as  herein- 
before set  forth.  November  8,  1884,  the  Titus  county  court  entered 
a  decree  in  No.  2,060  determining  the  respective  interests  of  the 
heirs  in  the  lands  in  Texas,  and  appointing  commissioners  to  parti- 
tion the  same.  April  16,  1887,  the  said  court  entered  a  further  order 
in  No.  2,060  reciting  that  an  agreement,  signed  by  all  the  parties,  had 
been  filed  in  the  cause,  asking  a  modification  of  the  previous  decree; 
and  it  was  thereupon  ordered,  "in  accordance  with  said  written 
agreement,"  that  the  lands  then  unsold  be  sold  at  private  sale,  sub- 
ject to  the  approval  of  the  court;  and  appointed  F.  H.  Robertson,  of 
Waco,  McLennan  county,  Tex.,  "agent  to  sell  all  of  said  lands  situated 
in  the  counties  of  Falls  and  Limestone."  The  land  involved  in  this 
suit  is  a  part  of  lands  which  said  Robertson  was  so  constituted  agent 
to  sell.  April  28,  1888,  the  court  made  a  further  order  in  said  cause 
No.  2,060,  under  which  order  the  agents  appointed  by  previous  orders 
of  the  court  were  authorized  to  make  sales  "without  the  approval  or 
confirmation  of  the  court  being  required  to  give  validity  to  such  sales ; 
and  trustees  or  agents  are  hereby  empower^  to  make  such  sales  final, 
and  to  make  good  and  valid  conveyances  without  the  intervention  of 
the  court."  The  said  F.  H.  Robertson,  as  agent  for  the  Taylor  heirs, 
under  the  agreement  mentioned  in  and  decreed  in  the  above-noted 
orders  of  court,  and  under  direct  employment  by  said  heirs  to  so 
represent  them,  undertook  the  business  of  the  super\ision  and  sale 
of  the  land  embraced  in  the  aforementioned  Josiah  Taylor  grant 
claimed  by  the  heirs,  including  the  land  here  in  controversy.  He 
found  appellants  in  possession  of,  and  liolding  title  to,  the  several 
tracts  of  land  conveyed  to  them  as  hereinbefore  set  forth.  There- 
upon, in  1889,  in  the  name  of  the  Taylor  heirs,  and  as  their  attorney, 
he  instituted  the  suit  No.  393  hereinbefore  mentioned. 

The  appellants,  Cleaver  and  Criswell,  unquestionably  had  strong 
equities  to  urge  in  their  defense,  and  they  employed  lawyers  to  pro- 
tect their  interests.  The  evidence  shows  that  on  the  8th  of  April, 
1889,  the  following  memorandum  in  writing  was  made,  to  wit: 

•*Waco,  April  8th.  1889. 

E.  H.  Criswell-Brock  note $    869  40 

CrisweU  land 797  87 

Excess  of  8\^  acres 85  00 

11,752  27 
Deduct  $47.50. 47  50 

$1,704  77 
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240  A.  W.  Cleaver 

Hammond  land • .  $   W5  00 

Excess    55  00 

$1,000  00 

McAlister  $1,025  70 

"Gen'l  Robertson  agrees  to  make  title  to  Cleaver  for  the  Hammond  land,  200 
acres,  for  $1,000.00,  cash,  and  agrees  to  make  T.  L.  Crlswell  a  title  to  the  W.  H. 
Brock  and  E.  H.  Criswell  tracts,  containing  331  acres,  for  $1,704,  cash.  It  is 
understood  that  this  proposition  ^hall  stand  open  for  a  month  from  next  Fri- 
day. 12th  April,  *89.  The  matter  as  to  whether  he  will  take  judgment  by  de- 
fault left  open  till  Friday,  12,  '89.  To  make  such  title  as  is  given  by  decree  of 
TI.  S.  court  in  No.  393,  J.  D.  Taylor  et  als.  vs.  W.  B.  McAlister  et  als. 

"Robertson  &  Davis,  Attorneys  for  Plaintiffs." 

Indorsed  on  the  back  are  the  names  of  A.  W.  Cleaver  and  Felix  H. 
Robertson. 

Following  this,  on  April  12th,  the  plaintiffs  filed  their  first  original 
petition,  and  on  the  same  day  the  defendants  filed  their  first  original 
answer,  and  on  April  15tli  the  plaintiffs  filed  their  first  supplemental 
petition,  bj  which  pleadings  the  legal  title  of  the  parties  was  placed 
in  controversy;  the  defendants  relying  solely  upon  the  title  as  con- 
veyed by  the  commissioners  of  the  Tennessee  court.  An  agreed  state- 
ment of  facts,  limited  to  the  strict  legal  titles  of  the  parties,  was 
entered  into,  a  jury  was  waived,  the  case  submitted,  and  there  was  a 
judgment  for  the  plaintiffs.  It  is  not  disputed  that  this  judgment 
was  obtained  through  and  by  reason  of  the  agreement  to  sell  as  set 
forth  in  the  written  memorandum,  but  both  sides  claim  verbal  agree- 
ments and  understandings  in  addition.    The  bill  herein  charges: 

**That,  pending  the  hearing  of  said  suit  at  law  for  the  recovery  of  said  lands 
as  aforesaid,  it  was  discussed  and  agreed  between  orators  and  said  defendants, 
acting  through  their  respective  attorneys  aforesaid,  and  particularly  through 
and  between  the  said  Patrick  and  the  said  Robertson,  that  if  orators  would 
not  assert  and  prosecute  their  defenses  to  said  suit  at  law.  and  permit  and 
consent  to  a  judgment  against  them  for  the  recovery  of  said  land  involved  in 
said  suit,  that  said  plaintiffs,  through  their  said  attorneys,  or  through  and  by 
the  said  Rol)ertson,  would  sell  to  orators  a  portion  of  said  land,  to  wit,  531 
acres  thereof,  then  occupied  by  orators,  and  designated  by  metes  and  bounds 
as  hereinafter  set  forth,  at  the  price  of  five  dollars,  per  acre,  to  be  paid  when 
the  said  plaintiff  made  good  title  thereto  to  your  *  orators.  ♦  ♦  ♦  Orators 
aver  and  say  that,  while  said  Judgment  recites  appearance  of  parties  defendant, 
in  truth  and  in  fact  said  judgment  was  agreed  upon  between  said  Patrick  and 
Rice  and  said  Robertson  and  Davis,  and  was  in  truth  and  In  fact  in  all  respects 
a  consent  judgment,  based  upon  the  contract,  agreement,  and  considerations 
hereinbefore  set  forth." 

It  is  alleged  by  the  defendants  in  answer: 

'The  said  Robertson  then  agreed  to  seU  to  said  Cleaver  200  acres  of  said 
land  and  to  said  T.  L.  CrisweU  about  331  acres  of  said  land,  for  the  sum  of 
five  dollars  per  acre,  cash;  the  money  to  be  paid  as  soon  as  the  complainants 
could  secure  a  loan  from  some  mortgage  company  to  pay  for  the  same.  The 
said  Roljertson  agreed  to  aid  said  complainants  by  turning  over  to  the  attor- 
ney of  complainants  such  original  papers  as  might  facilitate  the  negotiations 
to  be  carried  on  between  said  complainants  and  such  mortgage  or  loan  com- 
panies as  the  complainants  might  see  proper  to  negotiate  with.  Said  Robertson 
further  agreed  to  make  deeds  for  such  tracts  of  land  to  such  persons  as  the 
complainants  might  direct,  but  never  agreed  to  perfect  any  titles." 
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B.  H.  Rice,  attorney  for  Cleaver  and  Criswell  in  suit  No.  393,  testi- 
fies herein: 

"It  was  further  understood  and  agreed  then  and  there  between  Messrs.  Rob- 
ertson &  Davis,  in  behalf  of  their  clients,  and  Patrlc*  and  myself,  represent- 
ing Cleaver  and  Criswell,  that  Messrs.  Criswell  and  Cleaver  should  retain 
their  respective  tracts  of  land,  soaking  a  good  and  sufficient  title  thereto,  for  tbe 
sum  of  $5  per  acre,  and  that  Olswell  and  Cleaver  would  purchase  same  from 
plaintiffs  in  said  cause  for  said  sum  of  $5  per  acre.  It  was  understood  at  the 
time  that  neither  Cleaver  nor  Criswell,  although  this  transaction  was  upon  a 
cash  basis,  had  any  money  with  which  to  pay  for  their  respective  tracts  of 
land.  And  it  was  upon  the  faith  and  basis  of  this  agreement  that  our  answers 
were  not  prepared  and  filed,  setting  up  our  defenses  of  title,  etc.,  under  pur- 
chase from  the  Taylor  heirs,  and  contest  made  thereon;  relying  upon  this 
agreement  of  Messrs.  Robertson  &  Davis,  acting  for  their  clients,  the  plaintiffs 
in  cause  No.  393." 

W.  A.  Patrick,  another  attorney  for  the  same  parties,  testifies: 

"On  the  day  before  appearance  day  we  went  up  to  Waco,  with  the  view  of 
filing  answer  from  Cleaver  and  Criswell;  and,  after  reaching  Waco,  we  (Judge 
Rice  and  I)  went  to  the  office  of  Robertson  &  Davis,  who  were  representing  the 
plaintiffs;  and,  after  talking  with  Robertson  &  Davis  for  awhile,  there  was  a 
proposition  made  of  settlement.  From  which  side  It  came,  I  do  not  now  re- 
member. At  any  rate,  it  was  agreed  between  Judge  Rice  and  myself,  for 
Cleaver  and  Criswell,  and  Messrs.  Robertson  &  Davis,  for  the  plaintiff,  that  we 
would  make  no  fight,  or  file  any  answer,  but  allow  them  to  take  judgment  for 
the  land,  with  the  understanding  that  Cleaver  and  Criswell  were  to  have 
their  respective  tracts  of  land  at  the  price  of  $5  per  acre.  At  the  same  time 
it  was  understood  and  agreed  that  I  would  go  to  work  and  negotiate  a  loan 
on  the  lands  for  Cleaver  and  Criswell,  Id  order  that  Robertson  &  Davis'  people 
might  receive  cash  for  the  land  from  Cleaver  and  Criswell.  My  recollection 
Is  that  it  was  also  understood  and  agreed  that  evening  that  I  would  take  the 
deed  in  my  name  In  trust  for  Cleaver  and  Criswell,  and  that  I  would  then  sell 
to  them,  taking  their  notes  for  the  purchase  money,  and  that  I  would  then  nego- 
tiate the  notes,  and  realize  the  money  to  pay  the  plaintiffs  for  the  land." 

P.  H.  Robertson  "himself  testifies: 

"In  said  verbal  agreement  it  was  agreed  between  myself  and  Patrick  and 
Rice,  acting  for  Cleaver  and  Criswell,  that  I  would  make  deeds  to  such  persons 
as  they  would  Indicate,  conveying  to  such  persons  as  they  should  select  the 
land  claimed  by  Cleaver  and  Criswell,  respectively,  for  which  I  was  to  be 
paid  at  the  delivery  of  the  deeds  one  thousand  dollars  by  Cleaver,  and  sixteen 
hundred  and  sixty-five  dollars  by  Criswell.  Those  deeds  were  to  be  made  by 
me  as  commissioner  of  the  district  court  of  Titus  county,  and  in  execution  of 
the  power  conferred  upon  me  by  said  court  in  said  cause  No.  2,060.  Messrs. 
Rice  and  Patrick  at  that  time  represented  that  their  clients  had  no  money  with 
which  to  pay  said  amounts,  but  promised  that  it  should  be  paid  within  30  days 
from  the  date  of  making  that  agreement,  which  was  on  the  12th  day  of  April, 
1889." 

John  W.  Davis,  law  partner  of  Robertson,  testifies: 

"As  I  have  before  said,  this  was  a  matter  In  the  hands  of  (Jen.  Robertson 
before  our  partnership,  and  I  took  no  active  part  in  anything  pertaining  to  it; 
but  I  heard  conversations  between  Gen.  Robertson  and  B.  H.  Rice  and  W.  A. 
Patrick,  representing  some  of  the  defendants  In  said  suit,  and  remember  dis- 
tinctly that  Gen.  Robertson  stated  to  them  that,  if  he  recovered  Judgment  for 
said  land  in  said  suit  In  the  United  States  court,  he  would  sell  It  to  the  parties 
in  possession  at  some  stipulated  price,  which  I  do  not  now  remember,  provided 
they  would  take  such  title  as  he  could  give  them  under  authority  of  his  s^point- 
ment  as  commissioner  by  the  district  court  of  Titus  coimty,  Texas,  and  that  the 
other  parties  agreed  to  take  such  title,  and  pay  the  price  agreed  on.  Qen.  Rob- 
ertson agreed  to  make  such  deed  as  he  was  authorized  to  make  as  commis- 
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sioner  appointed  by  the  district  court  of  Titus  county,  to  such  parties  as  they, 
should  indicate."  i  * 

On  the  20th  of  May  following  the  judgment  in  No.  393,  Cleaver  and 
Criswell  paid  Robertson  &  Davis,  attorneys  for  the  Taylor  heirs, 
f300  on  the  contract  of  purchase,  as  shown  by  the  following: 

"1300.00.  Received  of  W.  A.  Patri-k  three  hundred  dollars  on  account  of 
the  purchase  money  of  the  A.  W.  Cleaver  and  T.  L.  Criswell  tracts  of  land  out 
of  Josiah  Taylor  one-third  league,  in  Falls  county,  Texas;  the  Cleaver  tract 
consisting  of  200  acres,  and  the  Criswell  tract  about  331  acres. 

"[Signed]  Robertson  &  Davis, 

"May  20.  1889.  Attys.  for  the  Taylor  Heirs." 

On  the  20th  of  April,  1889,  Robertson,  as  commissioner  appointed 
by  the  district  court  of  Titus  county,  with  authority  to  sell,  signed 
deeds  conveying  to  W.  A.  Patricia,  one  of  the  attorneys  of  Cleaver  and 
Criswell,  the  lands  in  controversy,  and  acknowledged  the  same  before 
a  notary  on  the  15th  of  May,  1889.  Tliereupon  negotiations  were 
entered  into  with  loan  companies  to  borrow  money,  but  the  title  was 
rejected  by  the  loan  companies.  Negotiations  were  then  had  be- 
tween Roberiison,  attorney  for  the  Taylor  heirs,  and  Patrick^  attorney 
for  Cleaver  and  Criswell,  looking  to  the  procuration  of  a  power  of  at- 
torney from  all  the  Taylor  heirs,  and  in  relation  to  the  expense  at- 
tending the  same.  These  negotiations  continued  for  nearly  12 
months,  and  thereafter  proceedings  were  had,  as  Robertson  testifies: 

"After  that  certified  copy  had  been  recorded  in  the  deed  records  of  the  county 
clerk's  office  of  Falls  county,  Texas,  I  turned  over  to  W.  A.  Patrick  that  certi- 
fied copy  of  the  judgment,  together  with  all  the  certified  copies  of  the  orders 
made  by  the  district  court  of  Titus  countyf  Texas,  so  far  as  said  orders  related 
to  my  authority  to  make  sales  of  the  land  in  controversy.  In  order  that  Pat- 
rick could 'make  his  arrauKements  at  less  expense  with  the  loan  company,  a 
writ  of  possession  was  issued  in  1889;  but,  in  the  hope  of  completing  the  sale 
to  Cleaver  and  Criswell,  I  did  not  have  those  defendants  dispossessed.  April 
16,  1890,  another  writ  of  possession  was  issued  and  placed  in  the  hands  of  the 
United  States  marshal,  but  not  executed.  December  5,  1893,  another  writ  of 
possession  was  issued,  but  not  executed.  May  29,  1894,  an  execution  was  is- 
sued for  costs,  and  collected  from  Cleaver  and  Criswell.  October  22,  1897. 
an  alias  writ  of  possession  was  issued,  returned  not  executed;  it  having  been 
ascertained  upon  going  upon  the  ground  described  in  this  writ  that  the  W.  B. 
McAlister  named  as  one  of  the  defendants  had  died  since  the  rendition  of  the 
judgment  After  that  another  writ  of  possession  was  issued,  the  execution  of 
which  was  enjoined  in  this  court;  being  No.  138,  equity." 

From  the  beginning  until  now  the  appellants.  Cleaver  and  Criswell, 
have  been  in  peaceable,  if  not  quiet,  possession,  as  owners  of  the  land 
in  controversy;  occupying,  improving,  clearing,  and  cultivating  the 
same.  In  the  view  we  taie  of  the  case,  we  do  not  find  it  necessary 
to  harmonize  the  conflicting  evidence  found  in  the  transcript,  nor  de- 
termine the  precise  details  as  to  the  understanding  between  the 
parties  in  regard  to  the  matters  in  hand.  It  is  sufficient  to  find,  as 
we  do,  considering  the  written  memorandum,  and  the  evidence  of 
the  attorneys  who  carried  on  the  negotiations,  as  well  as  the  other 
undisputed  evidence  in  the  case,  that  there  was  a  valid  contract  of 
sale  by  the  Taylor  heirs,  and  purchase  by  Cleaver  and  Criswell,  of  the 
landB  in  controversy;  that  as  the  Taylor  heirs  not  only  received  the 
benefit  of  the  part  payment  of  |300  made  on  behalf  of  Cleaver  and 
Crfawell,  but  are  now  seeking  to  enforce  the  judgment  obtained  in 
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their  favor  in  No.  393,  they  cannot  be  heard  to  say  that  their  agents 
in  obtaining  the  judgment  had  no  authority  to  make  the  agreement 
to  sell;  and  that,  as  a  payment  was  made  on  this  contract,  and  as  the 
vendees  were  in  possession  of  the  land,  making  improvements  on  the 
same,  we  must  hold  that  the  contract  of  sale  has  been  partly  per- 
formed. The  vendees  are  now  before  the  court,  asking  a  decree  for 
specific  performance.  They  show  that  all  the  vendors  are  in  court, 
and  they  offer  full  payment  for  a  good  title.  Is  there  any  good  rea- 
son why  specific  performance  should  not  be  ordered  according  to  the 
time-honored  usages  of  courts  of  equity?  The  vendors  say  that  the 
improvements  made  have  been  more  than  paid  for  by  the  revenues  of 
the  property.  This  may  be  true,  but  it  furnishes  no  good  reason  why 
the  contract  should  not  be  carried  out.  The  occupancy  and  use  of  the 
property  were  undoubte<fly  contemplated  by  the  parties  to  the  con- 
tract. The  vendors  further  claim  that  the  payment  of  the  f300  was 
not  made  in  good  faith,  but  was  a  trick  resorted  to,  under  advice  of 
counsel,  to  enable  the  vendees  to  hold  onto  the  land  indefinitely  with- 
out paying  full  price.  The  money  was  paid  and  received,  and  has  not 
been  returned  or  tendered.  The  vendees  had  a  right  to  pay,  and  the 
vendors  had  a  right  to  receive.  That  the  payment  was  intended  to 
ratify  the  contract  and  bind  the  parties  is  probable,  but  it  was  a 
legitimate  transaction.  The  vendors  further  contend  that  the  vendees 
have  not  in  good  faith  endeavored  to  carry  out  the  contract,  but  have 
for  many  years  refused  and  neglected  to  settle  up  the  matter,  in  the 
meantime  holding  on  to  the  land  as  a  matter  of  speculation,  and  are 
therefore  guilty  of  laches.  Omr  conclusion  as  to  this  is  that  the  de- 
lays have  been  as  much  the  fault  of  the  vendors  as  of  the  vendees. 
At  any  time  after  May  20,  1889,  the  vendors  could  have  tendered  a 
good  title  to  the  property,  and  demanded  full  payment,  and  thus  put 
the  vendees  in  direct  default.  The  enforcement  of  payment  or  the 
surrender  of  the  land  would  have  easily  followed  such  a  default.  The 
writs  of  possession  issued  from  time  to  time  were  not  served  for  good 
reasons  pertaining  to  the  appellees,  and  it  appears  that,  aside  from 
the  difficulty  of  getting  a  good  title  direct  from  the  heirs  of  Taylor, 
the  heirs  themselves  were  in  litigation  for  a  number  of  years;  and  as 
to  this  we  again  quote  from  Robertson's  testimony: 

"It  appearing  that  some  of  the  parties  to  said  agreement  were  married 
women,  and  that  they  could  not  lawfuHy  sign  such  an  agreement  without  an 
acknowledgment  by  them  in  the  manner  required  by  the  laws  of  Texas  for  the 
execution  of  deeds  for  lands  by  married  women,  I  continued  to  mention  that 
business  to  Mr.  Patrick  from  time  to  time;  and  he  told  me  finally  that  the  par- 
ties could  not  borrow  the  money  necessary  to  make  their  payments,  as  I  re- 
member. Patrick  did  not  finaUy  give  up  hope  of  borrowing  the  money,  accord- 
ing to  his  statements  to  me.  until  some  time  in  the  summer  of  1890.  During 
aU  that  time  I  took  no  steps  to  dispossess  any  one,  as  Patrick  continuaUy  led 
me  to  believe  that  some  arrangement  might  be  effected  by  which  his  client 
would  be  enabled  to  raise  the  money  he  had  promised  to  pay  me,  and  aboirt 
that  time  I  was  informed  that  the  Taylor  heirs  were  again  in  litigation  in  the 
state  of  Tennessee  concerning  a  partition  of  their  property.  I  therefore  took 
no  further  steps  in  the  matter  mitU  about  the  year  1895." 

The  relative  situation  of  the  parties  has  not  been  changed  during 
the  delay,  and  time  was  not  of  essence  to  the  contract.  A  case  very 
similar  to  the  instant  one  is  Taylor  v.  Longworth,  14  Pet  172,  10 
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L.  Ed.  405.  In  that  case  specific  performance  was  decreed  after  a 
delay  of  13  years,  and  in  the  opinion  of  the  court  will  be  found  a  full 
elucidation  of  the  rules  and  principles  which  are  applicable  to  the 
matters  involved  here.  See,  also,  Gunton  v.  Carroll,  101  IT.  S.  426, 
25  L.  Ed.  985;  Cheney  v.  Libby,  134  U.  S.  68, 10  Sup.  Ct.  498,  38  L.  Ed. 
818.  In  our  opinion,  it  would  now  be  inequitable  to  enforce  a  sur- 
render of  the  land  from  the  appellants,  and  deprive  them  of  the 
moneys  paid  originally  and  under  the  present  contract,  and  of  the 
improvements  made,  without  first  tendering  a  good  title,  and  giving 
a  short  time  in  which  to  pay  the  full  price.  We  understand  that  a 
decree  in  this  case,  as  all  the  parties  are  before  the  court,  will  give 
a  good  title;  and,  of  course,  the  decree  can  be  so  framed  that  the 
vendors  shall  have  full  payment,  principal  and  interest,  and  the  rights 
of  all  parties  be  fully  protected. 

The  motion  of  appellees  to  dismiss  this  appeal  because  the  assign- 
ments of  error  do  not  comply  with  rule  11  of  this  court  (31  C.  C.  A. 
cxlvi.,  90  Fed.  cxlvi.)  must  be  denied.  The  assignments  are  suflB- 
ciently  specific  to  inform  opposite  counsel  and  the  court  of  the  real 
grounds  of  complaint  against  the  decree  appealed  frpm.  The  decree 
of  the  circuit  court  is  reversed,  and  the  cause  is  remanded,  with  in- 
structions to  enter  a  decree  in  accordance  with  the  views  hei^ein  ex- 
pressed, and  otherwise  proceed  as  equity  may  require. 


(98  Fed.  907.) 

GENERAL  ELECTRIC  RY.  CO.  v.  CHICAGO,  L  &  L.  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  2,  1900.) 

No.  567. 

Street  Railroads— Rights  of  Abutting  Property  Owners— Jurisdiction  of 
Equity  to  Grant  Injunction. 

An  abutting  property  owner,  who  would  suffer  a  special  and  irreparable 
Injury  from  the  construction  and  operation  of  a  street  railroad  upon  the 
street  under  an  ordinance  alleged  to  be  invalid,  may  invoice  equitable 
relief  by  injunction.  The  rule  declared  by  the  supreme  court  of  Illinois 
that  a  court  of  equity  will  not  enjoin  the  construction  of  a  railroad  upon 
a  street  at  the  suit  of  a  private  property  owner,  upon  an  allegation  that 
the  ordinance  authorizing  its  construction  is  iUegal,  is  placed  upon  the 
ground  that  for  any  injury  to  the  plaintiff's  property  he  has  an  adequate 
remedy  at  law,  and  cannot  be  applied  to  a  case  where  irreparable  injury 
is  shown,  which  would  be  to  deny  to  the  complainant  any  adequate  remedy. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

This  appeal  is  from  an  interlocutory  order,  forbidding  the  appellant,  the 
General  Electric  Railway  Company,  to  enter  upon  14th  street  at  Dearborn 
street*  and  upon  Custom  House  Place  (Fourth  street)  between  14th  street  and 
I'olk  street,  in  Chicago,  for  the  purpose  of  constructing  thereon  a  street  rail- 
way. The  order  was  sought  and  granted  on  the  ground  that  the  presence  and 
operation  of  the  proposed  railway  would  so  interfere  with  access  to  the  freight 
house  and  track  yard  of  the  appellee,  abutting  on  the  west  line  of  Custom  House 
Place  between  Polk  and  14th  streets,  and  with  the  use  of  its  tracks  therefrom 
to  14th  street,  that  it  would  cause  to  the  appellee  special  injury,  for  which  an 
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adequate  remedy  at  law  could  not  be  had;  and  that  the  ordinance  by  virtue 
of  which  the  appellant  was  asserting  the  right  to  construct  the  proposed  rail- 
way was  void  because  passed  without  the  requisite  petition  of  the  owners  of 
one-half  of  the  abutting  properties.  The  order  was  granted,  after  argument 
by  counsel,  upon  a  consideration  of  the  bill  and  afRdavlts  in  support  of  its 
averments.  The  bill  is  long,  and  a  statement  of  its  contents  is  not  necessary 
to  an  understanding  of  the  case.  The  scope  of  the  discussion,  which  has  been 
elaborate,  is  shown  by  the  positions  asserted  and  authorities  cited  in  the 
briefs. 
For  the  appellant  the  following: 

(1)  The  facts  well  pleaded  in  the  bill  do  not  authorize  equitable  relief  by 
injunction.    Doane  v.  Railroad  Co.,  165  lU.  510,  46  N.  E.  520,  36  L.  R.  A.  97. 

(2)  The  use  of  a  public  street  in  the  city  of  Chicago  for  the  purpose  of  fur- 
nishing additional  facilities  for  travel  or  transportation  by  a  street-railway 
company  will  not  be  enjoined  at  the  suit  of  an  abutting  owner. 

(a)  The  remedy  for  the  unlawful  use  of  a  public  street  in  the  city  of  Chicago 
is  by  information  in  chancery  by  the  attorney  general,  or  by  bill  in  chancery 
by  the  city.  Moses  v.  Railway  Co.,  21  111.  516;  Railway  Co.  v.  Schertz,  S4  IlL 
135;  Corcoran  v.  Railroad  Co.,  149  IlL  291,  37  N.  E.  68;  Doane  v.  Railway  Co., 
16.5  ni.  510.  46  N.  E.  520,  36  L.  R.  A.  97;  Bond  v.  Pennsylvania  Co.,  171  111. 
508,  49  N.  E.  545;  Blodgett  v.  Railway  Co..  26  C.  C.  A.  21,  80  Fed.  601;  Cof- 
feen  v.  Railway  Co.,  28  C.  C.  A.  274,  84  Fed.  46;  Henry  Gauss  &  Sons  Mfg. 
Co.  V.  St  Louis,  ^.  &  N.  W.  Ry.  Co.  (Mo.  Sup.)  20  S.  W.  658,  18  L.  R.  A.  339; 
Hobart  v.  Railroad  Co.,  27  Wis.  194. 

In  addition  to  these  points  it  was  urged  in  argument  that,  confessing  in  the 
bill  the  existence  of  an  ordinance,  the  complainant  is  not  in  a  position  to 
question  its  validity,  or  deny  the  Jurisdiction  of  the  common  council  to  pass  it 
Commissioners  v.  Aspinwall,  21  How.  539,  16  L.  Ed.  20&;  Bissell  v.  City  of 
Jeflfersonville,  24  How.  287,  16  L.  Ed.  664;  Rubber  Co.  v.  Goodyear,  9  Wall. 
788,  19  L.  Ed.  566;  Mowry  v.  Whitney,  14  Wall.  434,  20  L.  Ed.  858;  U.  S.  v. 
American  Bell  Tel.  Co..  128  U.  S.  315,  9  Sup.  Ct  90,  32  L.  Ed.  450;  U.  S.  v. 
San  Jacinto  Tin  Co.,  125  U.  S.  273,  8  Sup.  Ct  850,  31  L.  Ed.  747;  In  re  Debs, 
158  U.  S.  504,  15  Sup.  Ct.  900,  39  L.  Ed.  1092;  and  City  of  Chicago  v.  Ramsey, 
87  111.  348. 

From  the  brief  for  the  appellee  the  following: 

(1)  Cases  brought  by  abutting  owners  for  injuries  to  their  abutting  property, 
<*aused  by  intrusion  of  street  cars  and  tracks  upon  streets,  are  divided  into  two 
classes:  First.  Cases  wherein  the  abutting  owner,  as  plaintiff,  complains  of 
an  injury  suffered  in  common  with  other  abutting  owners  or  with  the  public. 
In  this  class  of  cases  the  complaining  abutting  owner  has  adequate  relief  at 
law,  and  to  this  class  the  cases  cited  by  counsel,  and  their  argument  exclu- 
sively apply.  Second.  Cases  in  which  the  abutting  owner  is  shown  to  suffer  a 
special  injury  to  his  property  or  its  use  not  common  to  other  abutting  owners 
or  to  the  public.  When  it  appears  that  plaintiff  will  suffer  a  special  and  irrep- 
arable injury,  equity  never  refuses  to  furnish  the  remedy  here  granted  by  the 
court  below.  This  distinction  between  these  two  classes  of  cases  is  clearly 
defined  in  Doane  v.  Railroad  Co.,  165  III.  510.  46  N.  E.  520,  36  L.  R.  A.  97. 
In  Chicago  &  W.  I.  R.  Co.  v.  General  Electric  Ry.  Co..  79  IlL  App.  569,  the  dis- 
tinction was  recognized,  and  relief  by  injunction  granted.  The  same  distinc- 
tion in  Cincinnati  &  S.  G.  A.  St  Ry.  Co.  v.  Village  of  CummingsviUe,  14  Ohio 
St.  523;  Field  v.  Barling,  149  lU.  556,  37  N.  E.  850,  24  L.  R.  A.  406;  People 
V.  General  Ejlectric  Ry.  Co.,  172  IlL  129,  50  N.  E.  158;  Cicero  Lumber  Co.  v. 
Town  of  Cicero,  176  111.  9,  51  N.  E.  758,  42  L.  R.  A.  696;  Central  City  H.  Ry. 
Co.  V.  Ft.  Clark  H.  Ry.  Co.,  81  111.  523;  Li  Gare  v.  City  of  Chicago,  139  IlL 
46,  28  N.  E.  934;  Frizell  v.  Rogers,  82  lU.  109;  Rigney  v.  City  of  Chicago, 
102  lU.  72;  Ninth  Ave.  R.  Co.  v.  New  Yorli  EL  R.  C6..  7  Daly,  174;  Bridge  Co. 
V.  Summers,  13  W.  Va.  476;  Dubach  v.  Railway  Co.,  89  Mo.  483.  1  S.  W.  86; 
McElroy  v.  Kansas  City  (C.  C.)  21  Fed  257;  Pappenheim  v.  Railway  Co.,  128 
N.  Y.  436,  28  N.  E.  518,  13  L.  R.  A.  401. 

(2)  If  the  injury  amounts  to  a  destruction  of  the  total  or  substantial  use  of 
the  property,  it  is  equivalent  to  an  actual  taking,  and  the  question  is  one  of 
compensation,  and  not  consequential  damages,  and  in  such  case  equitable  juris- 
diction may  be  invoked  for  injunction.    Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
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106,  20  L.  Ed.  557;  Dodson  v.  City  of  CincinnaU,  34  Ohio  St  276;  Oooley,  CJonst. 
Lim.  677;  RaUway  Co.  v.  MiUs,  85  Mich.  624,  48  N.  W.  1007. 

(8)  A  city,  by  valid  ordinance,  could  not  thus  destroy  the  use  of  Custom 
House  Place  for  access  by  the  shipping  and  teaming  public  to  the  freight  house 
of  a  common  carrier.  Li  Gare  v.  City  of  Chicago,  139  111.  46.  28  N.  E.  934; 
Pappenheim  v.  RaUway  Co.,  128  N.  Y.  436,  28  N.  E.  518,  13  L.  R.  A.  401; 
NeweU  v.  Sass,  142  111.  104,  31  N.  E.  176. 

(4)  The  compromise  contract  ordinance  of  1883,  and  its  acceptance  by  the 
Western  Indiana  Company,  vested  in  it  absolute  property  rights  in  the  streets, 
which  cannot  be  devested  by  the  city,  or  by  appellant  as  its  alleged  subsequent 
i^rantee.  By  the  acceptance  of  this  compromise  ordinance  by  the  Western 
Indiana,  and  its  compliance  with  the  terms  therein  recited,  it  became  a  con- 
tract between  the  parties,  which  cannot  be  changed, .  Impaired,  or  abrogated 
by  any  subsequent  ordinance  without  the  consent  of  the  Western  Indiana, 
darter  v.  City  of  Chicago,  57  lU.  283;  Const.  111.  art.  2,  §  13;  Const.  U.  S. 
Amend,  art  5;  Chicago  &  W.  I.  R.  Co.  v.  General  Electric  Ry.  Co.,  supra; 
Cicero  Lumber  Co.  v.  Town  of  Cicero,  supra.  The  validity  of  this  contract  ordi- 
nance has  been  adjudged  by  the  supreme  court  of  Illinois.  Chicago  &  W.  I. 
R.  Co.  V.  Dunbar,  100  111.  122;  Same  v.  Illinois  Cent  R.  Co..  113  lU.  156;  City 
of  Chicago  V.  Chicago  &  W.  I.  R.  Co.,  105  111.  73. 

(5)  An  ordinance  attempting  to  give  the  right  of  a  street  for  a  street  railroad 
without  the  consent  of  the  majority  of  street  frontage  is  wholly  void.  Hunt 
V.  Railway  Co.,  121  111.  638,  13  N.  E.  176;  Chicago  &  W.  I.  R.  Co.  v.  General 
Electric  Ry.  Co.,  79  111.  App.  569.  If  a  street-car  tracli  is  laid  in  the  street  with- 
out such  consent,  it  is  a  public  nuisance.  McCartney  v.  Railway  Co.,  112  111. 
611;  North  Chicago  City  Ry.  Co.  v.  Town  of  Lake  View,  105  111.  207;  Metropoli- 
tan City  Ry.  Co.  v.  City  of  Chicago,  96  111.  620;  Railway  Co.  v.  Loeb,  118 
nL  216,  8  N.  E.  460.  The  threatened  construction  of  such  a  nuisance  may  be 
enjoined  at  the  suit  of  an  abutting  owner,  if  such  construction  and  continuance 
of  the  nuisance  would  inflict  substantial  and  material  Injury  to  his  property 
or  its  use.  Rainey  v.  Herbert  5  C.  C.  A.  183,  55  Fed.  443;  Kavanaugh  v. 
Railway  Co.,  78  Ga.  803,  4  S.  E.  113;  City  of  East  St.  Louis  v.  O'Flynn,  119 
ni.  200,  10  N.  E.  395;  Smith  v.  McDowell,  148  ni.  68,  35  N.  E.  141;  Cicero  Lum- 
ber Co.  V.  Town  of  Cicero,  supra;  Chicago  &  W.  I.  R.  Co.  v.  General  Electric 
Ry.  Co.,  supra. 

(6)  An  alleged  ordinance  may  be  attacked  for  want  of  power  or  jurisdiction 
in  the  city  council  to  pass,  in  any  proceeding  where  it  is  offered  to  justify  a 
trespass.  Hurd's  Rev.  St  111.  1898.  c.  24,  par.  90;  Hunt  v.  Railway  Co.,  121 
m.  638,  13  N.  E.  540;  Roberts  v.  Easton,  19  Ohio  St.  78;  Hayes  v.  Jones,  27 
Ohio  St  219;  Mulligan  v.  Smith,  59  Cal.  206;  Ogden  aty  v.  Armstrong,  168 
U.  S.  224,  18  Sup.  Ct.  98,  42  L.  Ed.  444;  Ziegler  v.  Hoplcins,  117  U.  S.  687, 
6  Sup.  Ct.  919,  29  L.  Ed.  1019;  Page  v.  Mayor,  etc.,  34  Md.  558;  Mayor,  etc., 
V.  Radecke,  49  Md.  217;  Town  of  Covington  v.  Nelson,  35  Ind.  532;  Phil. 
Ev.  (1st  Ed.,  Cowen  &  H.  Notes)  801;  New  Orleans  Waterworks  Co.  v.  City  of 
New  Orleans,  164  U.  S.  481,  17  Sup.  Ct  161,  41  L.  Ed.  518;  Metropolitan  City 
Ry.  Co.  V.  City  of  Chicago,  96  111.  620;  Damp  v.  Town  of  Dane,  29  Wis.  419; 
Dows  V.  City  of  Chicago,  11  WaU.  108,  20  L.  Ed.  65;  Sharpe  v.  Speir,  4  HiU.  76; 
Bonaparte  v.  Railway  Co.,  1  Baldw.  205,  Fed.  Cas.  No.  1,617;  Erwin  v.  Fulk, 
1H  Ind.  235. 

Thomas  A.  Moran,  for  appellant. 

E.  C.  Field  and  G.  W.  Kretzinger,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  SEAMAN,  Dis 
trict  Judge. 

WOODS,  Circuit  Judge,  after  stating  the  facts  as  above. 
In  the  Doane  Case  ti^ere  was  no  question  of  irreparable  injury. 
After  a  review  of  earlier  cases  it  was  there  said: 

"The  principle  is  that,  the  abutting  property  owner  having  a  complete  rem- 
«dj  at  law,  a  court  of  equity  will  not,  upon  his  allegation  that  the  ordinance 
authorizing  the  construction  is  illegal,  enjoin  the  defendant  from  proceeding 
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un\il  the  question  of  iUef^lity  can  be  litigated  and  determined,  bat  will  remit 
him  to  his  action  at  law/' 

This  does  not  say,  and  manifestly  does  not  imply,  that  there  may 
not  be  cases  in  which  the  remedy  at  law  would  be  inadequate.  That 
must  always  be  a  question  of  fact,  which  it  is  inconceivable  that  the 
court  would  undertake  to  determine  once  for  all,*as  if  it  were  matter 
of  law;  and  that  the  court  had  no  such  intention  is  demonstrated  by 
the  quotations  made  from  the  opinions  in  Osborne  v.  Railroad  Co., 
147  U.  S.  253, 13  Sup.  Ct.  299,  37  L.  Ed.  155,  and  Railroad  Co.  v.  Prud- 
den,  20  N.  J.  Eq.  530,  where  the  right  to  equitable  relief  in  such  cases 
if  the  remedy  at  law  be  in  fact  inadequate  is  distinctly  recognized. 
Such  is  unquestionably  the  well-established  doctrine,  and  no  decision, 
not  explicit  in  its  terms,  should  be  made  by  construction  or  interpre- 
tation to  declare  the  contrary.  Only  when  the  remedy  at  law  -  is 
clearly  adequate  can  it  be  justly  said,  as  in  the  Doane  Case  it  was  said 
of  the  rule  there  declared,  "And  this,  it  seems  to  us,  is  a  just  and  rea- 
sonable rule,  the  enforcement  of  which  will  protect  the  rights  of  all 
parties  interested."  In  the  same  context  it  was  added:  "While, 
therefore,  the  private  owner  is  entitled  to  have  all  his  property  rights 
fully  protected,  that  right  should  be  accorded  him,  if  possible,  by 
a  remedy  which  will  not  unnecessarily  injure  others,  and  render 
impossible  the  construction  and  operation  of  necessary  facilities  for 
public  travel."  The  plain  implication  from  this  is  that,  if  full  pro- 
tection of  all  property  rights  is  not  possible  in  an  action  at  law,  the 
remedy  may  be  sought  in  equity,  though  at  the  expense  of  delay  or 
defeat  of  a  project  prosecuted  under  a  pretense  of  authority  not  in  fact 
possessed.  In  none  of  the  earlier  cases  referred  to  in  the  Doane  opin- 
ion was  there  a  showing,  though  in  one  case,  perhaps,  there  was  an 
allegation,  of  irreparable  injury.  In  the  Patterson  Case,  75  111.  588, 
to  which  special  import^ance  was  given,  the  damage,  alleged  to  be  one- 
half  the  value  of  the  property,  was,  of  course,  recoverable  at  law,  and 
in  that  respect  the  bill  was  declared  demurrable  according  to  the 
decision  at  the  same  term  in  the  Stetson  Case,  Id.  74.  The  further 
ground  of  complaint  that  the  railway  company  had  not  been  granted 
power  by  the  common  council  to  cross  the  street  upon  which  the  lot 
and  house  of  the  complainant  fronted  was  treated  separately,  and  in 
respect  thereto  it  was  deemed  "sufficient  to  say  that  the  fee  of  the 
sti'eets  is  in  the  city,  and  it  has  power  to'  control  and  regulate  their 
use,  and  any  such  excess  of  authority  in  the  use  of  a  street  as  is  here 
claimed  must  be  left  to  be  redressed  by  the  public  authority;  and 
equity  should  not,  in  such  a  case,  at  the  suit  of  a  private  individual, 
enjoin  the  operating  of  a  railroad."  It  was  with  reference  to  this 
expression  that  it  was  said  in  the  Doane  Case:  "If,  as  contended, 
the  abutting  owner  can  also  maintain  a  bill  on  the  same  ground, — 
that  is,  the  building  of  the  road  is  without  the  valid  consent  of  the 
city, — then  the  language  of  the  Patterson  Case  [quoting  it]  must  be 
overruled,  and  the  authorities  above  cited  as  to  the  remedy  by  the 
attorney  general  or  city  qualified."  This,  it  is  clear,  has  no  appli- 
cation when  the  ground  of  the  action  is  irreparable  injury,  and  the 
ayerment  of  an  invalid  ordinance  is  made — ^as  in  equity  pleading  it 
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must  be — for  the  purpose  of  anticipating  and  avoiding  a  defense  or 
justification  under  the  ordinance. 

But  it  is  said  that  in  Coffeen  v.  Railway  Co.,  53  U.  S.  App.  673,  28 
C.  C.  A.  274,  84  Fed.  46,  this  court  has  declared  the  doctrine  of  the 
Doane  Case  applicable  to  a  state  of  facts  essentially  the  same  as  that 
now  presented.  The  resemblance  between  that  case  and  this  is  only 
superficial,  and  there  was  no  real  ground  for  the  suggestion  made  be- 
low of  an  apparently  "contradictory  state  of  the  law  in  this  circuit." 
The  bill  in  the  Coffeen  Case,  after  alleging  the  facts,  charged  an 
irr^)arable  injur}',  but  in  the  statement  of  the  case  it  was  treated 
as  showing  "that  the  construction  and  use  of  the  proposed  switch 
will  cause  special  injury,"  and  the  facts  disclosed  did  show  a  case  of 
special,  and  therefore  actionable,  injury,  but  not  of  a  character  which 
could  not  be  determined  and  compensated  in  an  action  at  law.  The 
proposed  switch  was  to  be  located,  not  in  the  middle  of  the  street, 
but  on  the  opposite  side  from  the  premises  of  the  complainant.  It 
was  called  a  private  switch,  and  was  to  be  used  only  for  the  purposes 
of  a  single  establishment,  and  those  purposes  there  was  no  reason 
to  believe  might  not  be  accomplished  at  such  hours  and  in  such  a  man- 
ner as  to  cause  little  interference  with  the  customary  uses  of  the 
premises  of  the  complainant.  The  dispute  in  the  case  was  not  in  re- 
spect to  the  character  or  amount  of  the  damages,  further  than  to 
show  an  actionable  injury,  but  whether,  the  switch  being  for  private 
uses,  the  city,  under  any  circumstances,  could  authorize  it  to  be  laid 
in  the  street.  The  holding  was  that  it  was  so  far  of  a  public  char- 
acter as  to  be  "a  proper  subject  of  municipal  regulation,"  and  the  case 
therefore  within  the  doctrine  of  the  Doane  Case,  and  the  validity  of 
the  ordinance  questionable  "on  the  ground  alleged  [want  of  a  peti- 
tion by  abutting  owners]  only  by  information  brought  by  the  attorney 
general  or  other  officer  acting  in  the  name  of  the  people  of  the  state, 
or  by  a  bill  for  injunction  brought  by  the  city."  WTiile  it  is  added 
^that  the  construction  and  use  of  the  switch  cannot  be  restrained  at 
the  suit  of  an  owner  of  abutting  property,"  that  is  to  be  understood  as 
qualified  by  the  preceding  words  in  the  same  sentence,  "on  the  ground 
alleged,"  and  has  no  bearing  upon  the  right  to  equitable  relief  in  favor 
of  one  who  is  threatened  with  an  irreparable  mischief.  Any  sugges- 
tion that  one  so  threatened  may  seek  aid  through  the  attorney  general, 
besides  being  in  itself  impracticable,  is  foreclosed  by  the  decision  of 
the  supreme  court  of  the  state  that  a  suit  prosecuted  by  the  attorney 
general  for  private  or  individual  benefit  should  be  dismissed  on  that 
ground.  People  v.  General  Electric  Ry.  Co.,  172  III.  129,  50  N.  E. 
158.  If,  therefore,  the  resort  of  the  individual  to  equity  for  relief 
against  an  irreparable  wrong  is  forbidden  in  such  cases,  then  there 
is  no  remedy  whatever  beyond  what  may  be  recovered  in  an  action 
at  law, — confessedly  inadequate  in  any  event,  and  in  supposable  cases 
of  insolvent  or  otherwise  irresponsible  defendants  totally  unavailing. 

The  contention  that  the  ordinance  partakes  of  the  nature  of  an  ad- 
judication, and  therefore  its  validity  cannot  be  denied  in  such  a  suit, 
is  only  another  way  of  asserting  the  inadmissible  proposition  that  the 
injured  party  shall  have  no  means  of  relief.  The  citations  in  favor 
of  the  pmposition  do  not  support  it,  and  the  precedents  to  the  con- 
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trary,  as  well  as  the  necessity  for  just  and  convenient,  not  to  say 
possible,  modes  of  procedure,  warrant  its  rejection.  It  is  true  that 
the  injury  here  complained  of  is  consequential,  but  that,  instead  of 
being  also  remote  and  therefore  not  actionable,  it  is  so  far  immediate, 
direct,  and  special  as  to  be  the  subject  of  relief,  either  at  law  or  in 
equity,  according  to  the  circumstances,  is  clear  (Rigney  v.  City  of 
Chicago,  102  111.  72;  City  of  Chicago  v.  Baker,  58  U.  S.  App.  569,  30 
C.  C.  A.  364,  86  Fed.  753;  Id.  [this  term]  39  C.  C.  A.  318,  98  Fed.  830) ;. 
and  that,  under  the  circumstances  shown,  relief  at  law  would  be  in- 
appropriate and  inadequate  is  sufficiently  clear,  and  is  not  understood 
to  be  disputed.  Leaving  the  questions  involved  open  for  further  con- 
sideration at  the  final  hearing,  the  order  below  is  affirmed* 


(98  Fed.  912.) 

In  re  WESTERVELT  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit.    January  18,  1900.) 

No.  311. 

Mandamus  to  Court—Rbmbdt  bt  Appeal. 

Tlie  circuit  court  having  refused  to  enter  a  decree,  and  having  permitted 
defendant  to  answer,  its  action  cannot  be  reviewed  by  mandamus  to  com- 
pel it  to  sign  a  decree,  and  to  order  the  answer  to  be  stricken  from  the  flies, 
there  being  full  remedy  by  appeal,  and  this,  independently  of  any  ques- 
tion as  to  the  general  power  of  circuit  courts  of  appeiol  to  issue  special  writs. 

Thomas  A.  Comiolly,  for  petitioners. 

W.  K.  Richardson  and  F.  L.  Emery,  for  Library  Bureau. 

Before  PUTNAM,  arcuit  Judge,  and  BROWN  and  LOWELL,  Dis- 
trict Judges. 

PUTNAM,  Circuit  Judge.  This  is  a  petition  asking  that  we  issue 
a  writ  of  mandamus  to  the  circuit  court.  It  alleges  that  the  peti- 
tioners are  the  complainants  in  a  certain  cause  in  equity  pending  in 
the  circuit  court,  in  which  the  Library  Bureau  of  Massachusetts  i& 
defendant;  that  the  defendant  pleaded  in  bar,  on  which  plea  an  issue 
of  fact  was  joined,  and  that  the  issue  was  determined  for  the  com- 
plainants. Thereupon  the  complainants  moved  the  court  to  enter  a 
final  decree  in  their  favor,  but  the  court  permitted  the  defendant  to 
•  answer  over.  Therefore  the  petition  prays  that  a  writ  of  mandamus 
may  issue  to  the  circuit  judge  commanding  him  to  sign  a  decree 
in  the  cause,  and  to  order  that  the  defendant's  answer  be  stricken 
from  the  flies.  It  does  not,  in  its  terms,  ask  that  the  court  below 
should  enter  a  final  decree;  but  evidently  such  a  decree  was  claimed 
in  the  circuit  court,  and  is  asked  as  the  result  of  this  petition.  Hie 
action  of  the  circuit  court  in  refusing  to  enter  a  decree  and  per- 
mitting the  defendant  to  answer  preceded  the  filing  of  this  petition. 
Therefore  the  proposition  is  not  merely  that  a  writ  of  mandamus 
issue,  requiring  the  court  below  to  do  an  act  which  it  has  not  done, 
or  to  entertain  jurisdiction  which  it  has  refused  to  entertain,  as  in 
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Re  Hohorst,  150  U.  S.  653,  14  Sup.  Ct.  221,  37  L.  Ed.  1121,  but  it  in 
effect  asks  us  to  revise  tlie  proceedings  of  the  circuit  court  in  a 
matter  as  to  which  the  petitioners,  at  the  proper  time,  will  have 
full  remedy  by  appeal.  Without  considering  to  what  extent  this 
court  has  the  same  power  to  issue  writs  of  mandamus  with  refer- 
ence to  cases  not  pending  before  it  that  the  supreme  court  has  (U. 
S.  V.  Judges  of  U.  S.  Court  of  Appeals,  29  0.  C.  A.  78,  85  Fed.  177), 
it  is  plain,  in  accordance  with  the  rule  stated  in  Re  Rice,  155  U.  S. 
396,  403,  15  Sup.  Ct.  149,  39  L.  Ed.  198,  and  in  Re  Atlantic  City  R. 
Co.,  164  U.  S.  633,  635,  17  Sup.  Ct.  208,  41  L.  Ed.  579,  that  this  peti- 
tion cannot  be  successfully  substituted  for  the  ordinary  method  of 
removing  a  question  into  this  court.  The  petition  is  denied,  with 
costs  for  th6  Library  Bureau  of  Massachusetts. 


(98  Fed.  939.) 

RANDOLPH  V.  TANDY. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  9.  1900.) 

No.  865. 

L   OARlTISeMBNT — JURISDICTION-— WhEN  ACCOUNTING  IS  KeQUIRBD. 

A  federal  court  is  not  without  jurisdiction  at  law  to  render  Judgment 
against  a  garnishee  on  the  ground  chat  an  accounting  between  the  garnishee 
and  the  debtor  is  involved,  which  can  only  be  had  in  a  court  of  equity, 
where  the  only  question  to  be  determined  is  the  amount  due  from  the  gar- 
nishee to  the  debtor  under  a  contract  by  which  they  were  to  share  the  net 
profits  ot  a  business  transaction  which  has  been  fully  closed,  and  It  does  not 
appear  that  such  determination  involves  an  accounting  of  the  complicated 
nature  which  is  essential  to  give  a  court  of  equity  jurisdiction,  but  it  mere- 
ly requires  a  finding  of  the  amounts  advanced  and  the  expenses  paid  by 
the  garnishee  under  the  contract,  aU  of  which  are  shown  by  his  undis- 
puted evidence. 
2l  Same— Scope  of  Garnishee's  Liability— Texas  Statute. 

Under  the  garnishment  statute  of  Texas  (Rev.  St.  Tex.  1895,  arts.  226, 
227),  which  is  applicable  to  proceedings  in  the  federal  courts  In  that  state, 
and  which  provider  that  a  garnishee  shaU  not  make  any  payment  to,  nor 
deliver  any  effects  to,  the  defendant  after  service  of  the  writ  upon  him, 
the  rights  of  a  plaintiff  are  not  fixed  by  the  status  of  the  parties  at  the 
time  the  writ  Is  served,  but  if  the  garnishee  then  owes  any  debt  to,  or  has 
in  his  possession  effects  of,  the  defendant,  to  which  the  garnishment  can 
attach,  the  court  may  Include  in  Its  determination  any  further  indebtedness 
accruing,  or  property  coming  Into  possession  of  the  garnishee,  by  virtue 
of  the  same  contract  or  transaction,  between  the  time  of  such  service  and 
the  final  hearing,  requiring  the  garnishee  to  file  a  supplemental  answer,  or 
to  answer  additional  interrogatories,  in  accordance  with  the  local  practice, 
when  necessary. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Texas. 

On  February  5,  1887,  L.  V.  F.  Bandolph  obtained  a  judgment  against  W.  T. 
Hudson  and  others  in  the  United  States  circuit  court  for  the  Northern  district 
of  Texas  for  $52,026.60.  On  June  26,  1897,  Randolph's  agent  made  affidavit 
In  due  form  to  obtain  a  writ  of  garnishment  to  A.  H.  Tandy.  The  writ  was 
Issued  on  June  26,  1897,  and  was  duly  served  on  June  29,  1897.  A.  H.  Tandy. 
as  garnishee,  answered  the  writ,  denying  any  Indebtedness  to  Hudson,  and 
denying  that  he  had  In  his  possession  any  of  the  property  or  effects  of  Hudson. 
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He  also  specially  answered,  setting  up  a  contract  between  him  and  Hudson 
by  which  Hudson  was  to  purchase  cattle  for  him  with  money  which  he  was  to 
furnish  on  terms  as  shown  in  the  evidence  hereinafter  stated.  On  January  27, 
1898,  Randolph's  agent  made  affidavit  controverting  the  answer.  Issues  were 
tendered  and  joined,  and  on  the  trial  the  evidence  tended  to  show  that  prior 
to  June  29,  1897,  a  contract  was  entered  Into  between  the  defendant,  A.  H. 
Tandy,  and  W.  T.  Hudson,  by  which  It  was  agreed  that  said  Hudson  should 
purchase  cattle  for  the  defendant,  which  should  be  the  property  of  the  latter, 
with  money  furnished  by  the  defendant;  that  the  cattle  should  be  held  by  the 
defendant  until  such  time  as  he  should  see  fit  to  sell  the  same;  that  all  ex- 
penses of  keeping  and  handling  the  cattle  should  be  paid  by  the  defendant; 
that  when  any  of  the  cattle  should  be  sold  the  proceeds  of  the  sale  should, 
be  devoted  to  the  payment  to  the  defendant  of  all  moneys  expended  by  him  in 
the  purchase  of  the  cattle  sold,  and  for  their  care,  together  with  10  per  cent, 
interest  on  the  same;  that,  if  there  should  remain  a  profit,  it  should  be  divided 
equally  between  the  defendant  and  W.  T.  Hudson,  and,  if  there  should  be  a 
loss,  one-half  of  the  loss  should  be  borne  by  the  defendant  and  one-half  by- 
said  Hudson  (the  latter's  part  of  such  loss  to  be  made  good  out  of  any  subse- 
quent  profit  he  might  become  entitled  to  under  the  contract,  he  being  insolv- 
ent); that  in  making  said  contract  the  defendant  and  Hudson  did  not  intend 
to  become  partners;  that,  at  the  time  the  writ  of  garnishment  was  served  on 
the  defendant,  he  held  about  221  head  of  cattle  piurchased  under  the  contract, 
and  before  the  answer  was  filed  he  purchased  other  cattle  under  said  contract; 
that  some  of  the  cattle  had  been  sold  prior  to  the  filing  of  the  answer  In  gar- 
nishment, and  all  of  the  cattle  had  been  sold  prior  to  the  trial;  and  that,  after 
making  the  deductions  provided  for  under  the  contract,  there  remained  a  profit, 
Hudson's  share  of  which  under  said  contract  would  amount  to  several  thousand 
dollars, — there  having  been  no  losses,  and  the  transactions  under  said  contract 
having  been  closed.  The  testimony  which  the  plaintiff  offered  on  these  points 
consisted  of  the  answers  and  depositions  of  the  defendant,  Tandy,  whose  evi- 
dence was  the  only  proof  offered  tending  to  show  his  advances,  and  the  ex- 
lieuses  paid  by  him,  and  the  amounts  realized  from  the  cattle.  No  specific 
Item  of  the  account  between  the  defendant  and  Hudson  was  In  conflict  under 
the  evidence.  Plaintiff  further  offered  evidence  tending  to  show  that  at  the 
time  the  garnishment  was  sued  out  and  served  he  was,  and  at  the  time  of  the 
trial  remained,  the  judgment  creditor  of  W.  T.  Hudson,  by  virtue  of  a  judgment 
obtained  In  the  circuit  court,  which  is  still  unsatisfied,  to  an  amount  of  over 
^25,000.  At  the  conclusion  of  the  testimony  the  defendant  suggested  orally 
to  the  court  that  the  evidence  introduced  by  the  plaintiff  was  insufficient  to 
support  an  action  In  garnishment,  on  the  ground  that  the  same  involved  the 
settlement  of  an  account  In  partnership,  and  was  a  controversy  exclusively 
of  equitable  cognizance,  which  would  not  be  adjudicated  in  a  suit  at  law. 
The  court  held  that  the  action  did  not  involve  the  settlement  of  a  partnership 
account,  but  did  involve  an  accounting,  and  was  therefore  equitable  In  its 
nature,  and  could  not  be  entertained  in  a  suit  at  law.  The  plaintiff  ex- 
cepted to  this  action  of  the  court.  At  the  conclusion  of  the  testimony  the 
court  Instructed  the  jury  peremptorily  to  find  for  the  defendant.  To  the  charge 
of  the  court  instructing  the  jury  to  find  for  the  defendant,  the  plaintiff  ex- 
cepted. The  jury,  as  directed,  returned  a  verdict  for  the  defendant,  A.  H. 
Tandy,  garnishee.  I».  V.  F.  Randolph  brings  the  case  to  this  court  for  review 
on  writ  of  error.  It  is  assigned  as  error  that  the  court  erred  In  instructing 
tlie  jury  to  find  for  the  defendant. 

J.  M.  McCormick  and  Wendel  Spence,  for  plainlifiE  in  error. 
A.  T.  Watts  and  A.  J.  Booty,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

This  case  was  determined  in  the  court  below  on  a  question  of 
equitable  jurisdiction.    The  case  was  on  trial  at  law,  and  the  court 
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was  of  opinion  that  it  "involved  an  accounting,  and  was  therefore 
equitable  in  its  nature,  and  could  not  be  entertained  in  a  suit  at 
law."  It  is  true  that  in  the  United  States  courts  the  distinction  be- 
tween common  law  and  equity  is  maintained.  This  distinction  must 
be  observed,  even  if  it  be  abolished  by  the  code  procedure  of  the 
state  in  which  the  federal  court  is  sitting.  In  re  Sawyer,  124  U.  S. 
200,  209,  8  Sup.  Ct.  482,  31  L.  Ed.  402;  Fenn  v.  Holme,  21  How. 
481, 16  L.  Ed.  198.  Many  cases  of  accounting  arise  of  which  an  equity 
court  alone  has  jurisdiction.  But,  if  the  case  is  one  of  account- 
ing only,  it  will  be  found  that  the  complicated  nature  of  the  ac- 
counts constitutes  the  ground  for  going  into  equity.  Kirby  v.  Rail- 
road Co.,  120  U.  S.  130,  134,  7  Sup.  Ct.  430,  30  L.  Ed.  569.  The  bill 
which  invokes  this  jurisdiction  is  insufficient  if  it  only  alleges  that 
the  accounts  are  of  an  intricate  and  complicated  nature.  It  must 
descend  to  particulars,  and  state  the  facts  showing  the  intricate  and 
complex  nature  of  the  accounts.  3  Daniell,  Ch.  PI.  &  Prac.  (4th  Am. 
Ed.)  p.  1929,  and  note  1.  It  cannot  be  maintained  that  a  court  of 
equity  has  jurisdiction  of  every  action  for  goods  sold  or  money 
advanced,  where  partial  payments  have  been  made,  or  of  every  con- 
tract, express  or  implied,  where  different  sums  of  money  have 
become  due,  and  different  payments  have  been  made.  In  Fowle  v. 
Lawrason,  5  Pet.  495,  503,  8  L.  Ed.  204,  Marshall,  C.  J.,  said,  "Al- 
though the  line  may  not  be  drawn  with  absolute  precision,  yet  it 
may  be  safely  affirmed  that  a  court  of  chancery  cannot  draw  to  itself 
everv  transaction  between  individuals  in  which  an  account  between 
parties  is  to  be  adjusted."  In  the  absence  of  other  matters  of  equi- 
table cognizance,  tiie  unquestioned  rule  is  that  courts  of  equity  will 
not  take  jurisdiction  unless  great  complexity  exists  in  the  accounts. 
There  was  no  evidence  in  the  case  showing  any  complication  in  the 
account  between  Tandy  and  Hudson.  The  account  consisted  only 
of  amounts  advanced  and  expenses  paid  by  Tandy.  The  only  other 
matter  to  be  considered  in  the  accounting  is  the  amount  realized 
from  the  sale  of  the  cattle,  and  the  bill  of  exceptions  shows  that 
Tandy's  statement  on  this  subject  was  accepted  without  other  evi- 
dence. The  record  before  us  shows  no  such  intricate  and  complex 
account  as  requires  the  interposition  of  a  court  of  equity. 

When  the  writ  of  garnishment  was  served  on  Tandy,  he  held  about 
221  head  of  cattle  bought  under  the  contract.  Hudson,  the  pur- 
chaser,  had  a  contingent  interest  in  them,  for  he  was  to  have  one-half 
of  the  profits  from  the  sale  of  the  cattle.  Other  cattle  were  purchased 
before  the  garnishee  answered.  It  is  important  to  note  tiiat  some 
of  the  cattle  had  been  sold  before  the  garnishee  answered.  One- 
half  ot  the  proceeds  of  such  sale,  after  deducting  moneys  advanced 
by  Tandy,  with  interest  and  expenses,  belonged  to  Hudson.  This 
was  the  status  when  the  answer  was  filed.  Before  the  trial  all  the 
cattle  were  sold.  The  evidence  showed  that  after  deducting  ad- 
vances, interest,  and  expenses,  there  remained  a  profit,  and  that 
under  the-  contract  Hudson's  share  was  several  thousand  dollars. 
The  transactions  under  the  contract  had  been  closed.  Clearly,  Hud- 
son, the  defendant  in  the  judgment,  could  have  maintained  an  action 
at  law  for  his  share  of  the  profits  remaining  in  Tandy's  hands,  for 
39  C.C.A.— 23 
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their  joint  trading  venture  was  endel.    This  being  true,  the  gar- 
nishee, Tandy,  is  indebted  to  Hudson  in  the  sense  of  the  statute  aa- 
thorizing  garnishment.    Rev.  St.  Tex.  art.  219;  Rood,  Garnish.  §  57. 
The  general  rule  is  that  the  liability  of  the  garnishee  is  determined 
solely  with  reference  to  the  facts  as  they  existed  when  the  writ  was 
served.    Id.  §  49.    This  doctrine,  however,  is  modified  in  some  of 
the  states  by  the  garnishment  statutes,  and  in  others  the  courts 
have  limited  its  application.    "Some  liability,"  said  Chief  Justice 
Shaw,  "must  exist  at  that  time,  in  order  to  charge  him;   but  that 
liability  may  be  greatly  modified,  and  even  discharged,  by  subse- 
quent events."    Smith  v.  Stearns,  19  Pick.  20,  23.    In  Edgerton  v. 
Martin,  35  Vt.  116,  it  was  held  that  by  the  service  of  the  writ  "the 
plaintiffs  gained  the  right  that  the  goods,  effects,  and  credits  of 
the  defendants  then  in  the  trustee's  hands,  as  well  as  all  collections 
which  he  should  afterwards  make  on  the  demands  turned  out  to 
him,  should  be  applied  on  his  liabilities  fpr  them,  in  accordance  with 
the  contract  between  them  existing  at  the  time  the  process  was 
served."    In  Insurance  Co.  v.  West,  8  Watts  &  S.  350,  it  was  held  that 
a  claim  uncertain  at  the  time  of  the  service  of  the  writ,  but  ren- 
dered certain  at  the  time  of  the  answer,  was  embraced  in  the  levy. 
The  Texas  statutes,  we  think,  do  not  confine  the  investigation  to  the 
status  existing  when  the  writ  w^as  served.    The  garnishee  is  to  be 
discharged,  should  it  appear  from  his  answer  that  he  is  not  indebted 
to  the  defendant,  and  was  not  so  indebted  when  the  writ  of  garnish- 
ment was  served  on  him,  and  that  he  has  not  in  his  possession  any 
effects  of  the  defendant,  and  had  not  when  the  writ  was  served. 
Rev.  St.  Tex.  1805,  art.  227.    On  and  after  the  ser\'ice  of  the  writ 
•of  garnishment,  it  is  not  lawful  for  the  garnishee  to  pay  to  the  de- 
fendant any  debt,  or  to  deliver  to  him  any  effects.    Id.  art  225. 
These  statutes  are  applicable  in  the  United  States  courts.    Rev.  St. 
U.  S.  §§  915,  916;   RaUroad  Co.  v.  Hart,  114  U.  S.  654,  5  Sup.  Ct. 
1127,  29  L.  Ed.  226.    Construing  the  Texas  statutes  cited  above, 
the  supreme  court  of  that  state  has  held  that  a  writ  of  garnishment 
appropriates  whatever  the  garnishee  owes  at  the  time  of  his  answer, 
as  well  as  that  owing  at  the  service  of  the  writ.     Cause  v.  Cone,  73 
Tex.  239,  11  S.  W.  162.    When  necessary,  we  think  the  court  can 
so  control  the  making  up  of  the  issues  in  the  case  as  to  settle  the 
controversy  relative  to  the  entire  fund  in  the  hands  of  the  garnishee. 
Where  the  garnishee,  after  answering,  receives  additional  funds  on 
a  contract  in  force  when  the  writ  was  served,  there  can  be  no  objec- 
tion to  requiring  the  garnishee  to  file  a  supplemental  answer,  or  ta 
answer  additional  interrogatories,  as  the  local  practice  may  be,  so 
that  the  whole  matter  may  be  determined.    The  judgment^ of  the 
circuit  court  is  reversed,  and  the  cause  remanded. 
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(98  Fed.  942.) 

FRANKFORD  REAL-ESTATE,  TRUST  &  SAFE-DEPOSIT  CO.  v.  JACK- 
SON COUNTY. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  2,  1900.) 

No.  600. 

Municipal  Corporations— Power  of  Illinois  Counties  to  Issue  Interest- 
Rea.riko  Warrants 

The  Illinois  statute  of  May  31.  1879  (Kurd's  Rev.  St.  c.  14(5a,  §§  1,  2), 
providing  that  warrants  "payable  on  demand"  shall  be  issued  upon  the 
treasurer  of  the  state  or  any  county  or  municipality  only  when  there  shall 
be  sufficient  money  in  the  appropriate  fund  to  pay  the  same,  except  that, 
when  there  shall  be  no  money  to  meet  the  ordinary  and  necessary  ex- 
penses, warrants  may  be  authorized  and  issued  in  anticipation  of  taxes 
levied,  does  not  affect  the  power  of  a  county,  existing  under  prior  statutes, 
and  recognized  by  the  decision  of  the  supreme  court  of  the  state,  to  issue 
interest-bearing  orders,  payable  at  specified  times  in  the  future,  in  pay- 
ment of  contractors  for  the  building  of  a  jail;  nor  are  such  orders  ren- 
dered invalid  because  they  are  negotiated  by  the  county,  and  the  proceeds 
used  to  pay  the  contractors. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

This  is  an  action  of  assumpsit  on  six  warrants  drawn  by  the  clerk  upon  the 
treasurer  of  Jackson  county,  111.,  each  for  five  hundred  dollars,  upon  interest 
coupons  attached  thereto,  and  upon  coupons  cut  from  other  warrants  of  the 
same  tenor  and  origin.  The  warrants  bear  date  February  1,  1895,  are  made 
payable  two  and  three  years  after  date,  and  otherwise  are  alike.  The  board 
of  supervisors  of  Jackson  county,  at  their  July  term,  1894,  adopted  a  resolu- 
tion instructing  the  building  committee  to  proceed  to  contract  for  the  building 
of  the  jail  as  per  plans  and  specifications  adopted,  and  directing  further  that 
"the  committee,  in  advertising  for  bids  In  this  work,  will  designate  the  man- 
ner in  which  the  same  shall  be  paid  for,  namely,  in  interest-bearing  county  or- 
ders, said  orders  to  draw  interest  at  the  rate  of  .5  per  cent,  per  annum  from 
date.  Interest  payable  annually," — naming  here  times  of  payment  for  specified 
sums,  commencing  at  five  and  ending  with  ten  years  after  date,  and  conclud- 
ing: '*The  clerk  is  hereby  authorized  to  draw  these  interest-bearing  orders  as 
the  work  progresses,  and  in  accordance  with  the  contract  as  made  by  the  said 
conmaittee."  Later,  at  the  same  term,  the  committee's  report  of  bids  received 
and  those  accepted  was  approved,  and  on  motion  **the  superintendent  was  em- 
powered to  purchase  all  lumber,  paints,  iron,  etc.,  as  needed  for  the  building.'' 
At  the  ensuing  September  term  the  committee  reported  the  work  progressing 
satisfactorily,  but  "the  contractors  finding  some  difficulty  in  realizing  on  their 
orders."  At  a  called  term,  on  January  23,  1895,  correspondence  with  Eastern 
capitalists  was  reported,  and  resolutions  offered  and  adopted  to  the  effect  that 
for  the  payment  of  the  orders  issued  and  to  be  issued  the  sum  of  $2,500  be 
set  apart  each  year  from  the  levy  of  seventy-five  cents  on  the  one  hundred 
dollars  valuation,  levied  for  county  expenses;  that  said  orders  be  made  pay- 
able $1,5(X)  each  year  for  two  years  from  date,  $2.(X)0  each  year  thereafter  to 
and  including  the  ninth  year  from  date,  ''or  so  much  as  may  be  needed  to 
complete  the  jalF';  that  the  orders  shaU  bear  five  per  cent,  annual  interest, 
payable  semiannually;  that  anything  to  the  contrary  in  the  resolutions  of 
July  12th  and  September  14th  is  repealed  so  far  as  it  relates  to  said  orders, 
and  that  the  form  of  the  orders  and  coupons  be  as  follows: 

"$ ,  Jackson  County,  Illinois.  No.  . 

•Treasurer  of  said  County. 


18^. 


**0n  or  before years  from  date  pay  to ,  or  bearer,  the  sum  of 

five  hundred  dollars,  with  interest  at  the  rate  of  five  per  cent.  (5%)  per  annum. 
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payable  semiannually  (as  per  coupon  attached),  out  of  funds  collected  under 
the  levy  for  county  expenses  of  seventy-five  (75)  cents  on  one  hundred  dollars 
($100)  valuation  in  accordance  with  the  resolutions  of  the  board  of  supervisors 
adopted  Jan.  28d,  1896.  This  order  is  issued  in  part  payment  for  building  county 
Jail. 

.  "By  Order  of  County  Board. 
''Countersigned  by 

** ,  Treasurer. 

•• ,  Clerk. 

"No.  .  ^ 


"Date .  18—. 

**The  treasurer  of  Jackson  county,  Illinois,  will  pay  the  bearer  twelve  and 
*®/ioo  dollars,  being  six  months'  interest  on  county  order  of  above  number, 
due  on  above  date.  ,  Clerk. 

"Attest: 

" ,  Treasurer.** 

And  thereupon  the  record  proceeds:  "On  motion  Mr.  Hartman,  the  clerk 
be,  and  is  hereby,  authorized  to  issue  thirteen  thousand  dollars  ($13,000)  in 
jail  orders,  as  stated  in  the  resolutions  just  adopted,  with  semiannual  interest 
coupons  at  five  per  cent.  (5%)  interest,  the  same  being  in  five  hundred  dollar 
($500)  orders.  Four  thousand  dollars  ($4«000)  of  said  orders,  which  is  held 
by  the  First  National  Bank  of  Murphysboro,  111.,  to  be  exchanged  by  the  clerk, 
if  said  bank  so  desire.  The  remaining  nine  thousand  dollars  ($9,000)  to  be 
sold  to  Edward  C.  Jones  &  CJo.,  of  New  York,  at  ninety-four  (94)  cents  on  the 
dollar,  and,  if  the  said  Edward  C.  Jones  &  Co.  decline  to  take  them,  to  then 
sell  to  any  party  or  parties  who  desire  to  purchase  them  at  that  rate  (ninety- 
four  [94]  cents  on  the  dollar)  or  better."  On  the  ensuing  March  4th  the  com- 
mittee reported  as  follows:  "That  in  pursuance  of  an  order  of  this  board 
made  January  23,  A.  D.  1895,  relating  to  the  Issuance  of  county  orders  in  the 
sum  of  ($9,000)  nine  thousand  dollars,  and  which  was  ordered  to  be  sold  at 
94  cents  on  the  dollar  to  Edward  O.  Jones  and  Company,  of  New  York,  we  here- 
with submit  that,  after  a  very  elaborate  amount  of  correspondence  between 
Edward  C.  Jones  and  Company  and  your  committee,  we  finally  succeeded  In  se- 
curing an  order  that  was  acceptable  to  them.  The  committee,  not  being  bonded 
officers  of  the  county,  had  a  delicacy  In  handling  any  fund  i)elonging  to  the 
county  obtained  on  sale  of  said  orders,  and  therefore  requested  the  county 
clerk,  J.  L.  Ozbum,  to  forward  said  orders  to  New  York,  which  was  done,  and 
a  draft  forwarded  through  the  First  National  Bank  of  Carbondale.  Upon  the 
arrival  of  said  draft  In  the  sum  of  eight  thousand  four  hundred  and  sixty  dol- 
lars ($8,400),  the  county  clerk  gave  his  check  to  the  said  bank,  and  took  up 
the  orders  held  by  that  bank  as  collateral  for  funds  advanced  to  the  contractors 
and  superintendent  of  construction  In  the  following  sums:  Three  orders  of 
one  hundred  dollars  each,  payable  to  Hayden  &  Prlckett;  one  order  of  four 
hundred  dollars,  payable  to  Hayden  &  Prlckett;  six  orders  of  five  himdred 
dollars  each,  made  payable  to  Hayden  &  Prickett;  one  order  of  one  hundred 
dollars,  payable  to  J.  S.  Hartman;  one  order  of  two  hundred  dollars,  made 
payable  to  J.  S.  Hartman.  ♦  ♦  ♦  Said  orders  were  canceled  by  the  clerlt, 
and  are  herewith  presented.  We  recommend  that  the  same  be  canceled  on 
the  books,  and  that  they  be  destroyed  by  fire,  in  the  presence  of  this  board." 
At  the  July  term,  1895,  the  committee  reported:  **The  building  is  virtually 
completed.  ♦  ♦  ♦  $2,700  in  orders  have  been  issued  in  payment  of  the 
work  of  building.  It  will  take  $6,000  more  orders  to  pay  all  claims  and  com- 
plete the  building  in  all  its'  details.  We  therefore  recommend  that  the  county 
clerk  be  instructed  to  issue  the  above  amount  in  a  routine  series  on  the  order 
of  the  building  committee;''  and  later  a  further  issue  to  the  amount  of  $2,500 
was  authorized. 

A  transcript  of  these  and  other  relevant  proceedings  of  the  board  of  super- 
visors was  admitted  In  evidence,  but  the  warrants  and  coupons  were  excluded 
on  the  ground  that  their  execution  was  not  authorized  by  law.  The  plaintiff 
In  error  asserts  authority  therefor  in  section  26,  c.  34,  p.  655,  1  Starr  &  C.  Ann. 
St.,  which  provides:  "It  shall  be  the  duty  of  the  county  board  of  each  county, 
first,  to  erect  or  otherwise  provide,  when  necessary  and  the  finances  of  the 
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county  will  justify  it,  and  keep  in  repair  a  suitable  court  house,  jail  and  otber 
necessary  county  buildings,  and  to  provide  proper  rooms  and  offices  for  the 
accommodation  of  the  several  courts  of  record  of  the  county,  and  for  the  county 
board,  county  clerk,  county  treasurer,  recorder,  sheriff  and  the  clerks  of  the 
said  courts,  and.  to  provide  suitable  furniture  therefor.  But  for  counties  not 
under  township  organization,  no  appropriations  shall  be  made  for  the  erection 
of  public  buildings  without  first  submitting  the  proposition  to  a  vote  of  the 
people  of  the  county,  and  said  vote  shall  be  submitted  in  the  same  manner 
and  under  the  same  restrictions  as  provided  for  in  like  cases  in  section  27  of 
this  act."  The  contention  of  the  defendant  in  error  is  that  the  act  quoted  is 
limited  by  the  following  provisions  of  the  act  of  1879  (chapter  146a,  Rev.  St 
IlL  [Hurd's  Revision]):  "(1)  That  warrants  payable  on  demand,  shall  here- 
after be  drawn  and  issued  upon  the  treasurer  of  this  state  or  of  any 
county,  township,  city,  school  district  or  other  miiniclpal  corporation,  or  against 
any  fund  in  his  hands,  only  when  at  the  time  of  drawing  and  issuing  of  such 
warrants,  there  shall  be  si^cient  money  in  the  appropriate  fund  in  the  treas- 
ury to  pay  said  warrants.  (2)  That  whenever  there  is  no  money  in  the  treas- 
ury of  any  county,  township,  city,  school  district  or  other  municipal  corpora- 
tion to  meet  and  defray  the  ordinary  and  necessary  expenses  thereof,  it  shall 
be  lawful  for  the  proper  authorities  of  any  county,  township,  city,  school  dis- 
trict or  other  municipal  corporation,  to  provide  that  warrants  may  be  drawn 
and  issued  against  and  in  anticipation  of  the  collection  of  any  taxes  already 
levied  by  said  authorities  for  the  payment  of  the  ordinary  and  necessary  ex- 
penses of  any  such  municipal  corporation,  to  the  extent  of  seventy-five  per 
centum  of  the  total  amount  of  any  said  tax  levy:  provided,  that  warrants 
drawn  and  issued  under  the  provisions  of  this  section  shall  show  upon  the  face 
that  they  are  payable  solely  from  said  taxes  when  collected,  and  not  otherwise, 
and  shall  be  received  by  any  collector  of  taxes  in  payment  of  the  taxes  against 
which  they  are  issued,  and  which  taxes,  against  which  said  warrants  are 
drawn,  shall  be  set  apart  and  held  for  their  payment" 

George  A.  Sanders,  for  plaintiflf  in  error. 
Samuel  P.  Wheeler,  for  defendant  in  error. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  SEAMAN,  District 
Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  warrants  in  question  are  not  payable  on  demand,  were  not  is- 
sued in  order  to  raise  money  "to  meet  and  defray  the  ordinary  and 
necessary  expenses"  of  the  county,  and  therefore  do  not  come  within 
the  scope  of  either  section  of  the  act  of  1879.  It  was  so  decided 
by  the  circuit  court  of  Jackson  county  on  an  application  for  an  in- 
junction against  the  issue  of  these  particular  warrants.  The  tran- 
script of  that  adjudication  was  offered  in  evidence,  but,  if  otherwise 
competent  as  evidence  upon  any  issue  in  the  case,  it  was  properly 
excluded,  because  not  authenticated.  It  is  not  denied,  however, 
that  the  injunction  was  applied  for,  and  that  in  refusing  it  the  cir- 
cuit judge  expressed  the  following  opinion: 

•*The  right  to  provide  for  the  payment  of  contractors  erecting  a  county  jail 
by  interest-bearing  county  orders  payable  at  specified  times  in  the  future  is 
recognized  by  our  supreme  court  in  Jackson  Co.  v.  Rendleman,  100  lU.  379. 
It  is  contended,  however,  that  the  act  of  May  31,  1879,  providing  for  the  issu- 
ing of  warrants  on  county  treasurer,  etc.,  has  rendered  nugatory  that  decision. 
In  my  opinion,  the  act  mentioned  has  no  reference  to  an  interest-bearing 
county  order,  payable  at  a  specified  time  in  the  future,  and  Issued  in  pursuance 
of  a  contract  like  the  one  in  question.  The  act  is  limited  to  demand  orders 
and  those  issued  to  meet  and  defray  ordinary  expenses." 
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That  seems  to  us  to  be  the  right  view  of  the  question.  The  dis- 
tinctions pointed  out  in  the  brief  for  the  defendant  in  error  betwewi 
this  and  the  Rendleman  Case  do  not  seem  to  be  substantial.  The 
one  distinction  which  is  claimed  to  be  vital  is  that  in  that  case 
^*the  order  was  issued  to  the  contractor  in  payment  for  work  for 
which  the  county  had  authority  to  contract,  [while]  in  the  case  at 
bar  the  order  was  issued  to  a  money  lender  for  money  which  the 
county  ♦  ♦  ♦  had  no  authority  to  borrow."  The  building  of  a 
county  jail  was  a  work  for  which  the  county  had  authority  to  con- 
tract, and  to  issue  its  warrants  in  payment,  and  we  cannot  think 
that  the  warrants  issued  for  such  a  purpose  are  to  be  deemed  valid 
if  issued  directly  to  a  contractor  in  payment  for  work  or  material, 
but  invalid  if  issued  for  money  which  was  paid  at  once  to  the  con- 
tractor or  his  assignee.  At  most,  only  the  discount  necessary  to 
obtain  money  on  the  warrants  was  involved,  and  in  respect  to  that 
the  supervisors  were  under  no  restrictions,  except  of  good  faith. 
They  may  have  been  bound  in  good  conscience  to  make  good  to 
contractors  the  discounts  suffered  on  the  warrants  first  issued,  and 
to  keep  the  work  going  it  may  have  been  necessary  or  prudent  to 
make  the  warrants  at  par  as  good  as  cash  to  the  contractors,  and 
to  accomplish  that  it  was  doubtless  found  more  economical  to  sell 
the  warrants  in  round  sums  than  to  deal  separately  with  each  con- 
tractor. Indeed,  there  was  no  other  practicable  way  of  distributing 
the  cost  of  the  work  for  payment  in  equal  or  nearly  equal  annual 
sums,  multiples  of  |500,  over  a  number  of  years,  as  was  contem^dated 
from  the  beginning.  The  original  warrants  issued  to  the  different 
contractors  were  in  various  sums,  more  often  greater  or  less  than 
equal  to  f 500  or  a  multiple  thereof,  and  in  no  proper  sense  can  it 
be  said  that  the  warrants  finally  issued  were  executed  for  the  pur- 
pose of  funding  a  prior  indebtedness.  They  were  a  part  of  the 
scheme  from  the  beginning,  and  if,  during  the  progress  of  the  work, 
orders  or  warrants  were  given  to  contractors  to  be  held  until  sub- 
stituted by  or  paid  with  the  proceeds  of  orders  issued  according  to 
the  original  plan,  the  latter  are  not,  on  that  account,  to  be  con- 
demned as  invalid.  The  doctrine  that  a  municipal  body  like  a  city, 
town,  or  county  cannot  issue  a  funding  bond  without  special  au- 
thority is  conceded,  but  we  believe  it  has  never  been  applied,  and 
think  it  ought  not  to  be  applied,  to  such  a  case.  The  court  erred  in 
refusing  to  admit  the  warrants  and  coupons  in  evidence,  and  for  that 
reason  the  judgment  is  reversed,  with  direction  to  grant  a  new  trial. 
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(96  Fed.  968.) 

BRIEGAL  V.  SOUTHERN  PAC.  CO. 

(Circuit  C>>urt  of  Appeals,  Fifth  Circuit    January  9,  1900.) 

No.  842. 

Master  and  Servant— Fbllow  Servants— Railroad  Engineers  and  Fire- 
hen. 

Plaintiff,  who  was  employed  as  a  fireman  on  an  engine  of  defendant  rail- 
road company,  while  oiling  a  turntable  by  direction  of  the  engineer,  which 
was  a  matter  properly  within  the  duty  of  the  engineer  to  have  attended 
to,  under  the  circumstances  and  the  rules  of  the  company,  was  injured 
through  the  negligent  act  of  the  engineer.  Held  that,  under  the  common- 
law  rule  as  declared  by  the  courts  of  the  United  States,  the  engineer  was 
a  fellow  servant  with  plaintiff,  for  whose  negligence  the  master  was  not 
llable.i 

In  Error  to  the  Circuit  Ck)urt  of  the  United  States  for  the  Western 
District  of  Texas. 
Millard  Patterson  and  C.  N.  Buckler,  for  plaintiff  in  error. 
T.  J.  Beall,  for  defendant  in  error. 

Before  PABDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge..  A.  G.  Briegal,  plaintiff  in  error,  filed 
in  the  district  court  of  El  Paso  county,  Tex.,  his  petition  claiming 
damages  against  the  Southern  Pacific  Company  in  the  sum  of  f  10,000 
for  personal  injuries.  A  petition  and  bond  were  filed  by  the  said  rail- 
way company  for  removal,  and  the  case  was  removed  to  the  United 
States  circuit  court,  Western  district  of  Texas.  The  plaintiff,  Brie- 
gal, alleged  in  his  petition  that  on  February  9,  1898,  he  was  in  the 
employ  of  the  defendant  as  a  fireman  on  a  "helper  engine,"  which  ran 
between  the  stations  of  Bowie  and  Dragoon  Summit,  in  the  territory 
of  Arizona;  that  on  said  date,  when  said  engine  arrived  at  Dragoon 
Summit,  he  was  ordered  by  E.  eT.  Bowers,  who  was  the  foreman  of  the 
roundhouse  at  Bowie,  and  in  charge  of  all  the  machinery  and  en- 
gines at  said  Bowie  station,  to  oil  the  turntable  at  said  Dragoon  Sum- 
mit; that  plaintiff  obeyed  said  order,  and  got  down  in  the  pit  of  the 
turntable,  and  was  engaged  in  oiling  the  same,  when  the  said  Bowers 
started  said  turntable,  and  caused  the  same  to  revolve,  w^ithout  notify- 
ing the  plaintiff,  and  his  hand  was  caught  and  injured;  that  it  was 
not  within  the  scope  of  plaintiff's  duty  and  employment  as  a  fireman 
to  oil  the  turntable,  and  that  oiling  the  turntable  was  within  the 
scope  of  the  employment  of  said  Bowers,  and  that  oiling  the  same  sul)- 
jected  him  to  risks  not  contemplated  by  his  contract  of  hiring,  and 
that  said  turntable  was  under  the  care,  management,  and  control  of 
said  E.  J.  Bowers,  as  roundhouse  foreman  on  that  part  of  defendant's 
road;  that  it  was  negligence  on  the  part  of  the  said  Bowers  to  start 
said  turntable  without  notice  to  plaintiff  of  his  intention  to  do  so; 
and  that  in  doing  so  the  place  where  plaintiff  was  set  to  work  was 

1  As  to  who  are  fellow  servants,  see  note  to  Flippin  v.  Kimball,  81  C.  O.  A. 
280. 
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rendered  unsafe,  and  that  thereby  defendant  violated  its  obligation 
to  furnish  plaintiff  a  safe  place  at  which  to  labor,  so  that  the  accident 
hereinbefore  described  was  caused,  and  the  plaintiff  was  injured  as 
above  mentioned.  The  defendant  filed  its  original  answer,  which 
consisted  of  a  general  demurrer,  general  denial,  and  a  special  answer 
setting  up  that  plaintiff  assumed  the  risk  arising  from  oiling  the  turn- 
table, contributory  negligence,  and  that  the  said  E.  J.  Bowers  and  the 
plaintiff  were  fellow  servants.  The  case  was  tried  at  the  April  term, 
1899.  The  defendant  company  requested  the  court  to  instruct  the 
jury,  after  the  evidence  was  all  in,  to  return  a  verdict  for  the  defend- 
ant, which  said  instruction  was  given  by  the  court.  The  plaintiff 
excepted  to  the  court's  action  before  the  jury  retired,  and  tendered 
his  bill  of  exceptions,  which  is  found  in  the  transcript. 

The  most  favorable  statement  of  the  plaintiff's  case  in  the  court 
below  is  furnished  by  giving  his  own  evidence,  which  is  as  follows : 

"In  the  month  of  February,  1898,  I  was  In  the  employ  of  the  defendant,  the 
Southern  Pacific  Company,  at  Bowie,  In  the  territory  of  Arizona.  I  was 
employed  as  fireman  on  what  is  known  as  a  'helper  enjrlne.'  At  Bowie  there 
is  a  roundhouse,  and  three  engines  stationed  there  aU  the  time.  They  are  all 
helper  engines,  and  each  engine  has  a  separate  crew.  The  purpose  of  having 
the  roundhouse,  engines,  and  crews  at  Bowie  was  for  helping  up  the  road 
engines  each  side  of  Bowie  station.  Mr.  E.  J.  Bowers  was  the  roundhouse 
foreman  at  Bowie  at  the  time  I  was  injured.  He  had  charge  of  the  roimdhouse 
and  all  three  of  the  engines  and  crews,  and  all  machinery  and  all  employ^ 
connected  with  the  motive  department  at  that  place.  There  were  seven  or 
eight  different  tracks  at  Bowie,  and  also  a  turntable  there.  I  had  oiled  this 
turntable  at  Bowie,  on  one  occasion  before  I  was  injured.  Mr.  Bowers,  the 
roundhouse  foreman,  ordered  me  to  oU  it.  I  oiled  it  by  myself  without  the 
aid  of  any  person.  On  the  occasion  when  I  was  hurt,  Mr.  Bowers  and  myself 
had  helped  a  train  up  the  hiU  from  Bowie  to  Dragoon  Sunmiit.  When  we  ar- 
rived there,  and  our  helper  engine  was  detached  from  the  through  train,  we 
ran  the  helper  engine  onto  the  side  track,  and,  after  I  cleaned  up  the  engine 
and  wet  down  the  coal,  Mr.  Bowers  ordered  me  to  get  the  oil  can  and  oil  the 
turntable  at  Dragoon  Summit.  I  got  the  oil  can,  and  went  down  into  the  pit 
of  the  turntable  for  the  purpose  of  oiling  the  same.  I  had  been  at  work  for 
some  time,  and  had  oiled,  I  think,  four  wheels,  and  had  hold  of  the  fifth  wheel 
for  the  purpose  of  turning  it  so  as  to  get  the  oil  hole  perpendicular,  so  that  I 
could  pour  in  the  oil.  I  had  turned  the  little  wheel  just  so  that  my  hand  was 
on  top  of  the  wheel,  and  just  then  Mr.  Bowers,  witliout  giving  me  any  notice 
or  warning,  started  the  turntable  to  moving,  and  in  doing  so  it  caught  my 
hand  between  the  wheel  and  the  rail.  The  manner  in  which  I  oiled  the  turn- 
table is  as  follows:  I  went  to  the  little  wheel,  and,  if  I  found  that  the  oil 
hole  was  not  perpendicular,  I  took  hold  of  it  and  turned  it  aroimd  so  as  to 
bring  the  oil  hole  on  top,  and  then  would  pour  in  the  oil,  and  go  to  another 
wheel,  and  oil  it  In  the  same  way;  and  as  I  was  attempting  to  oil  the  fifth 
wheel  in  the  same  way  my  arm  was  caught  by  reason  of  Mr.  Bowers  starting 
the  turntable  without  notifying  me  that  he  was  going  to  do  so.  When  I 
went  down  into  the  pit  for  the  purpose  of  oiling  the  turntable  it  was  sta- 
tionary, and  had  not  been  revolving,  and  I  had  oiled  four  wheels  before  the 
turntable  was  moved  at  all,  and,  as  I  said  before,  I  was  engaged  in  oiling  the 
fifth  wheel  when  the  turntable  was  started  by  Mr.  Bowers.  This  is  the  first 
time  that  It  had  been  moved  or  started  while  I  had  been  oiling  it  These  three 
engines  and  their  crews  are  kept  at  the  roundhouse  for  the  purpose  of  helping 
loaded  cars  up  the  hill  to  Dragoon  Summit,  and  when  we  get  to  the  top  of  the 
hill  the  helper  engine  is  detached,  placed  upon  the  turntable,  and  turned  around 
so  that  it  heads  down  towards  Bowie.  These  helper  engines  run  from  Bowie 
to  Dragoon  Summit  in  helping  trains  up  the  hill,  two  or  three  times  a  day,  and 
sometimes  more,  owing  to  the  amount  of  traffic  over  the  main  line.  Mr.  Bow- 
ers had  the  exclusive  control  over  these  three  engines  and  roundhouse  and  the 
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employes  operating  tiie  engines.  Q.  State  what  Mr.  Bowers  did  there.  A.  He 
was  foreman  there.  He  had  the  say  over  everything  in  the  line  of  motive 
power,  just  as  the  master  mechanic  would  in  Tucson.  And  there  was  nobody 
in  that  department  over  and  above  Mr.  Bowers  in  authority.  When  my 
hand  was  caught,  the  little  finger  and  the  one  next  to  it  on  my  left  hand 
were  so  badly  mashed  that  it  became  necessary  to  amputate  them  at  the 
Joints  where  they  Joined  my  hand.  The  other  two  fingers  on  my  left  hand 
were  badly  mashed,  and  are  now  so  stiff  and  drawn  that  they  are  of  no  value 
to  me  whatever.  I  cannot  use  them  for  any  purpose.  And  the  knuckle  and 
bone  of  my  hand  where  the  big  finger  Joins  my  hand  was  bruised  and  broken 
and  forced  down  into  the  palm  of  my  hand,  where  it  now  protrudes.  Before 
I  was  hurt  I  was  earning  from  $75  to  $115  per  month.  I  was  then  24  years 
of  age.  The  reason  I  got  down  Into  the  pit  was  because  Mr.  Bowers  ordered 
me  to  do  so.  At  the  time  I  was  injured  there  were  three  engineers  stationed 
at  Bowie  In  charge  of  the  helper  engines, — Mr.  Walker,  Mr.  Bowers,  and  Mr. 
Pierce;  and  each  of  the  engineers  ran  his  engine  up  to  the  summit,  helping 
loaded  trains.  They  alternated  in  that  work.  Dragoon  Summit  is  about  45 
miles  from  Bowie  station.  There  was  nobody  present  when  I  was  injured  ex- 
cept Mr.  Bowers  and  myself.  It  was  my  duty  as  fireman  to  go  with  the  engine 
to  Dragoon  Summit,  when  ordered  by  Mr.  Bowers,  and  every  time  we  would 
go  to  the  summit  the  turntable  would  be  used  in  turning  the  engine.  I  was 
employed  at  Bowie  altogether  as  a  fireman  about  12  or  13  months  before  I 
was  hurt.  I  was  employed  once  at  Bowie.  Then  I  went  onto  the  main  line. 
Then  Mr.  Bowers  told  me  to  come  and  take  the  position  at  Bowie  the  second 
time.  Putting  it  altogether,  I  worked  at  Bowie  station  about  12  or  13  months, 
but  altogether  I  worked  for  the  Southern  Pacific  Company  about  three  years 
and  very  near  three  months;  always  as  a  fireman.  I  never  oiled  but  two  turn- 
tables in  my  life,  the  one  at  Bowie  and  the  one  at  Dragoon  Summit;  and  I 
believe  I  oiled  one  a  very  long  time  ago.  Thore  was  nothing  diflicult  or  compli- 
cated about  the  work  of  oiling  the  turntable.  The  machinery  is  simple,  and, 
but  for  somebody's  carelessness,  there  is  no  danger  about  oiling  a  turntable. 
Any  one  can  oil  a  turntable.  It  does  not  require  skilled  labor.  I  do  not  know 
whose  business  it  is  to  oil  the  turntable.  It  was  my  duty  to  obey  Mr.  Bowers 
when  he  ordered  me  to  oil  the  turntable,  and  I  made  no  objection  whatever  to 
oiling  it.  I  had  on  gloves  at  the  time  I  was  oiling  the  turntable.  My  glove 
did  not  get  caught  between  the  wheel  and  the  rail.  It  is  not  true  that  before 
I  got  down  into  the  pit  to  oil  the  turntable  that  Mr.  Bowers  and  I  had  agreed 
to  oil  the  same.  Mr.  Bowers  never  bothered  his  head  about  oiling  the  turn- 
table. The  turntable  turned  awfiilly  Lard,  and  that  Is  the  reason  we  could 
not  turn  the  engines  with  that  turntable,  and  consequently  Mr.  Bowers  said, 
•We  will  oil  that  turntable  so  as  to  make  it  go  around  lighter.*  There  are  a 
number  of  these  little  wheels  in  this  turntable,  and  there  Is  a  little  oil  hole  in 
each  of  them.  This  oil  hole  was  upside  down,  and  I  took  hold  of  the  wheel 
and  turned  it  so  that  I  could  pour  the  oil  into  this  oil  hole.  These  little 
wheels  are  loose,  and  have  some  play  between  the  rails,  and  you  can  turn  them 
easily  with  your  hand.  They  are  loose  because  the  center  of  the  turntable  rests 
on  a  pivot  or  center  piece,  and  the  weight  of  the  turntable  Is  on  this  center, 
and  not  on  these  little  wheels.  I  did  not  state  to  Mr.  Pratt  that  my  hand  was 
hurt  because  my  glove  got  caught  between  the  wheel  and  the  rail.  I  told 
Mr.  Pratt  that  I  was  turning  the  wheel,  and  my  hand  was  caught  between 
the  wheel  and  the  rail.  I  did  not  say  to  Mr.  Pratt  that  it  was  an  accident. 
Q.  Wasn't  you,  as  Mr.  Bowers  turned  the  table  for  you —  When  you  were 
applying  the  oil  as  the  wheels  came  to  you,  wasn't  he  turning  and  didn't  he 
turn  the  table?  A.  No,  sir;  my  goodness,  no.  Why,  my  goodness,  no.  If  he 
had  been,  I  would  have  left  the  wheel  alone.  I  could  never  apply  the  oil  If  he 
had  done  that.  I  would  never  had  my  hands  there  so  as  to  get  the  wheels 
around  if  he  had  been  turning  the  turntable.  Sometimes  in  turning  the  turn- 
table some  of  the  little  wheels  won't  turn.  I  did  not  state  to  Mr.  Bowers 
that,  after  my  hand  was  hurt,  that  one  of  the  wheels  did  not  revolve,  and  that 
I  took  hold  of  It  with  my  hand,  and  In  so  doing  ran  it  through  and  over  the 
circle  rail.  When  I  came  out  of  the  pit  after  my  hand  was  hurt  I  said  to  Mr. 
Bowers:  'You  see  my  hand?  My  linp^rs  are  all  hanging  in  threads.'  I  said 
to  him:    'Why  did  you  turn  the  turntable?'    He  said  to  me:    Tt  Is  all  my  fault. 
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If  I  bad  not  tamed  the  table,  you  would  not  bare  a  hand  like  that*  I  did  not 
say  to  Mr.  Bowers:  *If  you  will  turn  the  turntable  around  for  me,  I  will  oil  it.* 
He  had  not  turned  the  table  one  full  turn  before  I  was  hurt  He  Just  gave  a 
little  start,  and  Just  went  a  little  bit,  and  my  hand  was  hurt.  Mr.  Bowers  could 
not  see  me  where  I  was  in  the  pit  It  is  not  true  that  before  he  turned  the 
table  I  hallooed,  and  told  him  that  I  was  ready,  and  to  set  the  table  in  motion. 
I  signed  a  report  of  this  accident  after  I  was  hurt  I  read  It,  and  know  what  I 
signed.  Mr.  L.  S.  Pratt  employed  me,  and  I  was  working  for  the  Southern 
Pacific  Company  when  I  was  injured.  Mr.  Pratt  also  employed  Mr.  Bowers. 
The  report  that  I  signed  contains  the  following:  'Fireman  Briegal  was  under 
the  turntable,  oiling.  HUs  hand  got  caught  and  rolled  over  [by]  one  wheel, 
mashing  three  fingers.'  I  wrote  at  the  end  of  this  report  which  was  already 
made  out  when  it  was  presented  to  me,  the  following:  This  answer  Is  cor- 
rect, and  that  is  all  I  know  about  It'  I  told  Mr.  Pratt  that  whUe  I  was 
under  the  turntable  Mr.  Bowers  carelessly  started  the  turntable,  and  hurt  my 
hand.  I  did  not  tell  him  that  I  had  my  glove  on,  and  it  was  a  little  long,  and 
I  got  It  caught  while  the  turntable  was  being  turned.  This  accident  happened 
between  eleven  and  twelve  o'clock  in  the  morning.  It  was  light  When  I 
oiled  the  turntable  at  Bowie  no  person  helped  me.  I  turned  the  little  wheels 
with  my  hands,  the  same  as  I  did  at  Dragoon  3ummit." 

The  plaintiff  then  oflfered  the  following  written  instrument,  after 

having  proved  that  the  signature  of  L.  S.  Pratt  thereto  was  genuine, 

to  wit: 

••Office  of  Master  Mechanic. 

••Tucson,  Arizona,  December  18th,  1897. 
••Bulletin  Notice. 
••Mr.  Fred  Clark,  of  Benson,  and  Mr.  E.  J.  Bowers,  of  Bowie,  are  hereby 
appointed  roundhouse  foremen  at  the  respective  points  mentioned.  They  will 
exercise  and  have  the  same  authority  as  is  vested  in  other  foremen  holding  the 
same  positions.  Engine  men  and  other  motive-power  employes  located  at  these 
points,  and  all  other  employ^  who  may  be  temporarily  laid  over  there  or  held, 
will  also  come  under  their  supervision,  and  are  subject  to  their  orders  at  any 
time.  [Signed]    L.  S.  Pratt,  Master  Mechanic." 

Recalled: 

•*I  never  did  tell  Mr.  Pratt  that  I  was  down  In  the  turntable  pit  and  Mr. 
Bowers  was  turning  the  table  for  me.  I  told  Mr.  Pratt  that  I  had  four  or 
five  wheels  oiled,  and  Just  then  the  turntable  commenced  to  go,  and  by  turning 
that  wheel  my  hand  went  up  over  U,  and  my  hand  was  caught,  and  mashed." 

L.  S.  Pratt,  for  the  defendant,  testified,  among  other  things: 

••That  in  February,  1898,  he  was  master  mechanic  of  the  Tucson  Division. 
At  the  time  plaintiff  was  injured,  he  and  Mr.  Bowers  were  in  the  motive- 
power  department  The  head  of  that  department  Is  H.  J.  Small.  He  Is  super- 
intendent of  motive  power  at  Sacramento,  California.  The  plaintiff  and  Mr. 
Bowers  were  in  the  motive-power  department  at  Bowie.  Mr.  Bowers  was  the 
foreman  of  the  motive-power  department  at  Bowie.  The  roundhouse  foreman's 
Jurisdiction  is  supposed  to  end  at  the  turntable  at  the  station  where  he  Is 
located,  and  the  turntable  at  Bowie  is  located  about  80  or  90  feet  In  front 
of  the  roundhouse.  When  he  was  on  the  road,  and  at  the  summit,  he  was  not 
acting  in  the  capacity  of  foreman,  but  as  engineer.  The  turntable  at  the 
summit  was  used  for  the  purpose  of  reversing  the  engines  after  they  have 
helped  a  train  to  the  top  of  the  grade,  In  order  that  they  may  return  to  the 
station.  These  engines  are  stationed  at  Bowie  for  the  purpose  of  helping  trains 
up  grades  east  and  west  of  Bowie.  My  recollection  is  that  at  that  time  we  had 
three  helper  engines  and  three  crews  stationed  at  Bowie.  When  these  helper 
engines  helped  a  train  to  the  top  of  the  summit,  they  usually  run  on  the  turn- 
table, and  turn  around,  and  get  their  orders,  and  return  to  their  stations.  I 
do  not  know  whose  duty  it  is  to  oil  (he  turntable,  but  Mr.  Bowers  had  the  right 
to  oil  it    To  oil  the  turntable  Is  not  a  duty  assigned  to  anybody  especially. 
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I  have  been  in  my  present  position  two  years  and  four  months  at  Tucson. 
If  Mr.  Bowers  tliouglit  it  needed  oil,  and  lie  saw  fit  to  have  it  oiled,  he  had  a 
right  to  do  so.    It  was  admitted  that  the  turntable  was  not  out  of  order." 

All  the  other  evidence  in  the  ease  was  either  unfavorable  to  the 
plaintiff,  or  merely  cumulative. 

The  written  order  appointing  Bowers  foreman  at  Bowie  and  de- 
fining his  authority  as  such  foreman  being  in  evidence,  the  declara- 
tions of  the  plaintiff  and  others  as  to  the  extent  of  Bowers'  authority 
were  mere  conclusions,  and  of  no  avail.  The  case  made  is  that  Bow- 
ers and  the  plaintiff  were  employes  of  the  defendant  company, — Bow- 
ers as  an  engineer,  and  the  plaintiff  as  a  helper  or  fireman;  and 
Bowers  was  also  the  foreman  of  the  roundhouse  at  Bowie.  While 
running  on  the  road  and  at  Dragoon  Summit  (45  miles  from  Bowie), 
Bowers  as  engineer,  and  the  plaintiff  as  helper,  Bowers  ordered  the 
plaintiff  to  oil  the  turntable,  and  while  the  plaintiff  was  performing 
that  service  Bowers  negligently  turned  the  turntable,  whereby  the 
plaintiff  was  injured.  It  is  clear  that  at  Dragoon  Summit,  in  the 
work  then  being  done  for  the  defendant  company,  the  relation  be- 
tween Bowers  and  the  plaintiff  was  that  of  engineer  and  helper.  It 
was  within  their  employment  to  oil  the  turntable  at  that  place,  which 
they  were  required  to  use  if  the  same  needed  it.  Bowers,  as  engineer, 
had  a  right  to  do  it  himself,  or  to  direct  his  helper  to  do  it;  and  the 
helper  could  do  it  under  such  direction,  and  this  without  changing  the 
relations  between  the  parties.  At  this  time,  and  at  Dragoon  Sum- 
mit, plaintiff  and  Bowers  were  fellow  servants,  irrespective  of  any 
superior  authority  Bowers  might  have  over  the  plaintiff  at  Bowie 
roundhouse.  As  there  is  no  fellow-servant  statute  in  the  territory 
of  Arizona,  where  the  cause  of  action  originated,  it  is  not  disputed 
that  the  common-law  rule  as  to  fellow  servants  obtains.  As  the  com- 
mon law  is  declared  in  Railroad  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup. 
Ct.  914,  37  L.  Ed.  772;  Railroad  Co.  v.  Keegan,  IGO  U.  S.  259,  16  Sup. 
Ct.  269,  40  L.  Ed.  418;  Railroad  Co.  v.  Peterson,  162  U.  S.  347,  16 
Sup.  Ct.  843,  40  L.  Ed.  944;  Same  v.  Charless,  162  U.  S.  359,  16  Sup. 
Ct.  848, 40  L.  Ed.  999;  Martin  v.  Railroad  Co.,  166  U.  S.  399, 17  Sup.  Ct. 
603,  41  L.  Ed.  1051;  Mining  Co.  v.  Whelan,  168  U.  S.  88,  18  Sup.  Ct. 
40,  42  L.  Ed.  390;  without  citing  other  cases,  many  of  which  are 
at  hand, — the  pljuntiff  and  Bowers,  at  the  time  and  place  of  plaintiff's 
injury,  must  be  held  to  have  been  fellow  servants,  and  on  -the  case 
made  the  plaintiff  was  not  entitled  to  recover. 

A  careful  examination  of  the  precedents  cited  by  the  learned  coun- 
sel for  the  plaintiff  in  error  will  show  that  the  cases  themselves  are 
either  not  controlling  in  authority,  or  else  that  the  circumstances 
under  which  recovery  was  allowed  were  decidedly  different  from 
those  in  the  present  case.  The  principal  case  relied  on — Railway  Co. 
y.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  184,  28  L.  Ed.  787— has  been  very 
recently  expressly  overruled  by  the  supreme  court  of  the  United 
States.*  In  Railroad  Co.  v.  Conroy,  20  Sup.  Ct.  85,  Adv.  S.  U.  S.  85, 
44  L.  Ed. y  the  supreme  court  holds: 

**\IMtliout  attempting  to  educe  from  these  cases  a  rule  applicable  to  all  possi- 
ble circumstances,  we  think  that  we  are  warranted  by  them  in  holding  in  the 
present  case  that,  in  the  absence  of  evidence  of  special  and  unusual  powers  hav- 
ing been  conferred  upon  the  conductor  of  the  freight  train,  he  (the  engineer) 
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and  the  brakemen  must  be  deemed  to  have  been  fellow  servants  within  the 
meaning  of  the  rule  which  exempts  the  railroad  company,,  their  common  em- 
ployer, from  liability  to  one  of  them  for  injuries  caused  by  the  negligence  of 
another." 

The  case  is  exhaustively  considered,  the  authorities  fully  reviewed, 
and,  dealing  with  the  Ross  Case,  the  court,  among  other  things,  says: 

**While  the  opinion  in  the  Ross  Case  contains  a  lucid  exposition  of  many  of 
the  established  rules  regulating  the  relations  between  masters  and  servants,  and 
particularly  as  respects  the  duties  of  railroad  companies  to  their  various  em- 
ployes, we  think  it  went  too  far  in  holding  that  a  conductor  of  a  freight  train  is 
ipso  facto  a  vice  principal  of  the  company.  An  inspection  of  the  opinion  shows 
that  that  conclusion  was  based  upon  certain  assumptions,  not  borne  out  by  the 
evidence  In  the  case,  as  to  the  powers  and  duties  of  conductors  of  freight 
trains.  ♦  ♦  ♦  To  conclude,  and  not  to  subject  ourselves  to  our  own  previous 
criticism  of  proceedings  upon  assumptions  not  founded  on  the  evidence  In  the 
case,  we  shall  content  ourselves  by  saying  that  upon  the  facts  stated  and  certi- 
fied to  us  by  the  judges  of  the  circuit  court  of  appeals  we  cannot,  as  a  matter 
of  law  based  upon  those  facts,  and  upon  such  common  knowledge  as  we,  as 
a  court  can  be  supposed  to  possess,  hold  a  conductor  of  a  freight  train  to  be 
a  vice  principal  within  any  safe  definition  of  that  relation." 

The  peremptory  instruction  given  by  the  trial  judge  to  And  a  ver- 
dict for  the  defendant  was  not  erroneous  for  any  of  the  reasons  as- 
signed on  this  writ,  and  the  judgment  of  the  circuit  court  is  affirmed. 


(98  Fed.  963.) 

TEXAS  &  P.  RY.  CO.  v.  NUNI^. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  19,  1899.) 

No.  837. 

Cabbiers— Injury  to  Passengers— Negligent  Operation  of  Train. 

A  railroad  company  is  liable  for  the  negligence  of  its  servants  In  start- 
ing a  train,  after  it  had  stopped  at  a  station,  before  a  passenger  had  been 
given  sufficient  time  to  get  off,  and  suddenly  stopping  it  again,  by  which 
the  passenger,  who  was  on  her  way  to  the  door,  was  thrown  against  the 
end  of  the  car  and  injured;  and  where,  in  an  action  to  recover  for  the  in- 
Jury,  there  was  evidence  tending  to  establish  such  facts,  the  court  prop- 
erly refused  to  direct  a  verdict  for  defendant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

T.  J.  Freeman,  R.  L.  Stennis,  and  B.  G,  Bidwell,  for  plaintiff  in 
error. 

Fred  Cockrell  and  S.  P.  Hardewick,  for  defendant  in  error. 

Before  PAKDEE,  McOORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  In  this  case  the  single  error  as- 
signed is  presented  thus: 

"First.  The  court  erred  In  refusing  to  give  the  special  charge  requested  by 
the  defendant,  which  is  as  follows:  *In  this  case  the.  defendant  requests  the 
court  to  instruct  the  jury  as  follows:  The  plaintiff  has  failed  by  its  evidence 
to  make  a  cause  of  action  against  the  defendant,  and  you  are  instructed  to  re> 
turn  a  verdict  for  the  defendant'    The  ground  of  this  error  is  that  the  plain- 
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tiff,  on  the  whole  case,  failed  to  make  out  his  case  against  the  defendant.  He 
failed  to  show  any  actionable  negligence  on  part  of  the  defendant  in  any  way, 
or  that  it  did  anythhig  in  the  premises  but  what  was  its  duty  to  the  plaintiff's 
wife  at  the  time,  or  that  it  negligently  did  or  performed  such  duty.  It  is 
shown  that  the  plaintiff's  wife  was  guilty  of  contributing  negligence  in  not 
leaving  the  train  when  she  arrived  at  her  destination.  The  train  waited  long 
enough  for  her  to  have  done  so  before  it  started  on  its  journey.'* 

On  the  trial  more  than  20  witnesses  were  examined.  It  is  not 
disiHited  that  the  plaintiff's  wife  was  a  passenger  on  the  defendant's 
train  at  the  time  and  place  alleged  in  the  declaration.  The  plaintiff 
claims  that  she  was  seriously  injured  by  the  negligence  of  the  de- 
fendant's servants  in  failing  to  give  her  timely  and  proper  notice 
that  the  train  was  about  to  arrive  or  had  arrived  at  the  station  at 
which  they  knew  she  was  to  leave  the  train;  that,  upon  the  train's 
stopping  'at  that  station,  she,  by  looking  out  of  the  window,  saw 
that  it  had  arrived  at  Roscoe,  and  promptly  endeavored  to  leave 
the  train;  that  by  the  time  she  was  able  to  move  a  few  feet  from 
her  seat  towards  the  door  of  exit  the  train  began  to  move  ahead, 
and  when  she  had  reached  the  doorway  the  train  was  stopped  by 
the  servants  of  the  defendant  company  so  suddenly  and  abruptly 
that  she  was  brought  in  contact  with  some  part  of  the  car  by  the 
door,  and  without  any  fault  on  her  part,  from  which  she  received 
serious  injury.  The  plaintiff  and  his  wife  live  at  Roscoe,  Nolan 
county,  Tex.,  a  station  in  that  county  west  of  Sweetwater,  the  county 
seat.  She  is  33  years  old;  has  8  children,  the  age  of  the  oldest  being 
15  years.  She  testified  that  the  last  time  she  was  weighed  her 
weight  was  176  pounds.  She  testified  that  as  the  train  reached  Ros- 
coe that  day  she  did  not  hear  the  station  called;  that,  if  it  was 
called,  she  did  not  hear  it.  Another  witness — ^Miss  Fannie  Patter- 
son— testified  that:  "As  the  train  was  approaching  Roscoe  that  day, 
a  station  was  called,  but  not  Roscoe.  Eskota  was  the  station  that 
was  called  when  the  train  approached  Roscoe."  Eskota  is  a  station 
east  of  Sweetwater. 

The  plaintiff's  wife,  Mrs.  Fannie  Nunn,  testified: 

'1  came  to  Abilene  on  the  morning  train,  and  went  back  on  the  evening 
train 'the  same  day.  When  the  evening  train  passed  Abilene  that  day,  I 
bought  my  tielset,  and  got  on  the  train.  I  got  my  ticket  at  the  ticket  office, 
and  got  on  that  train  by  virtue  of  a  first-class  ticket.  The  train  was  on  time. 
It  was  four  o'clock  and  some  minutes  in  the  afternoon  when  the  train  got  to 
Abilene.  I  went  to  Roscoe  on  that  train,  and  was  taken  off  the  train  at  Ros- 
coe. I  was  hurt  in  trying  to  get  off  the  train  at  Roscoe  that  day.  The  best  I 
remember,  I  was  sitting  about  middleways  of  the  coach,  or  might  have  been 
a  seat  or  two  from  it.  I  was  sitting  on  the  south  side  of  the  coach.  I  took 
that  seat  when  I  got  on  at  Abilene,  and  remained  in  that  seat  until  I  got  to 
Roscoe,  and  went  to  get  off.  I  went  to  get  off  at  Roscoe,  because  that  was  the 
end  of  my  destination.  I  arose  from  the  seat  to  get  off  when  I  noticed  that  the 
train  had  stopped,  and  when  I  had  got  about  two  or  three  seats  from  where  I 
was  sitting  the  train  started.  I  knew  I  was  at  Roscoe  by  the  stop  of  the 
train.  I  was  reading  a  book,  and  when  the  train  stopped  it  moved  me  in  my 
seat,  and  I  looked  out  of  the  window,  and  saw  I  was  at  home.  Then  I  closed 
my  book,  and  gathered  my  bundles  to  get  up  and  start,  and  dropped  my  purse, 
and  stooped  down  to  pick  it  up  hurriedly,  and  started  out  I  got  to  the  door 
of  the  train.  When  I  arose  from  my  seat,  and  got  the  purse,  and  picked  it 
up,  and  started  out,  the  train  was  not  moving  when  I  started  out.  I  started 
towards  the  west  door.  The  train  remained  standing  until  I  was  two  or  three 
seats  from  where  I  was  sitting,  and  then  it  started  again.    I  Just  kept  on  going 
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to  the  door.  I  got  to  the  west  door  of  the  coach,  and  there  was  a  man  In  the 
next  coach  that  saw  I  wanted  to  get  off,  and  he  rung  the  bell,  and  the  train 
stopped.  It  just  stopped  all  of  a  sudden,  and  jerked  me  back  against  the 
door.  I  think  I  struck  the  door.  I  struck  something.  That  was  the  west 
door  of  the  coach, — the  outward  door, — and  that  Is  the  door  that  I  think  I 
struck,  and  It  just  jerked  me  around.  That  was  in  the  negro  part  of  the  coach. 
When  the  train  stopped,  I  fell  back.  I  did  not  fall  off  my  feet.  It  just  jerked 
me  around.  It  just  seemed  like  It  stopped  my  circulation.  And  the  conductor, 
Mr.  Garrett,  was  the  first  one  I  saw,  and  I  told  him  to  come  to  me,  that  I  was 
hurt,  and  he  was  coming  up  behind,  and  he  says,  'Oh,  I  hope  not;*  and  I  be- 
gan to  turn  blind  then,  and  I  says,  *0h,  take  hold  of  me;  I  feel  like  I  am  going 
to  faint;*  and  he  came  up,  and,  of  course,  he  hesitated  to  take  hold  of  me;  and 
I  told  him  the  second  time,  I  says,  *Take  hold  of  me,  and  don't  let  me  fall,' 
and  then  he  took  hold  of  me,  and  then  I  saw  Byron  McBumett  coming  to  the 
coach,  and  I  called  to  him  to  come  to  me,  that  I  was  hurt;  and  I  fainted,  and 
could  not  testify  positively  about  anything  until  they  put  me  hi  a  chair.  That 
chair  was  on  the  ground.  They  say  I  was  carried  into  the  depot,  but  I  don't 
know.  I  was  afterwards  carried  home.  When  I  struck  something  in  the  car, 
the  bruise  that  was  made  was  right  low  In  my  back.  After  that  I  was  carried 
home,  and  remained  there  a  long  time,  and  confined  to  my  bed  in  my  room.  I 
was  not  in  bed  all  the  time,  but  I  was  confined  to  my  room  three  months,  and 
after  the  three  months  1  got  so  1  could  go  about  on  crutches.  The  effect  of 
that  bruise  on  my  back  was  that  it  just  seemed  like  when  they  moved  me  it 
nearly  killed  me." 

Mrs.  Jennie  Campbell  testified  that  several  days  after  the  injury 
was  received  she  saw  a  bruised  place  on  Mrs.  Nunn's  back;  that 
it  was  about  the  small  of  the  back  somewhere,  three  or  four  inches 
long,  and  ran  up  and  down  the  spine;  that  virhen  the  witness  went 
to  rub  her  hand  over  it  Mrs.  Nunn  jumped,  and  told  her  not  to  do 
that;  that  Mrs.  Nunn's  actions  at  the  time  indicated  that  the  place 
was  very  sore. 

S.  M.  Garrett,  the  conductor,  testified: 

"I  saw  her  [Mrs.  Nunn]  before  she  went  through  the  partition.  There  was 
a  partition  in  the  car, — one  part  for  colored  and  one  for  white, — ^and  I  saw 
her  before  she  went  into  the  colored  part;  just  before  that.  She  was  passing 
out  just  as  I  came  in.  I  followed  her  right  on  through,  and  was  just  a  few 
paces  behind  her,  and  overtook  her  before  she  got  to  the  door.  When  I  over- 
took her.  she  turned  around  and  stopped  at  about  the  front  seat.  Is  my  recol- 
lection, and  she  says  to  me,  *You  came  near  taking  me  by,'  and  I  says,  *No,  we 
were  looking  out  for  you,'  and  I  says,  *You  are  nearer  the  depot  than  you  were; 
you  don't  have  quite  so  far  to  walk,'  and  she  says,  I  believe,  *Let's  get  off,' 
and  she  turned  around  and  she  says,  *!  believe  that  I  am  hurt,'  and  I  says, 
*What  could  have  hurt  youV*  She  says,  'The  door  swung  out  and  stnick  me  in 
the  back,'  or  something  in  those  words,  as  near  as  I  can  recollect  It,  and  I  says, 
*I  hope  you  are  not  seriously  hurt.'  and  told  her  to  let's  get  off,  and  we  kept 
on  advancing  towards  the  door,  and  she  says,  *Yes,  I  think  I  am  pretty  badly 
hurt,'  and  commenced  to  tremble  about  that  time,  and  her  hands  were  shaking, 
and  she  threw  her  bead  back,  and  I  caught  her,  and  supported  her,  and  eased 
her  down  on  a  seat,  and  told  the  porter  to  bring  in  a  chair,  and  we  carried  her 
out  in  this  chair." 

Byron  McBurnett  testified: 

*'I  was  at  the  depot  at  the  time,  standing  on  the  platform,  near  the  tracks,  at 
Roscoe.  I  was  there  at  the  time  Mrs.  Nunn  came  into  Roscoe  on  the  train 
that  evening,  and  saw  the  passenger  train  come  In.  When  the  train  first  came 
in  that  evening.  It  did  not  run  up  quite  as  far  as  it  usually  did,  but  just  came 
to  a  stop,  and  then  started  up-  It  just  stopped  about  four  or  five  seconds,  I 
suppose,  and  then  run  up,  I  guess,  twice  as  far  as  across  this  room,  and  all  at 
once  it  just  stopped  all  of  a  sudden,  and  I  was  standing  between  the  office  door 
of  the  depot  and  the  car  that  she  was  on.    The  train  stopped  twice.    It  stopped 
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for  an  hour  or  an  hour  and  a  half  the  second  time,  something  of  that  kind. 
When  it  stopped  the  first  time,  it  remained  standing  about  four  or  five  seconds." 

Mrs.  Mattie  Wood  testified: 

"My  house  was  about  two  or  three  hundred  yards  from  the  depot.  ♦  ♦  ♦ 
That  evening,  when  the  train  came  in,  I  was  sitting  at  my  north  window,  and 
saw  the  train  when  it  came  in,  and  saw  it  when  it  stopped  at  the  depot.  I 
don*t  know  exactly,  but  I  don't  think  the  train  stopped  the  first  time  but  a 
very  few  seconds.  The  next  time  it  stopped  it  stayed  at  the  depot  a  good 
while, — when  it  stopped  there,  and  she  got  hurt  I  am  a  mighty  poor  hand  to 
guess  at  things,  but  it  did  not  seem  to  me  that  the  train  stopped  more  than  a 
few  seconds  the  first  time.  There  was  nothing  special  that  directed  my  atten- 
tion to  the  train,  only  that  it  stopped  in  an  unusual  place,  and  then  started  on 
and  stopped  the  second  time." 

It  is  not  necessary  to  recite  the  testimony  further.  There  is 
much  conflicting  testimony,  but  what  we  have  already  given  tends 
to  support  the  allegations  tJiat  the  defendant's  servants  were  negli- 
gent in  the  matter  of  allowing  the  plaintiff's  wife  sufficient  oppor- 
tunity and  time  to  safely  leave  the  train  at  Roscoe,  and  in  stopping 
the  train  in  the  circumstances  in  which  it  was  stopped  in  the  man- 
ner indicated  by  the  testimony  we  have  quoted.  It  was  the  duty 
of  the  defendant  to  allow  Mrs.  Nunn  a  reasonable  time  and  reason- 
able opportunity  for  her  egress  from  the  train;  and  if  the  defendant's 
servants  put  the  train  in  motion  without  having  afforded  the  plain- 
tiffs wife  reasonable  time  in  which  to  leave  it,  and  she  was,  while 
endeavoring  to  leave  it,  injured  by  the  sudden  stopping  of  the  train, 
the  defendant  is  liable  for  damages  so  incurred.  Bailroad  Co.  v. 
Harmon's  Adm'r,  147  U.  S.  571,  13  Sup.  Ct.  557,  37  L.  Ed.  284.  The 
view  that  the  jury  took  of  the  testimony  is  clearly  indicated  by  the 
verdict.  Whether  the  evidence,  considered  all  together,  is  sufficient 
to  support  the  verdict,  is  not  the  question  before  us;  but  whether  there 
was  such  evidence  in  liie  case  that  reasonable  men  might  fairly  differ 
upon  the  question  as  to  whether  there  was  negligence  on  the  part 
of  the  defendant's  servants  or  not,  and  as  to  whether  the  plaintiff's 
wife  received  injury  or  not,  if  there  was  such  evidence,  the  determina- 
tion of  the  matter  was  for  the  jury,  and  it  was  clearly  the  duty  of 
the  trial  judge  to  submit  those  issues  to  them.  Southern  Pac.  Co. 
V.  Burke,  13  U.  S.  App.  110,  9  C.  C.  A.  229,  60  Fed.  704;  Id.,  23 
U.  R  App.  1,  9  C.  C.  A.  229,  60  Fed.  704;  Railway  Co.  v.  Ives,  144 
U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485.  We  think  we  have  shown 
by  the  testimony  above  set  out  that  there  was  such  evidence  in  this 
case. 

We  consider  that  the  defendant's  assignment  of  error  is  not  well 
taken,  and  the  judgment  of  the  circuit  court  is  therefore  affirmed. 
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(98  Fed.  976.) 

In  re  MEYER  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  7,  1899.) 

No.  52, 

1.  Bankruptct— Partnership. 

Under  Bankr.  Act  1898,  I  5,  a  partnership  Is  a  "person"  or  entity  which 
may  be  adjudged  bankrupt  upon  its  voluntary  petition,  or  In  Involuntary 
proceedings,  if  it  has  committed  an  act  of  bankruptcy,  Irrespective  of  any 
adjudication  of  the  individual  partners  as  bankrupts;  and  the  adjudication 
of  the  firm  will  subject  the  separate  estates  of  the  partners,  as  well  as 
the  firm  property,  to  admlnistratiou  In  bankruptcy. 

2.  Same— Adjudication  op  Individual  Partner. 

Upon  a  petition  in  involuntary  bankruptcy  against  a  firm  and  Its  mem- 
bers, no  adjudication  can  be  made  against  a  partner  who  has  not  commit- 
ted, or  participated  in  committing,  any  of  the  acts  specified  in  the  statute 
as  acts  of  bankruptcy. 
8.  Same— Adjudication  op  Firm. 

Where  an  act  of  bankruptcy  has  been  committed  by  an  insolvent  firm, 
as  such,  It  may  be  adjudged  bankrupt  on  the  petition  of  its  creditors,  al- 
though some  of  the  partners  have  not  committed,  nor  participated  in  com- 
mitting, any  act  upon  which  they,  as  individuals,  could  be  adjudged  bank- 
rupt. 

4.  Same— Acts  op  Bankruptcy— Assignment  por  Creditors. 

Under  Bankr.  Act  1898,  |  3a,  cl.  4,  providing  that  it  shall  be  an  act  of 
bankruptcy  if  a  person  shall  have  "made  a  general  assignment  for  the  bene- 
fit of  his  creditors,"  such  an  assignment  Is  an  act  of  bankruptcy,  although 
made  without  preferences,  without  actually  Intending  to  defraud  creditors, 
and  without  insolvency. 

5.  Same— "General"  Assignment. 

An  assignment  by  a  partnership  for  the  benefit  of  Its  creditors,  purport- 
ing to  transfer  all  the  property  of  the  firm,  is  a  "general  assignment," 
such  as  to  constitute  an  act  of  bankruptcy  by  the  firm,  and  on  which  the 
firm  may  be  adjudged  bankrupt,  although,  considered  as  an  assignment  by 
the  individual  partners,  it  would  be  but  partial,  by  reason  of  not  including 
their  separate  property. 

6.  Same— Validity  op  Assignment. 

Upon  a  petition  in  involuntary  bankruptcy  against  a  firm,  alleging,  as 
an  act  of  bankruptcy,  the  making  of  an  assignment  for  the  benefit  of  its 
creditors,  which  purports  to  transfer  all  the  property  of  the  firm,  though 
it  was  executed  by  one  partner  only,  the  question  of  the  validity  of  the  as- 
slgnnlent  as  to  the  partners  not  Joining  is  immaterial;  for  the  language  of 
the  bankruptcy  act  applies  to  any  instrument  which  is  or  purports  to  be  a 
general  assignment,  without  distinguishing  between  valid  and  invalid  in- 
struments. 

7.  Same— Assignment  by  One  Partner— Adjudication. 

Where  the  liquidating  partner  of  an  insolvent  firm  makes  a  general  as- 
signment of  the  firm's  property  for  the  benefit  of  its  creditors,  it  is  an  act 
of  bankruptcy,  upon  which  such  partner,  as  an  individual,  may  be  adjudged 
bankrupt 

8.  Same-Appeal— Intervening  (Creditors. 

Creditors  who  appear  In  opposition  to  a  petition  in  involuntary  bank- 
ruptcy against  their  debtor,  and  contest  the  adjudication  thereon,  as  au- 
thorized by  the  bankruptcy  act,  have  a  right  to  appeal  from  a  decree  of 
the  district  court  making  the  adjudication. 

9.  Same— Intervention  and  Appeal  by  Assignee. 

Where  the  act  of  bankruptcy  charged  in  an  involuntary  petition  against 
a  partnership  is  the  transfer  of  its  property  to  an  assignee  for  the  benefit 
of  its  creditors,  such  assignee  is  entitled  to  appear  and  contest  the  petition. 
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and,  having  been  permitted  to  intervene  and  be  beard,  be  bas  a  right  to 
appeal  from  the  decree  of  the  district  court  adjudging  the  firm  bankrupt. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

From  an  adjudication  of  bankruptcy  against  the  Arm  of  Meyer  & 
Dickinson,  and  against  Henry  L.  Meyer,  one  of  the  partners,  on  the 
petition  of  the  Chemical  National  Bank  and  other  creditors  (92  Fed. 
896),  this  appeal  is  taken  by  Marcuard,  Krauss  &  Co.,  intervening 
creditors,  and  Charles  W.  Sparhawk,  assignee  for  the  benefit  of 
creditors. 

George  W.  Wickersham,  for  appellant  assignee. 

F.  W.  Hinrichs,  for  appellants  creditors. 

George  H.  Yeaman  and  Edward  L.  Perkins,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SfflPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  Upon  the  petition  of  the  creditors  of 
the  partnership  of  Meyer  &  Dickinson  against  Henry  L.  Meyer  aiid 
Joseph  R.  Dickinson,  as  the  surviving  members,  and  the  answers  of 
the  surviving  members,  the  court  below  adjudicated  the  partner- 
ship and  Henry  L.  Meyer  individually  bankrupts.  The  facts  alleged 
and  admitted  were  these:  Prior  to  August  14,  1898,  Charles  H. 
Meyer,  Henry  L.  Meyer,  and  Joseph  R.  Dickinson  were  partners  in 
trade  at  Philadelphia  and  New  York  under  the  firm  name  of  Meyer 
&  Dickinson.  Charles  H.  Meyer  died  August  14,  1898.  August  19, 
1898,  Henry  L.  Meyer,  as  liquidating  partner,  executed  to  Charles  W. 
Sparhawk  an  assignment  of  all  the  assets  of  the  partnership,  with- 
out preferences,  for  the  benefit  of  its  creditors.  At  the  time  the 
partnership  was  insolvent.  Dickinson  had  not  contributed  any  capi- 
tal, and  did  not  participate  in  the  management  of  the  partnership, 
and  was  not  consulted,  and  did  not  expect  to  be  consulted,  about  the 
assignment.  The  assignment  was  duly  recorded  in  Philadelphia  and 
New  York;  and  Sparhawk  accepted  the  assignment,  and  proceeded 
to  collect  the  assets  transferred. 

The  appellants  insist  that  no  act  of  bankruptcy  was  established; 
that  the  assignment  was  not  a  general  assignment  by  either  of  the 
parties,  or  a  valid  one  by  the  partnership;  that  Meyer  was  im- 
properly adjudged  a  bankrupt;  and  that,  as  neither  partner  should 
have  been  adjudged  a  bankrupt,  the  court  was  without  authority 
to  adjudge  the  partnership  bankrupt. 

By  the  provisions  of  section  5  of  the  bankrupt  act,  "a  partnership," 
daring  the  continuance  of  the  business,  or  after  its  dissolution  and 
before  the  final  settlement  of  its  business,  may  be  adjudged  a  bank- 
ropt,  and  jurisdiction  of  all  the  partners  and  the  administration  of 
the  partnership  and  individual  property  is  conferred  upon  any  court 
of  bankruptcy  having  jurisdiction  of  one  of  the  partners.  The  sec- 
tion provides  that  the  creditors  of  the  partnership  shall  appoint 
the  trustee;  that  the  trustee  shall  keep  separate  accounts  of  the 
partnership  property  and  of  the  individual  property;  that  the  ex- 
penses shall  be  paid  from  the  partnership  property  and  the  indi- 
vidual property  in  such  proportion  as  the  court  may  determine;  and 
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that  the  net  proceeds  of  the  partnership  property  shall  be  appro- 
priated to  the  payment  of  the  partnership  debts,  and  any  surplus 
added  to  the  assets  of  the  indiyidual  partners,  and  the  net  proceeds 
of  the  individual  estate  of  each  partner  shall  be  appropriated  to 
the  payment  of  his  individual  debts,  and  any  surplus  to  the  pay- 
ment of  the  partnership  debts.  It  authorizes  the  partnership  estate 
to  prove  against  the  individual  estates,  and  vice  versa,  and  directs 
the  assets  of  the  partnership  estate  and  the  individual  estates  to 
be  marshaled  so  as  to  prevent  preferences,  and  secure  the  equitable 
distribution  of  the  property  of  the  several  estates.  It  further  pro- 
vides that  the  property  of  a  partnership  shall  not  be  administered 
in  bankruptcy  when  less  than  all  the  members  are  adjudged  bank- 
rupt; and  in  that  event  the  partner  not  adjudged  bankrupt  is  to 
settle  the  partnership  business  exi>editiously,  and  account  for  the 
interests  of  the  adjudged  bankrupt.  The  last  provision  applies  to  a 
proceeding  by  or  against  one  partner,  or  any  number  less  than  all, 
and  means  that  the  bankruptcy  of  one  partner  shall  not  preclude 
the  other  from  settling  the  partnership  business,  and,  like  those  im- 
mediately preceding  it,  is  merely  declaratory  of  a  recognized  equi- 
table principle  of  administration  in  bankruptcy.  Amsinck  v.  Bean, 
22  Wall.  403,  22  L.  Ed.  801;  Murray  v.  Murray,  5  Johns.  Ch.  60; 
Colly.  Partn.  854. 

We  are  of  the  opinion  that  it  is  the  scheme  of  these  provisions  to 
treat  the  partnership  as  an  entity  which  may  be  adjudged  a  bank- 
rupt by  voluntary  or  involuntary  proceeding,  irrespective  of  any 
adjudication  of  the  individual  partners  as  bankrupt,  and  upon  an 
adjudication  to  draw  to  the  administration  the  individual  estates 
of  the  partners  as  well  as  the  partnership  estate,  and  marshal  and 
distribute  them  according  to  equity.  The  assets  of  the  individual 
estates  and  the  debts  provable  against  them  can  be  ascertained  with- 
out adjudicating  the  individual  partners  bankrupt.  The  language 
does  not  require  such  an  adjudication.  The  section  is  silent  respect- 
ing a  discharge  of  the  partners  indi\idually.  It  does  not,  by  terms  or 
by  im^dication,  preclude  an  adjudication  of  the  individual  partners 
as  bankrupt  in  the  partnership  proceeding;  and,  if  there  is  such 
an  adjudication,  there  is  nothing  to  prevent  the  partners  from  re- 
ceiving a  discharge  individually,  if  they  are  otherwise  entitled  to  it 
under  the  act.  But,  as  the  commission  of  an  act  of  bankruptcy  is 
indispensable  to  jurisdiction  in  an  involuntary  proceeding,  the  indi- 
vidual members  cannot  be  adjudged  bankrupts  in  such  a  proceeding 
who  have  not  committed,  or  been  participants  in  committing,  one 
of  the  enumerated  acts. 

Section  5  differs  significantly  in  its  phraseology  from  that  of  the 
former  acts  in  regard  to  the  bankruptcy  of  partners.  It  takes  the 
place  of  section  14  of  the  bankruptcy  act  of  1841,  and  of  section  36 
of  the  bankruptcy  act  of  1867.  These  sections  of  the  earlier  acts 
authorized  an  adjudication  of  bankruptcy  of  "persons  who  are  part- 
ners in  trade,"  instead  of  "a  partnership";  and,  while  providing 
for  the  administration  of  the  joint  and  separate  estates  substantially 
like  section  5,  provided,  as  section  5  does  not,  for  granting  or  re- 
fusing a  discharge  to  each  partner.    By  the  language  of  these  acts. 
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it  was  a  prerequisite  that  all  the  persons  comprising  the  partnership 
should  be  adjudged  bankrupt  before  the  warrant  could  issue  en- 
titling the  assignee  to  administer  the  joint  estate,  and  the  provisions 
respecting  a  discharge  show  that  such  an  adjudication  was  con- 
templated. 

llie  differences  indicate  that  congress  intended  that  a  partnership 
should  be,  for  the  purpose  of  the  bankrupt  act,  in  all  respects  "a  per- 
son," as  defined  by  section  1,  entitled  to  a  discharge  under  section 
14,  and  subject  to  be  adjudged  a  bankrupt  in  involuntary  proceed- 
ings if  it  has  conmiitted  any  of  the  acts  of  bankruptcy  specified  in 
section  3.  There  are  many  provisions  in  the  act  which  refer  to  the 
personal  immunities  and  duties  of  bankrupts,  and  are  not  applicable 
to  an  entity  like  a  partnership,  but  these  are  equally  inapplicable  to 
a  corporation. 

Under  the  former  acts,  there  could  not  be  an  adjudication  of  all 
the  partners  unless  a  joint  act  of  bankruptcy  had  been  committed, 
and  consequently  there  could  be  no  administration  of  the  joint  ef- 
fects (see  Redmond  v.  Martin,  9  N.  B.  R.  408,  Fed.  Cas.  No.  11,632); 
and  cases  arose  in  which  creditors  were  without  an  adequate  remedy. 
It  may  have  been  the  purpose  of  congress  in  the  present  act  to  cure 
the  defect.  As  we  interpret  it,  the  present  case  affords  an  illustra- 
tion of  the  better  efficacy  of  its  provisions;  for,  if  it  were  necessary 
that  Dickinson  be  adjudged,  he  could  not  be,  as  he  did  not  partici- 
pate in  making  the  assignment,  and  consequently  the  partnership 
could  not  be  adjudicated. 

In  the  present  case  the  partnership  made  a  general  assignment 
for  the  benefit  of  creditors,  and  by  section  3  such  an  assignment  is 
an  act  of  bankruptcy,  although  made  without  preferences,  without 
actuallv  intending  to  defraud*  creditors,  and  without  insolvency.  In 
re  GutwJllig,  34  C.  C.  A.  377,  92  Fed.  337;  West  Co.  v.  Lea,  174  U. 
a  594,  19  Sup.  Ct.  836, 

As  the  assignment  purported  to  transfer  all  the  property  of  the 
partnership,  it  was  a  general  assignment  by  the  partnership,  though, 
as  it  purported  to  transfer  only  their  joint,  and  not  their  individual, 
property,  it  was  but  a  partial  assignment  by  the  individual  partners. 
Whether,  having  been  made  by  one  partner  only,  it  was  valid,  void, 
or  voidable  is  immaterial.  Apparently  the  partner  who  did  not  join 
has  ratified,  by  acquiescence,  the  act  of  the  partner  who  executed  it. 
However  this  may  be,  in  denominating  the  making  of  a  general  as- 
signment for  the  benefit  of  creditors  an  act  of  bankruptcy,  congress 
did  not  make  any  distinction  between  valid  or  invalid  instruments, 
but  used  terms  which  would  reach  the  execution  of  any  instrument 
which  is,  or  purports  to  be,  a  general  assignment.  The  majority  of 
the  court  are  of  the  opinion  that  the  making  of  the  assignment  by 
Meyer,  being  an  act  of  bankruptcy  of  which  he  was  the  author,  enti- 
tled the  creditors  to  an  adjudication  against  him  individually. 

The  appellees  have  insisted  that  the  appellants  are  not  entitled 
to  be  heard  upon  the  questions  which  have  been  discussed.  The  ap- 
pellants Marcuard,  Krauss  &  Co.  are  creditors  of  the  partnership; 
and,  by  the  terms  of  section  18,  any  creditor  may  appear  and  plead 
to  the  petition  in  involuntary  bankruptcy.    The  other  appellant, 
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Sparhawk,  the  assignee  under  the  general  assiQ:nment,  was  certainly 
entitled  to  contest  the  adjudication,  as  his  title  may  be  prejudiced 
by  the  proceeding.  In  re  Mendelshon,  12  N.  B.  R.  533,  Fed.  Cas.  No. 
9,420;  In  re  Hatje,  12  N.  B.  R.  548,  Fed.  Cas.  No.  6,215;  In  re 
Bergeron,  12  N.  B.  R.  385,  Fed.  Cas.  No.  1,342;  In  re  Jack,  13  N. 
B.  R.  296,  Fed.  Cas.  No.  7,119;  In  re  WiUiams,  14  N.  B.  R.  132,  Fed. 
Cas.  No.  17,706;  In  re  Scraflford,  14  N.  B.  R.  184,  Fed.  Cas.  No.  12,557. 
The  court  below  permitted  the  appellants  to  intervene  and  be  heard, 
and  they  have  an  undoubted  right  to  review  an  adverse  decision. 
The  adjudication  of  the  district  court  is  affirmed,  with  costs. 


(98  Fed.  981.) 

In  re  EMPIRE  METALLIC  BEDSTEAD  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    Deceml>er  7,  1899.) 

No.  88. 

1.  Bankruptcy-- Acts  op  Bankruptcy— Voluntary  Application  by  Corpora- 

tion FOR  Receiver. 

Where  a  corporation,  under  the  provisions  of  a  state  statute,  files  in  a 
state  court  its  voluntary  application  for  dissolution,  and  for  the  appoint- 
ment of  a  receiver  to  wind  up  its  affairs  and  distribute  its  assets,  on  the 
ground  of  its  insolvency,  and  procures  the  appointment  of  a  receiver  there- 
on, such  application  is  not  "a  general  assignment  for  the  benefit  of  its 
creditors,"  within  the  meaning  of  Bankr.  Act  1898,  §  3a,  cl.  4,  providing 
that  such  an  assignment  shall  constitute  an  act  of  bankruptcy. 

2.  Same. 

Such  a  proceeding  cannot  be  held  to  be  an  act  of  bankruptcy  on  the 
ground  that  it  produces  results  equivalent  to  those  brought  about  by  a  gen- 
eral assignment  for  creditors;  for  the  acts  of  bankruptcy  enumerated  and 
classified  by  the  statute  cannot  be  enlarged  by  construction  so  as  to  in- 
clude transactions  similar  or  analogous  to,  but  not  identical  with,  those 
specified. 

Appeal-from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

This  is  an  appeal  from  a  decree  dismissing  a  petition  in  involuntary 
bankruptcy  brought  against  the  appellee  by  the  appellant  and  other 
creditors.    95  Fed.  957. 

Tracy  0.  Becker  and  George  L.  Lewis,  for  appellants. 
William  L.  Marcy,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

8HIPMAN,  Circuit  Judge.  The  Empire  Metallic  Bedstead  Com- 
pany, a  manufacturing  corporation,  organized  under  the  laws  of  the 
state  of  New  York,  and  established  in  Buffalo,  in  that  state,  brought 
its  petition  before  the  supreme  court  of  New  York,  under  the  pro- 
visions of  the  Code  of  Civil  Procedure,  for  the  dissolution  of  the  cor- 
poration and  the  appointment  of  a  receiver  of  its  property,  upon  the 
ground  of  its  insolvency,  which  petition  was  granted  and  a  temporary 
receiver  was  appointed  on  or  about  April  27,  1899.  Within  four 
months  after  the  date  of  this  petition,  the  Bourne-Fuller  Company 
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and  sundry  other  creditors  of  the  bedstead  company  brought  their  pe- 
tition before  the  United  States  district  court  for  the  Northern  dis- 
trict of  New  York,  averring  its  insolvency,  and  that  within  four 
months  next  preceding  it  had  committed  an  act  of  bankruptcy,  in 
causing,  upon  its  petition  to  the  state  court,  the  appointment  of  a 
receiver  because  of  insolvency,  which  proceeding,  under  the  laws  of 
the  state  of  New  York,  was  averred  to  operate  as,  and  to  be  equiva- 
lent to,  a  general  assignment  of  the  property  of  the  said  bedstead 
company  for  the  benefit  of  its  creditors.  The  answer  denied  that 
any  act  of  the  corporation  was  an  act  of  bankruptcy.  After  a  refer- 
ence to  the  referee,  who  reported  that  in  his  opinion  the  act  of  the 
insolvent  was  equivalent  to  an  assignment  for  the  benefit  of  creditors, 
the  question  came  before  the  district  court  for  decision,  which  dis- 
missed the  petition.    This  appeal  is  from  the  decree  of  dismissal. 

The  petition  did  not  allege  that  the  corporation's  application  was 
with  intent  to  hinder,  delay,  or  defraud  its  creditors,  but  placed  the 
averment  of  an  act  of  bankruptcy  solely  upon  the  ground  that  the 
petition  and  the  appointment  of  a  receiver  at  its  instance  because  of 
insolvency  were  equivalent  to  a  general  assignment  of  its  property 
for  the  benefit  of  creditors;  and  whether  such  a  procedure  is  an  act 
of  bankruptcy,  because  equivalent  to  a  general  assignment,  is  the 
only  question  to  be  determined  upon  this  appeal. 

The  argument  for  the  appellant  is,  in  substance,  that  the  appoint- 
ment of  a  receiver  takes  the  assets  of  a  corporation  beyond  the  reach 
of  creditors,  and  places  them  in  the  hands  of  a  trustee  whom  they 
did  not  appoint;  that  for  this  reason  a  general  assignment  for  the 
benefit  of  creditors  is  a  fraud  upon  the  bankrupt  act,  and  would  be 
held  an  act  of  bankruptcy,  if  it  had  not  been  expressly  declared  to 
be  such;  and  that  the  act  of  the  corporation  in  promoting  the  ap- 
pointment of  a  receiver  has,  in  its  substantial  results,  the  same  effect 
as  an  assignment,  in  this:  that  the  trustee  is  not  designated  by  the 
creditors.  It  is  true  that  the  application  was  for  the  purpose  of 
an  equal  distribution  of  the  avails  of  the  assets  by  a  trustee  ap- 
pointed by  the  court,  and  in  whose  appointment  the  creditors  were 
not  represented  by  themselves  or  by  a  person  of  their  own  selection; 
and,  if  it  had  been  averred  that  the  act  of  the  corporation  was  an 
act  to  hinder  or  delay  creditors  in  their  rights  and  remedies  under 
the  bankrupt  law,  a  different  question  might  have  arisen.  When  the 
statute  declares  that  a  general  assignment  for  the  benefit  of  creditors 
is  an  act  of  bankruptcy,  can  it  be  construed  to  include  an  act  which 
is  not  a  general  assignment?  We  think  that  it  cannot,  because  the 
term  has  a  universally  understood  and  recognized  meaning  through- 
out the  different  states,  and  means  a  transfer  and  conveyance  by  a 
person  of  all  his  property  to  a  named  person  upon  a  trust  which  is  to 
be  worked  out  in  some  states  by  a  court  of  probate  and  insolvency, 
in  some  states  by  a  court  of  common  law,  and  in  some  states  by  a 
trustee,  subject  only  to  the  supervision  to  which  any  trustee  is  sub- 
jected. It  is  a  deed  or  conveyance  which  the  grantor  makes  volun- 
tarily, or  sometimes  by  compulsion,  at  the  instance  of  a  court  of  in- 
solvency. A  petition  for  the  appointment  of  a  receiver  is  not  that 
I»t>ceeding  which  is  universally  recognized  as  an  assignment,  and  its 
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"equivalency"  of  result,  if  equivalencj  exists,  is  not  important.  The 
bankruptcy  statute  has  said  that  the  one  is  an  act  of  bankruptcy, 
and  has  said  nothing  about  the  other,  in  direct  terms;  and  when 
acts  of  bankruptcy  are  classified,  as  they  are  in  the  statute  of  1898, 
it  is  not  the  province  of  a  court  to  enlarge  the  classification  because 
the  omitted  class  seems  to  partake  of  the  sin  of  the  named  class. 
Why  the  legislature  did  not  specifically  mention  acts  of  corporations 
which  would  have  the  effect  of  a  general  assignment,  but  which  are 
of  a  different  character,  it  is  unnecessary  to  surmise;  for  it  is,  in  our 
opinion,  sufficient  to  say  that  these  other  acts  are  not  assignments, 
and  were  not  particularly  specified,  and  that,  if  they  are  acts  of 
bankruptcy,  it  is  because  they  are  included  in  the  general  language 
of  one  of  the  other  subdivisions  of  section  3  of  the  act.  The  order 
of  the  district  court  is  affirmed,  with  costs. 


(98  Fed.  983.) 

THE  LAURADA. 

UNITED  STATES  v.  THE  LAURADA. 

(Circuit  CJourt  of  Appeals,  Third  Circuit    January  2,  1900.) 

No.  2. 

Neutrality  Laws— Violation— Forfeiture  op  Vessel. 

To  bring  an  American  vessel  witliin  the  provisions  of  Rev.  St.  S  5283, 
which  subjects  to  forfeiture  any  vessel  fitted  out  and  armed  within  the 
limits  of  the  United  States,  or  commissioned  within  the  territory  or  Juris- 
diction of  the  United  States,  with  intent  that  such  vessel  shall  be  em- 
ployed in  violation  of  the  neutrality  laws,  it  must  be  shown  that  the  em- 
ployment of  the  vessel  in  the  prohibited  service  was  pursuant  to  an  inten- 
tion formed  within  the  limits  of  the  United  States;  and  the  formation  of 
such  intention  after  she  has  left  the  Jurisdiction  of  the  United  States,  and 
while  she  is  on  the  high  seas,  cannot  be  construed,  because  of  her  nation- 
ality, to  be  within  such  limits. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Delaware. 
Lewis  C.  Vandegrift,  for  appellant. 
Andrew  C.  Gray  and  H.  H.  Ward,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

DALLtVS,  Circuit  Judge.  The  court  below  was  asked  to  condemn 
and  forfeit  the  American  steamship  Laurada  under  section  5283  of 
the  Revised  Statutes,  which  is  as  follows: 

*Sec.  5283.  Every  person  who,  within  the  limits  of  the  United  States,  fits 
out  and  arms,  or  attempts  to  fit  out  and  arm,  or  procures  to  be  fitted  out  and 
armed,  or  knowingly  is  concerned  in  the  furnishing,  fitting  out  or  arming,  of 
any  vessel  with  intent  that  such  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  to  cruise  or  com- 
mit hostilities  against  the  subjects,  citizens  or  property  of  any  foreign  prince 
or  state,  or  of  any  colony,  district  or  people,  with  whom  the  United  States  are 
at  peace,  or  who  issues  or  delivers  a  cM>q)mis8ion  within  the  territory  or  juris- 
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diction  of  the  United  States,  for  any  vessel,  to  the  intent  that  she  may  be  so 
employed,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not 
more  than  ten  thousand  dollars,  and  imprisoned  not  more  than  three  years. 
And  every  such  vessel,  her  tackle,  apparel,  and  furniture,  together  with  all 
materials,  arms,  ammunition  and  stores,  which  may  have  been  prepared  for 
the  building  and  equipping  thereof,  shall  be  forfeited;  one-half  to  the  use  of 
the  informer  and  the  other  half  to  the  use  of  the  United  States/' 

The  case  was  very  thoroughly  considered  by  the  district  judge. 
85  Fed.  760.  His  opinion  contains  a  statement  of  the  facts,  the  ac- 
curacy of  which  is  conceded,  and  it  deals  with  the  questions  of  law 
involved  to  our  entire  satisfaction.  We  adopt  his  reasoning,  and 
concur  in  his  conclusion. 

To  render  the  acts  enumerated  in  this  section  unlawful,  it  is  requi- 
site that  they  should  be  done  with  intent  that  the  vessel  should 
be  employed  to  cruise,  or  to  commit  hostilities,  and  that  intention 
must  be  formed  within  the  limits  of  the  United  States.  There  is  |io 
evidence  whatever  from  which  it  could  be  inferred  that  at  the  time 
the  Laurada  left  this  country  an  intent  to  employ  her  for  either  of 
these  purposes  existed,  and  it  is  not  necessary  to  decide  whether 
the  landing  by  her  of  the  expedition  on  the  shore  of  Cuba  was  or 
was  not  a  hostile  act,  for  this  was  done  in  pursuance  of  an  intent 
which  was  not  formed  until  after  the  original  purpose  had  been  exe- 
cuted; and  the  theory  under  which  a  vessel  afloat  is,  for  some  pur- 
poses, identified  with  the  country  to  which  it  belongs,  cannot  be 
so  applied  as  to  expand  the  plain  and  ordinary  meaning  of  the 
phrase,  "within  the  limits  of  the  United  States,"  as  it  is  used  in  this 
statute.    The  decree  of  the  district  court  is  affirmed* 


(98  Fed.  998.) 

THE  STRABO. 

(Circuit  Cyourt  of  Appeals,  Second  Circuit.    January  5,  1900.) 

No.  75. 

ADIHRAIiTY— MABITIMK  ToRT. 

Admiralty  has  Jurisdiction  of  an  action  for  injury  to  one  descending  from 
a  ship  to  a  wharf  by  means  of  the  ladder  provided  therefor,  caused  by  the 
ladder  being  negligently  left  unfastened  to  the  rail  of  the  vessel,  it  having 
slipped  along  the  rail  while  he  was  descending,  and  he  being  thrown  upon 
the  wharf,  and  injured  there. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

For  opinion  in  district  court,  see  90  Fed.  110. 

Edw.  L.  Owen,  for  appellant 

Wm.  C.  Bucher,  for  appellee. 

Before  WiVLLAOE,  LACX)MBE,  and  SHIPMAN,  Circuit  Judges. 

8HIPMAN,  Circuit  Judge.  The  libelant  was,  at  the  time  of  the  in- 
jury which  was  complained  of,  a  longshoreman  at  work  in  loading  the 
steamship  Strabo,  as  she  was  lying  at  one  of  the  docks  in  the  city 
of  Brooklyn.    The  libel  averred: 
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**That  the  master  of  the  Strabo  fnrnighed  for  the  Ubelant  and  his  feUow 
workmen  a  ladder  as  the  sole  means  of  access  to  and  egress  from  the  steamship, 
which  was  by  the  master  placed  with  one  end  resting  upon  the  rail  of  the 
Strabo,  and  one  end  upon  the  dock;  that  said  ladder  was  negligently  and  care- 
lessly left  mifastened  in  any  manner  to  the  rail  of  the  Strabo,  and  left  wholly 
unsecured;  that  on  or  about  the  12th  day  of  March,  1897,  while  the  libelant 
was  about  to  leave  the  Strabo  by  means  of  this  ladder,  and  while  the  same 
was  resting  upon  said  rail  of  the  steamship,  the  libelant  was  by  reason  of  the 
falling  of  the  ladder,  and  wholly  because  of  the  careless  and  negligent  manner 
in  which  it  had  been  left,  thrown  violently  to  the  ground,  and  severely  and  per- 
manently injured." 

These  allegations  were  true,  and,  as  a  result  of  the  insecurity  of  the 
ladder  upon  the  ship,  it  slid  along  the  rail  after  the  libelant  had  de- 
scended two  or  three  steps;  he  was  thrown  off;  he  struck  upon  the 
dock;  was  picked  up  as  he  was  lying,  with  one  leg  over  the  string- 
piece,  and  the  other  leg  upon  the  dock;  and  was  subsequently  taken 
to  the  hospital,  where  it  was  found  that  the  urethra  had  been  rup- 
tured by  the  external  violence  to  which  he  had  been  subjected,  and  a 
painful  operation  was  performed.  The  district  court  for  the  Eastern 
district  of  New  York  entered  a  decree  in  favor  of  the  libelant  for  the 
sum  of  12,500,  and  costs.  He  testified  that  his  shoulder  struck 
against  the  side  of  the  ship  before  he  fell  upon  the  dock,  but  this  wa^ 
not  averred  in  the  libel,  and  the  record  does  not  give  reliable  informa- 
tion upon  the  subject.  The  important  question  in  the  case  is  that  of 
the  jurisdiction  of  a  court  of  admiralty  over  a  tort  caused  by  the  negli- 
gence of  the  master  upon  navigable  water,  in  regard  to  the  security 
of  the  ladder  upon  the  ship,  the  accident  commencing  upon  the  ship, 
and  the  known  injurious  consequences  having  been  suffered  by  the 
fall  upon  the  land. 

The  decisions  in  this  country  are  all  founded  upon  The  Plymouth, 
3  Wall.  20,  18  L.  Ed.  125,  which  was  a  case  of  fire  originating  in  the 
negligence  of  the  persons  in  charge  of  a  steam  propeller  anchored  at  a 
wharf  in  the  Chicago  river,  whereby  the  vessel  took  fire,  and  the 
flames  communicated  to  valuable  buildings  and  property  upon  the 
wharf.  The  owners  of  the  burned  property  brought  a  libel  in  ad- 
miralty against  the  owners  of  the  steamer.  The  supreme  court  was  of 
opinion  that  the  case  was  outside  the  jurisdiction  of  admiralty  over 
marine  torts,  because,  to  give  a  court  of  admiralty  jurisdiction,  "the 
wrong  and  injury  complained  of  must  have  been  committed  wholly 
upon  the  high  seas  or  navigable  waters,  or,  at  least,  the  substance  and 
consummation  of  the  same  must  have  taken  place  upon  these  waters." 
This  case,  and  those  of  similar  character,  are  where  the  negligence 
happens  on  navigable  water,  and  the  injurious  consequences  are  com- 
municated to,  or  extend  to,  property  on  shore,  which  always  had  been 
severed  from  the  ship;  but  the  language,  if  taken  literally,  declares 
that  admiralty  jurisdiction  does  not  exist  unless  the  substantial  con- 
summation of  the  injury  or  the  substantial  damage  occurs  on  navi- 
gable water,  and  therefore  if  a  passenger  on  board  a  steamship  should, 
through  the  negligence  of  the  owners,  stumble  on  the  ship  upon  a  de- 
fective gangplank,  and  be  precipitated  upon  the  wharf,  the  injury 
would  not  be  a  maritime  tort.  The  language  employed  in  the  Plym- 
outh decision,  and  which  was  applicable  to  the  circumstances  of  that 
case,  does  not  justify  such  a  conclusion.    In  this  case  it  is  highly 
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probable  that  the  libelant  sustained  some  damage  from  nervous  shock 
while  precipitated  through  the  air,  and  before  he  fell  upon  the  wharf. 
A  person  of  sensitive  nervous  organization  would,  without  doubt,  re- 
ceive such  an  injury.  The  injury  commenced  when,  by  the  slipping 
of  the  ladder,  the  libelant  was  thrown  into  the  air.  Whether  or 
not  this  throw  was  damnum  absque  injuria  cannot  be  told,  but 
it  is  true,  as  the  district  judge  said,  "that  the  whole  wrongful  agency 
was  put  in  motion  and  took  effect  on  the  ship,  and  thereby  the  libel- 
ant was  hurled  from  his  position  on  the  ship,  and  before  he  reached 
the  dock  was  subjected  to  conditions  inevitably  resulting  in  physical 
injury,  wherever  he  finally  struck."  The  cause  of  action  originated 
and  the  injury  had  commenced  on  the  ship,  the  consummation  some- 
where being  inevitable.  It  is  not  of  vital  importance  to  the  admiralty 
jurisdiction  whether  the  injury  culminated  on  the  stringpiece  of  the 
wharf  or  in  the  water. 

In  The  H.  S.  Pickands,  42  Fed.  (D.  C.)  239,  a  case  much  relied  upon 
by  the  appellant,  the  negligence  was  the  removal  by  the  master  of  the 
vessel  of  a  cleat  on  the  wharf  which  protected  against  slipping  the 
ladder  which  connected  the  wharf  with  the  vessel.  A  workman  oh 
the  vessel  attempted  to  go  on  shore  by  the  aid  of  the  ladder,  which 
slipped  at  the  bottom,  in  consequence  of  the  icy  condition  of  the 
wharf,  whereby  he  was  thrown  upon  the  wharf  and  severely  injured. 
The  district  and  the  circuit  courts  held  that  an  admiralty  court  had 
no  jurisdiction.  The  negligence  was  the  removal  of  the  cleat  on  the 
wharf.  The  ladder  slipped,  and  the  serious  part  of  the  damage  oc- 
curred on  the  wharf.  The  only  thing  which  is  known  to  have  hap- 
pened on  navigable  water  was  that  the  master,  while  on  the  ship, 
shifted  the  ladder  away  from  the  cleat.  These  facts  distinguish  the 
case  from  the  one  at  bar,  and  make  it  more  plainly  a  tort  by  th^ 
master  upon  the  land.  The  decree  is  affirmed,  with  interest  and  with 
costs. 


(98  Fed.  1000.) 

THE  MARY  MANNING. 

THE  JENNIE  C.  MAY. 

(Circnlt  Court  of  Appeals,  First  Circuit.    January  10,  1900.) 

Nos.  275,  276. 

Coi«Li8fON— Determination  of  Fault— Evidence  Considered. 

Evidence  considered,  and  held  to  establish  that  a  collision  between  two 
schooners  meeting  in  the  evening  was  caused  by  the  vessel  having  the 
right  of  way  changing  her  course  after  the  vessels  were  within  sight  of 
each  other. 

Appeal  from  the  District  CJourt  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Eugene  P.  Carver  (Edward  E.  Blodgett,  on  the  brief),  for  appellants. 
Arthur  H.  Russell  and  Charles  T.  Russell,  for  appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 
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COLT,  Circuit  Judge.  These  appeals  relate  to  a  collision  between 
the  schooner  Jennie  C.  May  and  the  schooner  Mary  Manning,  which 
took  place  off  Nauset  light,  Cape  Cod,  on  January  1,  1896.  The 
May  was  a  three-masted  schooner  of  745  tons  net  register,  loaded 
with  a  cargo  of  coal,  and  bound  on  a  voyage  from  Baltimore  to  St. 
John.  The  Manning  was  a  four-masted  schooner,  1,130  tons  net 
register,  bound  on  a  voyage  from  Salem  to  Philadelphia,  without 
cargo.  The  time  of  the  collision  was  between  5:15  and  5:30  p.  m. 
The  weather  was  fair.  The  wind,  by  the  preponderance  of  evidence, 
was  W.  N.  W. 

According  to  the  account  of  the  May,  at  the  time  the  Manning 
was  sighted;  she  was  sailing  closehauled  on  the  port  tack,  steering 
N.  by  W.,  and  making  about  five  knots  an  hour.  There  was  a  com- 
petent man  at  the  wheel,  and  a  vigilant  lookout.  The  proper  side 
lights  were  set  and  burning,  and  all  hands  were  on  deck.  While  so 
proceeding,  the  lookout  reported  a  vessel,  which  proved  to  be  the 
Manning,  right  ahead.  Soon  afterwards  the  sails  and  side  lights  of 
the  Manning  were  seen  about  half  a  point  on  the  lee  or  starboard 
bow,  indicating  a  vessel  approaching  sailing  free.  The  May  held 
her  course,  but  the  Manning,  instead  of  changing  her  course  and 
keeping  out  of  the  way  of  the  May,  held  her  course,  and  continued 
to  approach  until  the  two  vessels  were  in  imminent  danger  of  colli- 
sion. The  May  thereupon,  just  before  the  collision,  for  the  pur- 
pose of  avoiding  it  or  easing  the  blow,  put  her  wheel  down  two  or 
ihree  spokes,  and  immediately,  before  any  change  in  her  course, 
seeing  that  the  Manning  had  suddenly  luffed,  put  up  her  wheel. 
The  vessels  almost  immediately  came  together,  the  Manning  striking 
the  May  on  the  port  bow,  almost  a  head-on  bow.  According  to  the 
account  of  the  Manning,  she  was  heading  south  on  the  starboard 
tack,  going  six  or  seven  knots  an  hour,  with  her  side  lights  properly 
set  and  burning  brightly,  a  competent  man  at  the  wheel,  and  a  vigi- 
lant lookout  forward,  and  both  her  master  and  mate  on  deck. 
While  so  proceeding,  the  red  light  of  a  sailing  vessel,  which  proved 
to  be  the  May,  was  seen  about  a  point  off  the  port  bow.  The  red 
light  was  duly  reported,  and  continued  to  bear  on  the  port  bow, 
when  suddenly  the  May  changed  her  course,  swinging  to  the  west- 
ward and  showing  both  lights,  and  then  showing  only  her  green 
light;  whereupon  the  mate  ordered  the  helm  of  the  Manning  hard 
a-port.  The  May  then  swung  to  starboard,  and  struck  the  Manning 
forward  of  the  forerigging  on  the  port  side. 

Upon  the  question  which  vessel  was  at  fault,  the  contention  of  the 
^I^y  is  that,  after  she  saw  the  Manning,  she  made  no  change  of 
course,  except  a  slight  luff  in  extremis,  when  the  collision  was  in- 
evitable, and  that,  having  the  right  of  way,  the  cause  of  the  collision 
was  the  failure  of  the  Manning  to  keep  clear  of  her.  The  contention 
of  the  Manning  is  that  the  collision  was  caused  by  the  May  suddenly 
changing  her  course  to  the  westward,  and  coming  up  into  the  wind, 
whereby  she  exposed  her  green  light. 

It  is  admitted  by  the  May  that  she  did  make  such  a  change  of 
course  for  the  purpose  of  hauling  in  her  sheets,  and  the  important 
question  to  be  determined  is  whether,  upon  the  evidence,  this  maneu- 
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ver  took  {dace  before  she  saw  the  Manning  or  the  Manning  saw  her. 
If  the  contention  of  the  Manning  on  this  point  is  correct,  the  cause 
of  the  collision  is  made  clear. 

The  libel  of  the  May  alleges  that  the  collision  took  place  "at  about 
30  minutes  after  5  o'clock  in  the  afternoon."  The  answer  of  the 
Manning  alleges  that  it  was  "after  5  p.  m."  Capt  St.  John,  of  the 
May,  in  his  testimony,  makes  the  time  "20  or  21  minutes  past  5." 
The  vessels  were  approaching  each  other  at  the  rate  of  some  12  miles 
an  hour.  Consequently,  the  time  that  would  be  taken  to  sail  the  dis- 
tance of  2  miles,  at  which  the  side  lights  of  a  sailing  vessel  could  be 
seen,  would  be  about  10  minutes.  This  would  make  the  time  when 
the  May  first  saw  the  Manning  about  5:10. 

Capt.  St.  John's  statement  of  the  May's  change  of  course  to  haul 
in  her  sheets  may  be  summarized  as  follows:  A  little  before  sun- 
down the  May  went  off  two  points  to  N.  E.  by  N.  i  N.,  so  as  to  in- 
crease his  distance  from  the  shore  about  a  quarter  of  a  mile.  (This 
would  mean,  on  the  course  given,  that  she  sailed  about  a  mile,  which, 
at  the  rate  she  was  going,  would  take  10  or  12  minutes.)  The  May 
then  came  up  into  the  eye  of  the  wind  for  the  purpose  of  hauling 
in  her  sheets,  which  took  about  5  minutes,  and  she  then  proceeded 
N.  by  W.,  closehauled  on  the  port  tack.  His  side  lights  were  set  15 
minutes  after  sundown,  or  about  5  o'clock,  and  he  put  his  wheel 
down,  and  hauled  in  his  sheets  after  sundown,  and  before  the  lights 
were  set.  He  did  not  see  the  Manning  until  10  minutes  after  the 
lights  were  set.  Capt.  St.  John's  statement,  that  this  change  of 
course  and  hauling  in  the  sheets  took  place  before  the  lights  were 
«et,  or  before  5  o'clock,  and  that  the  Manning  was  not  seen  until 
after  the  lights  were  set,  is  corroborated  by  the  boatswain,  Smith, 
who  was  acting  as  mate,  and  by  Buckley,  the  lookout. 

But  this  account  does  not  agree  with  the  testimony  of  other  per- 
sons on  board  the  May.  It  is  not  confirmed  by  the  evidence  of  Capt. 
Parker,  of  the  schooner  Du  Vignon,  whose  vessel  was  in  the  vicinity, 
and  who  was  called  as  a  witness  by  the  May.  It  is  also  in  direct 
conflict  with  the  account  of  the  witnesses  on  the  Manning.  Accord- 
ing to  Capt.  St.  John,  the  May  hauled  in  her  sheets  for  made  the 
change  of  course  seen  by  the  Manning,  which  immediately  preceded) 
at  least  10  minutes  before  the  Manning  was  sighted.  On  the  other 
hand,  two  of  the  sailors  on  the  May,  who  were  engaged  in  hauling 
in  the  sheets,  testify  that  the  Manning  was  seen  during  the  time 
the  sheets  were  being  hauled  in.  Johansen,  who  was  called  on  deck 
to  haul  in  the  sheets,  says: 

••Q.  When  did  you  come  on  deck  that  afternoon, — what  time?  A.  Well,  I 
could  not  ten  you  what  time,  but,  by  my  judgment  I  think  it  was  a  little  be- 
fore half  past  five.  Q.  What  did  you  do  after  coming  on  deck?  A.  I  came  on 
deck.  I  went  up  to  the  mlzzen  topsail  clew  line.  I  hear  the  captain  sing  out 
to  haul  the  sheets  flat.  Q.  Then  what  did  you  do  after  that?  A.  After  we 
was  finished  with  the  topsail  clew  line,  some  other  fellows  hauled  the  sheets 
tight.  I  went  up  into  the  mizzen  rigging  to  make  the  topsail  fast  Q.  Now. 
at  that  time,  did  you  see  the  approaching  schooner?  A.  Yes,  sir.  Q.  At  that 
time  did  you  hear  any  report?  A.  I  heard  somebody  sing  out  *Vessel  ahead!* 
She  was  on  the  starboard  side  of  us.  Q.  Where  were  you  then?  A.  I  was  up 
in  the  mizzen  topsail  crosstree,  sir.  Q.  What  were  you  doing?  A.  I  was  furl- 
ing the  sail  fast    Q.  When  you  heard  the  vessel  reported,  did  you  see  her?    A. 
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Yes,  sir.  Q.  Where  were  you  when  you  heard  the  lookout  report  the  schooner? 
A.  I  was  up  In  the  rigging  the  first  time  I  heard  it.  Q.  Was  that  before  or 
after  they  had  finished  hauling  the  sheets  in?  A.  That  was  before  they  was 
finished  hauling  the  sheets  in." 

KnutseD,  another  sailor,  who  came  on  deck  to  help  haul  in  the 
sheets,  sajs: 

"Q.  What  were  you  doing  when  she  was  reported?  A.  I  was  after  clew- 
ing up  the  mizzen  topsail  then.  Q.  Where  were  you  on  deck?  A.  I  was  aft 
then,  and  then  we  went  forward  when  we  were  clewing  up  the  fore-topsaiL 
Q.  Where  did  you  see  this  vessel  approaching?  A.  On  the  starboard  bow. 
Q.  What  did  you  see  of  her?  A.  I  see  her  two  lights.  Q.  After  that  did  yon 
go  forward?  A.  Yes,  sir;  after  that  we  went  forward,  all  of  us.  Q.  And  you 
were  then  clewing  up  the  fore-topsail?  A.  Fore-topsail?  Yes,  sir;  and  me 
and  the  mate  went  on  forecastle  deck.  The  man  on  lookout  was  going  to 
make  the  fore-topsail  fast,  because  it  was  his  watch  on  deck.  Q.  Did  you  hear 
the  man  on  lookout  report  a  vessel?  A.  I  did,  sir.  Q.  Where  were  yon? 
A.  I  was  'midships  then.  I  heard  him  twice  report  it  He  sung  out,  'I  see 
a  vessel,  but  I  cannot  see  the  lights.'  That  was  at  the  time  I  was  hauling  in 
the  sheets.  Q.  That  was  at  the  time  you  were  hauling  in  the  main  sheets? 
A.  Yes,  sir.  Q.  That  was  the  time  you  were  hauling  in  the  main  sheet  you 
heard  the  man  on  lookout  say —  A.  *I  see  a  vessel,  but  cannot  see  any  lights 
on  her.'  Q.  That  was  the  first  time  you  heard  her  reported?  A.  Yes,  sir. 
Q.  Then  you  heard  her  reported  a  second  time,  didn't  you?  A.  Yes.  sir.  Q. 
What  were  you  doing  when  you  heard  her  reported  the  second  time?  A. 
Clewing  up  the  mizzen  topsail." 

Oelsen,  the  man  at  the  wheel,  testifies  that  it  was  only  about  a 
quarter  of  an  hour  before  the  collisi^on  that  the  sheets  were  hauled  in: 

**Q.  At  the  time  of  the  collision,  where  was  the  captain?  A.  He  was  aft, 
sir.  Q.  How  long  had  he  been  on  deck?  A.  On  deck  about  twenty  minutes 
before  the  collision.  Q.  How  many  other  men  on  deck?  A.  All  hands,  sir. 
Q.  What  were  they  doing?  A.  About  a  quarter  of  an  hour  before  the  collision 
we  hauled  in  the  sheets,  hauling  them  in  fore  and  aft  Q.  How  many  men 
clewing  up  the  «dls  or  hauling  in  the  sheets?  A.  Four  of  us.  Q.  Was  any 
change  made  in  the  course  of  the  vessel  to  haul  in  the  sheets?  A.  We  had  to 
keep  her  off  the  shore  about  north  by  east  half  east,  to  get  more  room  to  haul 
in  the  sheets.  Q.  After  you  went  off,  what  did  you  do  with  the  wheel?  '  Did 
you  come  up  into  the  wind?  A.  The  captain  took  the  wheel  then.  Q.  What 
did  he  do  with  it?  A.  He  came  up  into  the  wind.  Q.  That  was  how  long 
before  the  collision?    A.  Fifteen  minutes." 

Capt.  St.  John,  in  his  testimony,  admits  he  gave  an  order  to  the 
mate  in  regard  to  clewing  up  the  sails  after  the  Manning  was  sighted: 

"Q.  Did  you  give  him  [the  mate]  any  orders  in  regard  to  the  sails  then 
[after  the  Manning  was  seen]?  A.  Well,  about  the  time  that  he  got  on  the 
bridge,  going  from  the  poop  deck  to  the  house, — the  forward  house. — I  ordered 
him  to  clew  up  the  fore-topsaU.  Q.  What  did  that  require  to  do?  A.  Well, 
cast  off  the  halyards  and  sheets,  and  haul  in  on  the  clew  lines.  Q.  That 
would  be  forward,  of  course?  A.  Yes,  forward.  Q.  Do  you  know  whether  he 
obeyed  that  order?  A.  I  heard  the  topsaU  halyards  rattling  immediately  after- 
wards." 

The  mate's  testimony,  to  the  same  effect,  is  as  follows: 

"Q.  In  going  forward,  did  you  get  any  order  from  him  [the  captain]?  A. 
Yes,  sir.  Q.  Wliat  was  that?  A.  He  told  me  to  clew  up  the  fore-topsalL  Q. 
What  did  you  do  then?    A.  I  ordered  a  man  to  let  go  the  halyards." 

The  clewing  up  of  the  fore-topsail,  which  Capt.  St.  John  and  the 
mate  say  took  place  after  they  saw  the  Manning,  seems  to  have  been 
a  part  of  tlie  operation  of  hauling  in  the  sheets.  On  this  point  the 
testimony  of  Knutsen  is  instructive: 
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"Q.  In  the  first  place,  you  hauled  in  the  main  sheets?  A.  Yes,  sir.  Q.  Then 
you  went  forward  to  haul  in  the  Jib  and  staysail  sheets,  and  then  went  ait  to 
clew  up  the  mizzen  topsail?  A.  Yes,  sir;  the  mizzen  topsail  was  partly  clewed 
up.  We  had  to  clew  it  up  better.  Q.  As  soon  as  you  got  through  pulling  in 
the  jib  and  staysail  sheets,  you  went  to  help  clew  the  mizzeu  topsail  up?  A. 
Yes,  sir.  Q.  Finished  it?  A.  Yes,  sir.  Q.  Then  you  and  the  mate  went  for- 
ward to  clew  up  the  fore-topsail;   is  that  right?    A.  Yes,  sir." 

Again,  on. the  important  point  whether  the  sheets  were  hauled  in 
before  the  lights  were  set,  Capt.  St.  John  is  directly  contradicted 
bj  his  own  witnesses.  He  testifies  that  the  sheets  were  hauled  in 
before  the  lights  were  set,  and  that  the  Manning  was  not  seen  until 
10  minutes  after  the  lights  were  set.  On  the  other  hand,  Klnutsen 
testifies  as  follows: 

**Q.  Were  you  on  deck  when  the  side  lights  were  put  up?  A.  No,  sir;  I  was 
below  then.  We  were  called  out  to  clew  up  the  sheets  and  haul  in  the  topsail. 
Q.  When  you  came  on  deck  to  haul  in  the  sheets,  the  side  lights  were  all  set? 
A.  Yes,  sir.  Q.  And  they  were  set  when  you  came  up  on  deck,  and  before 
you  hauled  in  the  sheets?  A.  Yes,  sir.  Q.  Positive  of  that?  A.  Yes,  sir;  I 
am  sure  of  that." 

Johansen  also  testifies  as  follows: 

**Q.  You  and  Knutsen  were  in  the  same  watch?  A.  Yes,  sir.  Q.  You  came 
on  deck  at  the  same  time?  A.  I  came  a  little  before  him.  Q.  And  you  at 
once  went  to  clew  up  the  mizzen  topsail?  A.  Yes,  sir.  Q.  Did  you  have  your 
side  lights  up  at  that  time?  A.  Yes,  sir;  I  was  not  on  deck  when  they  put 
them  up,  but  I  know  they  was  up." 

The  testimony  of  Capt.  Parker,  master  of  the  Du  Vignon,  cannot 
be  said  to  confirm  Capt.  St.  John,  but  tends  to  corroborate  the  ac- 
count of  the  Manning  that  the  May  must  have  changed  her  course 
to  haul  in  her  sheets  after  she  was  seen  by  the  Manning. 

Capt.  Parker  was  in  company  with  the  May  that  day  from  11 
o'clock  until  half  past  5.  He  saw  the  May  change  her  course,  and 
come  up  into  the  wind,  but  did  not  see  the  collision: 

"Q.  8.  On  that  afternoon,  did  you  see  anything  of  the  Jennie  C.  May?  A. 
Yes;  I  was  in  company  with  her.  Q.  9.  For  what  time?  A.  From  eleven 
o'clock  until  half  past  five.  ♦  ♦  ♦  Q.  22.  Oould  you  see  the  vessel?  A.  Yes,  sir. 
Q.  23.  Did  you  see  the  collision?  A.  No.  sir.  Q.  24.  Did  you  hear  the  sound 
of  any  collision?  A.  I  did  not  "  Q.  25.  How  far  off  were  you  from  the  May 
at  this  time?  A.  I  was  somewheres  about  half  a  mile.  ♦  ♦  ♦  Q.  32.  When  you  last 
saw  the  May,  how  did  she  bear  from  your  vessel?  A.  About  two  points  on  our 
port  bow.  Q.  33.  Could  you  see  her  sails?  A.  Yes,  sir.  Q.  34.  What  was  she 
doing?  A.  The  last  time  I  saw  her,  she  kept  off,  and  then  luffed  up  into  the 
wind  to  take  her  sheets  off.  Q.  35.  You  say  that  you  saw  him  keep  off?  A. 
Yes.  Q.  36.  And  then  luff  up  into  the  wind?  A.  To  take  her  sheets  in.  Q.  37. 
And  that  was  about  half  past  five?  A.  No,  sir;  before  that  time.  Q.  38.  That 
was  the  last  you  saw  of  her?  A.  Yes,  sir.  Q.  39.  How  much  did  he  keep  off? 
A.  I  should  say  swung  his  vessel  off  three  or  four  points.  Q.  40.  And  then  he 
came  back  on  his  course?  A.  No,  sir;  he  came  dead  up  into  the  wind.  Q.  41. 
Can  you  tell  what  time  that  was?  A.  No,  sir;  I  could  not  within  a  few  min- 
utes. I  should  think  it  was  somewheres  in  the  neighborhood  of  five  o*clock. 
Of  course,  when  I  saw  these  things  I  did  not  think  I  should  be  called  upon  to 
testify  in  this  case,  and  so,  consequently,  could  not  swear  to  the  time.  Q.  42. 
But  you  could  see  the  change  of  course  distinctly,  could  you  not?  A.  Yes, 
sir.  Q.  43.  Did  you  see  him  take  any  sails  in  at  that  time?  A.  I  did  not. 
Q.  44.  In  stating  about  five  o'clock,  you  would  not  state  within  half  an  hour, 
one  way  or  another?  A.  I  can  state  within  half  an  hour,  but  not  within  ten 
or  fifteen  minutes.  Q.  45.  It  might  have  been  a  quarter  past  five?  A.  I  should 
hardly  think  it  was  as  late  as  quarter  past  five;   somewhere  between  ten  min- 
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utes  of  five  and  quarter  past  five.  I  do  not  know;  that  is  only  from  memory. 
Q.  46.  And  at  that  time  she  came  right  up  into  the  wind?  A.  Yes,  sir.  Q.  47. 
How  close  to  the  wind,  should  you  say?  A.  Right  up,  so  that  her  sails  were- 
shaking.  Q.  48.  Well,  how  many  points  should  you  think?  A.  When  you  take 
your  vessel  up  into  the  wind  to  take  your  sheets  in,  you  let  her  come  right  up- 
head  to  the  wind.  Q.  49.  Well,  she  probably  came  within  two  or  three  points 
of  the  wind?  A.  Within  a  point  or  two,  I  should  say,  of  the  wind.  Q.  50.  At 
that  time  you  had  your  side  lights  up?    A.  Oh,  yes,  sir." 

An  examination  of  the  whole  evidence  on  the  part  of  the  May  doea^ 
not  support  the  statement  of  Capt.  St.  John  that  the  May  changed 
her  course  to  the  westward  to  haul  in  her  sheets  before  the  approach- 
ing vessels  were  in  sight  of  each  other.  On  the  contrary,  some  of 
the  witnesses  on  the  May  confirm  the  uniform  and  consistent  ac- 
count of  the  witnesses  on  the  Manning  that  the  May  made  such  a 
maneuver  after  she  was  seen  by  the  Manning. 

To  find  in  favor  of  the  May  on  this  issue,  it  may  be  said  that  we 
must  accept  Capt.  St.  John's  account  to  be  correct,  although  he- 
is  contradicted  by  his  own  witnesses  and  by  the  witnesses  for  the 
Manning.  We  do  not  feel  warranted,  upon  the  evidence,  in  reaching^ 
such  a  conclusion.  This  change  of  course  on  the  part  of  the  May 
accounts  for  the  collision.  That  she  made  this  maneuver  some  little 
time  before  the  collision  is  admitted.  Assuming  that  it  was  made 
after  the  Manning  sighted  her,  the  evidence  from  both  vessels,  as  a 
whole,  becomes  fairly  reconcilable,  and  the  cause  of  the  collision  is- 
clear.  If,  however,  we  eliminate  this  factor  from  the  case,  it  be- 
comes very  difficult,  upon  the  evidence,  to  reach  any  satisfactory  con- 
clusion. If  it  appears  that  the  May  had  the  right  of  way,  it  is  also 
abundantly  shown  by  the  record  tiiat  there  was  more  or  less  con- 
fusion on  board  of  her  before  the  collision,  and  that  she  did  not  have- 
an  efficient  lookout.  On  the  other  hand,  the  Manning  maintained 
a  particularly  vigilant  lookout  and  good  discipline,  so  that,  on  well- 
settled  rules,  the  presumptions  are  in  favor  of  the  proofs  coming 
from  her  master  and  crew.  Upon  full  consideration  of  the  evidence, 
we  think  that  this  change  of  course  on  the  part  of  the  May  took: 
place  after  she  was  seen  by  the  Manning,  and  that  this  manenver 
on  her  part  was  the  cause  of  the  collision. 

In  No.  275  (The  Mary  Manning)  the  decree  of  the  district  court  is- 
reversed,  and  the  case -is  remanded  to  that  court,  with  instructions 
to  dismiss  the  libel,  with  costs,  and  the  appellant  recovers  the  costs 
of  appeal. 

In  No.  276  (The  Jennie  C.  May)  the  decree  of  the  district  court  is- 
reversed,  and  the  case  is  remanded  to  that  court,  with  instructions 
to  enter  a  decree  for  the  libelants,  with  costs,  and  the  costs  of  appeal 
are  awarded  to  the  appellants. 
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(98  Fed.  381.) 

WESTERN  ASSUR.  CO.  OF  TORONTO,  CANADA,  v.  DECKER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  27,  1899.) 

No.   1,209. 

I58URANCB— Construction  of  Folicy—Provision  for  Appraisement  of  Loss. 

Under  an  Insurance  policy  providing  that  in  case  of  loss,  and  a  disagree- 
ment as  to  the  amount  thereof,  each  party  shall  appoint  an  appraiser,  and 
the  two  shall  select  an  umpire,  and  appraise  the  loss,  and  that  no  action 
shall  be  maintained  on  the  policy  until  after  the  insured  shall  have  fully 
complied  with  such  provision,  the  insured  discharges  his  obligation  in 
that  regard  when  he  appoints  an  appraiser  in  good  faith;  and  where  the 
appraisement  falls  through  without  his  fault  he  is  not  required  to  propose 
the  selection  of  other  appraisers,  but  may  resort  to  the  courts  to  have  his 
damages  assessed.^ 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

W.  W.  Morsman,  for  plaintiff  in  error. 
J.  H.  Broady,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  This  was  an  action  on  a  policy  of 
fire  insurance  which  contained  the  following  provisions: 

**Said  ascertainment  or  estimate  [of  loss]  shall  be  made  by  the  insured  and 
this  company,  or.  If  they  differ,  then  by  appraisers,  as  hereinafter  provided. 
In  the  event  of  disagreement  as  to  the  amount  of  loss,  the  same  shall,  as  above 
provided,  be  ascertained  by  two  competent  and  disinterested  appraisers,  the 
insured  and  this  company  each  selecting  one,  and  the  two  so  chosen  shall  first 
select  a  <jompetent  and  disinterested  umpire.  The  appraisers  then,  together, 
shaU  estimate  and  appraise  the  loss,  stating  separately  sound  value  and  dam- 
age, and,  failing  to  agree,  shaU  submit  their  differences  to  the  umpire;  and  the 
award  in  writing  of  any  two  shall  determine  the  amount  of  such  loss.  The 
parties  thereto  shaU  pay  the  appraisers  respectively  selected  by  them,  and  shaU 
bear  equally  the  expenses  of  the  appraisal  and  umpire.  No  suit  or  action  on 
this  policy  for  the  recovery  of  any  claim  shall  be  sustained  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  insured  with  all  the  foregoing  re- 
qoirements,  nor  unless  commenced  within  12  months  next  after  the  fire." 

A  special  verdict  of  the  jury  found  that  there  was  a  loss  under  the 
policy,  and  that  the  company  and  the  insured  were  unable  to  agree 
on  the  amount  of  the  loss,  and  that  they  each,  acting  in  good  faith, 
selected  an  appraiser  as  provided  for  in  the  policy.  These  apprais- 
ers, each  acting  in  good  faith,  were  unable  to  agree  upon  an  umpire 
and  were  likewise  unable  to  agree  upon  the  amount  of  the  loss,  and 
finally  abandoned  all  effort  to  agree  on  either.  After  it  was  defi- 
nitely ascertained  that  the  appraisers  had  abandoned  all  effort  to 
agree,  and  would  do  nothing  further  in  the  premises,  the  company 
did  not  appoint  another  appraiser,  or  request  the  insured  to  do  so, 
and  the  insured  brought  this  suit  on  the  policy,  and  recovered  judg- 
ment, and  the  company  sued  out  this  writ  of  error. 

The  contention  of  the  company  is  that,  when  the  arbitrators  failed 

1  See  note  at  end  of  case. 
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to  agree,  it  was  the  duty  of  the  insured  to  propose  a  new  selection  of 
arbitrators,  and  that,  not  having  done  so,  and  not  having  appointed 
an  arbitrator  the  second  time,  he  cannot  maintain  this  action.  The 
terms  of  the  policy  are  satisfied  when  the  insured,  acting  in  good 
faith,  appoints  an  appraiser.  If  the  appraisement  falls  through  by 
disagreement  of  the  appraisers  without  any  fault  of  the  insured,  he 
has  discharged  his  covenant,  and  satisfied  the  requirements  of  the 
policy,  and  may  then  resort  to  the  courts  to  have  his  damages  as- 
sessed. *Tf  the  appraisement  failed  without  the  fault  of  the  insured, 
the  failure  would  not  be  any  impediment  to  their  right  of  recovery 
if  they  could  maintain  their  suit  on  other  grounds."  Insurance  Co. 
V.  Traub  (Md.)  35  Atl.  13,  16.  And  the  supreme  court  of  North  Caro- 
lina, in  Pretzfelder  v.  Insurance  Co.,  21  S.  E.  302,  say  "that,  where 
the  arbitrators,  or  a  majority  of  them,  failed  to  agree  upon  an  award, 
the  plaintiff  (unless  he  is  shown  to  have  acted  in  bad  faith  in  select- 
ing his  arbitrator)  is  not  compelled  to  submit  to  another  arbitration 
and  another  delay,  but  may  forthwith  bring  his  action  in  the  courts." 
One  of  the  fundamental  and  essential  constitutional  rights  of  the 
citizen  is  the  right  to  appeal  to  a  court  of  justice  for  a  repress  of  his 
grievances.  One  of  the  chief  ends  of  government  is  to  secure  this 
right  to  the  citizen.  While  some  of  the  courts  hold  that  the  citizen 
may,  by  contract,  bargain  away  this  right,  the  agreement  to  do  so 
will  not  be  extended  by  construction  or  implication.  Even  if  a  sec- 
ond appointment  of  arbitrators  was  required  by  the  terms  of  the  pol- 
icy, there  is  nothing  in  the  policy,  as  contended  by  the  defendant 
in  error,  which  imposes  on  the  insured  the  obligation  to  be  the  first 
to  propose  another  selection  of  arbitrators  and  appoint  a  second 
arbitrator.  The  terms  of  the  policy  relating  to  the  appointment  of 
appraisers  are  that  the  loss  shall  **be  ascertained  by  two  competent 
and  disinterested  appraisers;  the  insured  and  this  compdny  each 
selecting  one."  There  is  not  a  line  or  a  word  in  the  policy  making 
it  the  duty  of  the  insured  any  more  than  of  the  company  to  demand 
an  appraisement  and  appoint  an  appraiser.  The  policy  in  suit  in 
the  case  of  Kahnweiler  v.  Insurance  Co.,  14  C.  C.  A.  485,  67  Fed.  483, 
32  U.  S.  App.  230,  provided  that,  if  the  company  and  the  assured 
were  unable  to  agree  upon  the  amount  of  the  loss,  "the  same  shall 
then  be  submitted  to  competent  and  impartial  arbitrators,  one  to 
be  selected  by  each  party."  In  that  case,  as  in  this,  the  company 
contended  that  it  was  the  duty  of  the  insured  to  take  the  initiative, 
and  demand  an  arbitration,  and  appoint  an  arbitrator.  That  case 
was  exhaustively  argued  by  able  counsel,  and,  after  a  full  considera- 
tion of  the  adjudged  cases,  this  court  said: 

"Each  party  is  entitled  to  demand  a  reference,  but  neither  can  compel  it 
and  neither  has  the  right  to  insist  that  the  other  shall  first  demand  it,  and  shall 
forfeit  any  right  by  not  doing  so.  If  the  company  demands  It  and  the  in- 
sured refuses  to  arbitrate,  his  right  of  action  is  suspended  until  he  consents  to 
an  arbitration;  and  if  the  insured  demands  an  arbitration,  and  the  company 
refuses  to  accede  to  the  demand,  the  insured  may  maintain  a  suit  on  the  pol- 
icy, notwithstanding  the  language  of  the  twelfth  section  of  the  policy;  and» 
where  neither  party  demands  an  arbitration,  both  parties  thereby  waive  it 
The  clause  is  to  be  construed  the  same  as  if  it  read,  'Upon  the  request  of 
either  party.'    These  words,  or  their  equivalent  are  commonly  found  in  similar 
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clauses  in  policies  of  fire  insurance,  and  they  are  necessarily  and  plainly  im- 
plied in  this  policy." 

The  judgment  of  the  circuit  court  is  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  The  contract  of  appraise- 
ment in  this  case  is  not  an  agreement  to  arbitrate  all  the  rights  of 
the  parties,  but  the  simple  provision,  usual  in  policies  of  fire  insur- 
ance, that  any  difference  arising  between  the  parties  as  to  the 
amount  of  loss  or  damage  to  the  property  insured  shall  be  submitted 
to  the  appraisal  of  competent  and  impartial  persons,  to  be  chosen 
as  therein  provided,  whose  award  shall  be  conclusive  as  to  the 
amount  of  loss  or  damage  only,  and  shall  not  determine  the  question 
of  the  liability  of  the  company;  and  that,  until  60  days  after  such 
an  appraisal  is  made  and  such<an  award  is  obtained,  the  loss  shall 
not  be  payable,  and  no  action  upon  it  shall  lie  against  the  company. 
Such  an  agreement  presents  no  question  of  ousting  the  jurisdiction 
of  the  courts.  It  simply  provides  a  convenient  and  reasonable 
method  of  ascertaining  the  amount  of  loss  or  damage  without  ex- 
pense to  the  government  or  resort  to  the  courts.  It  is  a  valid,  legal 
contract,  and  it  makes  the  appraisal  and  award  a  condition  precedent 
to  the  payment  of  any  loss,  and  to  the  maintenance  of  any  action. 
HamUton  v.  Insurance  Co.,  136  U.  S.  242,  255,  10  Sup.  Ct.  945,  34  L. 
Ed.  419;  Scott  v.  Avery,  5  H.  L.  Cas.  811,  823,  855;  Gasser  v.  Sun 
Fire  Office,  42  Minn.  315,  319,  44  N.  W.  252;  Levine  v.  Insurance 
Co.  (Minn.)  68  N.  W.  855,  860;  Chippewa  Lumber  Co.  v.  Phoenix  Ins. 
Co.,  80  Mich.  116,  44  N.  W.  1055;  Zalesky  v.  Insurance  Co.,  102  low^a, 
613,  619,  71  N.  W.  566,  and  cases  there  cited.  There  are  two  forms 
of  this  stipulation  for  appraisal, — one  in  which  it  is  provided  that 
there  shall  be  an  appraisement  "upon  the  written  request  of  either 
party,"  and  under  this  form,  if  neither  party  seasonably  demands 
an  appraisal,  both  parties  waive  it,  and  an  action  can  be  maintained 
without  it;  and  another,  which  provides,  as  in  the  case  at  bar,  that 
in  every  case  of  disagreement  as  to  the  amount  of  loss  or  damage  an 
appraisement  and  award  must  be  made  before  any  liability  matures 
and  before  any  action  can  be  maintained,  and  under  this  form  of  con- 
tract the  appraisal  and  award  is  a  condition  precedent  without  any 
request  from  either  party;  the  burden  is  on  the  insured  to  procure 
the  award,  and,  until  he  either  does  so,  or  makes  every  reasonable 
endeavor  to  do  so,  nothing  is  due  him  under  the  policy,  and  he  can 
maintain  no  action.  This  marked  difference  between  policies  in 
which  the  appraisal  is  to  be  made  "upon  the  written  request  of  either 
party''  and  those  in  which  it  is  agreed  that  the  appraisal  must  be 
made  before  any  insurance  will  become  due  and  before  any  action 
can  be  maintained  seems  plain  upon  its  face,  and  it  is  well  sustained 
and  illustrated  by  the  adjudications.  Thus,  in  Nurney  v.  Insurance 
Co.,  63  Mich.  633,  30  N.  W.  350,  the  appraisal  was  to  be  made  "upon 
the  written  request  of  either  party,"  and  the  supreme  court  of 
Michigan  held  that  the  request  was  optional  with  either  party,  and 
that,  as  neither  party  made  it,  an  action  could  be  maintained  with- 
out an  appraisal.  But  in  Chippewa  Lumber  Co.  v.  Phoenix  Ins.  Co., 
80  Mich.  116,  44  N.  W*  1055-1057,  the  stipulation  for  an  appraise- 
39  C.C.A.— 25 
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ment  omitted  the  words,  **upon  written  i^equest  of  either  party  "  and 
dimply  made  an  appraisement  a  condition  precedent  to  the  maturity 
of  the  liability  and  to  the  maintenance  of  an  action  as  in  the  case 
at  bar.  Neither  party  demanded  an  appraisement,  and  the  supreme 
court  of  Michigan  held  that  the  burden  was  on  the  insured  to  procure 
the  appraisal,  and  said: 

**The  policy  In  the  present  case  provides  that  the  amount  of  loss  or  damage 
shall  be  submitted  to  arbitration.  The  right  to  arbitrate  Is  not  made  condi- 
tional upon  the  written  request  of  either  party." 

In  Adams  v.  Insurance  Co.,  70  Cal.  198,  201,  11  Pac.  627,  the  facts 
were  the  same.  Neither  party  had  requested  an  appraisal,  and  the 
supreme  court  of  California  held  that  no  suit  could  be  maintained. 

In  Thorndike  v.  Association  (Mass.)  16  N.  E.  747,  748,  no  appraisal, 
or  request  for  an  appraisal,  had  been  made  under  a  stipulation  that 
whichever  party  used  a  wall  should  pay  to  the  party  who  built  it  the 
market  value  of  the  part  used,  "such  market  value,  at  the  time  of 
such  use,  to  be  ascertained  by  the  appraisal  of  two  or  more  com- 
petent builders."  The  supreme  court  of  Massachusetts  held  that 
no  action  could  be  maintained  until  an  appraisement  was  procured, 
or  wrongfully  prevented  by  the  lessor.    It  said : 

"Until  an  appraisement  by  builders,  or  until  something  done  by  the  defend- 
ant to  prevent  or  to  avoid  It,  the  defendant  was  in  no  such  default  as  to  en- 
title the  plaintiff  to  maintain  an  action  upon  the  agfreement.  The  contract  did 
not  make  it  the  duty  of  the  defendant  to  go  forward,  and  appoint  appraisers 
of  its  own  motion,  Independently  of  the  plaintiffs  concurrence,  and  without  any 
request  to  that  effect  from  him.'* 

1  am  aware  that  this  view  is  not  in  accord  with  that  expressed 
in  Kahnweiler  v.  Insurance  Co.,  cited  in  the  opinion  of  the  majority^ 
but  it  seems  to  be  reasonable,  and  to  be  well  sustained  by  authority. 

The  exact  question  in  this  case,  however,  is  whether  an  insured, 
who  has  done  nothing  under  an  absolute  stipulation  that  an  ap- 
praisement shall  constitute  a  condition  precedent  to  an  action  ex- 
cept to  appoint  an  appraiser  at  the  request  of  the  insurer,  can  re- 
cover on  the  policy  without  an  appraisal  or  award  simply  because 
the  two  appraisers  have  failed  to  agree  on  an  umpire.  In  Hamilton 
V.  Insurance  CJo.,  136  U.  S.  242,  255,  10  Sup.  Ct.  945,  34  L.  Ed.  419^ 
Mr.  Justice  Gray,  in  delivering  the  opinion  of  the  supreme  court, 
declared  this  to  be  the  rule  which  should  govern  this  and  all  like 
cases: 

"Where  the  parties,  In  their  contract,  fix  on  a  certain  mode  by  which  the 
amount  to  be  paid  shall  be  ascertained,  as  In  the  present  case,  the  party  that 
seelvs  an  enforcement  of  the  agreement  must  show  that  he  has  done  everything 
on  his  part  w^hlch  could  be  done  to  carry  it  Into  effect.  He  cannot  compel  the 
payment  of  the  amount  claimed,  unless  he  shaU  procure  the  kind  of  evidence 
re<iuired  by  the  contract,  or  show  that  by  time  or  accident  he  is  unable  to  do^ 
so.     U.  S.  V.  Uobeson,  9  Pet.  319,  327.  9  L.  Ed.  142." 

l^e  contract  in  this  case  made  an  appraisal  and  award  a  condi- 
tion precedent  to  the  maturity  of  the  liability  of  the  insurance  com- 
pany and  to  the  maintenance  of  this  action.  It  cast  the  burden  of 
procuring  this  appraisal  upon  the  actor, — the  insured, — ^because- 
the  company  was  not  required  to  act  or  to  pay  until  this  appraisal 
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was  procured,  and  the  insured  had  the  option  to  procure  it,  or  at- 
tempt to  procure  it,  and  to  press  his  claim  or  to  abandon  it.  Under 
the  rule  of  the  supreme  court  just  cited,  the  insured  was  required  to 
procure  the  appraisal  and  award,  or  to  "show  that  he  has  done  every- 
thing on  his  part  which  could  be  done''  to  obtain  them,  before  he 
could  maintain  his  action.  In  my  opinion,  the  mere  appointment 
of  an  appraiser  who  could  not  or  would  not  agree  with  his  associate 
upon  an  umpire,  and  whose  disagreement  necessarily  prevented  the 
appraisal  and  award,  fell  far  short  of  a  compliance  with  this  rule. 
The  insured  might  have  revoked  his  appointment,  and  have  appointed 
another  appraiser.  He  might  have  caused  his  appraiser  to  propose 
a  number  of  unexceptionable  men  as  umpires,  and  to  request  the 
appraiser  of  the  company  to  choose  from  them.  He  might  have 
caused  his  appraiser  to  request  his  associate  to  propose  such  men, 
and  permit  him  to  choose.  He  might  have  requested  the  insurer  to 
agree  with  him  upon  other  appraisers.  These  are  but  the  ordinary 
means  to  choose  an  umpire  which  would  occur  at  once  to  every  one 
who  really  sought  to  secure  a  choice,  and  I  am  unable  to  believe 
that,  without  resorting  to  any  of  them,  or  taking  any  action  to  pro- 
cure the  appraisal  other  than  the  appointment  of  an  inactive  ap- 
praiser, the  insured  has  done  all  that  he  could  do  to  bring  about 
the  appraisal  and  award.  This  view  is  not  without  the  support  of 
authority.  May,  Ins.  §  496b;  Altman  v.  Altman,  5  Daly,  436,  438, 
439;  Davenport  v.  Insurance  Co.,  10  Daly,  535,  539;  Wolff  v.  In- 
surance Co.,  50  N.  J.  Law,  453,  14  Atl.  561,  562;  Carroll  v.  Insurance 
Co.,  72  Cal.  297,  302,  13  Pac.  863;  Hood  v.  Hartshorn,  100  Mass. 
117,  121;  Levine  v.  Insurance  Co.  (Minn.)  68  N.  W.  855,  860.  May, 
in  his  work  on  Insurance,  in  section  496b,  says: 

"If  the  contract  provides  for  arbitration,  and  the  appraisers  severally  ap- 
pointed by  the  company  and  the  insured  fail  to  agree  on  a  third,  this  does  not 
justify  suit.    The  insured  should  propose  a  new  selection  of  appraisers." 

In  Altman  v.  Altman,  5  Daly,  436,  439,  arbitrators  had  been  ap- 
pointed, and  failed  to  agree  upon  a  third,  under  a  stipulation  for  an 
appraisement,  and  Chief  Justice  Daly  delivered  the  unanimous  opin- 
ion of  the  court,  in  which  he  announced  the  rule  affirmed  by  the  su- 
preme court  in  Hamilton  v.  Insurance  Co.,  supra.    He  said: 

"It  does  not  follow  that,  because  two  arbitrators  selected  could  not  agree 
upon  a  third,  that  an  arbitration  was  impossible.  If  they  could  not  agree,  it 
was  for  the  plaintifT,  before  resorting  to  this  action,  to  propose  to  the  defend- 
ant the  selection  of  two  others  In  place  of  those  who  could  not  agree  upon  a 
third..  ♦  ♦  ♦  The  arbitration  and  award  is  a  condition  precedent  to  the 
plaintifTs  right  of  action,  and  he  cannot  maintain  it  unless  he  shows  that  he 
has  done  aU  in  his  power,  and  that  it  is  on  his  part  impossible  to  carry  the 
arbitration  Into  effect." 

In  Davenport  v.  Insurance  Co.,  10  Daly,  535,  539,  the  contract  was 
the  same  in  effect  as  that  in  the  case  in  hand.  Two  appraisers  had 
been  appointed,  they  had  failed  to  agree  upon  a  third,  and  the  in- 
sured had  then  brought  his  action.  The  court  held  that  it  could  not 
be  maintained,  and  dismissed  it.  In  the  opinion,  which  was  without 
dissent,  the  chief  justice  said: 

*'In  the  present  case  I  do  not  think  that  the  plaintiff  has  complied  with  the 
rule  above  referred  to,  which  requires  him  to  do  everything  in  his  power  to 
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ha^e  the  agreement  carried  into  effect  and  the  damage  ascertained  in  the 
mode  provided  for  in  the  contract.  Having  l>een  notified  by  the  appraiser 
selected  by  him  of  the  failure  of  the  two  selected  to  agree  upon  a  third  as  an 
umpire,  it  was  his  duty  at  least  to  propose  to  the  defendants  that  they  should 
select  new  appraisers,  that  the  condition  precedent  might,  in  good  faith,  be 
complied  wltli." 

In  Wolff  V.  Insurance  CJo.,  50  N.  J.  Law,  453,  14  Atl.  561,  562,  the 
fact  that  two  appraisers  had  been  appointed  under  a  stipulation  of 
the  policy  similar  to  that  under  consideration,  but  had  gone  no  fur- 
ther, and  made  no  award,  was  held  to  be  fatal  to  the  action. 

In  Carroll  v.  Insurance  Co.,  72  Cal.  297,  302,  13  Pac.  863,  the  su- 
preme court  of  California  held  that  a  complaint  on  a  policy  contain- 
ing a  stipulation  for  an  appraisal  stated  no  cause  of  action,  because 
it  neither  pleaded  an  award  nor  the  fact  that  a  fair  award  had  been 
prevented  by  the  fraudulent  conduct  of  the  insurer. 

In  Hood  V.  Hartshorn,  100  Mass.  117,  121,  a  case  in  which  three 
arbitrators  had  been  appointed,  but  had  failed  to  agree,  under  a 
stipulation  in  a  lea«e  to  the  effect  that  the  lessee  should  receive 
from  the  lessor  the  amount  found  by  them  to  be  the  value  of  his 
improvements,  the  supreme  judicial  court  of  Massachusetts  said: 

"In  the  present  case  no  appraisers  are  named,  but  each  party  is  to  act  in 
their  selection.  If,  then,  one  set  of  appraisers  fail  to  agree,  or  if  they  act  in 
such  a  manner  as  to  render  them  obviously  unfit  to  decide  the  matter,  another 
appointment  should  be  made;  and  a  fair  interpretation  of  the  contract  requires 
the  lessee  to  use  aU  reasonable  efforts  in  his  power  in  order  to  obtain  suita- 
ble appraisers  who  will  agree.  He  must  continue  to  act  till  he  puts  the  lessor 
in  the  wrong,  or  else  makes  it  manifest  that  no  suitable  persons  can  be  ob- 
tained to  do  the  service  within  a  reasonable  time,  which  can  hardly  be  sup- 
posed." 

In  Levine  v.  Insurance  Co.,  68  N.  W.  855,  860,  Judge  Mitchell,  de- 
livering the  opinion  of  the  supreme  court  of  Minnesota,  and  speak- 
ing of  the  contract  for  an  appraisement,  under  consideration  here, 
said: 

*  **The  law  also,  undoubtedly,  is  that  under  such  a  provision,  if  an  award 
is  set  aside  for  misconduct  of  the  arbitrators,  not  participated  in  or  caused 
by  the  insurer,  the  agreement  for  an  appraisement  still  remains  in  force,  and 
a  new  appraisement,  unless  it  has  become  Impossible,  would  stiU  be  a  condi- 
tion precedent  to  a  right  of  action  on  the  policy  unless  waived.  Hlscock  v. 
Harris,  80  N.  Y.  402;  Carroll  v.  Insurance  Co.,  72  CaL  297,  13  Pac.  863;  Hood 
V.  Hartshorn,  100  Mass.  117;  Thorndike  v.  Association  (Mass.)  16  N.  E.  747; 
Davenport  v.  Insurance  Co.,  10  Daly,  535." 

If  the  misfeasance  of  the  arbitrators  which  is  not  caused  by  the 
insurer  leaves  the  appraisement  still  a  condition  precedent  to  the 
maintenance  of  an  action,  why  does  not  their  nonfeasance? 

These  authorities  and  the  reason  of  the  case  have  convinced  me 
that  this  action  cannot  be  maintained  without  a  violation  of  the  ex- 
press contract  of  the  parties, "and  that  the  judgment  below  should 
be  reversed:  (1)  Because  the  appraisement  was  a  condition  preced- 
ent to  the  action,  the  burden  was  on  the  insured  to  procure  it,  and 
he  neither  did  so,  nor  made  any  active,  earnest  effort  to  do  so;  and 
(2)  because  the  failure  of  the  appraisement  was  not  caused  by  any 
fault  or  default  of  the  insurer,  and  hence  there  was  no  cause  of 
action  against  it  on  that  account,  and  there  was  none  on  the  policy. 
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because  the  insured  had  not  procured  the  appraisement,  and  had 
not  been  prevented  from  procuring  it  by  any  fraud  or  misconduct  of 
the  company. 

NOTE. 
ProviBions  of  Insurance  Policies  for  Appraisal  or  Arbitration.^ 

I.  Validity  of  Provision. 

[a]  (Ala,  Sup.  1805)  A  clause  in  an  Insurance  policy  requiring  insured  to 
submit  to  arbitration  the  amount  of  the  loss,  before  suit  on  the  policy,  is  bind- 
ing.—Assurance  Co.  V.  HaU,  20  South.  447,  112  Ala.  318. 

lb]  (Fla,  Sup.  1891)  A  provision  in  a  fire  insurance  policy  that,  "in  case 
differences  shall  arise  touching  any  loss  or  damage  after  the  proof  thereof  has 
been  received  in  due  form,  the  matter  shall,  at  the  written  request  of  either 
party,  be  submitted  to  arbitrators  indifferently  chosen,  whose  award  in  writ- 
ing shaU  be  binding  on  the  parties  as  to  the  amount  of  such  loss  or  damage, 
but  shaU  not  decide  the  liability  of  the  companies,  respectively,  under  this 
policy,"  is  valid  and  binding  on  the  parties. — Insurance  Go.  v.  Lewis,  10  South. 
297.  28  Fla.  209. 

[c]  (Mo.  App.  1895)  A  provision  in  a  policy  for  arbitration  In  case  the  par- 
ties fail  to  agree  on  the  amount  of  the  loss  wUl  be  upheld  by  the  courts. — 
Murphy  v.  North  British  &  MercantUe  Co.,  61  Mo.  App.  323. 

[d]  (Mo.  App.  1896)  Under  Rev.  St.  1889,  §  5897,  providing  that  an  insur- 
ance company  shall  not  dispute  that  the  property  was  worth  the  amount  it 
was  insured  for,  a  condition  providing  for  arbitration  will  be  disregarded. — 
Jacobs  V.  Insurance  Co.,  1  Mo.  App.  Rep*r,  435. 

[e]  (N.  Y.  Sup.  1897)  A  policy  of  fire  insurance  may  contain  a  valid  and  en- 
forceable arbitration  clause,  and  a  failure  to  comply  with  it,  if  due  to  the  fault 
of  the  party  who  brings  an  action  on  the  policy,  may  be  invoked  as  a  defense 
by  the  oth^r  party. — Yendel  v.  Assurance  Co.,  47  N.  Y.  Supp.  141,  21  Misc. 
Rep.  348. 

[f]  (N.  C  Sup.  1890)  An  arbitration  clause  in  a  fire  insurance  policy,  pro- 
viding that  the  amount  of  loss  should  be  determined  by  appraisers  to  be  se- 
lected, one  by  the  company,  and  one  by  the  insured,  and  that  their  award 
should  be  binding  and  conclusive  as  to  the  amount  of  loss,  but  that  no  ap- 
praisal nor  agreement  for  appraisal  should  be  construed  as  an  admission  of 
the  validity  of  the  policy,  or  as  a  waiver  of  any  of  its  conditions,  is  valid.— 
Hemdon  v.  Insurance  Co.,  12  S.  E.  126,  107  N.  C.  183. 

II.  Revocation. 

[a]  (Pa.  Sup.  1897)  A  provision  in  a  policy  for  submission  of  the  amount 
of  any  loss  to  arbitration  by  persons  to  be  chosen  by  the  parties  is  revocable. 
—Yost  V.  McKee,  36  Atl.  317,  179  Pa   St.  381,  39  Wkly.  Notes  Cas.  432, 

[b]  (Pa.  Sup.  1899)  A  refusal  or  omission  of  an  insurer  to  join  in  an  ap- 
praisement does  not  prejudice  its  rights,  notwithstanding  the  policy  provides 
for  a  reference  to  appraisers  to  be  chosen,  since  such  provision  is  revocable  by 
either  party.— Penn  Plate-Glass  Co.  v.  Spring  Garden  Ins.  Co.,  42  AtL  138,  189 
Pa.  St  255,  29  Pittsb.  Leg.  J.  (N.  S.)  318,  43  Wkly.  Notes  Cas.  516. 

III.  Circumstances  Rendering  Clause  Operative. 

[a]  (Ky.  Super.  1891)  Compliance  with  a  provision  of  a  policy  of  insurance 
that,  if  the  amount  of  loss  cannot  be  agreed  upon,  appraisers  should  be  ap- 
pointed, is  unnecessary  where  the  company  denies  all  liability,  and  there  is 
no  disagreement  as  to  the  amount  of  loss.— Insurance  Co.  v.  Forwood,  13  Ky. 
Law  Rep.  261. 

[b]  (Mo.  App.  1896)  An  offer  by  an  insurance  adjuster,  if  rejected  by  the 
assured,  evinces  such  a  disagreement  as  to  bring  into  operation  the  provision 
of  the  policy  for  arbitration  to  determine  the  amount  of  the  loss. — Murphy  v. 
North  British  &  Mercantile  Co.,  61  Mo.  App.  323. 

[c]  (Mo.  App.  1897)  The  words,  "if  appraisal  has  been  required,"  found  in 
standard  policies,  do  not  mean  that  ihe  company  shall  require  an  arbitration, 

1  Supplementary  to  note  to  insurance  Co.  t.  Alvord,  9  C.  C.  A.  628. 
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but  that  there  shall  be  an  arbitration  if  the  parties  cannot  agree. — McXees  v. 
Insurance  Co.,  69  Mo.  App.  232. 

[d]  (Tex.  Civ.  App.  1898)  Under  a  policy  providing  that,  in  case  insurer  and 
insured  differ  as  to  the  amount  of  loss,  it  may  be  determined  by  arbitration 
if  parties  so  elect,  a  disagreement  merely  as  to  the  basis  of  estimating  the 
loss  does  not  call  such  provision  into  force. — Insurance  Co.  v.  Cannon,  45  S. 
W.  945,  18  Tex.  Civ.  App.  588. 

IV.  Perpormancb  as  Condition  Precedent  to  Action. 

[a]  (Iowa,  Sup.  1895)  Where  a  policy  provided  that  differences  as  to  the 
amount  of  loss  should,  at  the  "written  request  of  either  party/'  be  submitted 
to  arbitration,  and  that  no  action  should  be  brought  until  after  the  award, 
arbitration,  in  the  absence  of  a  request  therefor,  was  not  a  condition  precedent 
to  an  action. — Davis  v.  Insurance  Co.,  64  N.  W.  (587,  96  Iowa.  70. 

[b]  (Iowa  Sup.  1897)  In  the  absence  of  a  statute  to  the  contrary,  clauses  in 
an  insurance  policy  providing  for  an  appraisement  before  suit  is  brought  must 
be  complied  with  by  the  assured  before  he  can  commence  suit  on  the  policy. — 
Zalesky  v.  Insurance  Co..  71  N.  W.  566.  102  Iowa,  613. 

ic]  (Iowa  Sup.  1897)  A  suit  on  a  policy  is  prematurely  brought  where  the 
ai«sured  has  not  complied  with  the  requirement  of  the  policy  that  an  appraise- 
ment should  be  had  when  demand  therefor  had  been  made. — Zalesky  v.  In- 
surance Co.,  71  N.  W.  566,  102  Iowa,  613. 

[d]  (Iowa  Sup.  1897)  Under  an  insurance  policy  providing  that,  in  case  the 
parties  cannot  agree,  the  loss  sliall  be  determined  by  arbitration,  and  that  the 
sum  for  which  the  company  is  liable  **shall  be  payable  sixty  days'*  thereafter, 
and  further  providing  that,  "until  sixty  days  after  the  ♦  ♦  ♦  award  of  ap- 
praisers herein  required  shall  have  been  rendered,  ♦  ♦  ♦  the  loss  shall  not 
be  payable.*'  the  appraisement  and  award  was  a  prerequisite  to  the  mainte- 
nance of  an  action  thereon.— George  Dee  &  Sons  Co.  v.  Key  City  Fire  Ins.  Co., 
73  N.  W.  594,  104  Iowa.  167. 

[e]  (Iowa  Sup.  1897)  A  provision  in  a  policy  that,  in  the  event  of  disagree- 
ment, the  amount  of  damage  shall  be  ascertained  by  arbitration,  does  not  pre- 
vent assured  from  at  once  suing  on  the  policy,  unless  arbitration  is  made  a 
condition  precedent  to  suit. — ^Kead  v.  Insurance  Co.,  72  N.  W.  (565,  103  Iowa, 
307. 

If]  (Md.  App.  1896)  Where  a  policy  provides  that  the  loss  shall  be  deter- 
mined by  appraisers,  the  company  and  the  insured  each  selecting  one,  and  the 
insured  causes  a  failure  of  appraisement,  he  cannot  maintain  an  action  on  the 
policy.— Insurance  Co.  v.  Traub.  35  Atl.  13,  83  Md.  524. 

[g]  (Mo.  App.  1895)  Where  a  policy  provides  for  arbitration  in  case  of  a 
disagreement  as  to  the  amoimt  of  the  loss,  and  makes  the  same  a  condition 
precedent  to  recovery,  the  assured  cannot  maintain  an  action  on  the  policy  if 
he  neglects,  without  cause,  to  have  the  amount  determined  in  the  manner  pro- 
vided,—Murphy  V.  North  British  &  Mercantile  Co.,  61  Mo.  App.  323. 

V.  Circumstances  Entitling  Party  to  Bring  an  Action. 

[a]  (Ala.  Sup.  1898)  Where  insurer  wholly  refuses  to  fulfill  its  obligation 
with  respect  to  a  provision  of  the  policy  requiring  a  loss  to  be  arbitrated  by 
disinterested  ai)i)rai?er8  selected  by  the  parties,  an  action  may  be  maintained 
for  a  loss  without  a  previous  arbitration. — Assurance  Co.  v.  Hall,  24  South. 
936. 

[b]  (Mo.  App.  1896)  Where  a  fire  policy  provides  for  an  appraisement  of  the 
property  destroyed  when  either  party  stiall  make  a  written  request  therefor, 
the  assured  may  maintain  an  action  on  it  without  an  appraisement,  in  the  ab- 
sence of  any  written  request  by  the  company  for  an  appraisement. — Probst  v. 
Insurance  Co.,  2  Mo.  App.  Rep'r.  12S0. 

[c]  (Mont.  Sup.  1891)  Though  a  fire  policy  provides  for  arbitration  in  case 
of  disagreement  as  to  the  loss,  and  that  no  action  shall  be  sustainable  until 
an  award  shall  have  been  obtained,  the  Insured,  who  has  furnished  proofs  of 
loss  which  are  rejected  by  the  company,  not  because  there  is  a  disagreement 
as  to  the  amount  of  loss,  but  simply  liecause  the  proofs  contain  a  statement 
that  the  loss  was  estimated  by  persons  selected  by  agreement  between  the 
assured  and  the  company, — a  fact  that  the  company  denies, — can  sue  for  the 
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loss  without  first  requesting  tlie  appointment  of  arbitrators. — Randall  t.  In- 
surance Ck).,  25  Pac.  960,  10  Mont  362. 

[d]  (N.  C.  Sup.  1898)  Where  the  arbitrators  under  a  policy,  or  a  majority  of 
them,  fail  to  agree  on  an  award,  insured,  unless  he  is  shown  to  have  acted  in 
bad  faith  in  selecting  his  arbitrators,  is  not  compelled  to  submit  to  another  ar- 
bitration, but  may  forthwith  bring  his  action. — Pretzfelder  v.  Insurance  Co., 
31  S.  E.  470.  123  N.  O.  164. 

[e]  (Ohio  Super.  Ct  Cin.  1898)  Where  one  party  to  an  attempted  arbitration 
of  a  fire  loss  offers,  and  the  other  party  refuses,  to  resubmit  it,  the  court  has 
the  right  to  determine  the  loss  and  assess  the  damages.— German ia  Ins.  Co.  v. 
Cincinnati,  P.  B.  S.  &  P.  Packet  Co.,  7  Ohio  Dec.  571,  6  Ohio  N.  P.  173. 

[f]  (Tex.  Civ.  App.  1896)  A  condition  in  a  fire  policy  that,  in  the  event  of 
disagreement  between  the  insured  and  the  company  as  to  the  loss,  it  shall  be 
ascertained  by  appraisers  before  suit  can  be  maintained,  though  valid,  does  not 
bar  a  suit  on  the  policy  where  no  disagreement  has  arisen  as  to  the  amount 
of  the  loss.— Insurance  Co.  v.  Stuart.  38  S.  W.  395. 

[g]  (Tex.  Civ.  App.  1898)  Arbitration  and  award  was  made  by  an  insurance 
policy  a  prerequisite  to  instituting  suit.  The  award  was  invalid,  but  through 
no  fault  of  the  assured.    Heidi  that  the  suit  could  be  maintained. — Insurance 

0,  V.  Moore,  46  S.  W.  1131. 

VL  Waiver  and  Estoppel. 

1,  Accepting  Proofs  of  Loss, 

[a]  (Ind.  App.  1895)  In  an  action  on  a  policy  providing  that,  in  case  of 
disagreement  as  to  the  loss,  it  should  be  ascertained  by  appraisers,  and  that 
no  action  should  be  maintained  until  after  full  compliance  with  the  policy,  it 
appeared  that,  the  appraisers  having  failed  to  agree,  the  company  adjusted  the 
loss,  and  requested  plaintiffs  to  make  proof  thereof  in  such  amount,  which 
request  was  complied  with.  Held  a  waiver  by  the  company  of  the  provisions 
for  appraisal. — Assurance  CJo.  v.  Koemer,  40  N.  E.  1110,  13  Ind.  App.  372. 

[b]  (Tex.  Civ.  App.  1896)  A  fire  policy  provided  that  the  insured  and  the 
company  should  adjust  the  loss,  or,  in  the  event  of  disagreement,  that  the  loss 
sboidd  be  ascertained  by  appraisers,  before  proofs  of  loss  were  required.  The 
insured  furnished  proofs  of  loss  within  the  required  time,  and  the  company 
retained  them  without  objection  until  after  the  time  for  furnishing  them  had 
expired,  when  it  objected  for  specified  reasons,  not  Including  want  of  appraise- 
ment. Held,  that  the  condition  requiring  appraisement  was  waived. — Insur- 
ance Co.  V.  Stuart  38  S.  W.  395. 

[c]  (Tex.  Civ.  App.  1898)  An  insurance  company  which  accepts  proofs  of 
loss  made  by  the  insured  waives  the  right  to  have  the  question  of  loss  deter- 
mined by  arbitrators,  as  reserved  to  It  by  the  policy. — ^Insurance  Co.  v.  Can- 
non, 45  S.  W.  945;  Insurance  Co.  v.  Same,  46  S.  W.  375. 

[d]  (Tex.  Civ.  App.  1898)  Where  a  tacit  agreement  is  reached  between  the 
agent  of  an  insurance  company  and  the  insured  upon  all  points  touching  the 
loss  except  the  amount,  and  the  company  retains  the  proofs  of  loss  sent  it 
without  objection,  the  circumstances  establish  a  waiver  of  appraisement  and 
every  other  point  except  as  to  the  manner  of  determining  the  amount  of  loss. 
—Insurance  Co.  t.  Cannon,  46  S.  W.  851,  19  Tex.  Cnv.  App.  305. 

2,  Denial  or  Admission  of  Liability. 

[a]  (Mass.  Sup.  1897)  Where  an  insurance  company,  on  receipt  of  proof  of 
loss,  admits  its  liability,  except  for  goods  which  it  claims  were  not  covered 
by  the  policy,  without  making  any  reference  to  an  arbitration  clause  in  the 
policy,  it  cannot  afterwards  defend  an  action  on  the  policy  on  the  ground  of 
noncompliance  with  the  arbitration  clause. — Westfield  Cigar  Co.  v.  Insurance 
Co.  of  North  America,  47  N.  E.  1026,  169  Mass.  382. 

[b]  (Minn.  Sup.  1897)  A  provision  for  arbitration  is  waived  by  the  com- 
pany's denying  liability  after  loss,  and  telling  insured  that  he  will  have  to 
resort  to  the  courbs.— Hamberg  v.  Insurance  Co.,  71  N.  W.  388,  67  Minn.  335. 

[c]  (Mo.  App.  1895)  Where  a  policy  makes  a  submission  to  arbitration  In 
case  of  disagreement  as  to  the  amount  of  the  loss  a  prerequisite  to  a  recovery, 
and  an  offer  by  the  insurer's  adjuster  is  rejected  by  the  assured,  a  denial  of 
all  liability,  made  for  the  first  time  in  the  answer  of  the  insurer  when  sued 
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for  the  loss,  is  not  a  waiver  of  the  arbitration  clause. — Murphy  v.  Northern 
British  &  Mercantile  Co.,  61  Mo.  App.  323. 

[d]  (Mo.  App.  1895)  A  total  repudiation  of  liability  by  an  Insurance  com- 
pany in  its  answer  is  not  a  waiver  by  it  of  a  mandatory  requirement  in  a 
policy  that  the  amount  of  loss,  in  case  of  disasreement,  shall  be  settled  by 
arbitration,  where  the  company  had  offered,  up  to  the  date  of  filing  suit,  to 
pay  its  proportion  of  what  it  claimed  was  the  actual  loss. — Murphey  v.  Insur- 
ance Co.,'  1  Mo.  App.  Rep*r,  151. 

[e]  (Neb.  Sup.  1896)  The  right  to  Insist  on  arbitration  for  determining  the 
amount  of  the  loss  is  waived  by  the  company,  where  it  denies  liability  on  the 
ground  of  a  forfeiture  of  the  policy  because  of  an  alleged  breach  of  warranty. 
—Insurance  Co.  v.  Sinunons,  GO  N.  W.  125,  49  Neb.  811. 

[f]  (N.  Y.  Sup.  1896)  An  absolute  denial  of  liability  by  the  insurer  in  the 
notice  rejecting  proofs  of  loss  waives  any  necessity  for  arbitration  as  to  the 
amount  of  the  loss,  though  the  notice  also  states  specifically  the  grounds  for 
rejection,  and  disclaims  any  intention  to  waive  any  condition  in  the  policy. — • 
Lang  V.  Fire  Oo.,  42  N.  Y.  Supp.  539,  12  App.  Div.  39. 

[g]  (N.  Y.  Sup.  1807)  An  agreement  to  submit  to  arbitration  the  question  of 
the  amount  of  the  insurer's  liability  under  the  policy  Is  waived  where  the  in- 
surer denies  all  liability  imder  the  policy. — Baldwin  v.  Association,  46  N.  Y. 
Supp.  1016,  21  Misc.  Rep.  124. 

[h]  (Pa.  Com.  Pi.  1896)  Where,  in  an  action  on  a  policy  providing  for  arbi- 
tration as  to  the  amount  of  loss,  the  insurer  denies  both  its  liability  and  the 
amount  of  loss,  it  thereby  waives  the  condition  requiring  arbitration. — Sands 
V.  Insurance  Co.,  26  Plttsb.  Leg.  J.  (N.  S.)  318. 

[I]  (Tex.  Sup.  1897)  Under  a  policy  providing  for  ascertaining  loss  by  ap- 
praisement, and  that  any  proceeding  relative  to  appraisement  shall  not  waive 
any  condition  of  the  policy,  denial  of  liability  by  the  Insurer,  after  appraise- 
ment of  loss,  on  the  ground  of  breach  of  condition  of  the  policy,  does  not 
waive  Its  right  to  Insist  on  the  appraisement  as  conclusive  of  the  amount  of 
loss.— Insurance  Co.  v.  Bass,  38  S.  W.  1119,  90  Tex.  380. 

[j]  (Utah  Sup.  1897)  Defendant,  having  refused  for  an  unreasonable  length 
of  time  to  appraise  or  adjust  the  loss,  and  having  denied  liability,  cannot  de- 
mand that  an  appraisement  be  had  according  to  the  conditions  of  the  con- 
tract, after  plaintiff  had  Instituted  proceedings  at  law;  the  plaintiff  having 
first  used  all  reasonable  means,  according  to  the  conditions  of  the  contract,  to 
adjust  the  loss  with  defendant.— Stephens  y.  Society,  50  Pac.  620,  16  Utah,  22. 

$.  Varying  Terms  of  the  Agreement. 

[a]  (N.  Y.  Sup.  1896)  A  provision  In  a  fire  Insurance  policy  that  the  apprais- 
ers of  a  loss  shall  state  In  their  award  the  original  value  of  the  property,  as 
well  as  the  damage  thereto.  Is  waived  by  a  submission  to  appraisal  which  only 
requires  a  finding  of  the  damage. — Remington  Paper  Co.  v.  London  Assur. 
Corp.  of  England,  43  N.  Y.  Supp.  431,  12  App.  Dlv.  218. 

lb]  (S.  D.  Sup.  1899)  An  insurer,  failing  to  appoint  an  appraiser  to  assist  in 
adjusting  a  loss  by  arbitration,  according  to  a  provision  of  the  policy,  after 
Insured  had  twice  requested  him  to  do  so,  and  then  agreeing  to  a  submission 
not  in  accordance  with  the  policy,  thereby  waives  a  condition  of  the  iK>llcy 
requiring  a  determination  of  the  amount  of  the  loss  by  arbitration. — Schou- 
weller  v.  Association,  78  N.  W.  356. 

[c]  (Wash.  Sup.  1806)  An  insurance  company,  by  entering  into  an  agree- 
ment for  submission  to  arbitration  of  the  amount  of  loss  materially  different 
in  its  terms  from  that  provided  in  the  policy,  waives  the  right  to  demand  a 
new  appraisement  pursuant  to  the  terms  of  the  policy. — Davis  v.  Assurance 
Co.,  47  Pac.  436,  16  Wash.  232. 

4,  Demand  for  Arbitration. 

[a]  (Me.  Sup.  1895)  The  fact  that  the  company  did  not  give  notice  that  it 
would  insist  on  arbitration,  as  provided  In  the  policy,  until  nine  months  after 
proof  of  loss  was  furnished,  did  not  constitute  a  waiver  of  the  provision  for 
arbitration,  where  the  notice  was  given  before  suit  was  commenced  on  the 
policy.— Smith  v.  Insurance  Co.,  32  Atl.  872,  87  Me.  190. 

[b]  (Mass.  Sup.  1898)  A  provision  of  a  fire  policy  for  the  submission  of  the 
amount  of  liability  to  referees  within  a  certain  time  \&  waived  by  the  failure 
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of  the  company  to  apply  for  arbitration  within  such  time. — ^Hayes  v.  Insur- 
ance Co.,  49  N.  E.  754,  170  Mass.  492. 

[c]  (Mo.  App.  1897)  Since,  in  the  nmtter  of  arbitration,  both  insured  and  in- 
surer can  act,  if  the  insurer,  knowing  the  disagreement,  fails  to  demand  the 
arbitration,  he  cannot  complain  of  the  plaintiff's  mere  delay  in  making  the 
offer,  unless  the  delay  is  so  great  as  to  render  an  arbitration  impossible. — Mc- 
Nees  V.  Insurance  Co.,  69  Mo.  App.  232. 

5.  Refusal  to  Comply  with  Terms  of  Agreement 

[a]  (Iowa  Sup.  1897)  If  an  umpire  is  not  chosen,  owing  to  interference  of 
either  party  to  an  insurance  policy,  with  the  purpose  of  delaying  or  preventing 
a  submission  to  arbitration,  he  is  estoppe<t  from  pleading  no  arbitration. — Read 
V.  Insurance  <^.,  72  N.  W.  665,  108  Iowa,  307. 

[b]  (Iowa  Sup.  1897)  The  insurer's  right  to  arbitration,  as  provided  by  the 
policy,  is  waived  by  a  refusal  to  permit  the  submission  to  embrace  all  articles 
of  property  which  the  insured  claimed  to  have  l)een  covered  by  the  policy, 
though  not  speciflcally  enumerated  therein. — George  Bee  &  Sons  Co.  v.  Key 
City  Fire  Ins.  Co.,  73  N.  W.  594,  104  Iowa,  167. 


(99  Fed.  7.) 

AMERICAN  BUILDING  &  LOAN  ASS'N  v.  CARTER  et  ux. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  9,  1900.) 

No.  766. 

MoRTOAOES— COLLUSIYB  SaLE  UNDER  MORTGAGE  AFTER  PAYMENT  OF  DeBT. 

Evidence  considered,  and  held,  to  establish  that  the  taking  up  of  a  note 
by  the  maker  was  a  payment,  and  not  a  purchase  on  behalf  of  his  mother, 
whose  check  was  used  in  making  the  final  payment,  and  that  a  subsequent 
sale  of  property  under  a  trust  deed  securing  such  note  was  fraudulent  and 
voidable  as  against  a  subsequent  mortgagee  which  took  its  mortgage  under 
an  agreement  that  the  lien  of  the  note  should  be  extinguished  out  of  the 
proceeds  of  its  mortgage. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Texas. 

U.  F.  Short,  for  appellant. 
Alexander,  Clark  &  Hall,  for  appellee. 

Before  PAKDEE  and  SHELBY,  Circuit  Judges. 

PAKDEE,  Circuit  Judge.  The  transactions  out  of  which  the  suit 
arose  were  as  follows:  On  the  22d  day  of  June,  1889,  James  B.  Simp- 
son made  a  conveyance  of  the  property  involved  in  this  litigation,  and 
located  in  Dallas,  Tex.,  to  J.  J.  Carter,  in  consideration  of  the  sum 
of  $3,000, — one-half  cash,  and  a  note  for  |1,500,  payable  12  months 
after  date^with  interest  at  the  rate  of  10  per  cent,  per  annum,  a  lien 
being  retained  in  the  deed  of  conveyance  to  secure  the  payment  of 
this  note.  A  deed  of  trust  was  also  executed  at  the  time  to  secure 
the  payment  of  this  note,  but  this  deed  of  trust  was  not  recorded  until 
January  6, 1892.  The  American  Building  &  Loan  Association,  on  the 
2d  day  of  October,  1889,  made  a  loan  of  |5,000  to  J.  J.  Carter  and  wife, 
Josephine  M.  Carter,  for  which  they  executed  their  bond  in  writing 
and  a  deed  of  trust  to  secure  the  payment  of  the  same  upon  the  prop- 
erty 80  purchased  by  the  said  J.  J.  Carter  from  James  B.  Simpson. 
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At  the  time  of  this  transax^tion  the  loan  association  had  no  actual  no- 
tice of  the  existence  of  the  deed  of  trust  executed  by  J.  J.  Carter  to 
secure  the  payment  of  the  |1,500,  and  it  was  expressly  understood  be- 
tween J.  J.  Carter  and  Josephine  M.  Carter  and  the  association  that 
the  f  1,500  vendor's  lien  note  should  be  paid  off  and  canceled  out  of  the 
proceeds  of  said  |5,000  loan.  The  by-laws  of  the  company  and  the 
laws  of  the  state  of  Minnesota  forbade  its  lending  money  except  upon 
first  liens  and  mortgages.  On  December  9, 1891,  default  having  been 
made  in  the  payment  of  the  bond,  the  American  Building  &  Loan 
Association  instituted  a  suit  in  equity  (No.  200,  equity  docket  of  the 
circuit  court)  to  foreclose  its  deed  of  trust  upon  the  property,  and 
made  J.  W.  Young -a  party  defendant  to  the  bill,  it  being  supposed 
that  Jame9  B.  Simpson  had  transferred  the  note  for  11,500  executed 
by  J.  J.  Carter  to  the  said  J.  W.  Young,  and  that  the  latter  then  held 
the  same.  At  the  time  of  the  institution  of  this  suit  the  complainant 
therein  did  not  know  that  Mrs.  N.  J.  Carter  had  any  interest  in  said 
f  1,500  note.  It  appears  that,  after  the  maturity  of  the  |1,500  lien 
note,  J.  W.  Young,  at  the  instance  of  J.  J.  Carter,  bought  from  James 
B.  Simpson,  the  then  holder,  the  said  note,  and  the  same  was  in- 
dorsed "Without  recourse"  by  said  James  B.  Simpson.  J.  W.  Young 
acquired  the  note  in  apparent  good  faith,  and  held  the  same  until 
the  5th  of  November,  1891.  During  the  time  Y'oung  held  the  note, 
various  payments  were  made  thereon  by  J.  J.  Carter  and  his  agents, 
and  to  such  an  extent  that  on  the  5th  of  November,  1891,  the  amount 
due  thereon  had  been  reduced  to  the  sum  of  |900.  J.  J.  Carter  testi- 
fies that  these  several  payments  made  upon  the  note  were  with 
moneys  furnished  by  his  mother,  Mrs.  Nancy  J.  Carter,  but,  taking 
his  evidence  in  this  regard,  in  connection  with  his  whole  evidence 
and  conduct  in  the  case,  we  are  not  inclined  to  the  opinion  that 
Carter's  evidence,  although  uncontradicted  by  any  other  witness,  im- 
ports absolute  verity.  On  the  5th  of  November,  the  note  was  taken 
up  by  J.  J.  Carter,  who  paid  the  balance  thereon — 1900 — in  a  check 
drawn  by  his  mother  on  the  National  Exchange  Bank  of  Dallas,  Tex., 
where  the  mother  had  opened  an  account  on  the  19th  of  October,  1891. 
The  following  indorsement  appears  upon  the  note  (there  is  no  evi- 
dence showing  or  tending  to  show  when  it  was  made),  to  wit:  "Pay 
to  order  of  Mrs.  N.  J.  Carter.  J.  W.  Y'oung.  Mrs.  J.  W.  Young,  per 
J.  P.  A.  Heintz." 

It  further  appears  from  the  evidence  that  on  the  6th  day  of  Janu- 
ary— long  prior  to  filing  the  answer  of  J.  J.  Carter  and  Josephine  M. 
Carter  in  the  original  suit — the  trustee  in  the  deed  given  by  J.  J. 
Carter  to  secure  the  |1,500  lien  note,  which  deed  was  not  recorded 
until  January  6,  1892,  sold,  after  notice  and  advertisement,  the  prop- 
erty in  controversy  to  Mrs.  Nancy  J.  Carter  for  the  apparent  con- 
sideration of  |1,000.  The  deed  executed  in  pursuance  of  this  sale  was 
not  filed  for  record  until  May  3,  1893.  The  evidence  further  shows 
that  prior  to  the  6th  of  January,  1892,  and  thereafter  until  her  death, 
in  1894,  the  said  Mrs.  Nancy  J.  Carter  resided  with  her  son,  J.  J. 
Carter,  and  that  thereafter  until  the  present  time  all  the  rents  and 
revenues  collected  on  the  said  property  have  been  received  by  Mrs. 
Nancy  J.  Carter  and  her  devisee,  Mrs.  Josephine  M.  Carter,  the  wife 
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of  J.  J.  Carter.  It  appears  also  from  the  record,  on  the  28th  day  of 
February,  1885,  Mrs.  Nancy  J.  Carter  made  a  last  will  devising  all 
her  property  among  her  two  sons,  two  daughters,  and  a  granddaugh- 
ter, share  and  share  alike,  with  the  exception  of  a  special  legacy  in 
favor  of  his  granddaughter;  that  on  the  22d  day  of  June,  1892, — very 
shortly  after  J.  J.  Carter  and  his  wife,  Josephine  M.  Carter,  filed  their 
answer  in  the  original  suit  of  foreclosure, — Mrs.  Nancy  J.  Carter 
added  a  codicil  to  her  will,  giving  and  specially  devising  to  Mrs. 
Josephine  M.  Carter,  the  wife  of  her  son,  J.  J.  Carter,  the  premises 
apparently  acquired  by  her  under  trustee's  deed  aforesaid.  The  de- 
fendants J.  J.  Carter  and  Josephine  M.  Carter  filed  an  answer  to  said 
bill  on  June  9,  1892,  and  on  the  same  day  J.  W.  Young  filed  his  dis- 
claimer of  all  interest  in  or  right  to  the  properties.  The  case  was 
referred  to  a  master,  tried,  and  a  final  decree  rendered  July  16,  1895. 
This  decree  gave  judgment  for  the  complainant  therein  and  against 
J.  J.  Carter  for  the  amount  of  its  said  loan,  with  interest,  together 
with  a  foreclosure  upon  the  lands  involved  in  this  controversy,  against 
the  defendants  J.  J.  Carter  and  Josephine  M.  Carter,  and  ordered  a 
sale  of  the  property.  Although  various  attempts  were  made,  no 
final  sale  of  the  property  was  made  under  the  decree  of  July  16,  1895, 
and  on  October  8,  1896,  the  American  Building  &  Loan  Association, 
complainant,  filed  the  present  bill,  charging  the  facts,  among  others, 
of  the  sale  by  James  B.  Simpson  to  J.  J.  Carter  on  October  19,  1889; 
the  execution  of  the  vendor's  lien  note  for  f  1,500  by  the  said  J.  J. 
Carter  to  the  said  James  B.  Simpson;  the  execution  of  the  deed  of 
trust  at  the  same  time;  that  it  was  not  recorded  until  January  6, 
1892;  the  loan  of  |5,000  made  by  the  complainant  herein  on  October 
2,  1889,  to  the  said  J.  J.  Carter  and  Josephine  M.  Carter,  and  the 
execution  by  them  of  their  bond  and  deed  of  trust  to  secure  the  pay- 
ment of  the  same;  that  at  the  time  the  complainant  filed  its  original 
bill  it  had  instituted  inquiries  of  James  B.  Simpson  for  the  purpose 
of  discovering  the  then  holder  of  the  note,  and  found  that  it  had  been 
transferred  to  and  was  then  held  by  J.  W.  Young,  who  was  made  a 
party  defendant  to  that  suit;  that  the  f  1,500  vendor's  lien  note  was 
to  be  taken  up  with  this  loan,  but  that  defendant  J.  J.  Carter,  for  the 
purpose  of  cheating  and  defrauding  the  complainant,  and  depriving  it 
of  its  lien,  had  fraudulently  procured  a  transfer  of  the  note  from 
James  B.  Simpson  to  the  said  J.  W.  Young;  that  it  had  no  knowl- 
edge of  the  existence  of  the  deed  of  trust  until  after  the  sale  had  been 
made  under  the  same  by  the  trustee,  M.  L.  Robertson,  and  then  only 
constructive  knowledge  under  the  statutes;  and  that  at  the  time  of 
the  institution  of  said  cause  complainant  had  no  notice  whatever  of 
any  transfer  to  Mrs.  N.  J.  Carter,  nor  of  any  claim  by  her  to  the  note. 
It  further  charges  that  the  note  was  really  paid  by  J.  J.  Carter,  and 
was  transferred  to  Mrs.  N.  J.  Carter  merely  for  convenience;  that  the 
sale  made  by  M.  L.  Robertson,  trustee,  was  collusive,  and  made  for 
the  benefit  of  the  said  J.  J.  Carter,  and  for  the  purpose  of  defrauding 
his  creditors,  and  especially  the  complainant  herein;  that  the  said 
Mrs.  N.  J.  Carter  never  paid  any  consideration  whatever  for  said  note, 
nor  did  she  pay  any  consideration  whatever  to  the  trustee  for  said 
lands;  that  a  final  decree  was  rendered  in  the  former  cause.  No.  200, 
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in  equity,  in  its  favor,  establishing  the  amount  due  it  from  said  J.  J. 
Carter  on  account  of  said  loan,  to  wit,  the  sum  of  |3,100,  with  inter- 
est at  the  rate  of  6  per  cent,  per  annum  from  January  1,  1891,  and 
10  per  cent,  on  the  entire  amount  as  attorney's  fees,  and  all  costs  of 
suit,  and  decreeing?  a  foreclosure  of  its  lien  against  all  the  defendants 
therein,  and  a  sale  of  the  property  to  pay  the  judgment;  but  that 
there  was  never  any  final  sale  made  of  said  properties  under  said 
decree.  The  complainant  prays  that  the  deed  from  J.  J.  Garter  and 
wife  to  M.  L.  Robertson,  trustee,  to  Mrs.  N.  J.  Carter  be  canceled,  set 
aside,  and  held  for  naught;  and  if  it  should  appear  that  the  said  Mrs. 
N.  J.  Carter  purchased  the  note  executed  by  J.  J.  Carter  to  the  said 
•J.  B.  Simpson  with  her  own  means,  then  that  an  account  be  taken  of 
the  interest  accruing  upon  the  note,  and  of  the  rents  collected  by  the 
said  Mrs.  N.  J.  Carter  and  the  said  Josephine  M.  Carter,  as  well  as  an 
account  of  all  outlays  for  taxes,  repairs,  improvements,  or  other  ex- 
penses incurred  upon  said  property,  and  that  the  balance  found  in 
their  hands,  or  in  the  hands  of  either  of  them,  be  ascertained,  and 
the  same  applied  to  the  payment  of  the  note  of  f  1,500  and^  interest, 
and,  if  any  sum  should  ranain  due  upon  the  note,  then  that  the  com- 
plainant be  allowed  to  pay  the  same  to  such  person  as  the  court  shall 
declare  to  be  entitled  to  receive  it;  that  the  complainant  be  substitut- 
ed to  the  place  of  the  holder  of  said  note;  that  the  property  be  sold  un- 
der the  decree  of  the  court  already  rendered;  and  for  such  order  and 
decree  as  the  court  may  see  proper  to  render  in  this  cause,  and  for  all 
such  other  relief  as  in  equity  and  good  conscience  may  seem  proper  in 
the  premises,  etc.  J.  J.  Carter  and  his  wife,  Josephine  M.  Carter,  filed 
an  answer  to  this  bill  on  April  7,  1897,  in  which  they,  in  substance, 
deny  that  the  complainant  was  without  knowledge  of  the  existence 
of  the  deed  of  trust  to  secure  the  payment  of  the  |1,500  note;  that 
its  existence  was  concealed;  that  J.  J.  Carter  was  the  owner  of  said 
|1,500  note;  that  the  f  1,500  was  to  be  paid  out  of  the  loan;  that  J.  J. 
Carter  caused  or  procured  the  transfer  to  be  made  to  Mrs.  N.  J.  Carter 
for  the  purpose  of  procuring  a  foreclosure;  and  that  there  was  col- 
lusion or  attempt  to  defraud  the  creditors  of  J.  J.  Carter,  or  that  the 
said  Nancy  J.  Carter  and  Josephine  M.  Carter  paid  no  consideration 
for  said  lands.  They  claim  that  the  entire  transaction  was  in  good 
faith;  that  Mrs.  Nancy  J.  Carter  purchased  the  note  from  J.  W. 
Young  with  her  own  separate  means,  and  became  thereby  the  owner 
of  the  same,  and  afterwards  that  she  became  the  owner  by  purchase 
at  trustee's  sale  of  the  property,  and  that  Mrs.  Josephine  M.  Carter 
became  the  owner  of  the  property  as  devisee  under  the  will  of  the 
said  Mrs.  Nancy  J.  Carter;  and  that  the  complainant  had  made  no 
effort  to  make  the  real  owner  of  said  note  a  party  for  the  purpose  of 
protecting  itself  against  the  f  1,500  vendor's  lien  note.  Otherwise,  the 
defendants  admit  generally  the  statements  of  the  bill,  and  that  Mrs. 
N.  J.  Carter  purchased  the  property  at  the  trustee's  sale  on  the  6th 
day  of  January,  1892,  and  afterwards  departed  this  life.  The  defend- 
ants state  that  the  said  Nancy  J.  Carter,  on  the  6th  day  of  January, 
1892,  took  possession  of  said  property,  and  continued  to  occupy  and 
possess  the  same  openly,  peaceably,  and  adversely  up  to  the  date  of 
her  death,  which  occurred  on  the  9th  day  of  March,  1894;  that  the 


Digitized  by 


Google 


AMERICAN    BUILDING   A   LOAN    ASS'N    V.  CARTKE,  397 

said  Nancy  J.  Carter  departed  this  life  on  the  said  9th  day  of  March, 
1894,  testate,  and  by  the  terms  of  her  last  will  and  testament  devised 
and  conveyed  the  property  to  Josephine  M.  Carter;  that  the  will  was 
dnly  filed  for  probate  on  the  20th  day  of  August,  1894,  and  afterwards 
duly  probated;  and  that  the  said  Josephine  M.  Carter  has  been  in 
possession  of  said  property,  holding  the  same  by  virtue  of  the  will  of 
the  said  Nancy  J.  Carter,  ever  since  the  death  of  the  said  Nancy  J. 
Carter. 
On  the  hearing  the  following  decree  was  rendered: 

'This  cause  came  on  to  be  heard  upon  the  pleadings  and  proof  In  the  case, 
and  thereupon,  upon  consideration  thereof,  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  sale  and  conveyance  of  the  premises  in  controversy 
made  by  M.  L.  Robertson,  trustee,  to  Nancy  J.  Carter,  on  the  5th  day  of 
January,  1802,  mentioned  in  the  bill  and  answer  in  this  cause,  and  the  con- 
veyance and  bequest  of  said  property  by  the  said  Nancy  J.  Carter  to  the 
defendant  Josephine  M.  Carter,  wefe  made  with  the  intent  to  defraud  the 
creditors  of  the  said  J.  J.  Carter,  and  particularly  the  plaintiff  in  this  cause, 
and  are,  therefore,  as  to  the  plaintiff,  voidable.  It  is  therefore  ordered, 
adjudged,  and  decreed  by  the  court  that  the  said  sale  made  by  the  said 
Rol>ert8on,  and  the  bequest  of  said  property  by  the  said  Nancy  J.  Carter, 
deceased,  to  the  defendant  Josephine  M.  Carter,  ought  to  be  rescinded,  set 
aside,  and  for  naught  held;  and  th?  court  doth  order  and  decree  that  the 
said  conveyances  by  said  deed  and  will  be  declared  null  and  void,  and  orders 
and  directs  that  they  be  canceled.  And  it  appearing  to  the  court  that  the 
prior  incumbrance  existing  against  the  property  described  in  the  biU  and 
answer  herein  for  the  sum  of  |1,500,  payable  originally  to  James  B.  Simpson, 
and  afterwards  transferred  by  him  to  J.  W.  Young,  was  by  the  said  J.  W. 
Young  transferred  and  assigned  to  Nancy  J.  Carter,  deceased,  and  that  at  the 
time  of  the  transfer  there  was  unpaid  of  said  original  indebtedness  the  sum 
of  $1,500,  which  said  sum  the  said  Nancy  J.  Carter  paid  to  the  said  J.  W; 
Young  as  a  consideration  for  said  transfer,  oi:t  i  ]  tv  own  individual  prop- 
erty. And  it  further  appearing*  to  the  court  that  after  the  foreclosure  of  the 
said  deed  of  trust  on,  to  wit,  the  5th  day  of  January,  1892.  the  said  Nancy 
J.  Carter  took  possession  of  said  mortgaged  premises  under  the  foreclosure  of 
the  same  hereinbefore  declared  to  be  null  and  void,  and  that  she  remained  in 
possession  thereof,  enjoying  the  use  and  benefits  of  the  same  and  receiving 
the  rents  therefor  during  the  remainder  of  her  Ufe;    that  the  said  Nancy  J. 

Carter  died  on  the  day  of  ,  1894;    that  the  reasonable  rent  of 

said  property  during  the  time  the  said  Nancy  J.  Carter  was  in  possession 
thereof  was  fifty  dollars  per  month,  and  that  the  said  rents  were  paid  to 
her;  that  she  devised  said  property  by  a  codicil  to  her  last  will  and  testa- 
ment to  the  defendant  Josephine  M.  Carter,  and  that  the  reasonable  rent  of 
said  property  since  the  death  of  said  Nancy  J.  Carter,  and  whilst  the  said 
Josephine  M.  Carter  has  been  in  the  possession  thereof,  is  fifty  dollars  per 
month:  The  court  finds  and  adjudges  that  neither  the  said  Nancy  J.  Carter, 
whilst  she  was  in  possession  of  said  property,  nor  the  said  Josephine  M. 
Carter,  is  liable  to  account  for  the  rents  so  received  by  them,  and  that  the 
debt  secured  by  the  deed  of  trust  under  which  the  said  Nancy  J.  Carter 
purchased,  and  which  said  sale  is  hereby  set  aside,  is  not  entitled  to  credit 
for  said  rents,  and  that  neither  the  said  Nancy  J.  Carter  nor  Josephine  M. 
Carter  are  liable  to  account  for  the  same  at  the  suit  of  the  plaintiff  herein, 
nor  will  they  be  allowed  as  a  credit  upon  the  prior  mortgage  assigned  to  the 
said  Nancy  J.  Carter.  It  is  further  ordered,  adjudged,  and  decreed  that  the 
plaintiff  may  redeem  the  property  hereinafter  described  from  the  mortgage 
transferred  to  the  said  Nancy  J.  Carter  by  the  said  J.  W.  Young,  and  that 
the  amount  now  due  upon  said  mortgage  is  twenty-six  hundred  and  sixty-five 
dollars,  and  that  upon  the  payment  of  the  said  sum  to  the  defendant  Josephine 
M.  Carter  by  the  complainant  hereia  within  forty  days  from  this  date  the 
said  Josephine  M.  Carter  and  J.  J.  Carter  are  hereby  ordered  and  directed  to 
assign  and  transfer  the  same  without  recourse  upon  them  to  the  plaintiff 
herein.     It  is  further  ordered,  adjudged,  and  decreed  that  R.  M.  Love,  master 


Digitized  by 


Google 


398  30  C.  C.  A.  REPORTS. 

commissioner,  heretofore  appointed  by  this  court  to  execute  the  decree  ren- 
dered in  this  cause  as  originally  adjudged  and  determined  on  the  9th  day 
of  March,  1804,  foreclosing  the  mortgage  lien  on  the  property  described  in 
complainant's  bill,  ♦  ♦  ♦  be,  and  is  hereby,  directed  to  sell  the  said  above- 
described  premises  in  obedience  to  the  order  heretofore  made  as  above  stated, 
and  that  an  order  of  sale  issue  to  the  said  master  commissioner  in  accordance 
with  the  decree  heretofore  mentioned,  and  that  the  said  master  commissioner 
be,  and  he  is  hereby,  directed  to  execute  the  said  judgment  and  decree  as 
heretofore  rendered  in  said  cause  in  all  respects  as  therein  directed,  and  that 
the  sale  made  by  him,  the  said  master  commissioner,  be  made  subject  to 
the  indebtedness  secured  by  the  deed  of  trust  heretofore  existing  in  favor 
of  James  B.  Simpson,  and  herein  directed  to  reassign  and  transfer  to  the 
plaintiff,  and  that  the  proceeds  of  the  sale  of  the  premises  made  imder  the 
order  to  be  issued  by  the  decree  of  this  court  be  applied  first  to  the  payment 
of  the  costs  of  this  litigation,  and  next  to  the  satisfaction  of  the  complainant's 
debt  and  any  sum  the  complainant  may  become  subrogated  to  under  this 
decree,  and  that  the  balance,  if  any,  be  paid  to  the  defendant  J.  J.  Carter. 
It  is  further  ordered  and  adjudged  that  the  plaintiff  do  have  and  recover  of 
the  said  defendants  its  costs  in  this  behalf  expended,  and  that  it  have  execu- 
tion therefor." 

The  complainant  herein  filed  its  assignments  of  error,  and  sued 
out  this  appeal. 

The  evidence  as  to  the  extinguishment  of  J.  W.  Young's  interest  in 
the  |1,500  lien  note,  while  decidedly  uncertain  in  many  respects,  is 
clear  to  the  effect  that  the  note  was  paid  by  J.  J.  Carter,  and  not  sold 
to  any  one.  J.  W.  Young  himself,  in  his  testimony,  speaks  only  of 
payments,  but  says  that  all  were  made  to  his  wife  and  partner, 
Heintz;  the  last  payment  having  been  made  to  Heintz;  and  he 
(Young)  knows  nothing  about  any  transfer  or  indorsement.  He 
made  none  himself.  Mrs.  Young,  the  wife  of  J.  W.  Young,  in  her 
testimony,  speaks  only  of  payments  by  J.  J.  Carter.  Among  other 
things,  she  says: 

**Q.  Did  you  flnaUy  collect  all  that  was  due  you  on  account  of  said  notes? 
and,  if  you  did,  state  from  whom  you  received  the  said  installments,  and  what 
you  did  with  the  notes  which  the  entire  sum  coming  to  you  was  paid  off. 
A.  Yes.  We  flnaUy  coUected  aU  that  was  due  on  said  note.  While  the  pay- 
ments, up  to  the  last  payment,  were  made  by  Mr.  Carter,  I  do  not  know 
whether  they  were  made  out  of  his  own  money  or  not  I  was  at  the  store 
of  my  husband  when  he  received  a  check  from  Mr.  J.  J.  Carter's  mother  for 
the  last  payment  on  the  note,  amounting  to  something  near  $1,000." 

Heintz,  the  partner,  was  ijot  examined,  nor  was  Mrs.  Nancy  J. 
Carter's  check  for  |900,  with  which  the  final  payment  was  made,  pro- 
duced. The  answers  of  J.  J.  Carter  on  his  examination  are  shifty 
and  uncertain.  He  speaks  throughout  of  the  payments  made  on  the 
note;  sometimes  of  his  mother's  taking  the  note  up;  never  plainly 
swearing  that  his  mother  bought  the  note,  or  ever  intended  to  buy 
it.  There  is  no  evidence  that  Mrs.  Nancy  J.  Carter  ever  saw  the  note, 
or  directed  the  foreclosure  of  the  lien,  and  the  quick  care  she  took, 
soon  after  the  trustee's  deed  to  her,  to  secure  the  property  to  the  wife 
of  J.  J.  Carter,  is  lively  evidence  of  the  way  she  regarded  the  trans- 
action. Considering  th^  undisputed  and  well-established  circum- 
stances attending  this  case  from  the  beginning,  and  particularly  the 
conduct  and  testimony  of  J.  J.  Carter,  we  are  forced  to  the  conclusion 
that  the  |1,500  note  was  paid  and  taken  up  by  J.  J.  Carter,  and  that 
to  the  extent  therefor  he  used  moneys  obtained  from  his  mother, 
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Mrs.  Nancy  J.  Carter.  The  same  were  obtained  by  him  as  loans  or 
advances  for  the  repayment  of  which  Mrs.  Nancy  J.  Carter  looked  only 
to  him,  and  in  no  i*espect  relied  on  the  property  or  the  lien  securing 
the  note;  and  we  think  that  the  circuit  court  should  have  so  found. 
This  conclasion  renders  it  unnecessary  to  consider  the  propositions 
advanced,  and  very  ably  discussed,  concerning  the  right  to  compel  an 
account  of  the  rents  and  profits  of  mortgaged  premises  from  a  mort- 
gagee or  lienholder  in  possession  for  the  benefit  of  a  junior  mortgagee. 
We  are  clear  that  the  equities  are  with  the  complainant  below,  appel- 
lant here,  and  that  the  decree  below,  while  properly  holding  the 
trustee's  sale  fraudulent  as  against  the  complainant,  should  have  gone 
further,  and  held  that  the  |1,500  note  was  paid  and  satisfied,  and  the 
lien  thereof  extinguished.  The  decree  appealed  from  is  reversed,  and 
the  cause  is  remanded,  with  instructions  to  enter  a  decree  in  favor  of 
complainants  adjudging  the  f  1,500  lien  note  to  have  been  paid  and 
satisfied,  the  lien  thereof  extinguished,  and  that  the  sale  and  convey- 
ance of  the  premises  in  controversy  made  by  M.  L.  Robertson,  trustee, 
to  Mrs.  Nancy  J.  Carter  on  the  5th  day  of  January,  1892,  were 
fraudulent  and  void  as  to  complainants,  and  that  the  same  be  can- 
celed; and,  further,  decreeing  that  the  final  decree  rendered  in  the 
court  below  in  the  case  of  the  American  Building  &  Loan  Association 
against  J.  J.  Carter  et  al.  (No.  200  of  the  equity  docket),  as  finally 
amended  and  rendered  on  July  16, 1895,  as  of  date  March  2,  1894,  be 
executed,  and  to  further  proceed  in  the  cause  as  equity  may  require. 


(99  Fed.  30.) 

FITZWILLIAM  v.  CAMPBELL  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  9,  1900.) 

No.  833. 

Pbobate  Courts— Power  to  Sell  Lands— Construction  of  Statute. 

The  act  of  the  congress  of  Texas  of  December  20,  1836  (Hart.  Dig. 
Tex.  1850,  p.  146),  organizing  Inferior  courts,  and  defining  their  powers 
and  Jurisdiction,  which  created  a  probate  court  in  each  county,  and  de- 
fined its  Jurisdiction,  which  Included  "fuU  jurisdiction  of  all  testamentary 
and  other  matters  appertaining  to  a  probate  court''  when  construed  as 
an  entirety,  and  in  view  of  the  fact  that  under  the  civil  law,  upon  which 
the  Jurisprudence  of  the  repubUc  was  founded,  no  distinction  was  made 
between  the  personal  and  real  estate  of  a  decedent,  both  of  which  passed 
to  his  administrator,  and  also  in  view  of  the  contemporaneous  and  subse- 
quent construction  of  the  act  both  by  the  courts  and  the  congress,  must 
be  held  to  have  conferred  on  such  probate  courts  the  power  to  sell  both 
the  personal  and  real  estate  of  a  decedent,  when  required  in  the  adminis- 
tration of  his  estate. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas. 

This  was  a  suit  by  Ida  F.  FitzwiUiam  against  Colin  CampbeU  and  others 
for  the  recovery  of  the  James  W.  Fannin  headrlght  survey  of  4,605  acres  of 
land,  situated  in  Karnes  county,  Tex.  The  original  petition  was  filed  on  July 
22,  1895,  and  the  amended  petition  was  filed  on  February  18,  1897,  and  was 
In  the  usual  Texas  statutory  form  of  an  action  in  '^trespass  to  try  title." 
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The  defendants,  except  three  who  disclaimed,  filed  answers  In  which  they 
asserted  title  to  specific  portions  of  the  lea^e  and  Ial)or,  comprising  in  the 
aggregate  the  entire  league  and  labor.  These  several  answers  each  con- 
tained a  general  exception,  a  plea  of  not  guilty,  pleas  of  the  three,  five,  and 
ten  years*  statutes  of  limitation,  and  a  plea  of  improvements  in  good  faith; 
and  each  answer  Indicated  the  boundaries  of  the  particular  tract  claimed  by 
the  particular  defendant.  The  plaintiff  filed  a  first  supplemental  petition  or 
replication  on  November  29,  1898.  alleging  that  Minerva  J.  Fannin  owned 
the  said  land  from  1838  to  the  time  of  her  death,  on  July  27,  1893,  and  that 
during  all  that  time  she  was  a  person  of  unsound  mind,  and  that  plaintiflF 
acquired  her  title;  the  plaintiff  also  pleading  that  the  defendants  claimed  the 
land  under  a  pretended  administration  sale  made  to  George  W.  Grant  by  the 
probate  court  of  Brazoria  county,  Tex.,  and  that  the  sale  was  coram  non 
Judice  and  void,  and  denying  that  the  purchase  money  \^'a8  paid,  and  offering 
to  refund  the  purchase  money,  with  legal  interest,  should  the  court  find  it  had 
bef'n  paid;  and  also  pleading  that  the  defendants  had  been  using  the  land  ever 
sincb  January  1,  1884.  and  praying  for  Judgment  for  rents  since  that  time, 
to  offset  the  value  of  the  Improvements.  The  cause  came  on  for  trial  on 
November  30,  1898,  before  the  court,  a  Jury  having  been  waived.  The  plain- 
tiff offered  in  evidence  a  certified  copy  of  the  patent,  showing  that  the  land 
in  controversy  was  patented  to  the  heirs  of  James  W.  Fannin,  their  heirs 
and  assigns,  on  July  26,  1849.  The  plaintiff  also  proved  that  James  W.  Fan- 
nin, ''the  hero  of  Goliad,"  was  Icilled  in  1836,  and  that  his  heirs  were  his 
wife,  Minerva  D.  Fannin,  who  died  in  1841  or  1842,  and  his  two  daughters, 
Pinckney  M.  Fannin,  who  died  in  1845,  while  a  minor,  and  Minerva  J.  Fannin, 
who  died  on  July  27,  1893.  The  plaintiff  also. showed  title  to  is/j*  of  the 
estate  of  Minerva  J.  Fannin,  and  rested.  The  defendants  thereupon  offered 
in  evidence,  over  the  objections  of  the  plaintiff,  which  are  hereinafter  stated, 
properly  certified  copies  from  the  probate  records  of  the  county  court  of 
Brazoria  county,  Tex.,  of  the  following  proceedings  had  in  the  administra- 
tion upon  the  estate  of  the  said  James  W.  Fannin  in  said  court: 

(1)  "Republic  of  Texas,  County  of  Brazoria. 
"To  the  Honorable  the  Probate  Court  in  and  for  Said  County:  The  petition 
of  Thomas  F.  McKinney,  administrator  of  the  estate  of  James  W.  Fannin, 
deceased,  respectfully  represents  that  the  said  succession  consists  of  an  equal 
moiety  of  a  tract  of  land  situated  in  this  county,  containing  three  thousand 
acres  or  thereabouts,  and  an  equal  interest  in  at>out  thirty  negroes  and  other 
property,  such  as  stock,  etc.,  as  will  more  fully  appear  by  a  contract  between 
Joseph  Mims,  of  said  county,  and  the  petitioner's  intestate,  which  contract  is 
hereunto  annexed  as  a  part  of  this  petition;  that  a  partition  of  said  property 
cannot  as  yet  be  made,  as  will  be  seen  by  the  terms  of  said  contract,  and. 
even  if  it  could  be  legally  done,  that  it  would  diminish  the  value  of  said 
property;  that  the  estate  is  insolvent,  and  the  creditors  are  attempting  to 
enforce  the  collection  of  their  respective  debts;  that  Minerva  Fannin,  the 
widow  of  said  James  W.  Fannin,  is  entitled  to  the  half  of  said  property,  as 
gains  of  matrimony,  after  the  payment  of  the  debts,  and  that  Pinckney  M. 
and  Minerva  Fannin,  the  children  of  said  James  W.  Fannin,  are  entitled  to 
the  remainder  of  said  estate,  and  that  they  are  minors,  and  have  no  guardian 
to  defend  them  in  this  suit;  that  Joseph  Mims  refuses  to  permit  partition  of 
said  property  until  a  dissolution  of  said  partnership.  Wherefore  the  petitioner 
prays  that  the  said  Minerva  D.  Fannin,  the  said  Pinckney  M.  and  Minerva, 
minors,  and  the  said  Mlms  be  cited  to  appear  at  the  next  term  of  the  court 
and  answer  this  petition;  that  proper  guardian  be  appointed  to  defend  the 
interests  of  the  said  minors;  that  an  estimative  inventory  be  made  of  said 
succession,  and  that  a  decree  be  rendered  for  the  sale  of  the  property  of  said 
succession,  for  cash;  and,  finally,  that  all  other  relief  be  granted  that  the 
nature  of  the  case  requires.  The  petitioner  here  makes  an  exhibit  of  the 
debts  of  said  succession,  and  will  pray,"  etc. 

"Jack  &  Townes,  for  Petitioner." 

*The  petition  of  George  Knight  &  Co.,  Edwin  Waller,  Edmund  Andrews, 
and  others,  creditors  named  in  the  tableau  of  debts,  l>y  their  attorneys,  come 
into  court,  and  pray  for  a  sale  of  the  property  named  in  the  foregoing  petition 
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as  prayed  for;  and  they  pray  that  they  may  be  made  parties  to  the  said 
petition,  and  be  entitled  to  all  the  relief  which  wider  the  law  they  are  entitled 
to.    Petitioners  will  pray,"  etc. 

"S.  Whiting,  by  H.  P.  Brewster,  Attorney. 

"George  W.  Grant,  by  J.  Theon,  Attorney. 

•*R.  J.  Townes,  for  the  Other  Creditors. 

''Harris  and  Pease,  Attorneys  for  George  Knight  &  Go.  and  E.  Waller." 

"Republic  of  Texas,  County  of  Brazoria — In  Probate. 

^Joseph  Mims,  a  Joint  owner  with  the  estate,  of  James  W.  Fannin,  de- 
ceased, of  certain  property  named  in  the  petition  of  Thomas  F.  McKinney, 
administrator  of  said  estate,  comes  into  court,  and  consents  to  the  sale  of  said 
property  upon  the  terms  as  set  forth  in  said  petition,  and  further  represents 
that  he  Is  a  creditor  of  said  estate  to  a  large  amount,  and  joins  in  the  petition 
of  the  other  creditors  for  a  sale  [there]  of.  Jos.  Mims." 

"Republic  of  Texas,  County  of  Brazoria— In  the  Court  of  Probate. 
"Minerva  D.  Fannin,  widow  of  James  W.  Fannin,  deceased,  and  Pinckney 
H.  and  Minerva  Fannin,  minor  children  of  said  decedent,  represented  by 
H.  P.  Brewster,  counsel  ad  litem,  in  answer  to  the  petition  of  Thomas  F. 
McKinney,  administrator  of  said  Fannin's  estate,  and  to  the  petition  of  sundry 
creditors,  say  that  they  consent  to  the  sale  of  the  property  named  in  said 
petition,  and  upon  the  terms  and  in  the  manner  prayed. 
"Minerva  D.  Fannin. 

"Henry  P.  Brewster,  Counsel  Ad  Litem  for  Pinclmey  M.  and 
Minerva  Fannin,  Minors." 

*Thi8  day  came  on  to  be  heard  the  petition  of  Thomas  F.  McKinney,  admin- 
istrator of  the  estate  of  James  W.  Fannin,  deceased,  and  also  of  the  creditors 
of  said  estate;  and  the  court  having  considered  the  same,  and  examined  the 
exhibits  filed,  and  heard  the  answer  of  Joseph  Mims,  as  well  as  the  answers 
of  Henry  P.  Brewster,  counsel  ad  litem  appointed  by  the  court  to  defend  the 
Interests  of  the  minors,  Pinclcney  M.  and  Minerva  Fannin,  in  this  suit,  and 
heard  the  arguments  of  counsel,  it  is  ordered,  adjudged,  and  decreed  that  all 
the  right,  title,  and  interest  of  the  succession  of  James  Fannin  in  and  to  the 
land,  negroes,  and  other  property  mentioned  in  the  petition  be  sold  according 
to  law.  for  cash;  and,  the  court  being  satisfied  that  no  partition  can  be  made 
of  said  property,  it  is  ordered  that  an  estimative  inventory  be  made  of  the 
same,  and  that  a  sale  be  made  without  a  partition  thereof." 

All  the  above  proceedings  bear  date  October  1,  1839. 

(2)  *'Be  It  remembered  that  on  the  28th  day  of  October,  1839,  there  was  held 
at  the  court  house  In  the  town  of  Brazoria  a  regular  term  of  court  of  probate 
for  said  county.  Present:  Wm.  P.  Scott,  chief  Justice;  Wm.  Eckel,  associate 
Justice;  and  M.  B.  Williamson,  deputy  clerk;  and  Wm.  McMaster,  deputy 
sheriff.  This  day  came  on  to  be  heard  the  petition  of  Thomas  F.  McKinney, 
administrator  of  the  estate  of  James  W.  Fannin,  deceased,  and  also  the  petition 
of  the  creditors  of  said  estate;  and  the  court  having  examined  the  exhibits 
filed,  and  heard  the  answers  of  Joseph  Mims  and  Minerva  D.  Fannin,  as  well 
as  the  answer  of  Henry  P.  Brewster,  counsel  ad  litem  appointed  by  the  court 
to  defend  the  interest  of  the  minors,  Pinckney  M.  and  Minerva  Fannin,  in  this 
suit,  and  heard  the  argument  of  counsel,  it  is  ordered,  adjudged,  and  decreed 
that  all  the  right,  title,  and  interest  of  the  succession  of  James  Fannin  in  and 
to  the  land,  negroes,  and  other  property  mentioned  in  the  petition  be  sold 
according  to  law,  for  cash;  and,  the  court  being  satisfied  that  no  partition  can 
be  made  of  said  property,  it  is  ordered  that  an  estimative  inventory  be  made 
of  the  same,  and  that  a  sale  be  made  without  a  partition,  and  that  an  exten- 
sion of  time  for  twelve  months  be  allowed  said  McKinney  to  settle  said  estate." 

O)     "Republic  of  Texas,  County  of  Brazoria. 

•To  the  Honorable  the  Probate  Court  in  and  for  Said  County:    The  petition 
of  Thomas  F.  McKinney,  administrator  of  the  estate  of  James  W.  Fannin,  de- 
ceased, respectfully  represents  that  at  a  former  term  of  the  court  the  said 
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estate  was  reported  insolvent,  and  an  order  obtained  for  the  sale  of  the  prop- 
erty, except  the  headright  of  the  deceased,  containing  one  league  and  labor 
of  land  lately  located,  which  was  omitted  to  be  included  in  the  prayer  for  the 
sale  of  the  property.  He  therefore  prays  that  the  same  may  be  sold  for  cash, 
according  to  law.     Petitioner  will  pray,"  etc. 

"December  30.  1839.  Jack  &  Townes,  for  Petitioner. 

"Granted.    Wm.  P.  Scott,  Probate  Judge." 

(4)  *'Be  it  remembered  that  on  the  30th  day  of  December,  1839,  there  was 
holden  at  the  court  house  in  the  town  of  Brazoria  a  regular  term  of  the  probate 
court  of  said  county.  Present:  The  Hon.  Wra.  P.  Scott,  chief  Justice;  Wm, 
Eckel,  associate  Justice;  M.  B.  Williamson,  deputy  clerk;  Wm.  McMaster, 
sheriflf.  This  day  came  on  to  be  heard  the  petition  of  Thomas  F.  McKinney, 
administrator  of  the  estate  of  James  W.  Fannin,  representing  that  at  a 
former  term  of  the  court  an  order  was  obtained  to  sell  the  property  belonging 
to  the  estate,  in  the  prayer  for  which  order  the  headright  of  said  Fannin  was 
omitted  to  be  includ^, — said  headright  being  a  league  and  labor  of  land  re- 
cently located, — and  praying  the  court  to  order  the  sale  of  the  same  for  cash. 
And  the  court  having  considered  the  prayer  of  the  petition,  and  being  satisfied 
of  the  truth  of  the  allegations  therein  contained,  it  Is  ordered,  adjudged,  and 
decreed  that  the  prayer  of  the  petition  be  granted,  and  the  land  sold  for  cash." 

(5)    "Republic  of  Texas,  Ck)unty  of  Brazoria. 

"Before  me,  Wm.  P.  Scott,  chief  Justice  and  ex  officio  Judge  of  probate  in 
and  for  said  county,  personally  came  and  appeared  Sam  C.  Douglass  and  Theo- 
dore Bennett,  appraisers,  and  R.  J.  Calder,  umpire,  called  upon  by  me  to  value 
and  appraise  one  headright  of  a  league  and  labor  of  land  belonging  to  the 
estate  of  James  W.  Fannin,  located  near  Gonzales,  in  order  for  a  sale  thereof 
for  cash  in  pursuance  of  a  decree  of  the  probate  court  for  said  county,  who, 
being  duly  sworn,  value  and  appraise  the  same  at  fifty  cents  per  acre.  To  all 
of  which  I  certify  by  signing  with  said  appraisers. 

"Samuel  G.  Douglass. 
"T.  Bennett 
"R.  J.  Calder. 
**Sworn  to  and  subscribed  before  me  this,  the  4th  day  of  February,  1840. 

"Wm.  P.  Scott,  Probate  Judge.'* 

(6)  "Be  it  remembered  that  on  the  4th  day  of  February  In  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty,  at  the  court-house  door  in  the 
town  of  Brazoria  and  republic  of  Texas,  between  the  hours  prescribed  by  law, 
I,  Wm.  P.  Scott,  chief  Justice  and  ex  officio  Judge  of  probate  In  and  for  the 
county  of  Brazoria,  in  pursuance  of  a  decree  of  the  probate  court  for  said 
county,  and  advertisement  made  in  accordance  with  law,  having  previously 
had  the  property  appraised  by  experts  appointed  by  me,  as  will  be  seen  by  the 
proems  verbal  thereof  hereunto  annexed  and  made  a  part  of  this  act,  offered  for 
sale  at  public  auction  at  the  time  and  place  aforesaid,  for  cash,  the  following 
property  belonging  to  the  estate  of  James  W.  Fannin,  deceased,  to  wit:     One 

league  and  one  labor  of  land  situated  near  Gonzales,  In  the  county  of , 

being  the  headright  of  said  Fannin;  and,  the  terms  having  been  proclaimed  by 
me,  the  said  George  W.  Grant  appeared  and  bid  the  sum  of  fifty  cents  per 
acre  for  said  land,  or  two  thousand  three  hundred  and  five  dollars  and  fifty 
cents,  that  being  the  full  amount  for  which  the  said  land  was  appraised,  and 
the  highest  bid  offered  for  the  same;  and  the  said  Grant  having  paid  to 
Thomas  F.  McKinney,  administrator  of  said  succession,  the  full  amount  bid  as 
aforesaid,  as  Is  evidenced  by  the  said  McKinney  signing  this  act  with  me: 
Now,  therefore,  I,  the  said  Wm.  P.  Scott,  Judge  as  aforesaid,  in  consideration 
of  tlie  i)remises,  do  hereby  grant  bargain,  sell,  and  convey  unto  the  said 
(ieorge  W.  Grant,  and  to  his  heirs  and  assigns,  forever,  all  the  right,  title, 
interest,  and  claim  which  the  succession  of  the  said  James  W.  Fannin  had  in 
said  property,  viz.  one  league  and  labor  of  land  situated  as  aforesaid,  to  have 
and  to  hold  the  same  unto  him.  the  said  George  W.  Grant,  and  his  heirs  and 
assigns,  forever;  hereby  devesting  the  said  succession,  and  the  heirs  thereof, 
of  all  right  title,  and  Interest  in  and  to  the  property  aforesaid.  And  the  said 
McKinney,  administrator  as  aforesaid,  signed  this  act  with  me,  the  said  Judge, 
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on  the  day  aforesaid,  in  the  presence  of  the  subscribing  witnesses.    I  certify 
tills  4th  day  of  February,  1840. 

'*Wm.  P.  Scoit,  Chief  Justice,  Ex  Officio  Probate  Judge. 
''Thomas  J.  McKinney,  Administrator. 
"Witnesses: 
**C.  Dart 
"R.  J.  Townes." 

The  above  deed  was  offered  in  evidence  from  the  proper  custody  of  the 
defendants,  and  by  them,  as  an  ancient  instrument,  and  also  as  a  recorded 
instrument.  This  deed  is  the  ancient  Instrument  it  purports  to  be,  and  in  addi- 
tion the  same  was  duly  proven  for  record  in  1881,  by  proof  of  the  handwrit- 
ing of  the  two  subscribing  witnesses,  made  by  William  McMaster,  the  person 
whose  name  appears  in  some  of  the  foregoing  probate  proceedings  as  sheriff 
ot  said  county  of  Brazoria,  and  by  E,  M.  Pease,  whose  name  likewise  appears 
in  the  foregoing  probate  proceedings  as  a  member  of  the  firm  of  Han-is  & 
Pease;  and  this  deed  was  duly  recorded  in  Karnes  county,  Tex.,  in  1881.  The 
defendants  further  offered  in  evidence,  as  coming  from  the  possession  and  cus- 
tody of  them,  the  original  patent  to  the  land  and  premises  sued  for  by  the 
plaintiff  in  this  cause.  The  defendants  also  read  in  evidence  a  written  agree- 
ment signed  by  counsel  for  plaintiff  and  defendants,  wherein  it  w^as  expressly 
admitted  by  the  plaintiff  that  all  title,  if  any,  acquired  by  said  George  W. 
Grant  by  virtue  of  said  administration  sale,  was  duly  vested  in  the  defendants 
in  this  cause,  through  a  regular  chain  of  title,  through  due  and  proper  convey* 
ance  from  Grant,  and  through  mesne  conveyances  to  the  respective  defendants. 
To  the  introduction  of  all  said  probate  proceedings  as  aforesaid,  and  to  said 
deed  of  said  probate  judge  and  said  administrator  as  aforesaid,  the  plaintiff 
made  this  objection:  "That  the  action  of  the  probate  court  in  making  this  sale 
was  coram  non  Judice  and  void,  because  the  probate  court  of  Brazoria  county, 
at  the  time  said  proceedings  were  had,  had  no  Jurisdiction  or  power  to  sell  the 
property  of  an  estate,  the  law  not  having  clothed  that  court  with  such  power; 
it  being  contended  by  the  plaintiff  that  prior  to  the  probate  act  of  Texas  of  date 
February  5,  1840,  which  went  into  effect  on  March  16,  1840,  the  probate  court 
of  Texas  had  no  Jurisdiction  or  power  to  sell  the  property  of  an  estate."  The 
court  thereupon  ruled  that  the  county  court  of  Brazoria  county,  Tex.,  at  the  time 
of  the  petition  for  sale,  order  of  sale,  and  execution  and  delivery  of  said  deed 
conveying  said  league  and  lal)or  in  said  administration  proceedings,  had  the  Ju- 
risdiction and  power  to  sell  property  of  said  estate,  and  to  sell  said  league  and 
labor;  and  the  court  stated  that  it  would  further  hold,  if  no  further  testimony 
was  adduced,  that  said  sale  in  said  administration  proceedings  and  deed  would 
completely  devest  the  title  out  of  the  estate  of  said  James  W.  Fannin  and  pass 
it  to  George  W.  Grant,  and,  by  virtue  of  the  agreement  of  counsel,  to  the  de- 
fendants in  this  cause.  The  plaintiff  thereupon  duly  excepted  to  the  rulings  of 
the  court.  The  defendants  then  rested.  The  court  thereupon  rendered  Judg- 
ment for  the  defendants,  and  the  plaintiff  brings  the  case  to  this  court  to  re- 
view the  Judgment. 

R.  C.  Walker,  for  plaintiff  in  error. 

L.  H.  Browne  and  V.  B.  Proctor,  for  defendants  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Qrcuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  defendants  deraign  title  to  the  land  sued  for  from  a  sale  made 
under  a  decree  of  the  probate  court  of  the  county  of  Brazoria,  re- 
public of  Texas.  The  land  was  sold  as  the  property  of  the  estate 
of  James  W.  Fannin,  deceased.  The  decree  authorizing  the  sale 
was  rendered  on  December  30,  1839.  The  conveyance  was  made 
to  the  purchaser  by  authority  of  the  probate  court  on  February  4, 
1840.  Hie  only  material  question  in  the  case  is  raised  by  the  fol- 
lowing assignment  of  error: 
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"The  court  erred  In  admitting  in  evidence,  over  the  objections  of  the  plain- 
tiff, the  transcript  of  the  probate  proceedings  of  Brazoria  county,  Texas,  and 
the  deed  to  George  W.  Grant  made  thereunder,  because  the  probate  courts  of 
Texas,  at  the  time  said  proceedings  were  had  [prior  to  February  5,  1840],  liad 
no  jurisdiction  or  power  to  sell  the  property  of  an  estate,  and  that  the  action 
of  the  probate  court  of  Brazoria  county  in  mailing  said  sale  was  coram  non 
judioe  and  void." 

More  than  40  years  ago,  in  Baker  v.  Coe,  20  Tex.  429,  Wheeler,  J., 
in  delivering  the  opinion  of  the  coart,  said  that  ^'mach  the  greater 
part  of  the  real  property  of  the  state  is  held  under  probate  or  sher- 
iffs' sales."  It  has  been  more  than  60  years  since  the  decree  was  en- 
tered wiiich  is  attacked  in  this  ease,  and  we  are  advised  by  the  argu- 
ment of  the  learned  counsel  for  the  plaintiff  in  error  that  "there  Sas 
been  no  decision  of  the  supreme  court  of  Texas  upon  this  precise  ques- 
tion," and  that  "this  is  the  first  Texas  case  in  which  the  question  has 
been  presented  in  such  shape  as  to  require  a  decision."  To  correctly 
understand  a  statute,  we  must  know  its  subject  and  its  purpose.  When 
we  understand  its  subject-matter  and  general  purpose,  we  have  the 
key  to  what  would  otherwise  appear  doubtful.  To  effectuate  the 
general  intent  by  construction,  general  words  may  be  restrained, 
or  those  of  narrow  import  may  be  expanded.  The  act  of  December 
20,  1836,  was  in  force  when  the  decree  in  question  was  rendered. 
It  is  entitled  "An  act  organizing  the  inferior  courts,  and  defining 
tlie  powers  and  jurisdiction  of  the  same."  Hart.  Dig.  Tex.  1850, 
p.  146.  The  act  creates  a  county  court  for  each  county  in  the  re- 
public of  Texas,  composed  of  a  chief  justice  and  two  associates, 
and  provides  that  four  terms  yearly  shall  be  held  in  each  county. 
The  jurisdiction  of  the  county  court  is  defined,  and  the  office  of 
clerk  created.  The  act  then  provides  that  the  chief  justices  of  the 
county  courts  shall  be  judges  of  the  probate  courts  for  their  re- 
spective counties.  Before  quoting  the  part  of  the  statute  conferring 
probate  jurisdiction,  let  us  examine  other  parts  of  the  act.  Provi- 
sion is  made  (with  some  exceptions)  for  12  terms  a  year  of  the  pro- 
bate court.  Id.  art.  253.  Appeals  may  be  taken  from  decrees  of 
the  probate  court  to  the  district  court  of  the  county.  Id.  art.  254. 
The  clerk  of  the  county  court  is  made  clerk  of  the  probate  court, 
and  is  required  to  record  all  wills  and  other  instruments  required 
by  law  to  be  recorded  in  that  office.  Id.  art.  257.  Before  the  passage 
of  this  act  the  primary  courts  had  probate  jurisdiction,  including 
the  authority  to  decree  sales  of  real  estate  belonging  to  the  estates 
of  decedents.  Baker  v.  Coe,  20  Tex.  430,  433.  The  act  provides  that 
all  probate  business  heretofore  pending  before  the  primary  courts 
shall  be  transferred  to,  and  be  completed  in,  the  probate  courts. 
Hart.  Dig.  art.  258.  It  is  made  the  duty  of  the  probate  court  to  com- 
pel a  settlement  within  12  months  of  all  estates  heretofore  admin- 
istered upon.  Id.  art.  259.  Section  24  of  the  act  specially  relates  to 
the  jurisdiction  of  the  court,  and  is  as  follows: 

•*The  chief  justices  of  the  county  courts  shall  be  Judges  of  probate  for  their 
respective  counties;  shall  take  the  probate  of  wills;  grant  letters  of  adminis- 
tration on  the  estates  of  persons  deceased,  who  were  inhabitants  of,  or  resident 
in  said  county,  at  the  time  of  their  decease;  shall  appoint  guardians  to  minors. 
Idiots,  and  lunatics;  and  in  conjuuction  with  the  associate  Justices,  shall  ex- 
amine and  settle  the  accounts  of  executors,  administrators,  and  guardians;  and 
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said  chief  justices  shall  have  full  jurisdiction  of  all  testamentary  and  other 
matters  appertaining  to  a  probate  court,  within  their  respective  counties." 
Id.  art  252. 

Does  the  statute  confer  jurisdiction  to  dc  Tee  a  sale  of  real  es- 
tate? If  the  section  stood  alone,  it  may  be  conceded  that  the 
phrase,  "shall  have  full  jurisdiction  of  all  testamentary  and  other 
matters  appertaining  to  a  probate  court,"  would  be  at  least  of  doubt- 
ful significance.  Certainly  apter  language  could  be  used  to  confer 
jurisdiction  to  sell  the  real  estate  of  an  intestate.  But  this  section 
is  part  of  an  entire  act.  The  act,  taken  as  a  whole,  creates  a  probate 
court,  and  provides  for  the  administration  and  final  settlement  in 
that  court  of  the  estates  of  decedents,  with  provision  for  an  appeal 
to  the  district  court.  There  is  nothing  in  the  scheme  to  indicate 
that  the  probate  court  is  deficient  in  its  power  to  entirely  settle  the 
estate.  It  does  not  appear  that  parties  interested  must  go  to  the  dis- 
trict court  within  the  year  in  which  final  settlements  must  be  made, 
to  obtain  decrees  of  sale,  before  making  settlements  in  the  probate 
court.  In  its  general  terms,  the  act  seems  to  contemplate  that  all 
that  is  needful  to  make  complete  settlements  may  be  done  in  the 
probate  court.  This  construction  becomes  more  essential  when  it 
is  remembered  that  no  difference  in  the  power  of  the  court  exists 
as  to  real  estate  and  personal  property.  It  has  power  to  decree  the 
sale  of  both  or  neither.  .  Not  one  estate  in  twenty  could  be  settled 
without  a  sale  of  some  of  its  property.  The  act  is  passed  by  the  leg- 
islature of  a  republic  imbued  with  the  principles  of  the  civil  law, 
which  in  such  cases  made  no  distinction  between  personal  property 
and  real  estate.  In  fact,  the  administrator  at  that  time  placed  both 
the  land  and  the  personal  property  in  his  inventory  of  the  property 
of  the  estate.  In  a  suit  begun  in  1842,  relating  to  an  administration 
opened  in  1S34,  Lipscomb,  J.,  speaking  for  the  supreme  court  of 
l^xas,  said: 

"These  distinctions  are  unknown  to  the  civil  law  as  it  prevailed  under  Span- 
ish modiflcation  in  Texas.  Land  here  was  thought  to  be  of  comparatively 
little  value,  and  many  a  tine  league  has  heen  transmitted  with  as  little  form 
and  ceremony  by  our  early  colonists  as  would  attend  the  sale  of  an  Indian 
pony.  All  property,  without  distinction,  was  classed  together.  The  Spanish 
civil  law  being  the  basis  of  our  jurisprudence,  much  of  our  legislation  after  the 
revolution  was  imbued  with  its  influence.  Hence  our  act  of  congress  passes 
all  of  the  estate  of  a  decedent  into  the  hands  of  the  personal  representative. 
He  Is  required  to  return  an  inventory  of  the  land,  to  have  it  appraised,  and  it 
is  taken  into  the  estimate  of  the  val.ie  of  the  estate;  and  his  bond,  given 
with  reference  to  the  aggregate  amount  of  the  estate,  binds  him  to  Its  faithful 
administration.*'    Thompson  v.  Duncan,  1  Tex.  485,  488. 

The  acts  which  follow  the  act  of  December  20,  1836,  indicate  that 
the  legislature  of  Texas  believed  that  the  power  to  sell  the  property 
of  an  estate  was  vested  in  the  probate  courts  of  Texas.  On  May  18, 
1838,  the  second  congress  passed  an  act  providing  for  the  settlement 
of  estates  of  deceased  soldiers.    Section  3  of  the  act  provided: 

**That  no  sale  of  any  of  the  effects  of  a  deceased  coldier  or  oflicer  shall  be 
made,  unless  by  order  of  the  court  granting  letters  of  administration,  approved 
by  the  secretary  of  war,  and  published  in  some  newspaper  sixty  days;  and 
all  sales  made  contrary  to  the  provisions  of  this  section  (unless  by  heirs  of  full 
age)  shall  be  entirely  null  and  void."  Sayles'  Early  Laws,  §  471;  Hart  Dig. 
arts.  985-988. 
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By  an  act  of  December  24, 1838,  this  act  of  May  18, 1^38,  just  above 
quoted,  was  amended,  and  section  1  of  the  amendment  provided: 

"That  the  above  recited  act  shall  not  be  so  construed  as  to  apply  to  the  duty 
of  any  administrator  upon  the  estate  of  any  deceased  citizen  soldier,  who  was 
a  citizen  of  Texas,  in  the  full  exercise  of  his  rights  as  such  at  the  time  of  his 
death."     Sayles'  Early  Laws,  §  548;   Hart.  Dig.  art.  989. 

An  act  of  the  third  congress,  of  date  January  23,  1839,  regulates 
sales  of  real  estate  by  administrators,  executors,  and  guardians.  It 
provides  that  the  sales  shall  be  made  on  the  first  Tuesday  of  every 
month,  after  advertisement  for  30  days.  Id.  arts.  991,  992.  These 
acts  are  pertinent,  as  showing  the  intention  of  the  legislature  in  the 
act  of  December  20,  1836.  They  are  legislative  constructions  of 
the  former  act.  In  Rex  v.  Loxdale,  1  Burrows,  447,  Lord  Mansfield 
said: 

"Where  there  are  different  statutes  in  pari  materia,  though  made  at  different 
times,  or  even  expired,  and  not  referring  to  each  other,  they  shall  be  taken 
and  construed  together  as  one  system,  and  as  explanatory  of  each  other." 

In  Doggett  V.  Walter,  15  Fla.  355,  the  court  held  that: 

"The  meaning  and  intention  of  the  legislature  in  the  enactment  and  repeal 
of  laws  may  often  be  found  in  the  contemporaneous  and  subsequent  action  of 
that  body  in  reference  to  the  subject-matter,  and  the  evident  intention  of  the 
legislature  will  control  the  construction  of  Its  acts." 

In  Webb  v.  Sellers,  27  Tex.  423,  the  probate  court  of  Washington 
county,  at  the  October  term,  1838,  had  made  a  decree  authorizing  an 
administrator  to  sell  real  estate  belonging  to  the  estate  of  his  in- 
testate. It  is  true  that  no  question  was  made  as  to  the  construction 
of  the  statutes  conferring  probate  jurisdiction,  but  the  validity  of  the 
administrator's  sale  was  necessarily  involved.    The  court  said: 

"The  evidence  as  a  whole  shows  very  clearly,  we  thinlc,  that  the  probate 
court  of  Washington  county  exercised  a  rightful  jurisdiction  in  ordering  the 
sale  of  the  land  in  controversy  for  the  payment  of  debts  due  by  the  estate. 
It  is  clearly  enough  shown  that  all  the  orders  of  the  probate  court  relating 
to  the  matter  In  controversy  were  made  in  the  course  of  the  administration." 

In  Pendleton  v.  Shaw,  44  S.  W.  1002,  the  court  of  civil  appeals  of 
Texas  holds  valid  a  sale  made  under  decree  of  the  probate  court  of 
Washington  county  rendered  at  the  September  term,  1839.  This  sale 
had  previously  been  held  valid  by  the  United  States  circuit  court  of 
appeals  for  the  Fifth  circuit.  Land  Co.  v.  Pendleton,  52  U.  S.  App. 
328,  26  C.  O.  A.  608,  81  Fed.  784.  In  Ferguson  v.  Templeton,  32 
S.  W.  151,  the  court  of  civil  appeals  of  Texas,  for  the  First  district, 
said: 

"That  a  purchaser  at  administrator's  sale  under  the  law  of  1830  was  not  re- 
quired to  look  further  Into  the  record  than  tlie  order  of  sale,  for  the  reason  that 
the  probate  court  was  one  of  general  jurisdiction,  and  its  order  would  therefore 
protect  the  purchaser." 

In  Pleasants  v.  Dunkin,  47  Tex.  313,  the  court  treats  as  valid  an 
administrator's  sale  made  under  a  decree  of  the  probate  court  ren- 
dered at  the  Januarv  term,  1840,  which  was  under  the  law  of  Decem- 
ber 20,  1836. 

It  is  true  that  in  none  of  these  cases,  so  far  as  appears  from  the  re- 
ports, was  the  point  urged  upon  the  consideration  of  the  court  that 
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the  act  of  December  20, 1836,  was  not  sufficient  to  confer  jurisdiction 
upon  the  probate  court.  Seemingly  the  bar  conceded  that  the  pro- 
bate court  had  jurisdiction.  The  cases  perhaps  have  some  value  from 
that  fact.  They  surely  have  value  as  showing  the  practical  con- 
temporaneous construction  placed  by  the  courts  on  the  act  in  ques- 
tion. In  the  construction  of  a  doubtful  and  ambiguous  law,  the  con- 
temporaneous construction  of  those  who  were  called  upon  to  act 
under  the  law  is  entitled  to  great  respect.  Edwards'  Lessee  v.  Darby, 
12  WTieat.  206,  6  L.  Ed.  603;  U.  S.  v.  Pugh,  99  U.  S.  265,  269,  25  L.  Ed. 
322. 

It  is  insisted  by  the  plaintiff  in  error  that  the  case  of  Bank  v.  Dud- 
ley's Lessee,  2  Pet.  492,  7  L.  Ed.  496,  sustains  the  contention  against 
the  jurisdiction  of  the  probate  court.  We  find  nothing  in  that  case  in 
conflict  with  the  views  we  have  expressed.  The  decree  in  question  in 
that  case  was  made  in  August,  1805,  and  the  law  under  which  it  was 
made  had  been  repealed  on  June  1, 1805.  The  statement  of  the  case 
shows  that  "the  plaintiff  insisted,  and  the  court  ruled,  that  the  law 
under  which  the  court  proceeded  in  granting  the  license  to  sell  had 
been  repealed  before  the  license  was  granted."  This  holding  of  the 
trial  court  was  affirmed.  The  phrase,  "jurisdiction  of  all  probate  and 
testamentary  matters,"  which  was  commented  on  in  the  case,  was 
quoted  from  the  constitution  of  Ohio.  The  question  as  to  this  i^rase 
was  whether  it  so  fixed  the  jurisdiction  of  the  court  of  common  pleas 
to  sell  real  estate  of  a  decedent  that  it  was  not  subject  to  the  control 
of  the  legislature.    Marshall,  C.  J.,  said: 

"  'Jurisdiction  of  all  probate  ani  testamentary  matters*  may  be  completely 
exercised  without  possessing  the  power  to  order  the  sale  of  the  lands  of  an 
intestate.  Such  jurisdiction  does  not  appear  to  us  to  be  identical  with  that 
power  or  to  comprehend  it.  The  constitution  did  not  mean,  and  could  not 
mean,  to  deprive  the  legislature  of  the  power  of  exercising  its  wisdom  on  a 
subject  so  vitally  Interesting  to  the  people,  nor  do  its  words  convey  such  an 
intent.  Were  it  even  true — which  we  cannot  admit — that  the  constitution 
established  the  jurisdiction  of  the  court  of  common  pleas  in  the  case,  still  the 
legislature  might  prescribe  the  rule  by  which  that  jurisdiction  should  be  exer- 
cised." 

The  question  and  circumstances  were  entirely  unlike  the  present 
case.  In  Ohio,  the  jurisprudence  being  unaffected  by  the  civil  law, 
the  distinction  between  personal  property  and  real  estate  was  main- 
tained in  administrations.  The  administrator  had  no  title  to  or  con- 
trol over  the  real  estate.  He  had  the  power  only  to  sell  by  virtue  of 
a  statute  which  was  repealed  before  the  order  of  sale  was  made.  The 
court  was  construing  a  sentence  in  a  state  constitution  which  was  in- 
tended to  briefly  indicate  the  jurisdiction  which  might  be  conferred 
on  the  court  of  common  pleas  by  the  legislature.  The  legislature 
had  conferred  the  jurisdiction,  but  withdrew  it  before  the  decree  in 
question  was  made.  The  supreme  court  was  not  in  that  case,  as  we 
are  in  this,  construing  a  statute  creating  a  court  and  establishing  its 
jurisdiction,  and  providing  elaborately  for  the  administration  of 
estates.  An  isolated  sentence  in  the  constitution  of  Ohio  was  under 
consideration,  and  there  were  no  contemporaneous  constructions  by 
the  legislature  or  judiciary  of  that  state  indicating  that  the  words 
quoted  were  intended  to  confer  jurisdiction  to  sell  the  property  of  a 
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decedent.  Oh  the  contrary,  the  legislature  had  assumed  that  legisla- 
tion was  necessary  to  confer  such  jurisdiction.  In  construing  sec- 
tion 24  of  the  act  of  December  20,  1836  (Hart.  Dig.  art.  252),  we  do 
not  look  alone  at  its  language.  The  words  conferring  jurisdiction, 
viewed  alone,  might  or  might  not  be  held  sufficient  to  confer  juris- 
diction to  decree  a  sale  of  a  decedent's  real  estate.  But  when  we 
examine  the  entire  act  in  the  light  of  the  jurisprudence  of  the  re- 
public as  it  existed  when  the  act  was  passed,  and  in  view  of  the  sub- 
sequent legislative  construction,  and  consider  also  the  practical  con- 
temporaneous construction  of  it  by  the  probate  courts,  and  the  sanc- 
tion of  that  construction  by  the  acquiescence  of  the  highest  Texas 
courts,  we  are  convinced  that  the  act  conferred  on  the  probate  court 
the  jurisdiction  to  render  the  decree  in  question.  We  think  the  judg- 
ment of  the  circuit  court  is  right,  and  it  is  affirmed. 


(99  Fed.  43.) 

8TERNENBERG  et  al.  v.  MAILHOS  et  ux. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    January  9,  19(X).) 

No.  809. 
L  Appeal — Record. 

Instructions  printed  in  a  transcript  on  appeal  as  having  been  given,  or 
asked  and  refused,  on  the  trial,  but  vnich  are  not  contained  in  any  bill  of 
exceptions,  or  in  any  manner  authenticated  by  the  trial  Judge,  do  not  con- 
stitute a  part  of  the  record  in  the  case. 
H  Same— Bill  of  Exceptions. 

To  enable  an  appellate  court  to  review  exceptions  to  the  giving  or  re- 
fusal of  instructions,  the  bill  of  exceptions  should  contain  a  sufficient  state- 
ment of  the  evidence  to  show  whether  or  not  such  instructions  were  ap- 
plicable to  the  case  before  the  Jury. 
ft.  Same— Questions  Presented  by  Record — Presumptions. 

Where  the  record  on  appeal  falls  to  show  tliat  it  contains  all  the  evi- 
dence, the  presumption  is  that  there  was  evidence  which  Justified  the 
court  in  refusing  to  direct  a  verdict 
4  Wrongful  Death— Action  by  Parents— Damages— Loss  of  Services. 

Under  the  Texas  statute  (Rev.  St.  189.5,  art.  3017)  giving  a  right  of  action 
for  actual  damages  on  account  of  injuries  causing  the  death  of  any  person, 
when  caused  by  the  negligence  or  wron>;ful  act  of  another,  the  parents  of  a 
minor  may  recover  In  such  an  action  for  the  loss  of  services  of  the  deceased 
during  minority,  although  he  was  Instantaneously  killed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

The  following  statement  is  agreed  to:  On  the  16th  day  of  September,  1898, 
plaintiffs  in  error  were  the  owners  of  a  steam  sawmiU  and  plant  located  in 
Hardin  county,  Tex.;  and  in  connection  therewith  they  owned  a  tram  road 
running  from  the  mill  into  the  forest,  with  which  they  supplied  their  mUl  with 
sawlogs.  The  tram  car  was  supplied  with  rolling  stock,  such  as  a  steam  engine 
or  locomotive  and  log  cars.  The  log  cars  were  about  30  feet  in  length,  and 
were  so  constructed  that  they  could  be  fastened  together  by  means  of  a  coupler 
on  each  end.  On  the  last-named  date  the  deceased,  Robert  Mailhos,  was  em- 
ployed by  plaintiffs  In  error  In  the  dual  capacity  of  fireman  and  brakeman; 
and,  while  engaged  as  a  brakeman,  in  an  effort  to  couple  together  two  cars 
loaded  with  logs  he  was  so  crushed  that  he  instantly  died.  On  the  20th  day 
of  March,  1899,  Dominique  Mailhos,  father  of  the  deceased,  for  himself  and 
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for  the  use  and  benefit  of  his  wife,  Christie  Mallhos,  began  this  suit  against 
plaintiffs  in  error  for  the  sum  of  $12,000  actual  damages,  and  $5,000  exemplary 
damages.  Plaintiffs'  first  amended  original  petition,  upon  which  they  went  to 
trial,  contained  two  counts  as  a  basis  for  the  recovery  of  actual  damages,  as 
follows:  "(1)  Plaintiff  says  that  it  was  negligence  on  the  part  of  defendant, 
their  agents  and  servants,  in  loading  and  placing  said  logs  on  said  cars  in 
the  manner  and  position  In  which  they  were  placed  thereon,  for  he  says  that 
on  said  cars  the  logs,  which  were  twenty-eight  feet,  were  so  loaded  and  in  such 
a  position  that  the  ends  of  the  same  projected  over  the  ends  of  said  cars  to 
such  an  extent  that  it  rendered  dangerous  an  attempt  to  couple  together  said 
cars,  as  was  necessary  in  the  prosecution  of  said  business,  as  before  men- 
tioned, and  whereby  the  lives  of  the  defendants'  employes  and  servants  whose 
duty  it  was  to  go  between  said  cars  for  the  purpose  of  couplhig  together  the 
same  were  greatly  endangered."  The  other  count  for  actual  damage  is  as 
follows:  "Plaintiff  further  alleges  that  defendants'  said  roadbed  and  track 
at  the  time  when  and  place  where  said  Robert  Mailhos  was  killed  was  de- 
fective and  in  bad  repair,  and  in  a  dangerous  and  unsafe  condition,  in  that 
at  said  place  said  track  was  very  unlevel,  one  side  being  much  lower  than  the 
other,  and  that  there  was  not  sufficient  support,  by  means  of  cross-ties  or  other- 
wise, under  the  rails  of  said  track,  to  keep  the  same  in  a  steady  and  safe 
position  and  condition,  but,  on  the  contrary,  the  rails  of  said  track  at  said 
point,  on  account  of  the  unlevel  position  and  condition  of  said  track,  and  on 
account  of  the  insufficient  support  under  said  rails,  and  consequent  depression 
in  the  roadbed,  were  very  unsteady,  unlevel,  loose,  and  unsafe  for  the  opera- 
tion of  said  engine  and  cars  over  the  same;  that  on  the  occasion  aforesaid, 
while  plaintiff's  said  son.  in  the  discharge  of  his  duty  as  brakeman,  and  in 
obedience  to  the  orders  of  said  engineer,  was  attempting  to  couple  one  of  said 
cars  to  another,  then  being  run  back  for  that  purpose  by  said  engineer,  and 
just  as  said  car  being  run  back  passed  over  the  rails  at  said  point,  and  just  as 
the  drawheads  of  said  cars  were  about  to  meet  and  join  together  in  the  usual 
and  proper  manner,  whereby  the  said  Robert  Mailhos  could  have  made  the 
coupling  with  safety  (he  having  gone  between  said  cars  for  the  purpose  of 
making  said  coupling),  one  of  the  rails  on  the  lower  side  of  said  track,  by 
reason  of  the  unlevel  position  of  said  roadbed,  and  the  want  of  the  proper 
and  necessary  support  under  said  rails,  and  depression  in  said  roadbed  conse- 
quent therefrom,  immediately  sank  down  below  its  usual  and  proper  place 
and  position,  whereby  and  on  account  of  which  the  drawheads  of  said  cars 
failed  to  meet  and  join  together,  but,  instead,  said  drawheads  passed  one  un- 
der the  other,  thereby  permitting  said  cars  and  logs  to  run  and  jam  together 
while  plaintiffs'  said  son  was  between  the  same,  whereby  said  plaintiffs'  son, 
without  fault  or  negligence  on  his  part,  was  caught  between  said  cars  and  logs, 
and  thereby  crushed  and  mangled  and  instantly  killed;  that  the  defendants 
well  knew  of  the  defective,  unlevel,  unsafe,  and  dangerous  condition  of  said 
roadbed  and  track  as  before  set  out,  or  by  the  use  of  ordinaiy  care  could 
have  known  of  the  same;  that  it  was  no  part  of  the  duty  of  plaintiff's  said  son 
to  inspect,  repair,  or  in  any  manner  look  after  the  condition  of  said  road,  and 
that  his  said  son  at  said  time  was  a  young,  inexperienced  boy,  of  immature 
judgment,  and  never  knew  of  the  dangers  attendant  upon  his  duties  in  coup- 
ling together  said  cars,  and  never  knew  of  the  dangerous  condition  of  said 
track  and  roadbed  at  said  time  and  place  when  and  where  he  was  killed,  and- 
had  never  been  warned  by  defendants  of  the  same;  that,  while  he  had  been 
in  the  employ  of  the  defendants  for  several  years  previous  to  his  death,  he 
had  only  acted  in  the  capacity  of  fireman  and  brakeman,  or  either,  for  about 
ten  days  previous  to  his  death."  The  count  alleging  gross  negligence  as  a  pred- 
icate for  exemplary  damages,  after  the  testimony  was  all  in,  was  abandoned 
by  plaintiffs,  and  formed  no  part  of  the  issues  submitted  to  the  jury.  That 
count  was  as  follows:  "Plaintiff  alleges  that  defendants  were  grossly  negli- 
gent in  having  and  keeping  in  their  employ  said  engineer.  Bud  Herrington, 
who,  plaintiff  alleges,  was  an  incompetent,  unskillful,  and  reckless  engineer, 
and  that  defendants  well  knew  that  said  engineer  was  incompetent,  unskillful, 
and  reckless,  and  unfit  for  and  unsafe  to  operate  and  control  said  engine,  but, 
notwithstanding  their  knowledge  of  said  fact,  said  defendants  kept  said  en- 
gineer in  their  employ,  and  permitted  him  to  operate,  nm.  and  control  their 
said  engine,  and  placed  the  said  Robert  Mailhos  under  him,  as  fireman  on  said 
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engine  and  brakeman  on  said  ears,  without  warning  or  in  any  manner  appris- 
ing the  said  Robert  Mailhos  of  the  fact  that  said  engineer  was  incompetent 
unslLiliful,  and  reclcless,  which  facts  were  not  linown  to  the  said  Robert  Mail- 
hos, who  at  said  time  was  an  inexperienced  youth,  and  of  immature  Judgment'* 
The  measure  of  damages,  as  shown  by  plaintiffs*  petition,  was  the  value  of  the 
deceased*s  services  to  plaintiffs,  as  follows:  "Plaintiff  further  represents  that  he 
is  about  sixty-eight  years  of  age,  and  his  wife,  the  mother  of  said  Robert  Mail- 
hos, is  about  fifty-eight  years  of  age;  that  neither  of  them  possesses  any  means 
of  support  and  are  both  unable  to  perform  manual  labor,  and  are  unable  to 
secure  other  kind  of  employment,  or  to  earn  a  livelihood  by  any  means;  that 
he  and  his  wife  were,  previous  to  the  death  of  their  son,  entirely  dependent 
upon  him  for  support  and  maintenance;  that  their  said  son  had.  previous  to 
his  death,  contributed  ail  his  earnings  to  the  support  of  his  said  father  and 
mother,  up  to  the  time  of  his  death,  and  had  promised  to  do  so,  and  would 
have  continued  to  do  so,  during  the  remainder  of  their  lives;  that  he  had  been 
working  for  the  defendants  several  years  previous  to  his  death,  and  that  be 
had  been  earning  $1.15  per  day;  that  he  was  an  industrious,  sober,  moral  and 
intelligent  boy,  and  very  careful  and  attentive  in  his  business,  and  had  every 
reasonable  expectation  of  being  promoted  to  the  position  of  engineer,  or  other 
lucrative  position,  whereby  he  would  have  earned  $150  per  month,  to  contribute 
to  plaintiff  and  his  mother  for  their  support  and  maintenance  during  the  re- 
mainder of  their  lives,  and  plaintiff  and  his  said  wife  have  a  reasonable  ex- 
pectation of  livhig  twenty  years  longer."  The  defendants*  answer  contained 
(1)  a  general  demurrer,  (2)  a  general  denial,  and  (3)  a  special  answer,  which,  in 
substance,  alleged  that  the  cars  which  deceased  was  in  the  act  of  coupling  were 
loaded  as  other  cars  were  usually  loaded  on  defendants*  tram  road,  with  which 
cars,  and  the  method  of  loading,  the  deceased  was  well  acquainted,  and  that 
he  assumed  the  risks  ordinarily  incident  to  the  employment,  and  was  well 
aware  of  the  dangers  that  were  attendant  upon  and  incident  to  the  same: 
that  he  was  guilty  of  negligence  in  standing  in  an  erect  attitude  while  at- 
tempting to  make  the  coupling;  that  it  was  necessary  for  him  to  stoop  below 
the  logs  in  order  to  make  the  coupling,  and  his  failure  to  do  so  was  the  direct 
and  proximate  cause  of  his  injuries.  The  plaintiffs*  right  to  recover  was  made 
to  depend  upon  the  loss  of  services  of  the  minor,  as  actual  damages,  as  will 
appear  more  fully  from  the  following  part  of  the  court's  charge  to  the  jury, 
as  follows:  "You  have  the  right  to  consider  the  age,  health,  habits,  and  what 
he  was  earning,  the  probability  of  increased  earnings,  and  what  would  fairly 
compensate  them  in  their  expectancy.  They  do  not  recover  for  loss  of  the 
company,  or  grief  for  loss,  of  son.  Do  not  understand  that  to  be  the  case,  but 
it  is  based  on  the  grounds  that  he  was  their  servant  and  that  they  were  entitled 
to  the  servant's  wages,  and  the  loss  to  them  is  to  be  considered  in  such  way 
as  will  compensate  the  parents  for  the  loss  of  same.**  The  jury  on  June  8, 
1899,  rendered  a  verdict  for  $1,500  m  favor  of  the  plaintiffs,  upon  which  judg- 
ment was  entered.  A  motion  for  a  new  trial  was  ovemiled,  and  defendants 
were  granted  GO  days  in  which  to  file  a  bill  of  exceptions,  which  bill  was  filed 
July  31,  1899,  and  thereafter  this  writ  was  sued  out 

J.  D.  Martin  and  J.  N.  Votaw,  for  plaintiff  in  error. 
J.  F.  Lanier,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  We 
find  printed  in  the  transcript  four  propositions  labeled,  **Charge 
Asked  by  Defendants,"  and  indorsed,  "Refused.  D.  E.  Bryant, 
Judge."  They  are  abstract  propositions  of  law,  unaccompanied  by 
any  statement  of  fact  showing  their  pertinency  to  the  case  on  trial ; 
and,  while  we  may  presume  that  they  were  requests  made  and  ruled 
on  before  the  jury  retired,  there  is  nothing  to  show  that  there  was 
any  exception  taken  at  the  time  to  the  rulings  thus  made.  We  also 
find  printed  in  the  transcript  a  document  entitled,  "Charge  of  the 
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Judge  to  Jury,"  verified  by  the  afladavit  of  one  J.  R.  O'Hara  as  "a 
true  and  correct  copy  of  the  charge  delivered  by  the  Hon.  David  E. 
Bryant  to  the  jury  on  the  trial  of  the  case  of  Dominique  Mailhos  v. 
Olive  Sternenberg  &  Co.,  tried  in  the  United  States  circuit  court  on 
the  7th  and  8th  days  of  June,  1899";  but  the  same  is  not  set  forth 
in  any  bill  of  exceptions,  and  it  does  not  have  the  indorsement  or 
any  other  approval  of  the  judge,  nor  is  there  any  objection  or  excep* 
tion  connected  with  the  same.  None  of  the  matters  referred  to  above, 
although  contained  in  the  transcript,  form  any  part  of  the  proper 
record  in  the  case.  Blake  v.  U.  S.,  33  XL  8.  App.  370, 18  C.  C.  A.  117, 
71  Fed.  286;  Clune  v.  U.  S.,  159  U.  S.  590,  16  Sup.  Ct.  125,  40  L.  Ed. 
269.  There  is  one  document,  denominated  "Bill  of  Exceptions,"  in 
the  record,  filed  many  days  after  the  trial,  and  commencing: 

**Be  it  remembered,  that  the  defendants  In  the  above  styled  and  numbered 
case  come  now,  and  except  to  the  Judgment  of  the  court  rendered  In  said  case 
upon  the  verdict  of  the  jury,  and  the  judgment  of  the  court  overruling  defend- 
ants* motion  for  new  trial,  for  the  following  reasons." 

Then  appear  some  16  alleged  reasons,  with  more  or  less  argument, 
and  the  bill  concludes  as  follows: 

**This  biU  is  allowed  and  approved,  with  the  foUowing  explanations  and 
qualifications:  As  to  the  grounds  of  plaintiff's  cause  of  action  as  construed  by 
me.  It  embraces  the  grounds  set  forth  by  defendants,  and  in  addition  thereto 
a  charge  of  general  bad  repair  and  unsafe  condition  of  defendants'  roadbed. 
As  to  the  exceptions  to  failure  of  the  court  to  give  certain  special  instmc- 
tions  asked,  1  think  the  general  charge,  and  the  charge  number  six  asked 
by  defendants  and  given  by  the  court,  taken  together,  presented  to  the  jury  the 
law  as  applied  to  the  facts,  without  needless  reiteration. 

"Filed  July  31,  1899.  D.  E.  Bryant,  Judge." 

This  alleged  bill  is  a  combination  motion  for  a  new  trial  and  an 
assignment  of  errors,  and  it  is  defective  and  insufficient  to  authorize 
this  court  to  review  any  of  the  alleged  errors  suggested.  The  bill 
does  not  show  any  ruling  of  the  court  during  the  trial  of  the  case, 
except,  perhaps,  as  to  the  charges  actually  given  and  refused;  and  it 
is  not  shown  that  any  ruling  of  the  court  was  excepted  to  before  the 
jury  retired,  or,  as  for  that  matter,  excepted  to  at  any  time  prior 
to  the  verdict.  None  of  the  charges  given,  nor  any  of  the  special 
charges  requested  and  said  to  have  been  refused,  are  accompanied 
with  such  a  statement  of  the  evidence  as  would  show  whether  the 
charges  given  or  refused  were  applicable  to  the  case  before  the  jury. 
See  Railway  Co.  v.  Twombley,  100  U.  S.  78,  35  L.  Ed.  550;  Worthing- 
ton  V.  Mason,  101  U.  S.  149,  25  L.  Ed.  848;  U.  S.  v.  Carey,  110  U.  S. 
51,  3  Sup.  Ct.  424,  28  L.  Ed.  G7;  Insurance  Co.  v.  Raddin,  120  U.  S. 
183,  7  Sup.  Ct.  500,  30  L.  Ed.  644;  Express  Co.  v.  Malin,  132  U.  S. 
531,  10  Sup.  Ct.  166,  33  L.  Ed.  450;  Newman  v.  Iron  Co.,  25  C.  C.  A. 
382,  80  Fed.  228:  Cotton  Oil  Co.  v.  Ashburn,  26  C.  C.  A.  436,  81 
Fed.  331. 

In  short,  we  find  only  one  assignment  of  error  calling  for  any  at- 
tention, and  that  is  not  well  taken.  It  is  the  seventh,  and  to  the 
effect  that  the  court  erred  in  failing  to  give  a  peremptory  instruction 
to  find  for  the  defendant.  This  assignment,  as  based  on  the  uncon- 
tradicted^ evidence  in  the  case,  cannot  be  considered,  for  the  entire 
evidence 'in  the  case  is  not  certified,  and  in  the  absence  of  the  evi- 
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dence  we  are  bound  to  presume  that  there  was  sufficient  evidence 
before  the  jury  to  support  the  verdict. 

The  learned  counsel  for  the  plaintiffs  in  error,  however,  contend 
that  as  the  death  of  the  minor,  Robert  Mailhos,  was  instantaneous, 
the  parents  of  said  Robert  Mailhos  cannot  recover,  under  the  plead- 
ings in  this  case,  for  the  loss  of  his  services  during  minority,  either 
at  common  law  or  under  the  statutes  of  Texas,  and  cite  Railway  Co. 
V.  BeaU,  91  Tex.  310,  42  S.  W.  1054,  41  L.  R.  A.  807.  In  that  suit  the 
parents  were  suing  to  recover  damages  for  the  unlawful  killing,  re- 
sulting in  the  instantaneous  death,  of  a  minor  son;  and  two  ques- 
tions were  certified  by  the  court  of  civil  appeals.  Third  supreme  judi- 
cial district  of  the  state  of  Texas,  to  the  supreme  court  of  the  state. 
One  was  as  to  the  right  of  the  parents  to  recover  under  the  common 
law,  and  the  other  was  as  to  whether  the  contributory  negligence  of 
the  deceased  could  be  attributed  to  the  parents,  when  they  had  not 
consented  to  the  employment  of  their  minor  son.  The  court  held 
that  the  action  could  not  be  maintained  at  common  law,  and  that 
"since  the  father's  right  to  recover  depends  upon  the  statute,  which 
imputes  to  him  the  deceased  son's  contributory  negligence,  the  sec- 
ond question  certified  must  be  answered  in  the  affirmative."  The 
Texas  statute  (Rev.  St.  1895)  is  as  follows: 

"Art.  3017.  An  action  for  actual  damages  on  account  of  injuries  causing  the 
death  of  any  person  may  be  brought  in  the  foUowing  cases:  (1)  When  the 
death  of  any  person  is  caused  by  the  negligence  or  carelessness  of  the  proprie- 
tor, owner,  charterer,  hirer  of  any  railroad,  steamboat,  stage  coach  or  other 
vehicles  for  the  conveyance  of  goods  or  passengers,  or  by  the  unfitness,  negli- 
gence or  carelessness  of  their  receiver  or  receivers  or  other  person  or  persons 
in  charge  or  control  of  any  railroad,  their  servants  or  agents;  and  the  liability 
of  receivers  shall  extend  to  cases  in  which  the  death  may  be  caused  by  reason 
of  the  bad  or  unsafe  condition  of  the  railroad  or  machinery  or  other  reason  or 
cause  by  which  an  action  may  be  brought  for  damages  on  account  of  injuries, 
the  same  as  if  said  railroad  were  being  operated  by  the  railroad  company. 
(2)  When  the  death  of  any  person  is  caused  by  the  wrongful  act,  negUgence. 
unskiUfulness  or  default  of  another." 

This  action  seems  to  be  fully  authorized  by  the  above  statute,  and 
we  know  of  no  decision,  controlling  or  otherwise,  to  the  contrary. 
Diligence  of  counsel  has  failed  to  find  any  such  decision,  and  we 
know,  as  a  matter  of  fact,  that  such  actions  have  been  maintained 
frequently,  and  without  this  particular  objection,  in  both  the  United 
States  and  state  courts  in  Texas.  Railway  Co.  v.  (3ompton,  75  Tex. 
667,  13  S.  W.  667,  is  a  case  where  the  mother  sued  the  railway  com- 
pany for  damages  for  negligently  causing  the  death  of  her  minor  son; 
and  the  supreme  court  of  Texas,  among  other  things,  said: 

•*The  appellee,  being  the  sole  surviving  parent  of  Alexander  Compton,  was 
entitled  to  his  services  during  minority,  and  hence  at  common  law  could  have 
recovered  their  value  during  that  period,  in  the  event  the  appellant  was  found 
liable  for  the  injury.  But  It  does  not  follow  that  this  right  abridges  in  any 
manner  her  claim  for  the  compensation  given  by  the  statute  (Rev.  St.  art. 
2899  et  seq.).  It  happens  in  this  particular  case  that  the  plaintiff,  being  the 
sole  surviving  parent  of  the  deceased,  is  entitled  to  recover,  if  at  all,  damages 
not  only  for  the  loss  of  services  during  her  son*s  nonage,  but  also  for  the  loss 
of  any  prospective  pecuniary  benefits  which  she  may  have  received  from  him 
after  he  attained  his  majority.  She  has  sued  for  the  wbole  in  the  statutory 
action,  as  we  think  she  had  the  right  to  do,  and  her  right  to  recover  In  such 
action  cannot  be  restricted  to  the  period  of  her  son's  minority." 
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There  is  no  question  in  the  present  case  as  to  the  right  of  the  par- 
ents to  recover  exemplary  damages  for  the  death  of  a  minor  child, 
and  therefore.  Winnt  v.  Railway  Co.,  74  Tex.  32, 11  S.  W.  907,  5  L.  R. 
A.  172,  is  not  applicable.  The  judgment  of  the  circuit  court  is  af- 
firmed. 


(99  Fed.  52.) 

EAST  TENNESSEE,  V.  &  G.  RY.  CO.  et  al.  v.  INTERSTATE  COMMERCE 

COMMISSION. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     November  13,  1899.) 

No.  596. 

1.   CA.BRIBR8— InTEBSTATE  COMMBRCB  LaW— COMPETITION  IN  RaTE& 

Where  it  is  shown  that  local  freight  rates  by  rail  from  points  on  the 
Ohio  river  to  Nashville  are  such  that  practically  no  local  freight  is  shipped 
betwe^i  such  points  by  water,  it  cannot  be  claimed  that  railroad  rates  be- 
tween the  same  points  on  through  freight  from  the  Eastern  Seaboard, 
83^  per  cent,  below  the  local  rates,  are  forced  by  the  potential  water  com- 
petition. 

&  Same— Disckiminatino  Rates. 

The  mere  fact  that  a  lower  competitive  rate  exists  at  a  more  distant 
point  than  at  an  intermediate  point  on  the  same  line  of  shipment,  while 
a  fact  to  be  considered,  does  not  itself  constitute  such  a  dissimilarity  of 
conditions  as  will  relieve  the  carrier  from  the  restraints  of  the  third  and 
fourth  sections  of  the  interstate  commerce  law,  and  justify  a  higher  charge 
to  the  intermediate  point,  but  the  character  of  the  competition  relied  on 
as  a  justification  for  the  discrimination  against  the  nearer  point  should 
also  be  considered;  and.  to  constitute  such,  justification,  it  must  appear 
that  the  discrimination  is  not  arbitrary,  but  is  due  to  the  normal  ad- 
vantages possessed  by  the  more  distant  point,  in  the  way  of  more  or 
cheaper  facilities  for  transportation.  • 

8.  Same. 

The  interstate  commerce  law  was  enacted  to  encourage  normal  compe- 
tition, but  it  is  not  in  accord  with  the  spirit  or  letter  of  that  law  to  recog- 
nize, as  a  condition  justifying  discrimination  against  one  locality,  com- 
petition at  a  more  distant  locality,  when  competition  at  the  nearer  point 
is  stifled  or  reduced,  not  by  normal  restrictions,  but  by  agreement  between 
those  who  otherwise  would  be  competing  carriers.  The  dlfl'erence  in 
conditions  thus  produced  is  effected  by  a  restraint  upon  trade  and  com- 
merce, which  is  not  only  violative  of  the  common  law,  but  of  the  federal 
anti-trust  act 

4  Same. 

Freight  rates  to  Chattanooga  from  points  on  the  seaboard,  fixed  by  agree- 
ment between  the  different  railroads  entering  the  city,  which  are  from  25  to 
60  per  cent,  higher  on  the  different  classes  of  freight  than  those  charged 
on  the  same  classes  over  the  same  route  to  Nashville,  which  is  151  miles 
beyond  Chattanooga,  are  both  an  unli^wful  discrimination  under  section  3 
of  the  interstate  commerce  law,  and  a  violation  of  section  4, — ^it  being  shown 
that  Chattanooga  Is  a  city  of  manufacturing  and  conmiercial  Importance, 
having  more  lines  of  railroad  in  actual  competition  than  Nashville,  and 
that  there  are  no  other  circumstances  of  substantial  advantage  in  favor 
of  the  latter;  and  an  order  of  the  commission  forbidding  the  charging  of 
a  higher  rate  to  Chattanooga  than  to  Nashville  will  be  sustained. 

5.  Same. 

The  length  of  time  a  discriminating  rate  has  been  maintained  cannot 
justify  it.  It  was  because  time  had  not  corrected  abuses  of  discrimination 
that  the  interstate  commerce  act  was  passed. 
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6.  Same— Reasons  Claimed  to  Justify   Discrimination— Power  op   Inter- 
state Commerce  Commission  and  Courts  to  Review. 

While  It  may  be  true  that  traffic  managers  are  better  able,  by  reason 
of  their  knowledge  and  experience,  than  the  courts  to  fix  rates  and  decide 
what  discriminations  are  Justified  by  the  circumstances,  yet  this  cannot 
be  conceded,  so  far  as  it  relates  to  the  Interstate  commerce  commission, 
which,  by  reason  of  the  experience  of  its  members  in  this  kind  of  contro- 
versy, and  their  great  opportunity  for  full  Information,  is,  in  a  sense,  an 
expert  tribunal.  The  courts,  moreover,  are  continually  called  upon  to 
review  the  work  of  experts  in  all  branches  of  business  and  science,  and  the 
intention  of  congress  that  they  should  revise  the  work  of  railway-traffic 
experts,  whether  railway  managers  or  commerce  commissioners,  is  too 
clear  to  admit  of  dispute. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee.     * 

This  is  an  appeal  from  a  decree  of  the  circuit  court  for  the  Elastern  district 
of  Tennessee  (Judge  Severens  presiding)  affirming  and  enforcing  an  order  of 
the  interstate  commerce  commission.  The  cause  had  its  beginning  In  a  com- 
plaint of  the  Board  of  Trade  of  Chattanooga,  filed  with  the  commission,  against 
a  large  number  of  railway  and  steamship  companies  engaged  in  the  continuous 
transportation  of  merchandise  from  New  York,  Boston,  Philadelphia,  and  Bal- 
timore to  Chattanooga,  and  to  Nashville  and  Memphis  through  Chattanooga. 
The  complaint  charged  that  the  defendant  companies  were  injuring  the  busi- 
ness interests  of  Chattanooga,  which  the  complainant  board  of  trade  was  in- 
corporated to  represent  and  protect:  (?)  By  charging  freight  rates  from  the 
Eastern  Seaboard  points  to  Cliattanooga  which  were  unjust  and  unreasona- 
bly high  of  themselves,  and  were  thus  in  violation  of  the  first  section  of  the 
Interstate  commerce  act;  (2)  by  charging  rates  to  Chattanooga  which  were 
higher  than  those  to  Nashville  and  Memphis,  and  discriminated  unduly  and 
unjustly  in  favor  of  Nashville  and  Memphis  and  against  Chattanooga,  in  vio- 
lation of  the  third  section  of  the  interstate  commerce  act;  and  (3)  by  charging 
greater  compensation  for  the  transportation  of  like  kinds  of  property,  under 
substantially  similar  circumstances  and  conditions,  for  the  shorter  distance  from 
the  Eastern  Seaboard  points  to  Chattanooga  than  for  the  longer  distance  to 
Nashville  and  Mempl^s,  over  the  same  lines,  m  the  same  direction,— the  shorter 
being  included  within  the  longer  distance,— in  violation  of  the  fourth  section 
of  the  interstate  commerce  act.  The  companies  named  in  the  complaint  an- 
swered, denying  that  the  Chattanooga  rates  were  unreasonable  in  themselves, 
denying  that  they  constituted  an  undue  and  unjust  discrimination  against  Chat- 
tanooga, and  denying  tliat  the  transportation  to  Nashville  and  Memphis  was 
under  circumstances  and  conditions  similar  to  those  of  the  Chattanooga  traffic, 
such  as  to  bring  the  admittedly  greater  charge  to  Chattanooga  within  the 
fourth  section  of  the  interstate  commerce  act.  The  commission  heard  evi- 
dence upon  the  issues  thus  raised. 

The  contention  of  the  defendant  companies,  foreshadowed  in  their  answers* 
and  more  fully  developed  in  the  evidence  and  argument,  was  that  competition 
at  Nashville  and  Memphis  with  other  steamship  and  railway  lines  was  so  great 
that  the  conditions  of  transportation  to  the  more  distant  cities  were  entirely 
different  from  those  governing  the  Chattanooga  business.  Upon  this  issue,  the 
commission  found  that  the  all-water  competition  by  steamer  from  New  York 
and  the  other  points  to  New  Orleans,  and  thence  by  steamboat  on  the  Mississippi 
river  to  Memphis,  was  actual  an^  continuous,  and  so  lowered  the  possible 
rates  at  which  the  defendant  lines  could  secure  any  business  to  that  city  as  to 
cause  the  alleged  dissimilarity  of  conditions.  The  commission  therefore  held 
that  the  complaint  as  to  Memphis  rates  had  not  been  sustained.  As  to  Nash- 
viUe,  the  commission  found:  First,  that  the  alleged  water  competition  from 
Ohio  river  points  by  the  Cumberland  river  to  Nashville  had  no  practical  effect 
upon  the  through  rates  from  New  York  and  the  other  Eastern  cities  to  Nash- 
ville; and,  second,  that  the  defendant  companies  transporting  merchandise 
through  Chattanooga  to  Nashville  did  encounter  at  Nashville  a  competition  on 
through  Eastern  business  by  the  east  and  west  trunk  lines  north  of  the  Ohio 
river  to  Cincinnati,  and  thence  by  the  Louisville  &  Nashville  Railroad  to  Nash- 
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ville,  and  that  this  competition  was  not  subject  to  the  control  of  the  defendant 
lines.  But  the  commission  held  that,  as  the  east  and  west  trunk  lines  and 
the  Louisville  &  Nashville  Railroad  Company  were  all  subject  to  the  inter- 
state commerce  law,  competition  maintained  by  them  did  not  constitute  such 
a  dissimilarity  of  conditions  as  to  take  the  case  out  of  the  fourth  section  of 
the  act,  and  that  the  only  remedy  of  the  defendant  companies  was  to  apply 
to  the  conmiission  for  relief,  under  the  proviso  of  the  fourth  section,  by  .which 
the  commission,  upon  proper  application,  is  empowered  to  authorize  carriers, 
in  special  cases,  to  charge  less  rates  for  the  longer  than  for  the  shorter  dis- 
tance. Accordingly  the  commission  found  that  the  defendant  carriers  had  vio- 
lated the  fourth  section  of  the  act,  and  made  an  order  requiring  the  defendant 
carriers  "to  cease  and  desist  from  charging  or  receiving  any  greater  compen- 
sation in  the  aggregate  for  the  transportation  of  like  kind  of  property  from 
New  York.  Boston,  Philadelphia,  Baltimore,  or  other  Atlantic  Seaboard  cities, 
for  the  shorter  distance  to  Chattanooga,  than  for  the  longer  distance,  over 
the  same  line,  in  the  same  direction,  to  Nashville."  The  order  was  entered 
December  30,  1892;  but  Its  operation  was  suspended  until  February  1,  1803, 
to  enable  the  defendants  to  apply  to  the  commission  for  special  authority,  un- 
der the  proviso  of  the  fourth  section,  to  charge  the  less  rate  for  the  longer  dis- 
tance to  Nashville.  The  commission  did  not  definitely  decide  that  the  rates 
to  Chattanooga  were  unreasonable  In  and  of  themselves,  and  they  did  not  de- 
cide whether  the  competition  at  Nashville  was  of  such  a  character  that,  if 
application  had  been  made  to  them,  they  would  have  made  It  a  special  case, 
and  authorized  the  less  charge  for  the  longer  distance,  though  there  are  sen- 
tences in  the  opinion  of  Commissioner  Knapp  from  which  it  is  to  be  Inferred 
that  the  commission  were  Inclined  to  think  that  the  rates  to  Chattanooga  were 
unreasonably  high,  in  violation  of  the  first  section,  and  that  the  competition 
at  Nashville  would  not  Justify  making  the  case  an  exception  to  the  general 
operation  of  the  fourth  section.  The  carriers  failed  to  apply  to  the  commis- 
sion for  relief  as  suggested  in  the  order,  or  to  comply  with  the  order.  There- 
upon, on  March  24,  1893,  the  interstate  commerce  commission  filed  the  petition 
in  equity  against  the  defaulting  carriers  upon  which  the  decree  appealed  from 
is  founded.  The  petition  set  out,  by  averments  and  exhibits,  the  proceedings 
before  It,  its  findings  of  fact,  Its  conclusions  of  law,  its  order  thereon,  and  the 
refusal  of  the  defendants  to  obey,  and  concluded  with  a  prayer  for  process, 
hearing,  and  enforcement  of  the  order  by  Injunction. 

Because  of  the  disqualification  of  Judge  Clark,  who  had  been  of  counsel,  and 
also  because  of  the  pendency  of  cases  In  the  supreme  court,  the  decision  of 
which  it  was  thought  by  counsel  for  both  parties  would  be  controlling,  the 
cause  did  not  come  on  for  hearing  until  December,  1897.  Judge  Severens  de- 
cided the  case  in  February,  1898.  He  held  that  the  commission  erred  in  its 
view  that  the  defendant  carriers  were  not  entitled  to  rely  upon  competition 
of  other  carriers  subject  to  the  interstate  commerce  law  as  a  condition  ren- 
dering the  fourth  section  of  the  act  (the  long  and  short  haul  clause,  so  called) 
lD<^)eratlve  without  making  special  application  to  the  commission  for  relief 
from  its  provisions,  and  thus  did  not  concur  in  the  sole  ground  upon  which  the 
commission  expressly  based  its  order.  Proceeding  to  revlew^  the  whole  body 
of  the  evidence,  however,  he  found  that  the  competition  at  Nashville  did  not 
render  the  conditions  and  circumstances  under  which  defendant  carriers  con- 
ducted transportation  thither  so  unlike  those  existing  at  Chattanooga  as  to 
take  the  case  out  of  the  long  and  short  haul  clause,  and  that,  even  If  the  con- 
tention of  counsel  for  the  carriers  that  any  real  dissimilarity,  however  slight. 
In  conditions  of  transportation,  took  the  case  out  of  the  fourth  section,  could 
be  sustained,  the  discrimination  against  Chattanooga  In  the  existing  rates  was 
so  great  as  to  be  undue  and  unjust,  within  the  third  section  of  the  act.  He 
therefore  concluded  that  the  order  of  the  commission  was  a  proper  one  on 
other  grounds  than  that  upon  which  It  was  based,  and  entered  a  decree  en- 
joining the  carriers  in  accordance  with  its  terms.  He  Intimated  in  his  opinion 
that  there  was  sufllcient  evidence  to  sustain  a  finding  that  the  Chattanooga 
rates  were  unreasonably  high  in  and  of  themselves,  but  he  deemed  it  suffi- 
cient merely  to  enforce  the  order  of  the  commission  as  drawn. 

The  evidence  shows  that  merchandise  consigned  from  New  York  and  other 
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Eastern  Seaboard  points  (and  for  the  purposes  of  this  case  it  will  hereafter  be 
sufficient  to  instance  the  typical  case  of  New  York)  to  Nashville  is  shipped 
by  a  great  many  different  lines,  but  they  are  of  two  classes.  One  class  is 
made  up  of  east  and  west  trunk  lines  (so  called)  lying  north  of  the  Ohio  river 
to  Cincinnati,  and  of  the  Louisville  &  Nashville  Raihroad  to  Nashville.  The 
other  is  made  up  of  a  line,  either  all  rail  or  by  water,  to  a  point  in  Southern 
territgry,  i.  e.  in  Virginia  or  further  south,  near  or  on  the  seaboard,  and  thence 
by  the  Southern  lines  to  Chattanooga,  and  thence  by  the  Nashville,  Chattanooga 
&,  St.  Louis  Railroad  to  Nashville.  The  business  of  the  east  and  west  trunk 
lines  north  of  the  Ohio  river  is  so  great  that  the  rates  of  freight  in  force  on 
them  are  generally  much  lower  (perhaps  33%  per  cent.)  than  those  in  force 
on  the  Southern  lines,  which  embrace,  generally,  all  lines  in  states  south  of 
the  Ohio  and  east  of  the  Mississippi.  The  Louisville  &  Nashville  Railway  Com- 
pany, though  a  Southern  line,  has  put  in  force  from  Cincinnati  to  Nashville, 
a  distance  of  205  miles,  the  trunk-line  rates,  so  tliat  freight  rates  on  merchan- 
dise coming  to  Nashville,  by  way  of  Cincinnati,  are  substantially  less  than 
they  would  be  were  the  usual  Southern  rates  of  freight  charged  from  Cincinnati 
to  Nashville.  Of  the  Southern  lines  from  New  York  to  Nashville,  the  chief 
ones  are  the  ocean  lines,  either  to  Norfolk,  to  -Charleston,  to  Savannah,  and 
to  Brunswick,  and  thence  by  rail  through  Chattanooga  to  Nashville,  or  the 
all-rail  lines  to  Ha}?erstown,  Maryland,  and  Alexandria,  Maryland,  and  thoice 
by  the  Southern  Railway  through  Chattanooga  to  Nashville.  Eighty  per  cent, 
of  these  all-rail  lines  are  in  Southern  territory,  and  all  the  railroads  connect- 
ing with  the  Southern  steamship  lines  are  also  in  Southern  territory.  If  South- 
em  rates  on  Nashville  business  were  charged  on  that  part  of  the  through  lines 
lying  in  Southern  territory,  the  total  freight  rate  to  Nashville  would  be  much 
higher  than  that  charged  via  the  trunk  lines  to  Cincinnati,  and  via  the  Louis- 
ville &  Nashville  road  to  the  same  point.  Therefore  the  Southern  lines  re- 
duce their  charges  to  such  a  figure  that  the  total  rate  becomes  the  same  at 
Nashville  by  the  Southern  lines  through  Chattanooga,  as  by  the  Louisville  & 
Nashville  road  from  Cincinnati  and  New  York.  As  a  result,  more  than  50 
per  cent,  of  the  through  Eastern  business  to  Nashville  is  carried  over  the  South- 
em  lines.  The  Southern  lines,  however,  maintain  the  Southern  rates  to  Chat- 
tanooga. 

Chattanooga  is  330  miles  from  Cincinnati,  with  which  it  is  connected  by  the 
Cincinnati  Southern  Railway,  under  lease  to  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company.  The  latter  company  does  not  charge  east 
and  west  trunk-line  rates  on  through  business  from  New  York  to  Chattanooga, 
but  fixes  its  rates  according  to  the  Southern  tariff,  though  they  are  less  than 
local  rates;  and  in  this  way  Chattanooga  rates,  from  the  East  through  Cin- 
cinnati, are  maintaUied  on  a  Southern  basis.  The  rates  in  the  South  at  Chat- 
tanooga and  elsewhere  are  fixed  or  agreed  upon  by  the  Southern  lines  through 
an  association  known  at  different  times  by  different  names,— at  one  time  as 
the  Southern  Railway  &  Steamship  Association,  at  another  as  the  Southern 
States  Freight  Association,  and  now  the  Southeastern  Freight  Association. 
The  association  has  pursued  the  policy  of  grouping  towns  for  the  same  through 
rate  from  the  Eastern  Seaboard.  Chattanooga  is  for  this  purpose  grouped  with 
many  cities  to  the  south.  As  to  this  the  commission  made  the  following  find- 
ing: 

*'As  appears  from  tariffs  on  file  with  the  commission,  the  following  cities 
and  towns,  among  others,  are  grouped  with  Chattanooga,  and  take  the  same 
rail  and  water  rates  on  classified  traffic,  to  wit:  Dal  ton,  Rome,  Atlanta,  Amer- 
icus,  Athens,  Columbus,  Ft.  Gaines,  and  Griffin,  in  the  state  of  Georgia;  Hunts- 
ville,  Decatur,  Sheffield,  Tuscumbia,  Florence,  Gadsden,  Oxford,  Talladega, 
Anniston,  Birmingham,  Opelil^,  Montgomery,  Selma,  and  Eufaula,  in  the  state 
of  Alabama;  and  Enterprise  and  Meridian,  in  the  state  of  Mississippi.  Of 
these,  Dalton,  Rome,  Atlanta,  Americus,  Athens.  Columbus,  Griffin,  Anniston, 
Gadsden,  Oxford,  Opelika,  and  Eufaula  have  higher  all-rail  class  rates  than 
Chattanooga,  their  all-rail  rates  on  the  six  numbered  classes  being  as  follows: 
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"The  rates  to  Chattanooga  and  the  above-named  common  points,  both  rail 
and  water  and  all  rail,  are  established  by  the  Sonthem  Railway  &  Steamship 
Association,  of  which  the  defendant  lines  herein  are  members,  and  all  traffic 
to  those  points  is  gOTemed  by  the  classification  of  that  association." 

The  grouping  is  illustrated  by  the  following  sketch  taken  from  the  brief  of 
counsel  for  the  carriers: 


With  this  explanation  of  the  way  in  which  the  differing  rates  have  come  to 
be  fixed,  it  is  proper  to  make  a  definite  statement  of  exactly  what  the  differing 
rates  are,  and  their  effect  For  transportation  and  rate  fixing,  merchandise  is 
<dassified.  There  are  six  classes.  The  Southern  classifications  differ  some- 
what from  the  trunk-line  or  official  classification,  but  the  differences  are  not 
great  enough  to  be  material  in  this  discussion.  The  commission  found  as  fol- 
lows: 

**The  following  are  the  through  rates  from  New  York  and  Boston  to  Chat- 
tanooga, Nashville,  and  Memphis,  respectively: 

Classes  1       2      8      4      5      6 


To    Chattanooga 114    08    86    73    60    40 

To  Memphis,  310  miles  further 100    85    65    45    38    35 

To  Nashville,  151  miles  further 91    78    60    42    36    31 

'*It  thus  appears  that  the  rates  from  New  York  and  Boston  are  less  to  Nash- 
ville than  to  Chattanooga,  on  the  six  classes,  respectively,  by  23  cents,  20 
cents,  26  cents,  31  cents,  24  cents,  and  18  cents;  and  less  to  Memphis  than 
to  Chattanooga  by  14  cents,  13  cents,  21  cents,  28  cents,  22  cents,  and  14  cents. 
These  differences  prevail  in  favor  of  Nashville  and  Memphis  on  all  goods  trans- 
ported to  those  cities  from  Eastern  Seaboard  points  through  Chattanooga;  the 
distance  to  Nashville  being  151  miles,  and  to  Memphis  310  miles,  further  than 
to  Chattanooga.    ♦    ♦    ♦ 

'*The  following  comparison  shows  the  difference  ..between  the  local  rate  from 
Cincinnati  to  Nashville,  and  the  amounts  added  to  the  trunk-line  rate  to  the 
former  place  to  make  the  through  rate  to  the  latter  from  New  York: 
39  C.O.A.— 27 
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Local  rate,  Ginclnnatl  to  Nashville 53    48 

1      2 

Additions  to  tnink-line  rate  to  Cincinnati 26    21    16    12    10      9 

**A  similar  comparison  between  the  local  rate  from  Cincinnati  to  Chattanooga, 
and  the  amounts  added  to  the  trunk-line  rates  to  Cincinnati  to  make  the  through 
rate  from  New  York  to  Chattanooga,  is  shown  in  the  following  table: 

12      3      4      5      6 


1 

2 

3 

4 

5 

6 

.53 

48 

39 

31 

25 

25 

1 

2 

3 

4 

5 

6 

Local  rates,  Cincinnati  to  Chattanooga 76    65    57    47    40    30 

12      3      4      5      6 


Additions  to  trunk-line  rates  to  Cincinnati 49    41    42    43    34    27 

**The  proportion  of  the  Nashville  through  rate  charged  on  a  ton  of  first-class 
goods  from  Cincinnati  to  Nashville  via  the  Louisville  &  Nashville  Railroad,  a 
distance  of  295  miles,  is  $5.20,  while  the  proportion  of  the  Chattanooga  through 
rate  charged  from  Cincinnati  to  Chattanooga  via  the  Cincinnati  Southern  Rail- 
way, a  distance  of  335  miles  (only  40  miles  further),  is  $9.80." 

The  distances  by  various  routes  from  New  York  to  Nashville  and  Chattanooga 
are  shown  below: 

Miles. 

New  York  to  Cincinnati 757 

Cincinnati  to  -Nashville 295 

1,052 

New  York  to  Cincinnati 757 

Cincinnati    to    Chattanooga 335 

1,092 
Via  Southern  lines,  all  rail: 

New  York  to  Bristol 659 

Bristol  to  Chattanooga 242 

901 
Chattanooga  to  Nashville , 152 


1,053 
Distances  from  Southern  ports  to  Chattanooga  : 

Miles. 

Norfolk  to  Chattanooga G50 

Charleston    to    Chattanooga 448 

Savannah  to  Chattanooga 435 

The  city  of  Chattanooga  is  in  Southeastern  Tennessee,  on  the  river  bearing 
the  same  name  as  the  state.  During  the  last  10  years,  especially,  its  growth 
has  been  extremely  rapid,  and  it  has  become  a  manufacturing  and  commercial 
point  of  considerable  importance.  It  competes  for  the  trade  of  the  surround- 
ing country  largely  in  the  same  territory  as  Nashville.  By  reason  of  the  dis- 
parity in  charges  on  shipments  from  the  East  in  favor  of  Nashville,  Chattanooga 
is  placed  at  serious  disadvantage  in  this  competition,  and  its  business  mate- 
rially lessened.  The  tendency  of  existing  rates  to  these  rival  towns  is  to  limit 
the  area  in  which  Eastern  merchandise  can  be  profitably  distributed  from  Chat- 
tanooga, and  to  impede  the  growth  and  prosperity  of  that  city  which  would 
naturally  result  from  the  development  of  its  wholesale  trade.  Under  the  tariffs 
now  in  force,  goods  may  be  carried  from  the  East  through  Chattanooga  to 
Nashville,  and  back  through  Chattanooga  to  points  south  and  east,  and  there 
sold  at  lower  prices  than  Chattanooga  merchants  can  sell  for;  and  this  ap- 
liears  to  have  actually  occurred  in  many  instances.    On  a  car  load  of  first-dass 
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freight,  40,000  pounds,  the-  charges  to  Chattanooga,  at  $1.14  per  100,  amount 
to  $456;  while  to  Nashville,  at  91  cents,  the  charges  are  only  $364,  making 
a  difference  of  $92  in  favor  of  Nashville,  the  longer  haul  by  151  miles.  On 
fourth-class  freight  the  advantage  in  favor  of  Nashville  is  $124  per  car,  and 
on  sixth-class,  $72. 

Only  two  railroads  enter  Nashville.  These  are  the  Louisville  &  Nashville 
Kailroad,  from  the  north  and  south,  and  the  Nashville,  Chattanooga  &  St.  Louis 
Railway,  from  the  east  and  west  The  railroads  entering  the  city  of  Chat- 
tanooga are:  U)  The  Nashville,  Chattanooga  &  St.  Louis  Railway,  which  runs 
from  Chattanooga  to  Nashville  and  St.  Louis.  (2)  The  Memphis  &  Charleston 
road,  which  runs  from  Chattanooga  to  Memphis,  where  it  connects  with  the 
Mississippi  river,  and  forms  a  line  thfnce  via  New  Orleans.  (3)  The  Alabama 
Great  Southern  road,  which  runs  from  Chattanooga  to  Birmingham,  Ala.,  and 
Meridian,  Miss.,  connecting  with  a  road  entering  New  Orleans.  (4>  The  Chat- 
tanooga Southern  Railway,  from  Chattanooga  to  Gadsden,  where  it  makes 
several  connections.  (5)  The  Chattanooga,  Rome  &  Columbus  road,  which  runs 
from  Chattanooga  to  Rome,  where  it  connects  with  various  rail  lines  running 
through  Atlanta  to  the  South  Atlantic  ports  and  on  to  CarroUton,  where  it 
connects  with  the  Central  Railroad  of  Georgia  System.  (6)  The  Southern  Rail- 
way (south  of  Chattanooga),  which  runs  from  Chattanooga  via  Rome  to  At- 
lanta, and  there  connects  with  the  numerous  lines,  either  all  rail  or  rail  and 
water,  via  the  South  Atlantic  ports,  and  the  Southern  Railway  (east  of  Chat- 
tanooga), which  runs  from  (Chattanooga  via  Knoxville  to  Bristol,  and  thence 
forms  lines,  all  rail,  through  Hagerstown  or  Alexandria,  or  rail  and  water  via 
Norfolk.  (7)  The  Western  &  Atlantic  Railroad,  now  under  lease  to  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway  Company,  which  nms  from  Chattanooga 
to  Atlanta  direct  (8)  The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway, 
which  runs  from  Chattanooga  to  Cincinnati. 

The  seaboard  traffic  which  is  carried  to  Nashville  through  Chattanooga 
reaches  the  latter  place  by  several  different  routes.  The  most  important  of 
these  appears  to  be  the  East  Tennessee,  Virginia  &  Georgia  Railway  (now 
the  Southern  Railway),  with  Its  Eastern  connections  by  rail  and  water.  The 
water  portion  of  this  route  is  by  the  vessels  of  the  Old  Dominion  Steamship 
Company  from  New  York  to  Norfolk,  where  they  connect  with  the  Norfolk 
&  Western  Railroad,  which  extends  to  Bristol,  Tenn.,  the  Eastern  terminus 
of  the  East  Tennessee,  Virginia  &  Georgia;  the  rail  portion  of  this  route  con- 
sists of  the  Pennsylvania  System,  and  possibly  other  lines,  reaching  Roanoke, 
Va.,  on  the  main  line  of  the  Norfolk  &  Western,  by  way  of  the  Shenandoah 
Valley.  All  traffic  over  this  route  passes  through  Knoxville,  Tenn.,  the  rates 
to  which  point  are  about  the  same  as  to  Memphis.  Another  route  Is  by  the 
(Hyde  Steamship  Company  to  Charleston,  connecting  at  that  port  with  rail 
lines  running  through  Augusta  and  Atlanta.  A  third  route  is  by  the  Ocean 
Steamship  Company  to  Savannah,  and  thence  by  rail  through  Macon  and  At- 
lanta. A  fourth  route  is  by  steamer  to  Brunswick,  and  thence  by  Southern 
Railway  to  Chattanooga.  There  Is  no  testimony  In  the  case  Indicating  the  rela- 
tive portion  of  Nashville  traffic  via  dfhattanooga  which  passes  by  either  of  these 
routes,  but  the  commission  found  that  the  greater  portion  of  it  went  by  the  all- 
rail  route  via  Alexandria,  Va. 

The  Louisville  &  Nashville  Railroad  (Ik)mpany  has  not  been  a  member  of 
the  associations  of  lines  fixing  Southern  rates.  It  owns,  however,  more  than 
one-half  the  stock  of  the  Nashville,  Chattanooga  &  St.  T^uis  Railroad  Com- 
pany; which  always  has  been  a  member  of  these  associations,  and  it  Jointly 
operates  the  railroad  of  the  Georgia  Central  Railroad  &  Banking  Company, 
which  is  also  a  member  of  the  association.  The  Georgia  Central  Railroad  & 
Banking  Company  owns  all  the  stock  of  the  Ocean  Steamship  Company  which 
has  also  been  a  member  of  the  associations.  The  Nashville,  Chattanooga  & 
St  Louis  Railroad  Company  is  the  only  railroad  connecting  Nashville  and 
CThattanooga.  It  has  under  lease  the  Western  &  Atlantic  Railroad,  running 
from  Chattanooga  to  Atlanta.  The  railroad  of  the  Georgia  Central  Railroad 
Sc  Banking  Company  under  the  control  of  the  Louisville  &  Nashville  Railroad 
Company  runs  from  Atlanta  to  Savannah.  And  the  steamers  of  the  Ocean 
Steamship  Company  run  from  Savannah  to  New  York  and  Boston.    The  offi- 
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cers  of  the  Nashville,  Chattanooga  &  St.  Loots  Railroad  Company,  It  is  stipu- 
lated, would  testify  that  the  company  conducts  an  indep^ident  busUiess,  and 
competes  with  the  Louisville  &  Nashville  Company. 

The  Cuml>erland  river,  from  Paducah,  Ky.,  to  Nashville,  is  open  for  naviga- 
tion nine  months  in  the  year.  The  only  steamboats  running  on  it  are  three 
or  four  in  number,  and  are  capable  of  carrying  not  more  than  300  tons  of  mer- 
chandise each.  All  goods  shipped  from  Cincinnati  to  Nashville  by  river,  a  dis- 
tance of  617  miles,  are  transshipped  at  Paducah,  and  this  is  also  true  of  goods 
shipped  by  the  same  route  from  Louisville  and  Evansville.  A  week  is  con- 
sumed in  a  round  trip  from  Cincinnati  to  Nashville  by  steamboat.  It  is  a  two- 
days  trip  from  Paducah  to  Nashville.  The  amount  of  merchandise  carried 
to  Nashville  by  the  Cumberland  river  from  Ohio  river  points,  as  compared  with 
that  carried  by  the  railroad,  is  very  small;  and  for  20  years  no  merchandise 
shipped  from  New  York  by  the  trunk  lines  to  Nashville  has  l)een  carried  from 
Ohio  river  points  by  the  Cumberland  river,  though  rates  of  freight  from  .those 
points  to  Nashville  by  river  are  certainly  20  to  25  per  cent,  less  than  the  rates 
by  rail  on  through  business,  and  from  40  to  50  per  cent  less  than  the  local  rail- 
way rates  for  the  same  distance. 

The  defendant  railroad  companies  introduced  evidence  of  the  traffic  managers 
upon  the  question  of  the  reasonableness  of  the  existing  rates  to  Nashville  and 
Chattanooga.  The  uniform  evidence  was  that  the  Nashville  rates  were  not  un- 
reasonably low,  and  the  Chattanooga  rates  were  not  unreasonably  high.  The 
Nashville  rates  were  said  to  be  remunerative,  in  the  sense  that  they  produced 
a  profit  over  and  above  the  cost  of  transportation;  and  the  Chattanooga  rates 
were  said  to  be  not  unreasonably  high,  because  business  was  done  under  them 
and  they  were  not  prohibitory,  and,  further,  because  on  such  rates  diattanooga 
merchants  were  able  to  compete  with  merchants  of  the  cities  and  towns  south 
of  them  with  which  Chattanooga  was  grouped.  No  evidence  was  introduced 
to  show  the  value  of  the  property  necessarily  engaged  in  the  business  of  trans- 
portation on  any  one  line,  and  there  was  nothing  to  show  that  the  rates  to  Nash- 
ville did  not  pay  a  profit  over  and  above  cost  of  transportation  sufficient  to 
meet  fixed  charges  and  produce  a  dividend.  Certain  of  the  traffic  experts  tes- 
tified that  the  motive  of  the  Louisville  Sc  Nashville  Railroad  Company  Ui  low* 
ering  the  rates  to  Nashville  was  to  enable  the  Nashville  merchants  to  compete 
with  Louisville  and  Cincinnati  merchants  in  the  territory  lying  between  Nash* 
ville  and  the  Ohio  river,  and  the  same  reason  is  given  in  the  pleadings  of  some 
of  the  defendants  and  in  the  briefs  of  counsel. 

W,  A.  Henderson  and  Ed.  Baxter,  for  appellants. 
L.  A.  Shaver,  for  appellee. 

Before  HARLAN,  Circuit  Justice,  and  TAFT  and  LURTON,  Cir- 
cuit Judges. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  de- 
fendant carriers  transport  merchandise  from  New  York  to  Nash- 
ville through  Chattanooga  at  rates  ranging  from  25  to  60  per  cent, 
less  than  those  charged  by  the  same  carriers  for  transporting  mer- 
chandise from  New  York  to  Chattanooga  over  the  same  tracks  and 
in  the  same  trains,  although  the  distance  to  Chattanooga  is  151 
miles  less  than  that  to  Nashville.  If  the  carriage  to  the  two  places 
is  under  similar  circumstances  and  conditions,  then  the  defendants 
have  violated  the  fourth  section  of  the  interstate  commerce  act, 
and  the  order  of  the  commission  and  the  judge  at  the  circuit  should 
be  sustained.  It  is  contended  on  behalf  of  the  defendants  that  the 
circumstances  and  conditions  of  their  Nashville  business  are  not 
similar  to  those  of  their  Chattanooga  business,  in  that  at  Nashville 
they  encounter  competition  which  they  must  meet  by  lowering  their 


Digitized  by 


Google 


EAST  TENNESSEE,  V.  &  G.  BY.  CO.  V.  INTERSTATE  COMMERCE  COM^N.       421 

rates  in  order  to  secure  any  business  at  all,  while  at  Chattanooga 
such  competition  does  not  exist.  This  competition  is  said  to  be  of 
two  kinds: 

First,  the  potential,  but  not  actual,  competition  afforded  by  the 
situation  of  Nashville  on  the  Cumberland  river,  by  which  it  may  be 
reached  nine  months  in  the  year  by  steamboat  from  Evansville  and 
Cincinnati.  This  gives  Nashville  water  communication  with  points 
on  the  east  and  west  trunk  lines  whose  rates  are  33^  per  cent,  less 
than  the  Southern  rates,  and  thus,  it  is  said,  makes  it  practically  a 
trunk-line  point.  The  evidence  does  not  sustain  the  claim  that  in 
respect  to  through  rates  from  New  York  to  Nashville  via  Ohio  river 
points  the  river  competition  has  any  effect  whatever.  The  wit- 
nesses for  the  defendants  admit  that  no  through  freight  from  New 
York  to  Nashville  is  ever  carried  by  the  Ohio  and  Cumberland  rivers; 
and  this  although  the  rates  by  river  are  from  20  to  25  per  cent, 
less  than  the  proportion  of  the  through  New  York  rate  to  Nash- 
ville, collected  by  the  Louisville  &  Nashville  Railroad  Company  for 
carriage  from  Cincinnati  to  Nashville.  But  it  is  said  that,  if  the 
rate  is  increased  to  Nashville  so  as  to  make  it  the  same  as  that  to 
Chattanooga,  then  the  river  lines  will  become  formidable  competi- 
tors of  the  Louisville  &  Nashville  Railroad  Company  in  the  through 
traffic;  and  freight  experts  have  been  produced  by  the  defendants 
who  vaguely  express  the  opinion  that  to  increase  the  additions  made 
to  the  trunk-line  rates  from  New  York  to  Cincinnati  by  the  Louisville 
&  Nashville  Railroad  Company,  for  its  part  of  the  through  carriage 
to  Nashville,  would  induce  river  competition  on  this  traflflc.  There 
has  been  presented  to  us  an  able  argument  to  show  the  powerful 
effect  of  potential  water  competition  upon  railway  rates  in  cases 
where  comparatively  a  small  percentage  of  the  freight  is  actually 
carried  by  water.  The  effect  of  the  Erie  Canal  upon  grain  rates  of 
freight  is  cited  as  a  significant  illustration.  We  fully  concede  much 
of  what  is  contended  on  this  head,  but  we  find  it  to  have  little  or 
no  application  to  the  case  in  hand.  It  appears  by  the  undisputed 
evidence  that  the  rates  of  the  Louisville  &  Nashville  Railroad  from 
Cincinnati,  Louisville,  and  Evansville  have  practically  destroyed,  not 
only  the  New  York  through  business  by  river,  but  the  local  river 
business  from  those  points  to  Nashville.  The  total  amount  of  traffic 
on  the  Cumberland  river  to  Nashville  is  so  insignificant,  as  com- 
pared with  the  local  traffic  to  the  same  place,  that  it  is  not  worthy 
of  notice.  Now,  the  local  railway  rates  to  Nashville  from  Ohio  river 
points  are  about  50  per  cent,  higher  than  the  through  rates  on 
New  York  shipments  between  the  same  points.  To  make  the 
through  New  York  rate  to  Nashville  the  same  as  that  to  Chatta- 
nooga, the  Louisville  &  Nashville  Company  will  not  have  to  charge 
as  much  for  its  part  of  the  carriage  as  its  local  rates.  If  the  local 
rates  have  reduced  river  transportation  to  a  minimum,  it  is  clear 
that  any  increase  on  through  rates,  under  which  they  would  still 
be  less  than  local  rates,  cannot  affect  river  competition  at  all.  In 
other  words,  the  margin  of  possible  increase  in  the  through  rates, 
without  affecting  river  competition,  includes  all  the  increase  in  rates 
required  to  comply  with  the  order  appealed  from,  even  if  the  carriers 
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elect  to  bring  about  the  equality  enjoined  in  the  order  by  increasing 
the  Nashville  rate  to  the  Chattanooga  rate.  We  may  therefore 
eliminate  Cumberland  river  competition  as  a  factor  in  reaching  our 
conclusion. 

The  next  question  for  our  consideration  is  whether  the  competi- 
tion of  the  trunk  lines  to  Cincinnati,  and  of  the  Louisville  &  Nash- 
ville Railroad  to  Nashville,  makes  the  conditions  of  defendants'  traf- 
fic at  that  place  different  from  those  at  Chattanooga.  It  is  settled 
in  the  case  of  Interstate  Commerce  Commission  v.  Alabama  M.  R. 
Co.,  168  U.  S.  144,  164,  167,  18  Sup.  a.  45,  42  L.  Ed.  414,  that  com- 
petition is  one  of  the  most  obvious  and  effective  circumstances  that 
make  the  conditions  under  which  a  long  and  short  haul  is  performed 
substantially  dissimilar;  that  the  mere  faqt  of  competition,  how- 
ever, no  matter  what  its  extent  or  character,  does  not  necessarily 
relieve  the  carrier  from  the  restraints  of  the  third  and  fourth  sec- 
tions, but  only  that  these  sections  are  not  so  stringent  and  impera- 
tive as  to  exclude  consideration  of  competition  in  determining  dis- 
similarity of  conditions,  and  that  competition  may  in  some  cases  be 
such  as,  having  due  regard  to  the  interests  of  the  public  and  the 
carrier,  ought  justly  to  have  effect  upon  the  rates.  It  is  then  the 
duty  of  the  commission  and  the  reviewing  courts  in  such  cases  to 
consider,  not  only  the  extent,  but  the  character,  of  the  competition 
relied  on  as  a  justification  for  discrimination  against  the  nearer 
point.  It  must  therefore  be  relevant  to  ask  why  such  competition 
is  not  also  present  at  the  nearer  point.  If  the  answer  to  the  ques- 
tion is  found  in  the  absence  at  the  nearer  point  of  competing  railway 
lines,  of  water  competition,  and  of  other  circumstances  naturally 
creating  competition,  then  the  further  point  may  be  reasonably 
held  to  be  merely  enjoying  in  its  lower  rates  its  normal  advantages, 
which  may  and  do  justly  overcome  the  mere  disadvantage  of  the 
greater  distance  of  the  haul.  But  when  we  find  that  the  nearer 
point  has  not  only  the  advantage  of  less  haul,  but  also  more  railway 
lines  in  actual  competition,  and  that  there  are  no  other  circumstances 
of  substantial  advantage  in  favor  of  the  more  distant  point,  we  have 
a  case  which  the  fourth  section  of  the  interstate  commerce  law  was 
passed  to  meet.  It  is  argued  that  the  fact  of  competitive  lower 
rates  at  the  more  distant  point  speaks  for  itself,  and  that  no  amount 
of  argument  can  demonstrate  a  similarity  of  condition  in  the  face 
of  such  a  rate.  This  is  only  one  of  many  arguments  advanced  on  be- 
half of  api)ellants,  which,  reduced  to  their  last  analysis,  involve,  as 
a  major  premise,  that  the  existence  of  a  rate  and  movement  of  busi- 
ness under  it  are  a  complete  justification  of  it,  and  foreclose  judicial 
investigation.  Such  an  assumption  renders  the  interstate  commerce 
law  nugatory  and  useless.  There  are  other  causes  than  normal  com- 
petition that  produce  discriminatory  rates.  The  interstate  com- 
merce law,  it  is  conceded,  was  intended  to  encourage  normal  com- 
petition. It  forbids  pooling  for  the  very  purpose  of  allowing  com- 
petition to  have  effect.  But  it  is  not  in  accord  with  its  spirit  or 
letter  to  recognize,  as  a  condition  justifying  discrimination  against 
one  locality,  competition  at  a  more  distant  locality,  when  competi- 
tion at  the  nearer  point  is  stifled  or  reduced,  not  by  normal  restric- 
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lions,  but  by  agreement  between  those  who  otherwise  would  be  com- 
peting carriers.  The  difference  in  conditions  thus  produced  is  ef- 
fected by  a  restraint  upon  trade  and  commerce,  which  is  not  only 
violative  of  the  common  law,  but  of  the  so-called  federal  anti-trust 
act  U.  S.  V.  Trans-Missouri  Freight  Ass'n,  166  U.  S.  290,  17  Sup. 
Ct.  540,  41  L.  Ed.  1007;  U.  S.  v.  Joint  Traffic  Ass'n,  171  U.  S.  505, 
19  Sup.  a.  25,  43  L.  Ed.  259;  U.  S.  v.  Addyston  Pipe  &  Steel  Co., 
29  C.  C.  A.  141,  85  Fed.  271.  Certainly  such  a  difference  in  condi- 
tions ought  not  to  justify  a  difference  in  rates  before  the  commission 
or  the  court. 

Chattanooga  is  151  miles  nearer  than  Nashville  to  New  York  by 
the  Southern  and  most  direct  routes.  It  has  at  least  three  through 
competing  Southern  lines  from  New  York  under  different  manage- 
ments. These  lines  reach  Nashville  over  one  road  from  Chatta- 
nooga. Chattanooga  is  connected  with  Cincinnati,  where  the  stream 
of  traffic  of  the  east  and  west  trunk  lines  is  reached,  by  a  railroad 
335  miles  in  length.  Nashville  reaches  the  same  city  by  a  railroad 
295  miles  in  length.  So  far  as  the  record  shows,  the  conditions  of 
railroad  transportation  between  Cincinnati  and  Nashville  are  not 
substantially  different  from  those  between  Cincinnati  and  Chatta- 
nooga. Both  the  Louisville  &  Nashville  and  the  Cincinnati  South- 
ern are  Southern  roads.  The  Louisville  &  Nashville  does  not  en- 
counter as  much  unrestricted  comi)etition  at  Nashville  as  the  Cin- 
cinnati Southern  at  Chattanooga,  for  the  only  other  line  entering 
Nashville  is  the  Nashville  &  Chattanooga  Company,  of  which  the 
Louisville  &  Nashville  Company  owns  more  than  one-half  the  stock. 
But  it  is  said  that  the  Louisville  &  Nashville  Company  is  vitally  in- 
terested in  building  up  Nashville  by  enabling  her  merchants  to 
compete  with  those  of  cities  on  the  Ohio  river.  Why  should  the 
interest  of  this  company  be  any  greater  in  Nashville  than  that  of 
the  Cincinnati  Southern  Railroad  in  Chattanooga?  The  difference 
in  the  Chattanooga  and  Nashville  rates  is  to  be  found  in  something 
other  than  the  physical  conditions  existing  at  the  two  cities;  for, 
regarding  them  alone,  there  is  no  reasonable  ground  for  any  sub- 
stantial disparity.  The  evidence  shows  that  the  rates  to  Chatta- 
nooga from  Cincinnati  and  from  the  Eastern  Seaboard  have  always 
been  fixed  and  agreed  upon  by  an  association  of  the  Southern  rail- 
way and  steamship  companies.  The  Louisville  &  Nashville  Company 
has  not  been  a  member  of  it,  but  the  Nashville,  Chattanooga  &  St. 
Louis  Company,  of  which  the  Louisville  &  Nashville  Company  owns 
a  majority  of  the  stock,  has  always  been  a  member;  and  so  has  the 
Georgia  Central  Railroad  &  Banking  Company,  whose  road  from 
Atlanta  to  Savannah  the  Louisville  &  Nashville  Company  jointly 
operates.  The  association  has  grouped  Chattanooga  with  a  large 
number  of  towns  to  the  south  of  it  for  the  same  rates,  and  all  the 
members  of  the  association  make  their  rates  to  Chattanooga  accord- 
ingly. The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  has 
been  a  member  of  this  association,  and  it  is  the  agreement  between 
it  and  the  other  lines  at  Chattanooga  which  has  prevented  the  low- 
ering of  its  New  York  rate.  Without  such  an  agreement,  it  is  not 
possible  to  see  why  normal  competition  would  not  give  Chattanooga 
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substantially  the  same  rates  as  Nashville.  The  result  of  the  agree- 
ment is  to  deny  to  Chattanooga  the  natural  advantage  ^hich  direct 
connection  with  Cincinnati  secures  to  Nashville,  and  ought  to  se- 
cure to  Chattanooga.  The  agreement  is  more  than  a  mere  tacit  un- 
derstanding resulting  from  a  praiseworthy  desire  to  avoid  rate 
wars  and  the  carriage  of  goods  at  less  than  cost;  for  the  rates  to 
Nashville  are  admitted  to  pay  a  profit  over  the  cost  of  transporta- 
tion, and  they  are  from  25  per  cent  to  50  per  cent,  less  than  the 
Chattanooga  rate  for  a  considerably  longer  haul,  with  no  apparent 
difference  in  conditions.  We  do  not  perceive  that  the  fact  that  the 
competition  at  Nashville  existed  before  the  defendants  began  to 
carry  merchandise  by  the  Southern  route  has  any  material  bear- 
ing on  the  issue.  It  only  shows  that  the  cost  of  transportation  on 
the  Southern  lines  was  more  slowly  reduced  than  on  the  Northern 
lines,  but  it  does  not  affect  the  existing  situation.  It  is  not  im- 
portant to  inquire  into  the  motive  actuating  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company  in  its  acquiescence  in 
the  Chattanooga  rate  agreement,  though  its  greater  or  less  depend- 
ence on  the  great  Southern  railway  systems  for  its  north-bound  busi- 
ness readily  suggests  itself  as  a  reason  for  its  willingness  to  hold  up 
its  rates,  and  to  refuse  to  Chattanooga  what  normal  competition 
would  give  her.  Nor  can  it  be  said  that  the  Louisville  &  Nashville 
Company,  whose  fostering  care  of  Nashville  is  insisted  upon  in  the 
evidence  and  briefs  for  defendants,  and  is  offered  as  a  motive  for 
its  low  rates  to  Nashville,  is  not  a  party  to  the  plan  by  which  Chat- 
tanooga is  prevented  from  enjoying  the  natural  traffic  advantages 
which  her  railroads  and  her  situation  ought  to  give  her;  for  through 
its  ownership  of  a  majority  of  the  stock  of  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  Company,  operating  a  road  from  Nash- 
ville through  Qiattanooga  to  Atlanta,  its  joint  operation  of  the  rail- 
road of  the  Georgia  Central  Railroad  &  Banking  Company  from 
Atlanta  to  Savannah  in  connection  with  the  Ocean  Steamship  Com- 
pany, of  which  the  Georgia  Central  Company  owns  all  the  stock,  it 
is  very  largely  interested  in  traffic  from  the  Eastern  Seaboard  to 
Chattanooga,  and  through  Chattanooga  to  Nashville,  and  neces- 
sarily exercises  an  influence  in  shaping  the  action  of  the  Southern 
Traffic  Association  in  fixing  rates.  By  its  consent  to  the  discrim- 
ination against  Chattanooga,  it  only  furthers  its  purpose  to  favor 
Nashville;  for  it  enables  Nashville  merchants  to  undersell  those  of 
Chattanooga  to  the  north  and  west  of  that  city.  We  know  that  it  is 
stipulated  in  the  record  that  the  officers  of  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  Company  would  testify  that  it  competes 
with  the  Louisville  &  Nashville  Railroad  Company,  and  that  they 
are  under  different  managements;  but  such  evidence  must  be  weighed 
in  the  light  of  the  history  of  railroads  in  this  country,  and  the  mo- 
tives that  ordinarily  govern  in  railroad  management.  One  railroad 
company  acquires  the  controlling  interest  in  another  company  to 
control  its  general  policy;  and,  while  it  may  permit  independence 
in  the  personnel  and  the  details  of  management,  it  needs  more  than 
a  stipulated  statement  of  this  general  nature  to  induce  a  belief  that 
the  company  which  elects  the  directors  of  the  other  will  permit 
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that  Other  to  take  a  course  materially  detrimental  to  the  InterestB 
of  the  owning  compan}-. 

We  are  pressed  with  the  argument  that  to  reduce  the  rates  to 
Chattanooga  will  upset  the  whole  Southern  schedule  of  rates,  and 
create  the  greatest  confusion;  that  for  a  decade  Chattanooga  has 
been  grouped  with  towns  to  the  south  and  west  of  her,  shown  in  the 
diagram;  and  that  her  rates  have  been  the  key  to  the  Southern  situ- 
ation. The  length  of  time  which  an  abuse  has  continued  does  not 
justify  it.  It  was  because  time  had  not  corrected  abuses  of  discrimi- 
nation that  the  interstate  commerce  act  was  passed.  The  group  in 
which  Chattanooga  is  placed,  shown  by  the  diagram  above,  puts  her 
on  an  equality  in  respect  to  Eastern  rates  with  towns  and  cities  of 
much  less  size  and  business,  and  much  further  removed  from  the 
region  of  trunk-line  rates,  and  with  much  fewer  natural  competitive 
advantages.  If  taking  Chattanooga  out  of  this  group  and  putting 
it  with  Nashville  requires  a  readjustment  of  rates  in  the  South,  this 
is  no  ground  for  refusing  to  do  justice  to  Chattanooga.  The  truth 
is  that  Chattanooga  is  too  advantageously  situated  with  respect  to 
her  railway  connections  to  the  north  and  east  to  be  made  the  first 
city  of  importance  to  bear  the  heavier  burden  of  Southern  rates, 
when  Nashville,  her  natural  competitor,  is  given  Northern  rates. 
The  line  of  division  between  Northern  and  Southern  rates  ought 
not  to  be  drawn  so  as  to  put  her  to  the  south  of  it,  if  Nashville  is 
to  be  put  to  the  north  of  it.  And  we  feel  convinced  from  a  close 
examination  of  the  evidence  that,  but  for  the  restriction  of  normal 
competition  by  the  Southern  TraflBc  Association,  her  situation  would 
win  for  her  certainly  the  same  rates  as  Nashville.  It  may  be  that 
the  difficulty  of  readjusting  rates  on  a  new  basis  is  what  has  delayed 
justice  to  Chattanooga.  It  may  well  be  so  formidable  as  to  furnish 
a  motive  for  maintaining  an  old  abuse. 

It  has  been  suggested  that  traffic  managers  are  much  better  able, 
by  reason  of  their  knowledge  and  experience,  to  fix  rates,  and  to 
decide  what  discriminations  are  justified  by  the  circumstances,  than 
courts.  This  cannot  be  conceded,  so  far  as  it  relates  to  the  inter- 
state commerce  commission,  which,  by  reason  of  the  experience  of 
its  members  in  this  kind  of  controversy,  and  their  great  oppor- 
tunity for  full  information,  is,  in  a  sense,  an  expert  tribunal;  but 
it  is  true  of  the  federal  court.  Nevertheless,  courts  are  continually 
called  upon  to  review  the  work  of  experts  in  all  branches  of  busi- 
ness and  science,  and  the  intention  of  congress  that  they  should 
revise  the  work  of  railway  traffic  experts,  whether  railway  man- 
agers or  commerce  commissioners,  is  too  clear  to  admit  of  dispute. 

We  conclude  that  the  defendants  are  violating  the  fourth  sec- 
tion of  the  interstate  commerce  act,  in  charging  a  higher  rate  from 
New  York  and  other  Eastern  cities  to  Chattanooga  than  to  Nash- 
viUe.  The  order  that  enjoined  them  from  doing  so  is  therefore  right. 
The  decree  of  the  circnit  court  affirming  the  order  of  the  commissioo 
is  affirmed,  with  costs. 
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(90  Fed.  90.) 

NOONAN  y.  CHESTER  PARK  ATHLETIC  CLUB  CO.  et  aL 

(arcalt  Court  of  Appeals,  Sixth  Circuit    January  2,  1900.) 

No.  608. 

1.  Patents  — Suit  by  Assionbb  against  Patentee  for  Infringement— Ex- 

tent OP  Estoppel  by  Assignment. 

The  estoppel  created  by  the  assignment  of  a  patent  does  not  prevent  the 
assignor  from  denying  infringement,  and,  in  a  suit  against  him  therefor, 
the  court  will  not  assume  in  favor  of  the  assignee  anything  more  than  that 
the  invention  presented  a  sufficient  degree  of  utility  and  novelty  to  justify 
the  issuance  of  the  patent,  and  will  apply  to  such  patent  the  same  rule  of 
construction,  with  such  limitation,  which  would  be  applicable  between 
the  patentee  and  a  stranger. 

2.  Same— Construction  of  Claims— Equivalents. 

Where  the  validity  of  a  patent  rests  entirely  upon  the  novelty  of  the 
specific  combination  of  means  to  carry  the  idea  of  the  inventor  into  prac- 
tical execution,  the  means  themselves  being  old,  the  range  of  equivalents 
allowable  to  the  combination  must  be  so  narrowed  as  to  include  nothing 
which  is  not  substantially  identical  with  the  means  used  by  the  patentee. 
The  use  of  other  known  means,  though  equivalent  in  function,  does  not 
constitute  infringement. 

8.  Same— Equivalent  Combinations. 

Where  the  devise  shown  by  a  patent  consists  of  a  combination  of  old 
elements,  it  is  entitled  only  to  a  very  limited  application  of  the  doctrine  of 
equivalents,  and  is  not  infringed  by  combination  of  difTerent  elements, 
also  old,  to  accomplish  the  same  purpose,  unless  the  substitutions  are 
merely  colorable. 

4.  Same— Infringement— Pleasure  Railways. 

The  Thompson  patents.  No.  332,762,  for  improvements  in  gravity  switch- 
baclj  railways,  and  No.  307,252,  for  improvements  in  elevated  gravity  and 
cable  railroads,  the  latter  being  for  an  improvement  on  the  structure  of  the 
former,  which  consists  mainly  in  adding  a  cable  as  a  motive  power  for 
carrying  the  cars  up  the  ascending  grades,  with  a  device  for  automatically 
releasing  them  when  they  start  upon  a  descending  grade,  when  constmed 
and  limited  as  required  by  the  prior  art  are  neither  of  them  infringed  by 
the  electric  pleasure  railway  of  the  Lilley  patent.  No.  549.700. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

This  is  a  bill  to  restrain  the  infringement  of  patents  No.  332.702  and  No. 
367,252,  both  issued  to  La  Marcus  A.  Thompson.  The  first  is  for  certain  im- 
provements in  gravity  switch-back  railways,  and  the  second  is  for  improve- 
ments in  elevated  gravity  and  cable  railroads.  The  complainant,  Noouan,  is 
the  assignee  of  Thompson  of  the  exclusive  right  under  said  patents  of  a  lim- 
ited territory,  which  Includes  the  county  of  Hamilton,  in  the  state  of  Ohio. 
The  defendants  are  the  Chester  Pari?  Athletic  Club  Company,  a  corporation  of 
the  state  of  Ohio,  La  Marcus  A.  Thompson,  the  patentee  under  whom  com- 
plainant claims,  C.  M.  Lawson,  Lulse  Lilley,  and  John  Devere,  ail  of  whom  are 
stocliholders  and  managing  officers  of  the  defendant  corporation.  The  de- 
fendants denied  infringement,  and  upon  this  issue  the  circuit  court  dismissed 
the  bill,  and  the  complainant  appealed. 

Greorge  J.  Murray,  for  appellant. 

W.  W.  Wood,  E.  E.  Wood,  and  Thomas  L.  Pogue,  for  appellees. 

Before  TAFT,  LURTON,  and  DAY,  Circuit  Judges. 
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LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court. 

1.  The  evidence  by  which  it  is  sought  to  connect  the  defendants 
LOley  and  Devere  with  the  purchase  by  complainant  of  an  interest 
under  the  Thompson  patents  involved,  for  the  purpose  of  estopping 
them,  and  through  them  the  corporation  of  which  they  are  members, 
is  insufficient  to  in  any  way  affect  the  disposition  of  any  question  in- 
volved in  the  case. 

2.  Thompson,  the  inventor  and  assignor  of  complainant,  is  the 
president  of  the  defendant  corporation,  and  is  undoubtedly  affected 
by  the  estoppel  growing  out  of  his  assignment.  Without  deciding, 
we  shall,  for  the  purposes  of  this  case,  assume  that  the  corporation 
is  affected  by  the  estoppel  which  prevents  Thompson  from  denying 
the  validity  of  the  patents  which  he  has  assigned,  and  apply  to  it  the 
same  principles  which  would  affect  him  if  he  were  the  sole  defendant. 
It  seems  to  be  well  settled  that  the  assignor  of  a  patent  is  estopped 
from  saying  his  patent  is  void  for  want  of  novelty  or  utility,  or  because 
anticipated  by  prior  inventions.  But  this  estoppel,  for  manifest  rea- 
sons, does  not  prevent  him  from  denying  infringement.  To  deter- 
mine such  an  issue,  it  is  admissible  to  show  the  state  of  the  art  in- 
volved, that  the  court  may  see  what  the  thing  was  which  was  as- 
signed, and  thus  determine  the  primary  or  secondary  character  of  the 
patent  assigned,  and  the  extent  to  which  the  doctrine  of  equivalents 
may  be  invoked  against  an  infringer.  The  court  will  not  assume 
against  an  assignor,  and  in  favor  of  his  assignee,  anything  more  than 
that  the  invention  presented  a  sufficient  degree  of  utility  and  novelty 
to  justify  the  issuance  of  the  patent  assigned,  and  will  apply  to  the 
patent  the  same  rule  of  construction,  with  this  limitation,  which 
would  be  applicable  between  the  patentee  and  a  stranger.  Babcock 
V.  aarkson,  11  C.  C.  A.  351,  63  Fed.  607;  Ball  &  Socket  Fastener  Co. 
V.  Ball  Glove-Fastening  Co.,  7  0.  0.  A.  498,  58  Fed.  818;  Cash-Carrier 
Co.  V.  Martin,  14  C.  C.  A.  642,  67  Fed.  786;  Chambers  v.  Crichley,  33 
Beav.  374;  Construction  Co.  v.  Stormberg  (C.  C.)  66  Fed.  550;  Clark 
V.  Adie,  2  App.  Cas.  423,  426.  This  was  the  rule  applied  by  the  court 
below,  and  is  the  principal  ground  of  objection  to  the  decree  finding 
that  the  assigned  patents,  when  limited  by  the  previous  state  of  the 
art,  had  not  been  infringed. 

3.  The  defendant  Thompson,  in  1897,  constructed  for  the  complain- 
ant an  elevated  gravity  and  cable  railway,  according  to  the  claims  of 
his  patent  No.  367,252,  and  assigned  to  him  the  exclusive  right  under 
that  patent,  as  well  as  under  patent  No.  332,762,  within  three  coun- 
ties in  the  state  of  Kentucky  and  two  in  the  state  of  Ohio.  Subse- 
quently, Thompson,  with  others,  organized  the  Chester  Park  Ath- 
letic Association,  and  sought  to  obtain  from  the  complainant  a  license 
to  construct  and  operate  a  similar  railway  upon  the  property  of  the 
association  which  was  within  the  territory  assigned  to  complainant. 
The  parties  could  not  agree  upon  terms,  and  thereupon  a  railway  of 
similar  general  character  and  uses  was  constructed  under  plans  de- 
vised by  the  defendant  Luke  Lilley,  who  subsequently  applied  for  and 
obtained  a  patent  for  his  structure,  being  patent  No.  549,700,  of 
March  30, 1897.    The  contention  is  that  this  "Lilley  Electric  Pleasure 
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Bailway,"  as  it  is  styled  in  the  patent  to  lilley,  infringes  the  com- 
binations covered  by  the  two  patents  to  Thompson  so  assigned  to 
complainant. 

At  the  time  Hiompeon  assigned  the  patents  here  involved  to  the 
complainant,  he  was  the  inventor  and  patentee  under  two  other  pat- 
ents involving  the  same  general  subject-matter,  and  this  fact  was 
known  to  complainant.  These  additional  patents  were  No.  310,966, 
for  a  roller-coaster  structure,  and  No.  348,796,  for  a  pleasure  cable 
railway.  These  patents  Thompson  declined  to  assign  to  complainant, 
though  solicited  to  do  so.  These  two  unassigned  patents  become  of 
material  importance  when  we  come  to  determine  the  scope  of  the  in- 
ventions covered  by  the  two  patents  which  were  assigned.  Tbe 
earlier  of  the  two  patents  assigned  is  No.  332,762.  The  claims  said 
to  be  infringed  by  the  Lilley  patent  are  Noe.  1  and  2,  and  are  as  fol- 
lows: 

"(1)  In  a  gravity  switch-back  railway,  the  combination,  with  the  trestle- 
work  so  constructed  as  to  form  a  series  of  descending  and  ascending  planes, 
of  the  longitudinal  stringers  for  the  reception  of  the  rails,  the  guard  ways  or 
stringers  for  preventing  the  cars  from  jumping  the  tracks,  and  the  brake-sliding 
ways  or  stringers,  substantially  as  and  for  the  purposes  described. 

"(2)  In  a  gravity  switch-back  railway,  the  combination,  with  the  undulating 
trestlework  having  thereon  the  longitudinal  trackways  and  rails,  of  the  guard- 
stringers,  and  brake-slide  stringers  contiguous  thereto,  of  a  car  having  brake 
shoes  which  engage  with  said  brake  stringers  through  the  operation  of  a  lever, 
substantially  as  and  for  the  purposes  set  forth." 

The  first  two  of  the  elements  in  claim  No.  1  are  the  undulating 
trestle  with  longitudinal  stringers  upon  which  the  rails  are  mounted. 
'Riese  elements  constitute  the  entire  subject  of  the  earliest  patent  to 
Thompson,  being  patent  No.  310,966,  for  a  roller-coasting  structure. 
Such  structures  were  not  new.  Two  patents  are  exhibited  covering 
the  same  class  of  pleasure  railways, — one  to  T.  Alexander,  of  De- 
cember 26, 1882,  for  an  artificial  sliding  hill,  No.  269,554,  and  another 
to  J.  Pusey,  for  a  coasting  course.  No.  318,020.  The  other  elements 
in  the  first  claim  cover  means  for  stopping  and  controlling  the  cars. 
These  elements  are  guard  stringers  inside  the  track  rails  for  prevent- 
ing the  cars  from  jumping  the  track,  and  'l^rake-sliding  ways  or  string- 
ers" for  the  car  brakes  or  shoes  to  slide  upon  for  aiding  in  the  stop- 
page of  the  car.  The  second  claim  is  identical  with  the  first,  except 
that  it  includes,  as  another  element,  "a  car  having  brake  shoes  which 
engage  with  said  brake  stringers  through  the  operation  of  a  lever." 

In  both  patents  No.  310,966  and  No.  332,762,  gravity  alone  was  re- 
lied upon  for  carrying  the  cars  over  the  undulating  track,  and  the 
patents  differ  from  each  other  only  in  so  far  as  the  later  patent  pro- 
vides a  means  for  stopping  and  controlling  the  cars  and  preventing 
accidents.  Devices  for  stopping  railway  cars,  and  for  confining  them 
to  the  fixed  track,  were  confessedly  old.  Thompson  used  stringers 
laid  inside  the  track-rails,  so  as  to  leave  just  space  enough  for  the 
flange  of  the  wheel,  a  pair  of  brake-sliding  ways  or  stringers  each 
abutting  the  guard  stringers,  and  a  rocking  brake  shoe  which  en- 
gaged these  guard  stringers.  The  undulating  structure  upon  which 
his  rails  were  laid  was  old.  His  devices  for  guarding  against  derail- 
ment and  for  stopping  his  cars  were,  at  most,  an  adaptation  of  old 
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devicefi  to  a  new  use,  or  rather  to  a  new  combination  tot  new  but 
analogous  purposes.  The  structure  resulting  from  the  combination 
of  elements  was  one  which  involved  little  more  than  ordinary  me- 
chanical skill.  All  he  did  was  to  adapt  old  things  for  a  special  pur- 
pose so  nearly  analogous  to  the  former  uses  of  the  same  devices  as 
to  require  little  skill  in  their  modification. 

His  patents  must  rest  upon  the  novelty  of  the  specific  combination 
of  means  to  carry  his  idea  into  practical  application.  He  is  not  en- 
titled to  a  monopoly  of  analogous  means  found  in  the  old  art.  Subse- 
quent improvers  are  equally  free  to  accomplish  the  same  general  re- 
sult by  different  means,  if  not  purely  colorable  changes.  The  range 
of  equivalents  allowable  to  the  combination  must  be  so  narrowed  as 
to  include  nothing  which  is  not  substantially  identical  with  the  means 
employed  by  Thompson.  Knapp  v.  Morss,  150  U.  S.  221,  14  Sup.  Ct. 
81,  37  L.  Ed.  1059;  Wright  &  Colton  Wire-Cloth  Co.  v.  Clinton  Wire- 
Cloth  Co.,  14  C.  C.  A.  646,  67  Fed.  790;  Wells  v.  Curtis,  13  C.  C.  A. 
494,  66  Fed.  318. 

The  appellees  use  no  brake  stringers  and  no  inside  guard  rails,  but 
only  the  old  and  well-known  form  of  an  outside  guard  rail  commonly 
used  on  curves,  bridges,  and  trestles  of  commercial  and  street  rail- 
ways. The  brakeslide  stringers  they  wholly  omit,  their  brake  being 
the  ordinary  flat  brake  directly  engaging  the  track  rail.  Construed 
in  the  light  of  the  old  art,  defendants  do  not  infringe  patent  No. 
332,762. 

4.  Patent  No.  367,252  is  subject  to  the  same  limitations  growing 
out  of  the  state  of  the  art.  It  is  for  an  improvement  upon  the  struc- 
ture covered  by  patent  No.  332,762.  This  improvement  mainly  con- 
sists in  adding  a  positively  driven  cable  as  a  power  for  carrying  the 
cars  up  and  over  the  ascending  grades,  when  the  car  is  automatically 
released,  and  allowed  to  pass  over  the  descending  grades  by  gravity 
alone.  A  positively  driven  cable,  with  appliances  for  clutching  and 
releasing  the  cable,  was  a  well-known  power  used  for  propelling 
street  cars,  and  for  ascending  and  descending  the  tracks  of  inclined 
railways.  What  Thompson  did  was  to  adapt  that  well-known  means 
to  the  peculiar  necessities  incident  to  switchback  railways,  so  that 
the  cable  might  be  automatically  clutched  when  an  ascent  was  begun, 
and  automatically  dropped  when  a  descent  was  to  be  made.  The 
novelty  consists  solely  in  the  means  adopted  for  utilizing  the  power 
of  the  positively  driven  cable  for  the  purpose  of  making  an  ascent, 
and  for  automatically  dropping  it  when  gravity  was  to  be  resorted  to. 

The  fourth  claim  of  the  patent  is  the  broadest  of  those  supposed  to 
be  infringed.  If  that  is  not  infringed,  none  is.  That  claim  is  in  these 
words: 

•In  an  elevated  gravity  and  cable  railway,  the  combination  with  cables 
and  motive  power,  arranged  substantially  as  described,  for  propelling  the  same, 
of  a  car  provided  with  a  gripping  device,  and  mechanism,  substantiaUy  as  de- 
scribed, for  actuating  the  same,  as  and  for  the  purposes  set  forth." 

This  claim  includes,  as  necessary  and  indispensable  elements,  a 
positively  driven  cable,  and  a  car  provided  with  appliances  for  clutch- 
ing and  droi^ing  the  cable  automatically,  both  substantially  as  de- 
scribed.   The  structure  of  the  appellee  includes  neither  the  cable  nor 
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the  car  provided  with  appliances  for  seizing  and  dropping  a  cable.  In 
other  words,  all  of  the  actuating  elements  of  the  patent  have  been 
omitted,  and  a  wholly  different  set  of  instrumentalities  have  been 
substituted.  The  use  of  a  positively  driven  cable  in  the  operation  of 
vehicles  used  upon  amusement  structures  of  the  class  to  which  all 
the  combinations  under  consideration  belong  was  not  new.  The  slid- 
ing cars  described  in  the  Alexander  patent  for  an  artificial  sliding  hill 
were  actuated  by  a  cable.  The  same  power  is  suggested  as  a  means 
for  carrying  such  cars  up  the  ascending  grades  of  Pusey's  artificial 
coasting  course,  patent  No.  318,026,  and  its  actual  use  is  shown  by 
Thompson's  patent.  No.  348,796,  for  a  pleasure  cable  railway.  These 
uses  in  the  precise  art  here  under  consideration  would  forbid  any 
broad  construction  of  Thompson's  adaptation  of  the  power  derived 
from  such  a  positively  driven  cable  in  the  subsequent  patent  now 
under  consideration. 

The  argument  of  counsel  for  appellant  is  that  the  substitution  of 
the  electric  motor  and  proper  appliances  for  using  the  current  on 
ascending  grades,  and  for  cutting  it  off  on  descending  grades,  for  the 
cable  and  gripping  appliances  of  Thompson's  patent,  is  but  the  em- 
ployment of  well-known  equivalent  means  for  accomplishing  the  same 
result,  and  therefore  infringement. 

In  Burr  v.  Duryee,  1  Wall.  531-573, 17  L.  Ed.  t>58,  Mr.  Justice  Grier, 
speaking  of  a  similar  mode  of  argument  to  show  infringement,  said: 

"The  argument  used  to  show  Infringement  assumes  that  every  comhlnation 
of  devices  in  a  machine  which  is  used  to  produce  the  same  effect  is  necessarily 
an  equivalent  for  any  other  combination  used  for  the  same  purpose.  This  is 
a  flagrant  abuse  of  the  term  'equivalent'  Without  attempting  to  define  this 
abstract  term  by  other  abstract  terms,  we  may  give  examples  which  wUl  best 
show  its  application  to  machines,  as,  where  a  simple  lever  is  used  in  one,  and 
the  other  substitutes  a  cam.  or  toggle  Joint,  or  wedge  for  a  cam,  and  many 
other  cases  where  one  mechanical  power  is  substituted  for  another  in  a  ma- 
chine. In  the  case  of  McCormick  v.  Talcott,  20  How.  405,  15  L.  Ed.  931,  we 
have  said:  *If  the  invention  claimed  be  itself  but  an  improvement  on  a  known 
machine  by  a  mere  change  of  form  or  combination  of  parts,  the  patentee  can- 
not treat  another  as  an  infringer  who  has  improved  the  original  machine  by 
use  of  a  different  form,  or  combination  performing  the  same  functions.  The  in- 
ventor of  the  first  improvement  cannot  invoke  the  doctrine  of  equivalents  to 
suppress  all  other  improvements  which  are  not  colorable  invasions  of  the  first.' 
But  it  has  been  argued  that  though  not  a  colorable  invasion  of  the  patentee's 
claim,  it  is  an  evasion  of  his  patent  which  is  equally  injurious.  If  so,  it  is 
damnum  absque  injuria.  Every  man  has  a  right  to  make  an  improvement  in 
a  machine,  and  evade  a  previous  patent  provided  he  does  not  invade  the  rights 
of  the  patentee." 

If  the  structure  resulting  from  the  combination  of  old  elements  in- 
cluded in  this  fourth  claim  of  the  Thompson  patent  was  an  invention 
of  primary  character,  so  as  to  entitle  the  patent  to  a  generous  appli- 
cation of  the  doctrine  of  equivalents,  there  might  te  room  to  say 
that  the  substitution  of  the  electric  motor  with  the  appliances  neces- 
sary for  the  control  of  the  electric  current  for  the  positively  driven 
cable,  with  its  peculiar  clutching  mechanism,  would  be  but  the  use 
of  means  which,  in  the  propulsion  of  street  cars,  were  well-known 
equivalents  for  each  other.  But  the  Thompson  patent  is  not  entitled 
to  a  broad  construction,  nor  to  a  liberal  application  of  the  doctrine  of 
equivalents.   In  addition  to  the  omission  of  the  cable  and  essential  grip- 
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ping  devices,  the  defendant's  adoption  of  the  electric  motor  involved 
certain  necessary  structural  changes  in  the  general  plan  of  its  railway. 
Grades  possible  in  a  cable  and  gravity  railway  were  not  practical  in 
an  electric  and  gravity  railway.  A  grade  of  5  or  6  per  cent,  was  the 
limit  practical  in  a  structure  where  the  ascents  were  to  be  made 
through  the  power  derived  from  a  motor.  This  required  Lilley  to  use 
towers  at  certain  intervals,  up  which,  by  a  winding  railway,  his  cars 
were  carried,  in  order  to  attain  a  height  sufficient  to  give  them  the 
necessary  velocity  to  carry  them  down  the  undulating  descending 
grades  to  the  foot  of  the  next  ascending  grade.  This  substitution 
of  the  electric  motor  for  the  positively  driven  cable  of  the  Thompson 
patent,  and  the  structural  changes  necessary  to  utilize  the  motor,  in- 
volved something  more  than  colorable  alterations,  and  implied  in- 
ventiveness quite  as  marked  as  that  which  distinguished  Thompson's 
jn^vity  and  cable  railway  from  his  earlier  pleasure  cable  railway. 
Thompson's  patent,  No.  367,252,  when  properly  construed  and  limited, 
as  required  by  the  history  of  the  art,  is  not  infringed  by  the  structure 
of  the  defendant,  and  the  decree  of  the  circuit  court  is  affirmed. 


(99  Fed.  114.) 

LAKE  ST.  EL.  R.  CO.  v.  ZIEGLER  et  aL 

ZIEGLER  et  al.  v  LAKE  ST.  EL.  R.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  17,  1900.) 

Nos.  536,  552. 

t  "Removal  op  Causes— Diversity  of  Citizenship— Joinder  op  Formal  Par- 
ties. 

A  corporation  brought  a  suit  in  equity  in  a  state  court  against  persons 
alleged  to  be  the  holders  of  certain  of  its  stock  and  bonds,  who  were  all 
citizens  and  residents  of  other  states,  to  obtain  an  accounting,  and  the 
surrender  of  such  stock  and  bonds,  on  the  ground  that  they  had  been 
obtained  by  one  of  the  defendants,  who  was  a  director  of  complainant, 
in  fraud  of  its  rights.  The  bill  also  alleged  that  defendants  had  made  a 
demand  on  the  trustees  in  the  trust  deed  securing  the  bonds  in  suit,  with 
others,  for  the  foreclosure  of  such  trust  deed,  and  made  the  trustees, 
one  of  whom  was  a  citizen  of  the  same  state  as  complainant,  parties  de- 
fendant for  the  purpose  of  obtaining  an  injunction  restraining  such  fore- 
closure. Held,  that  the  trustees  were  not  indispensable,  but  merely  formal, 
parties,  having  no  interest  in  the  controversy,  and  that  their  Joinder  did 
not  deprive  a  federal  court  of  Jurisdiction  of  the  suit,  which  was  remova- 
ble by  the  individual  defendants,  i 

&  E<iuiTY— Hearing- Right  op  Parties  to  Decision  on  the  Merits. 

Where  both  parties  to  a  controversy  are  before  the  court,  and  a  full 
hearing  has  been  had  upon  their  respective  claims,  the  suit  should  be  de- 
termined on  the  merits,  and  it  is  error  to  dismiss  it  without  prejudice 
against  the  wishes  of  both  parties. 

8.  Railroad  Corporations— State  Regulation— Issuance  op  Stock. 

The  provision  of  Const.  111.  art.  11,  §  13,  that  no  railroad  corporation 
shall  issue  any  stock  or  bonds  except'  for  money,  labor,  or  property  ac- 

1  As  to  diversity  of  citizenship  as  a  ground  of  federal  Jurisdiction,  see  note 
to  Shipp  V.  Williams,  10  C.  C.  A.  249,  and,  supplementary  thereto,  note  to 
Mason  v.  Dullayham,  27  C.  C.  A.  29a 
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tually  received  and  applied  to  the  purposes  for  which  such  corporation 
was  organized,  and  that  all  stock  dividends  and  other  fictitious  increase 
of  the  capital  stock  of  any  such  corporation  shall  be  void,  does  not  ren- 
der invalid  stock  issued  by  a  railroad  company,  directly  or  indirectly.  In 
payment  for  the  construction  of  its  road;  nor  can  a  court  hold  it  invalid 
on  a  determination  that  the  consideration  so  received  was  not  equal  to 
the  par  value  of  the  stock. 

4  Samb. 

The  issuance  of  stock  by  a  railroad  corporation  In  violation  of  such  pro- 
vision is  ultra  vires,  and  the  stock  void  in  the  hands  of  all  holders,  and 
the  corporation  cannot  maintain  a  suit  against  the  person  to  whom  it 
was  issued  to  require  an  accounting  for  Its  proceeds. 

6.  8amb— -Rights  of  Minority  Bondholders. 

A  court  of  equity  will  not,  at  the  suit  of  a  corporation,  compel  its  mi- 
nority bondholders  to  assent  to  a  reorganization  scheme  by  which  they 
are  required  to  scale  their  bonds,  accepting  in  lieu  thereof  new  bonds  for 
a  smaller  amount,  without  additional  security;  the  benefits  of  the  scheme, 
if  any,  inuring  solely  to  the  stockholders. 

Appeal  and  Cross  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  Division  of  the  Northern  District  of  Illinois. 

On  December  31,  1895,  the  Lake  Street  Elevated  Railroad  Company,  a  cor- 
poration of  the  state  of  Illinois,  the  appellant  in  the  first  and  the  appellee  in 
the  second  of  these  causes,  tiled  its  bill,  aud  on  the  16th  day  of  January,  1896, 
filed  its  amended  bill,  in  the  circuit  court  of  Oook  county,  IlL,  against  the 
appellants,  William  Ziegler  and  12  other  Individual  defendants,  each  being  a 
citizen. of  a  state  other  than  the  state  of  Illinois,  the  Farmers'  Loan  &  Trust 
Company,  a  corporation  of  the  state  of  New  York,  and  the  American  Trust 
Sc  Savings  Bank,  a  corporation  of  the  state  of  Illinois,  the  two  last-named 
corporations  being  trustees  in  the  trust  deed  executed  by  the  appellant.  This 
bill  sought  to  charge  William  Ziegler,  one  of  the  defendants,  and  who  was 
a  director  of  the  Lake  Street  Elevated  Railroad  Company,  with  certain  bonds 
and  stock  received  by  him  from  the  contractors  who  constructed  the  road, 
upon  the  ground  that  he,  being  a  director,  was  interested  In  the  contract 
which  the  company,  with  his  participation,  had  made  with  the  contractors, 
and  which  was  improvident;  and  that  he  was  interested  with  the  contractors 
in  the  profits  to  be  made.  These  charges  having  been,  at  the  hearing,  aban- 
doned by  the  complainant  below,  It  Is  not  necessary  to  state  them  in  detail. 
The  other  individual  defendants  were  charged  to  have  received  bonds  from 
Ziegler  with  notice  of  the  facts  charged  In  the  bill,  or  to  hold  them  In  secret 
trust  for  him.  The  amended  bill  charged  that  Ziegler  and  the  other  Indi- 
vidual defendants  had  demanded  of  the  trustees  that,  by  reason  of  default 
In  payment  of  Interest  upon  the  bonds  held  by  them,  respectively,  they  should 
take  possession  under  the  trust  deed,  or  proceed  to  foreclose  it,  which  the 
complainant  feared  would  l>e  done  by  the  trustees  upon  such  demand  by  rea- 
son of  their  Ignorance  of  the  facts  stated  in  the  bill.  The  prayer  of  the  bill 
was  that  an  accoimting  might  be  had  between  the  complainant  and  the  indi- 
vidual defendants,  and  that,  upon  payment  by  the  complainant  of  the  amount 
paid  by  Ziegler  to  the  contractors  for  the  bonds  and  stock  now  held  by  him 
and  the  other  Individual  defendants,  such  bonds,  stock,  and  other  property, 
if  any,  should  be  surrendered  to  the  complainant.  It  offering  to  pay  the  amounts 
paid  by  Ziegler  therefor.  The  bill  also  prayed  for  an  Injunction  pendente  lite 
restraining  disposition  of  the  bonds  and  stock  held  by  the  Individual  defend- 
ants, and  from  commencing  suit  at  law  or  in  equity  upon  the  bonds  or  coupons 
pertaining  thereto,  and  from  collecting  the  interest  due  thereon;  and  that 
the  trustees  might  be  enjoined  from  taking  possession  of  the  road  and  from 
foreclosure  of  the  trust  deed  at  the- request  of  the  individual  defendants.  At 
the  commencement  of  the  suit  a  temporary  injunction  was  allowed  as  praj-ed, 
but  process  was  not  served  upon  the  defendant.  On  the  22d  day  of  January, 
1896,  the  individual  defendants  filed  their  petition  for  the  removal  of  the 
suit  into  the  circuit  court  of  the  United  States  for  the  Northern  district  of 
Illinois  upon  the  ground  that  the  suit  was  a  controversy  wholly  between  citl- 
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■ens  of  different  states,  to  wit,  a  controversy  between  the  complainant,  an 
Illinois  corporation, .  on  the  one  hand,  and  Ziegler  and  the  other  individual 
defendants,  citizens  of  states  other  than  the  state  of  Illinois,  on  the  other 
hand,  and  which  could  be  fully  determined  as  between  them.  An  order  was 
thereupon  entered  by  the  state  court,  removing  the  cause  into  the  federal 
court  The  individual  defendants,  other  than  Ziegler,  answered,  setting  forth 
their  respective  holdings  and  bonds,  and  asserted  themselves  to  be  bona 
fide  holders,  for  value,  and  without  notice  of  the  facts  set  forth  in  the  amended 
bill.  The  defendant  Ziegler  also  answered  fully,  denying  the  equity  of  the  bill, 
and  asserting  his  holdings  and  the  sources  thereof. 

The  facts,  so  far  as  they  are  necessary  to  be  stated  to  present  the  ques- 
tions submitted  to  the  court,  are  these:  The  Lake  Street  Elevated  Railroad 
Company  was  incorporated  in  the  month  of  August,  1892,  with  a  capital  stock 
of  $5,000,000,  for  the  purpose  of  constructing  and  operating  an  elevated  rail- 
way some  seven  miles  in  length,  and  within  the  city  of  Chicago.  Prior  to 
December,  1892,  the  company  bad  issued  $3,500,000  of  its  stock.  It  had  con- 
structed one  mile  of  its  railway.  It  had  issued  $812,000  of  bonds,  the  pro- 
ceeds of  which  presumably  had  been  used  in  the  copstruction  of  the  one  mile 
of  road.  The  company  was  In  straitened  circumstances,  and  imable  to  pro- 
ceed'further  with  the  construction  of  the  railway.  The  enterprise  was  mori- 
bund. Under  these  circumstances  the  directors  applied  themselves  to  the 
task  of  devising  plans  for  the  completion  of  the  road.  On  December  23,  1892, 
William  Ziegler,  a  resident  of  New  York,  was  elected  a  director  of  the  road, 
and  took  his  seat  as  director  at  a  meeting  of  the  board  on  the  2d  day  of  Feb- 
ruary, 1893.  On  September  1,  1802,  one  Miller,  a  law  clerk,  financially  Irre- 
sponsible, subscribed  for  $1,500,000  of  unissued  stock.  On  Febraary  3,  1893. 
this  subscription  was  approved  by  the  directors,  who  agreed  to  receive  in 
payment  thereof  the  notes  of  Miller,  dated  September  23,  1892,  payable  at 
six  months  and  one  year  from  their  date,  upon  the  condition  that  those  who 
should  become  contractors  for  the  construction  of  the  road  would  agree  to 
take  these  notes  of  Miller  in  part  payment  of  the  work  to  be  done.  This 
condition  was  afterwards  carried  into  effect,  the  notes  were  delivered  to  the 
company  and  received  In  payment  by  the  contractors,  and  the  stock  was 
issued  to  Miller;  and  presumably  this  stock  passed  to  the  contractors  from 
Miller,  the  transaction  being  a  device  for  the  issue  of  stock,  and  being  re- 
sorted to,  probably,  because  the  subscription  of  Miller  antedated  by  some 
months  the  letting  of  the  contract.  Negotiations  were  entered  upon  in  the 
fall  of  1892  with  Underwood  and  Green  for  the  construction  and  equipment 
of  the  road.  At  aoneeting  of  the  directors  of  the  company  held  on  Februaiy 
3,  1893,  the  committee  of  the  board  having  the  matter  in  charge  reported, 
and  proposals  were  submitted  to  and  considered  by  the  board.  On  the  4th 
day  of  February,  1893,  a  contract  was  agreed  upon  with  Underwood  and 
Green  as  follows:  They  were  to  build  and  equip  the  road,  and  were  to  re- 
ceive in  payment  thereof  $11,710,000,  of  which  $6,500,000  was  to  be  in  the 
capital  stock  of  the  company  at  par,  $5,150,000  in  the  first  mortgage  bonds 
of  the  company  at  par.  and  $60,000  in  cash, — an  amount  received  by  the 
company  from  one  Wheeler  upon  subscription  to  stock,  which  was  to  be  con- 
sidered as  a  part  of  the  fund  provided  to  be  paid  for  the  expenses  of  the  com- 
pany during  the  time  of  construction,  but  the  directors  might  use  any  part 
of  it  to  pay  bills  for  the  construction  of  the  road.  It  was  further  arranged 
that  an  underwriting  agreement  should  be  made  to  aid  the  contractors  in 
their  work.  By  this  agreement  bonds  and  stock  were  to  be  deposited  in 
trust,  and  monthly  estimates  should  be  had  as  the  work  progressed,  and  a 
proportionate  amount  of  tK)nds  and  stock  delivered  to  the  contractors  upon 
such  estimate.  Underwood  and  Green  were  to  procure  subscribers  to  this 
underwriting  agreement,  by  which  the  subscribers  were  to  take  from  the  con- 
tractors the  bonds  of  the  company  at  90  per  cent,  of  their  par  value,  and  also 
such  amount  of  stock,  as,  taken  at  par,  would  equal  the  numl>er  of  bonds  so 
purchased.  To  enable  the  company  to  carry  out  the  contract,  the  shareholders 
agreed  to  an  increase  of  th^  capital  stock  so  that  the  capital  stock  of  the  com- 
pany should  amount  to  $10,000,000.  Ziegler,  prior  to  his  connection  with  the 
company,  had  loaned  to  Underwood  and  Green  the  sum  of  $30,000  upon  their 
note.  After  the  maturity  of  the  note,  and  after  the  contractors  had  received 
89  C.C.A.— 28 
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from  the  company  bonds  in  payment  of  the  work  done  in  the  constmction  of 
the  road,  he  received  from  the  contractors  payment  of  the  note  in  such  bonds* 
at  ninety  per  cent,  of  their  par  value.  He  also  subscribed  the  underwriting 
agreement  for  $250,000  of  the  bonds  of  the  company  upon  the  tenns  of  that 
agreement.  Aftemards,  at  the  solicitation  of  the  president  and  attorney  of 
the  company  and  of  the  contractors,  and  in  order  that  the  subscription  might 
be  completed  within  the  time  limited,  and  the  contractors  be  enabled  to  com- 
ply with  their  contract  and  build  and  equip  the  line  as  therein  agreed,  he 
subscribed  for  an  additional  $250,000  worth  of  bonds  upon  the  agreement 
by  the  contractors  that,  in  consideration  thereof,  they  would  give  to  Ziegler 
an  additional  bonus  In  stock  received  by  them  in  payment  of  the  contruc- 
tion  of  the  road  of  $125,000  at  its  par  value.  Tliese  facts  were  known  to  the 
president  and  attorney  of  the  company  at  the  time,  and  the  proposition  there- 
for was  made  in  their  presence,  and  they  knew,  and  Ziegler  was  at  the  time 
assured,  that  the  contractors  had  offered  such  terms  to  others,  who  had  and 
would  accept  thereof,  and  so  the  underwriting  agreement  would  be  fully  ex- 
ecuted within  the  time  limited.  This  was  a  matter  wholly  between  the  con- 
tractors and  Ziegler,  and  in  no  way  affected  the  rights  of  the  company  under 
the  contract.  The  underwriting  agreement  was  thereby  completed,  and  the 
contractors  enabled  to  proceed  with  the  construction  of  the  road.  The  «tock 
received  by  Ziegler  under  the  underwriting  agreement  was  sold  by  him  In 
July,  1894,  at  18  cents  upon  the  dollar, — ^a  price  above  its  market  value.  Zieg- 
ler at  the  time  of  suit  owned  400  bonds  of  the  company,  of  which  8  had  then 
recently  been  purchased  by  him  in  the  open  market.  145  purchased  by  him  of 
the  company  in  the  year  1894  at  52  cents  on  the  dollar,  and  the  remaining 
247  were  part  of  the  500  bonds  received  by  him  under  the  underwriting  agree- 
ment at  90  cents  on  the  dollar.  The  bonds  purchased  of  the  company  were 
not  the  bonds  delivered  by  the  company  to  the  contractors,  but  were  part  of 
those  reserved  by  the  company,  all  of  which  were  sold  by  the  company  to 
different  parties  at  the  same  price.  At  that  price  Ziegler  purchased  them  at 
the  solicitation  of  the  officers  of  the  company,  and  at  a  price  not  less  than,  if 
not  greater  than,  their  market  value  at  the  time.  The  other  individual  de- 
fendants purchased  their  bonds  of  Ziegler,  being  part  of  those  received  by 
him  from  the  contractors  under  the  underwriting  agreement  They  were 
bona  fide  purchasers  thereof,  for  value,  without  notice. 

On  AprU  7,  1893,  the  company  executed  to  the  two  corporations  defendants, 
as  trustees,  its  trust  deed  upon  its  road,  to  secure  $r»,500,000  of  bonds,  of 
which  $5,150,000  were  to  be  issued  to  Underwood  and  Green  under  their  con- 
tract. This  trust  deed  was  in  the  usual  form,  except  that  It  provided  that  the 
holders  of  bonds  should  have  no  right  of  action  at  law  or  in  equity  upon  the 
bonds,  except  only  in  case  of  the  refusal  of  the  trustees  to  act.  It  further 
provided  that,  upon  default  in  interest  continuing  for  six  months,  the  trus- 
tees might,  upon  request  of  the  holders  of  one-fourth  in  interest  of  the  out- 
standing bonds,  and  shall,  if  requested  by  the  holders  of  a  majority  in  inter- 
est of  the  outstanding  bonds,  declare  the  principal  matured.  It  further  pro- 
vided that  upon  default  in  the  payment  of  Interest  and  upon  request  of  a  ma- 
jority in  interest  of  the  outstanding  bonds,  the  trustees,  on  being  indemnified, 
should  take  possession  of  the  road.  These  provisions  were  not  in  curtailment 
of  the  power  of  the  tnistees  upon  default  by  the  company,  and  of  their  own 
motion,  to  institute  such  proceedings  as  they  might  deem  necessary  in  pro- 
tection of  the  trust  The  railroad  was  completed  by  the  contractors,  and  on 
the  4tb  day  of  March,  1894,  the  directors  of  ♦he  company,  by  resolution,  ac- 
cepted possession,  without  prejudice  to  any  claim  that  the  work  was  not  in 
compliance  with  the  contract,  and  the  company  has  since  continued  in  the 
possession  and  operation  of  the  railway.  In  October,  181^,  the  company  had 
a  settlement  with  the  contractors,  and  for  the  balance  then  found  due  gave 
them  its  promissory  notes  due  in  January  and  February,  1895.  and  upon  ma- 
turity of  the  notes  made  further  claims  against  the  contractors  with  respect 
to  alleged  defects  in  their  work;  whereupon  a  further,  complete,  and  final 
adjustment  was  made  in  March,  1895,  and  mutual  releases  passed  between 
the  company  and  the  contractors.  The  company  paid  the  interest  upon  these 
bonds  up  to  January  1,  1895,  paying  the  interest  then  due  on  the  bonds  held 
by  the  individual  defendants  below  in  October,  1895.    On  January  8,  1895, 
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the  president  of  the  company  reported  to  a  meeting  of  its  stocltholders  that  the 
company  could  not  pay  the  interest  upon  its  mortgage  debt,  there  being  a 
deficit  therein  of  |140, 725.75;  that  to  meet  the  interest  upon  its  bonds  would 
require  an  increase  of  90  per  cent,  in  the  trafllc  of  the  company,  which  was 
impossible  within  its  territory;  that  the  situation  was  serious  and  pressing; 
and  he  requested  that  a  committee  of  stockholders  be  appointed  to  confer 
with  a  committee  of  bondholders  to  devise  some  plan  of  readjustment  by 
which  foreclosure  would  be  avoided.  A  committee  was  accordingly  appointed, 
and  in  March,  1895,  a  plan  was  devised  and  proposed  to  the  bondholders  that 
they  should  scale  their  bonds  to  60  per  cent,  of  their  face  value.  The  plan 
contemplated  a  deposit  of  the  bonds  by  the  bondholders  with  a  trustee,  the 
holders  to  receive  the  debentures  of  the  company  for  60  per  cent,  of  the  par 
value  of  the  bonds.  Ultimately,  and  upon  the  assent  to  the  plan  of  all  bond- 
holders, the  debentures  were  to  be  surrendered,  40  per  cent,  of  the  face  value 
of  the  bonds  was  to  be  canceled,  and  the  owners  to  receive  back  their  bonds 
at  60  per  cent,  of  their  face  value;  also  to  receive  an  income  bond  of  the  com- 
pany for  15  per  cent,  of  the  face  value  of  their  bonds,  the  interest  upon  which 
was  noncumulatlve,  and  was  payable  only  out  of  the  income,  and  after  the 
payment  of  all  fixed  charges  upon  the  road.  The  debentures  were  to  be 
guarantied  by  the  Northwestern  Elevated  Railroad  CJompany,  which  guar- 
anty was  to  be  extended  upon  surrender  of  the  debentures  to  the  bonds  so 
scaled  to  60  per  cent  The  proposed  guarantor  was  a  company  having  a  fran- 
chise, but  no  road  or  equipment,  and  then  indebted  to  an  amount  not  dls- 
dosed;  the  guaranty  to  be  given  In  consideration  of  a  right  of  way  over  a 
portion  of  the  complainant's  railway.  The  plan  involved  no  cctatribution  by 
stockholders,  nor  any  scaling  or  surrender  of  stock.  Until  this  plan  should 
receive  the  assent  of  all,  the  bonds  of  assenting  bondholders  were  to  be  held 
simply  as  security  for  the  debentures  to  be  issued,  but  was  to  be  effective, 
and  the  debentures  were  to  be  issued  upon  the  assent  of  the  holders  of  3,800 
of  the  7,474  bonds.  More  than  the  necessary  number  assented  to  warrant  the 
issue  of  the  debentures,  the  ofiicers  of  the  company  owning  or  controlling  the 
larger  number  of  the  bonds.  Holders  of  bonds  in  the  amount  of  $6,694,000 
assented  to  the  plan,  and  deposited  their  bonds  as  proposed,  and  received  the 
debentures  of  the  company;  but  holders  of  bonds  to  the  amount  of  $780,000, 
including  the  individual  defendants,  declined  to  or  have  not  assented  to  the 
plan.  The  company  paid  the  interest  on  the  debentures  due  July  1,  1895,  but 
made  default  in  the  payment  of  interest  upon  the  bonds  of  holders  not  as- 
senting to  the  plan.  On  January  27,  1896,  the  complainant  below  filed  its 
motion  to  remand  the  cause  to  the  state  coiu-t  upon  the  ground  that  the  court 
was  without  jurisdiction  to  hear  and  determine  the  cause,  because  there  is  not 
in  the  suit  a  controversy  which  is  wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  as  between  them;  and  that  no  process 
was  issued  in  the  suit  by  the  state  court,  and  there  was  no  controversy  therein 
by  the  defendants,  or  either  of  them,  and  they  had  not  submitted  themselves 
to  the  jurisdiction  of  the  state  court.  This  motion  was,  on  March  16,  1896, 
overruled  by  the  court  The  cause  came  on  for  final  hearing  on  the  12th  day 
of  July,  1898.  when  a  decree  was  passed  dismissing  the  bill  without  prejudice 
to  the  complainant's  right  to  assert  the  matters  alleged  in  its  amended  bill 
by  way  of  defense,  or  by  cross  bill  to  the  bill  exhibited  by  the  Farmers'  Loan 
&  Trust  Company  against  the  Lake  Street  Elevated  Railroad  Company  and 
others  since  the  commencement  of  this  suit,  for  the  foreclosiu'e  of  the  trust 
deed  executed  by  the  complainant.  From  this  decree  both  parties  appeal, 
the  complainant  below  assigning  for  error  that  the  court  erred  in  entertaining 
jurisdiction  and  in  refusing  to  remand  the  cause  to  the  state  court,  and  also 
that  the  court  erred  in  dismissing  the  bill  and  in  declining  to  enter  a  decree 
for  the  complainant.  The  defendants  assign  for  error  that  the  court  erred 
in  dismissing  the  bill  without  prejudice,  and  in  not  dismissing  it  for  want  of 
equity. 

Charles  H.  Aldrich,  for  complainant. 

John  J.  Herrick,  I.  K.  Boyesen,  and  Levy  Mayer,  for  defendants. 

Before  WOODS  and  JENKDsS,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 
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JENKINS,  Circuit  Judge,  after  the  foregoing  statement  of  the 
case,  delivered  the  opinion  of  the  court 

The  question  which  must  first  engage  our  attention  touches  the 
jurisdiction  of  the  court  below  and  the  propriety  of  the  removal  erf 
the  cause  from  the  state  court.  The  complainant  was  a  citizen  of 
the  state  of  Ulinois.  All  of  the  defendants  were  citizens  of  other 
states,  with  the  exception  of  the  American  Trust  &  Savings  Bank, 
one  of  the  trustees  under  the  trust  deed,  which  was  a  citizen  of  the 
state  of  niinois.  By  section  2,  Act  March  3, 1S87  (24  Stat.  552,  c  373, 
§  2,  cl.  3),  as  amended  by  Act  Aug.  13,  1888  (25  Stat.  4:U,  c.  866),  it 
is  provided  that  any  suit  of  a  civil  nature  of  which  the  courts  of 
the  United  States  are  given  jurisdiction  by  the  act,  brought  in  the 
court  of  any  state,  the  defendants  being  nonresidents  of  the  state 
in  which  the  suit  is  brought,  may  be  removed  into  the  federal  court 
of  the  proper  district;  "and  when  in  any  suit  mentioned  in  this 
section  there  shall  be  a  controversy  which  is  wholly  between  citi- 
zens of  diflferent  states  and  which  can  be  fully  determined  as  be- 
tween them,  then  either  one  or  more  of  the  defendants  actually  in- 
terested in  such  controversy  may  remove  said  suit  into  the  circuit 
court  of  the  United  States  for  the  proper  district.'*  Several  caj^es 
have  arisen  in  which  the  supreme  court  has  passed  upon  and  con- 
strued this  statute.  The  sunmiing  up  of  the  whole  contention  is, 
we  think,  well  and  accurately  stated  in  Mr.  Carter's  recent  work  on 
the  Jurisdiction  of  Federal  Courts  aB  Limited  by  Citizenship  and 
Residence  of  the  Parties. 

"In  the  case  of  mere  formal  parties.  If  the  action  can  be  maintained  as  be- 
tween the  other  parties  to  the  salt,  the  fact  that  formal  parlies  are  joimnl  a.s 
complainants  or  defendants,  between  whom  and  the  opposing  parties  the 
requisite  diversity  of  citizenship  does  not  exist,  will  not  oust  the  court  of  ju- 
risdiction. In  cases  of  this  character  the  only  question  is  as  to  who  may  be 
considered  merely  formal  parties.  In  chancery  proceedings  the  supreme  court 
has  divided  parties  into  three  classes:  (1)  Formal  parties,  who  have  no  in- 
terest in  the  controversy  between  the  immediate  litigants,  but  have  such  an 
interest  in  the  subject-matter  as  may  be  conveniently  settled  in  the  suit  and 
thereby  prevent  further  litigation:  (2)  necessary  parties,  who  have  an  interest 
in  the  controversy,  but  whose  interests  are  separable  from  those  of  the  parties 
before  the  court,  and  will  not  be  directly  affected  by  a  decree  which  does 
full  and  complete  justice  between  them;  (3)  indispensable  parties,  who  not 
only  have  an  interest  in  the  subject-matter  of  the  controversy,  but  an  Interest 
of  such  a  nature  that  a  final  decree  cannot  be  made  without  either  aflfecting 
their  interests  or  leaving  the  controversy  in  such  a  condition  that  its  final  de- 
termination may  be  wholly  inconsistent  with  equity  and  good  conscience. 
Formal  parties  may  be  made  parties  or  not,  at  the  option  of  the  complalnanL 
Necessary  parties  must  be  made  parties  if  practicable,  in  obedience  to  the  gen- 
eral rules  which  retiuire  all  persons  to  be  made  parties  who  are  interested  in 
the  controversy,  in  order  that  there  may  be  an  end  to  litigation;  but  this  gen- 
eral rule  in  the  national  courts  is  subject  to  the  exception  that,  if  such  parties 
are  beyond  the  jurisdiction  of  the  court,  or  if  making  them  parties  would  oost 
the  jurisdiction  of  the  court  the  suit  may  proceed  to  a  final  decree  between 
the  parties  before  the  court,  leaving  the  rights  of  the  absent  parties  im touched 
and  to  be  determined  in  any  competent  forum.  Indispensable  parties  must, 
of  course,  be  made  parties,  and  the  coiut  cannot  proceed  without  them.'* 

The  bill  here  affected  certain  bonds  and  stock  of  the  complainant 
company,  which  were  alleged  to  be  held  by  the  individual  defend- 
ants, aiid  which  it  was  charged  were  obtained  by  Ziegler  in  fraud 
of  the  duty  which  he  owed  to  the  complainant  as  a  director,  and 
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under  the  circumstances  stated  in  the  bill.  The  validity  of  the  trust 
deed  and  of  the  contract  with  Underwood  and  Green  were  not  at- 
tacked, nor  was  the  validity  of  the  stock  and  bonds  in  question  im- 
pugned. But  it  was  said  that,  because  of  the  supposed  violation  of 
duty  by  Ziegler,  who  acquired  the  stock  and  bonds  of  the  con- 
tractors and  certain  of  the  bonds  from  the  company  while  he  was 
a  director  of  the  company,  he,  and  the  other  individual  defendants 
who  received  their  bonds  from  him  with  notice  of  the  circumstances, 
ought  justly  to  account  to  the  company  for  the  bonds  and  stock 
held  by  them,  respectively,  and  to  surrender  to  the  company  such 
bonds  and  stock  upon  repayment  to  them  by  the  company  of  the 
amount  respectively  paid  by  them  therefor.  The  trustees  under 
the  trust  deed,  one  of  whom  was  a  citizen  of  the  state  of  Illinois,  of 
which  state  the  complainant  was  also  a  citizen,  were  made  parties 
defendant  to  obtain  against  them  an  injunction  pendente  lite  re- 
straining them  from  taking  possession  of  the  road  and  from  com- 
mencing suit  at  law  upon  the  bonds  or  in  equity  to  foreclose  the 
trust  deed  by  reason  of  default  of  the  company  in  the  payment 
of  interest  upon  the  affected  bonds  at  the  solicitation  or  upon  de- 
mand of  the  individual  defendants.  No  decree  was  sought  against 
the  trustees,  or  other  relief  demanded  against  them.  It  is  quite 
clear  that  these  trustees  were  not  necessary  parties  to  the  suit,  be- 
cause they  had  no  interest  in  the  controversy,  and  certainly  no  in- 
terest separable  from  that  of  the  individual  defendants.  They  were 
either  indispensable  parties  or  merely  formal  parties.  These  trus- 
tees were  appointed  in  the  interest  of  all  the  bondholders  to  protect 
the  mortgage  security,  and  upon  default  to  take  measures  to  sub- 
ject it  to  sale  in  payment  of  the  amount  which  should  be  found  due 
upon  the  bonds.  They  were  not  the  holders  or  owners  of  the  bonds 
and  stock  in  controversy,  nor  had  they  any  interest  therein.  It 
was  matter  of  indifference  to  them  whether  the  complainant  or 
the  individual  defendants  should  be  adjudged  entitled  to  these  bonds. 
If  the  complainant  should,  by  decree,  become  the  owner  of  the  bonds 
and  stock  upon  repayment  to  the  individual  defendants  of  the  amount 
they  paid  therefor,  the  bonds  and  stock  would  be  valid  bonds  and 
stock  in  its  hands,  the  bonds  still  secured  by  and  entitled  to  the  pro- 
tection of  the  trust  deed,  and  both  bonds  and  stock  subject  to  re- 
sale by  the  company.  The  controversy,  therefore,  in  no  way  affected 
the  validity  of  the  bonds,  and  in  no  way  lessened  the  legal  estate 
in  the  property  which,  by  the  trust  deed,  was  vested  in  the  trustees. 
They  had  no  possible  interest  in  the  controversy,,  and  were  not  in- 
dispensable parties  to  it.  They  were  merely  formal  parties,  made 
such  to  prevent  them  by  injunction  pendente  lite  from  complying 
with  the  demand  of  the  individual  defendants  to  proceed  to  execute 
the  trust  because  of  the  default  of  the  company.  They  were  under 
no  obligation  to  comply  with  such  demand,  because,  under  the  terms 
of  the  trust  deed,  the  individual  defendants  were  not  the  holders 
of  a  sufficient  number  of  bonds  to  require  the  trustees  to  put  into 
execution  their  powers.  They  might,  of  their  own  motion,  proceed 
to  foreclose  for  the  default,  but  that  duty  was  not  rendered  impera- 
tive by  the  demand  of  the  individual  defendants,  and  they  are  only 
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sought  to  be  enjoined  from  compliance  with  that  demand,  and  not 
from  exercise  of  their  discretion.  The  controversy  could  be  wholly 
determined  without  their  presence.  They  were  merely  formal  par- 
ties, and  the  community  of  citizenship  of  the  bank,  trustee,  with 
the  complainant  cannot  oust  the  federal  court  of  jurisdiction. 

This  conclusion,  we  think,  is  supported  by  the  decisions  of  the 
ultimate  tribunal.  In  Walden  v.  Skinner,  101  U.  S.  577,  25  L.  Ed. 
903,  a  bill  was  filed  against  the  principal  defendant  to  reform  a 
deed  executed  to  a  deceased  person,  and  to  declare  a  trust  with  re- 
spect to  the  land  conveyed.  The  executors  of  such  deceased  per- 
son, who  were  citizens  of  the  same  state  with  the  complainant,  were 
also  made  defendants,  that  they  might  be  compelled,  upon  decree 
declaring  the  trust,  to  convey  the  title  derived  by  them  from  such 
deceased  person.  It  was  held  that  they  were  merely  formal  parties 
to  the  suit,  and,  jurisdiction  as  between  the  complainant  and  the 
principal  defendant  being  undoubted,  that  jurisdiction  could  not 
be  defeated  by  the  joinder  of  formal  parties  whose  citizenship  was 
the  same  as  that  of  the  complainant.  In  Barney  v.  Latham,  103  U. 
S.  205,  26  L.  Ed.  514,  a  citizen  of  Minnesota  and  a  citizen  of  Indiana 
brought  suit  against  citizens  of  New  York,  Massachusetts,  and  Wis- 
consin, and  a  land  company,  a  citizen  of  Minnesota.  An  accounting 
was  sought  with  respect  to  moneys  received  by  the  individual  defend- 
ants upon  the  sale  of  certain  lands,  in  which  it  was  claimed  the  an- 
cestors of  the  complainants  were  interested,  and  also  with  respect 
to  like  lands  which  the  individual  defendants  had  caused  to  be  con- 
veyed to  the  land  company,  that  that  company  should  convey  to  the 
complainants  their  proportionate  interest  in  the  land.  It  was  held 
that  there  was  a  separable  controversy  between  the  complainant 
and  the  defendant  company,  which  could  be  determined,  as  between 
them,  without  the  intervention  of  the  land  company;  and  that  the 
suit  was,  therefore,  properly  removable.  In  delivering  the  opinion 
of  the  court,  Mr.  Justice  Harlan  observes  (pages  214,  216,  103  U.  S., 
and  page  518,  26  L.  Ed.): 

"We  have  endeavored  to  show  that  the  land  company  was  not  an  indispensa- 
ble party  to  the  controversy  between  the  plaintiffs  and  the  defendants,  citizens 
of  New  York,  Wisconsin,  and  Massachusetts.  Whether  those  defendants  and 
the  land  company  were  not'  proper  parties  to  the  suit  we  do  not  now  decide. 
♦  ♦  ♦  A  defendant  may  be  a  proper,  but  not  an  indispensable,  party  to 
the  relief  asked.  In  a  variety  of  cases  it  is  in  the  discretion  of  the  plaintiff 
as  to  whom  he  will  join  as  defendant.  Consistently  with  the  established 
rules  of  pleading,  he  may  be  governed  often  by  considerations  of  mere  con- 
venience; and  it  may  be  that  there  was  or  is  such  a  connection  between  the 
various  transactions  set  out  in  the  complaint  as  to  make  aU  of  the  defendants 
proper  parties  to  the  suit,  and  to  every  controversy  embraced  by  it  ♦  ♦  ♦ 
We  are  of  the  opinion  that,  upon  the  filing  of  the  petition  and  bond  of  the 
individual  defendants  in  the  separable  controversy  between  them  and  the  plain- 
tiffs, the  entire  suit,  although  aU  of  the  defendants  may  have  been  proper  par- 
ties thereto,  was  removed  to  the  circuit  court  of  the  United  States,  and  that  the 
order  remanding  it  to  slate  court  was  erroneous." 

In  Bacon  v.  Rives,  106  U.  S.  99,  1  Sup.  Ct.  3,  27  L.  Ed.  69,  an  ac- 
counting was  sought  by  the  complainant  against  the  principal  de- 
fendant, as  between  whom  the  federal  court  had  undoubted  juris- 
diction.   The  other  defendants,  who  had  like  citizenship  with  the 
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complainant,  were  trustees  of  an  estate  in  which  the  principal  de- 
fendant was  interested,  and  the  bill  askjed  for  a  decree  against  the 
defendant's  trustees  for  the  amount  of  the  principal  defendant's  in- 
terest in  the  estate,  in  satisfaction,  in  whole  or  in  part,  of  the  part 
which  might  be  adjudged  against  the  principal  defendant  upon  the 
accounting.  The  court  held  that,  while  the  trustees  were  proper  par- 
ties to  the  suit,  they  were  neither  indispeiisable  nor  necessary  par- 
ties, and  jurisdiction  of  the  federal  court  was  not  devested  by  their 
joinder.  We  are  referred  to  several  cases  in  the  supreme  court 
which  are  supposed  by  counsel  to  hold  a  different  doctrine,  and  to 
establish  that  the  trustees  here  are  indispensable  parties  to  the  suit. 
We  think  that  the  effect  of  these  decisions  has  been  misconceived. 
Corbin  v.  Van  Brunt,  105  U.  S.  576,  26  L.  Ed.  1176;  Winchester  v. 
Loud,  108  U.  S.  130,  2  Sup.  Ct.  311,  27  L.  Ed.  677;  Thayer  v.  Asso- 
ciation, 112  U.  S.  717,  5  Sup.  Ct.  355,  28  L.  Ed.  864;  Crump  v.  Thur- 
ber,  115  U.  S.  56,  5  Sup.  Ct.  1154,  29  L.  Ed.  328;  Insurance  Co.  v. 
Huntington,  117  U.  S.  280,  6  Sup.  Ct.  733,  29  L.  Ed.  898;  Brooks 
V.  Clark,  119  U.  S.  502,  7  Sup.  Ct.  301,  30  L.  Ed.  482;  Torrence  v. 
Shedd,  144  U.  S.  527,  12  Sup.  Ct.  726,  36  L.  Ed.  528;  Wilson  v.  Os- 
wego  Tp.,  151  U.  S.  56,  14  Sup.  Ct.  259,  38  L.  Ed.  70;  Merchants' 
Cotton-Press  &  Storage  Co.  v.  North  American  Ins.  Co.,  151  U.  S. 
368,  14  Sup.  Ct.  367,  38  L.  Ed.  195.  Whether  one  is  an  indispensable 
party,  or  a  mere  formal  party,  depends  upon  the  case  made;  and 
a  brief  reference  to  the  facts  in  each  of  these  cases  will,  we  think, 
establish  that  the  decisions  are  in  accord  with  the  principle  herein 
asserted. 

In  Corbin  v.  Van  Brunt  the  action  was  in  ejectment  by  citizens 
of  the  state  of  New  York  against  a  corporation  of  the  same  state, 
and  individual  defendants,  residents  of  other  states,  to  recover  pos- 
session of  certain  premises  in  the  state  of  New  York.  As  shown 
by  the  court,  there  was  no  sort  of  separable  controversy  authorizing 
a  removal  of  the  cause. 

In  Winchester  v.  Loud,  one  of  two  grantors,  both  citizens  of  Michi- 
gan, filed  his  bill  against  three  trustees,  two  of  whom  were  citizens 
of  Michigan,  and  one  of  whom  was  a  citizen  of  Massachusetts,  and 
against  the  other  debtor,  a  citizen  of  Michigan,  and  the  holder  of 
the  debt,  a  citizen  of  Massachusetts,  asking  for  an  accounting  by 
the  trustees  with  respect  to  property  conveyed  to  them  in  trust  to 
secure  the  debt,  for  a  removal  of  two  of  the  trustees,  and,  upon 
payment  of  the  debt,  for  a  conveyance  of  property  conveyed  in 
trust.  It  was  held  there  was  no  separable  controversy.  The  state- 
ment of  the  case  is  all-sufficient  to  show  its  irrelevancy  to  the  case 
in  hand. 

In  Thayer  v.  Association  the  parties  in  a  trust  deed  given  to  se- 
cure a  debt  brought  suit  against  the  trustee  and  the  claimant  of  the 
debt,  alleging  that  the  trustee  was  proceeding  to  sell  the  property 
conveyed  in  trust  for  nonpayment  of  the  debt  secured  thereby;  that 
the  debt  had  in  fact  been  paid,  and  sought  a  decree  so  adjudging, 
a  release  of  the  mortgaged  property  from  the  trustee,  and  that  the 
sale  be  enjoined.  The  trustee  was  a  citizen  of  the  state  of  which 
the  complainants  were  citizens.    It  was  held  that  the  federal  court 
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had  no  jurisdictioiiy  and  that  the  trustee  was  an  indispensable  party 
to  such  a  suit.  The  legal  title  of  the  trustee  was  sought  to  be  ex- 
tinguished, and  that  could  not  be  done  in  a  suit  to  which  he  was  not 
a  party. 

In  (>ump  V.  Thurber  the  complainant  brought  suit  against  a  cor- 
poration of  the  state  of  which  he  was  a  citizen,  and  against  others, 
residents  of  other  states,  to  declare  certain  stock  of  the  corpora- 
tion standing  in  the  name  of  one  of  the  defendants,  and  held  by  an- 
other of  the  defendants,  to  be  owned  by  the  complainants,  and  that 
the  corporation  defendant  cancel  upon  its  books  the  shares  so  stand- 
ing, in  the  name  of  the  defendant,  and  issue  to  the  complainant  cer- 
tificates for  such  shares.  To  such  a  suit  the  corporation  was  an  in- 
dispensable party,  and  jurisdiction  was  rightly  denied. 

In  Insurance  Co.  v.  Huntington  the  complainant,  a  citizen  of 
New  York,  brought  in  a  state  court  of  the  state  of  Ohio  a  creditors' 
bill  to  obtain  satisfaction  of  his  judgment  out  of  the  incumbered 
real  estate  of  the  debtor  by  a  sale  and  distribution  of  the  proceeds 
among  the  lienholders.  One  of  the  lienholders,  a  citizen  of  the  state 
of  Pennsylvania,  answered  to  the  suit,  claiming  a  first  lien  upon  the 
incumbered  property,  and  asking  that  the  property  be  sold,  and  the 
proceeds  first  applied  to  the  payment  of  its  mortgage,  and  then 
sought  to  remove  the  case  from  the  state  court  into  the  federal  court 
on  the  ground  of  a  separable  controversy.  The  court  held  that  there 
was  no  separable  controversy;  that  the  purpose  of  the  suit  was  a 
decree  subjecting  the  property  to  sale  discharged  of  all  incum- 
brances, and  the  distribution  of  the  proceeds  among  the  various  lien- 
holders according  to  priority  of  the  various  liens  as  they  should  be 
,  determined  by  the  court;  that  there  was  but  a  single  cause  of  action, 
to  wit,  an  equitable  execution  of  a  judgment  against  the  property; 
that  the  cause  of  action  was  indivisible,  and  that,  while  there  might 
be  separate  defenses,  these  did  not  constitute  separate  controversies, 
within  the  meaning  of  the  act;  that  the  issue  presented  by  the  sepa- 
rate answers  was  merely  an  incident  to  this  main  contention.  This 
case  is  without  relevancy  to  the  one  before  us. 

In  Brooks  v.  Clark  there  was  a  joint  cause  of  action  against  two 
defendants,  one  of  whom  had  community  of  citizenship  with  the 
plaintiff,  and  after  judgment  in  the  state  court  was  let  in  to  defend, 
and  then  sought  to  remove  the  cause  to  the  federal  court.  There 
was  no  separable  controversy,  and  neither  defendant  was  a  formal 
party. 

In  Torrence  v.  Shedd  the  complainant  brought  suit  in  partition 
against  over  00  defendants,  claiming  title  to  an  undivided  one-third 
through  conveyance  by  one  Sorin,  and  seeking  to  have  assigned  to  all 
the  tenants  in  common  their  shares  in  severalty.  Most  of  the  de- 
fendants answered,  denying  the  title  of  plaintiff,  and  asserting  title 
in  themselves.  Afterwards  Sorin  was  allowed  to  intervene  and  an- 
swer and  to  file  a  cross  bill,  asserting  that  the  complainant's  title 
was  held  in  trust  for  the  cross  complainant;  that  the  plaintiff  had, 
in  violation  of  his  trust,  refused  to  reconvey  to  Sorin,  but  had  con- 
tracted to  sell  to  one  Brown.  He  sought  a  decree,  and  claimed  an 
equitable  title  in  whatever  of  the  land  should  be  set  off  to  the  plain- 
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tiff.  It  was  urged  that  this  controversy  between  the  complainant 
and  Sorin  presented  a  separable  controversy,  which  could  be  wholly 
determined  as  between  them,  and  that  the  case  was,  therefore,  prop- 
erly removable  into  the  federal  court.  But  it  was  held  otherwise, 
Mr.  Justice  Gray,  speaking  for  the  court,  declaring  (page  532,  144 
U.  S.,  page  728,  12  Sup.  Ct.,  and  page  532,  36  L.  Ed.): 

**The  object  of  the  suit  was  not  merely  the  establishment  of  the  title  of  the 
plaintiff  in  an  undivided  share  of  the  land,  but  it  was  the  partition  of  the 
whole  land,  and  the  conversion  of  his  undivided  share  into  an  entire  estate 
in  a  proportional  part,  as  weU  as  the  establishment  of  his  title  against  aU  the 
defendants.  The  controversy  between  the  plaintiff  and  Brown  and  Sorin  re- 
lated only  to  the  title  claimed  by  the  plaintiff  in  an  undivided  share.  Sorin's 
whole  claim  was  of  an  equitable  estate  in  whatever  should  be  set  off  to  the 
plaintiff,  and  the  other  defendants  denied  that  either  the  plaintiff  or  Brown 
or  Sorin  had  any  title  whatever.  Neither  of  the  three,  therefore,  could  recover 
judgment  setting  off  to  him  any  share  In  the  land  without  establishing  a  title, 
not  only  as  between  themselves,  but  also  as  against  all  the  other  defendants. 
The  Inevitable  result  is  that  the  controversy  of  the  plaintiff  and  Brown  with 
Sorin  was  merely  incidental  to  the  main  object  of  the  suit,  could  not  be  deter- 
mined as  between  them  without  the  presence  of  the  other  defendants,  and  did 
not  constitute  such  a  separate  controversy  as  would  justify  a  removal  into  the 
circuit  court  of  the  United  States." 

This  case  certainly  does  not  bear  upon  the  one  before  us. 

In  Wilson  v.  Oswego  Township  a  suit  was  brought  by  one  claim- 
ing to  be  the  owner  of  certain  bonds  which  had  been  deposited  with 
a  bank  to  be  held  in  trust  for  him,  and  to  be  delivered  to  him  upon 
the  completion  by  him  of  certain  work.  The  complainant  sought 
for  the  delivery  of  the  bonds  to  him  in  pursuance  of  the  trust  deed. 
It  was  held  that  the  bank,  being  bailee  and  trustee  of  the  bonds, 
was  an  indispensable  party,  as,  of  course,  it  was. 

In  Merchants'  Cotton-Press  &  Storage  Co.  v.  North  American  Ins. 
Co.  the  case  is  thus  stated  in  the  report: 

"A  railroad  company  agreed  with  a  cotton-compress  company  that  the  lat- 
ter should  receive  and  compress  all  the  cotton  which  the  railroad  might  have 
to  transport  in  compressed  condition,  and  that  it  should  Insure  the  same  for 
the  benefit  of  the  railroad  company,  or  of  the  owners  of  the  cotton,  for  a  cer- 
tain compensation,  which  the  railroad  company  agreed  to  pay  weekly.  It 
was  further  agreed  that  the  compress  company,  on  receiving  the  cotton,  was 
to  give  receipts  therefor,  and  that  the  railroad  company,  on  receiving  such  a 
receipt,  was  to  issue  a  bill  of  lading  in  exchange  for  it  Cotton  of  the  value 
of  $700,000,  thus  deposited  with  the  compress  company  for  compress  and 
transportation,  was  destroyed  by  fire.  That  company  had  taken  out  policies 
of  insurance  upon  it,  but  to  a  less  amount,  in  all  of  which  the  compress  com- 
pany was  named  as  the  assured,  but  in  the  body  of  each  policy  it  was  stated 
that  it  was  issued  for  the  benefit  of  the  railroad  company  or  of  the  owners. 
The  various  owners  of  the  cotton  further  insured  their  respective  interests 
in  other  insurance  companies,  called  in  the  litigation  the  'Marine  Insurance 
Companies/  After  the  fire,  the  amoimts  of  the  several  losses  were  paid  to 
the  assured  by  the  several  marine  companies.  In  an  action  in  the  courts  of 
Tennessee  to  settle  the  rights  of  the  parties,  the  supreme  court  of  that  state 
held  (Lancaster  Mills  v.  Merchants'  Cotton-Press  Co.,  89  Tenn.  1,  14  S.  W. 
317;  Demming  v.  Merchants*  Cotton  &  Storage  Co.,  90  Tenn.  306,  17  S.  W. 
89)  that  the  companies  so  paying  were  entitled  to  be  subrogated  to  the  rights 
of  the  owners  or  consignees  against  the  railroad  company  under  its  bill  of 
lading,  and  that  the  railroad  company  was  entitled  to  have  the  insurance 
which  had  been  taken  out  by  the  compress  company  collected  for  its  benefit. 
The  railroad  company  not  being  party  to  those  suits,  the  marine  insurance 
companies  filed  their  bill  in  equity  in  a  stat^  court  in  Tennessee  against  the- 
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compress  company,  the  several  persons  who  had  Insured  the  destroyed  cotton 
for  it,  and  the  railroad  company,  to  reach  and  subject  the  fire  insurance  taken 
out  by  the  compress  company  for  the  benefit  of  the  railroad  company,  and 
for  other  relief  set  forth  in  the  bill.  The  plaintiffs  in  the  suit  were  a  corpora- 
tion under  the  laws  of  Pennsylvania,  a  corporation  under  the  laws  of  New 
York,  and  a  corporation  under  the  laws  of  Rhode  Island,  on  behalf  of  them- 
selves and  of  all  other  companies  standing  in  like  position.  On  the  other  side 
were  two  corporations  under  the  laws  of  Pennsylvania,  two  corporations  un- 
der the  laws  of  Great  Britain,  a  corporation  under  the  laws  of  New  York, 
certain  residents  of  Rhode  Island,  certain  citizens  of  New  York,  certain  citi- 
zens of  Tennessee,  two  aliens,  and  forty-four  insurance  companies  of  West 
Virginia,  Pennsylvania,  New  York,  Illinois,  Louisiana,  Wisconsin,  Alabama, 
Connecticut  Ohio,  Texas,  Indiana,  and  Great  Britain.  The  defendants  peti- 
tioned for  the  removal  of  the  cause  to  the  circuit  court  of  the  United  States, 
on  the  ground  that  the  controversy  was  wholly  between  citizens  of  different 
states,  or  between  citizens  of  one  or  more  of  the  several  states  and  foreign 
citizens  and  subjects,  and  that  the  same  could  be  fully  determined  as  between 
them.  The  petition  was  denied,  and  the  cause  proceeded  to  Judgment  in  the 
state  court" 

The  opinion  is  exhaustive  upon  the  facts  declared,  and  satis- 
factorily establishes  that  both  the  railroad  company  and  the  com- 
press company  were  indispensable  parties  to  the  suit,  and  that,  there- 
fore, the  case  was  not  removable.  We  have  not  been  able  to  per- 
ceive that  the  ruling  there  in  the  slightest  degree  antagonizes  the 
ground  upon  which  the  question  here  presented  must  be  determined, 
but,  afi  we  think,  inferentially  affirms  our  position. 

We  have  thus  reviewed,  possibly  at  unnecessary  length,  the  cases 
in  the  supreme  court  having  relation  to  the  subject  of  removal  of  a 
separable  controversy,  and  they  confirm  us  in  our  opinion  that  in 
the  case  before  us  the  only  controversy  is  between  the  complainant 
and  the  individual  defendants,  and  that,  while  it  may  have  been 
proper  enough  to  join  the  trustees  as  parties  defendant,  they  were 
not  indispensable  or  necessary  parties  to  the  bill,  but  merely  formal 
parties,  without  whose  presence  the  right  as  between  the  complain* 
ant  and  the  individual  defendants  could  be  fully  determined;  and 
that  the  presence  of  the  trustees  as  parties  defendant  cannot,  be* 
cause  of  the  commimity  of  citizenship  of  one  of  them  with  the  com- 
plainant, oust  the  federal  court  of  jurisdiction.  The  refusal  of  the 
lower  court  to  remand  the  cause  was  consequently  correct 

This  conclusion  brings  us  to  the  questions  presented  upon  the 
merits  of  the  case.  We  are  not  advised  by  the  records  of  the  con- 
siderations which  led  the  court  below  to  dismiss  the  bill  without 
prejudice  to  the  right  of  the  complainant  to  assert,  in  the  foreclosure 
suit  brought  by  one  of  the  trustees  to  foreclose  the  trust  deed,  by 
answer  or  cross  bill,  the  matters  alleged  in  the  present  bill.  It  is 
manifest  that  neither  party  desired  such  disposition  of  the  case, 
since  both  have  appealed  from  the  decree.  Both  parties  had  pre- 
sented to  the  court,  by  pleadings  and  by  proofs,  tbeir  respective 
claims,  and  a  full  hearing  was  had.  There  would  seem  to  be  no  good 
reason  to  remand  the  parties  against  the  wishes  of  each  to  further 
litigation,  or  why  the  matter  in  dispute  should  not  have  here  final 
determination  upon  the  merits. 

Two  propositions  are  presented  to  our  consideration  by  counsel 
for  the  Lake  Street  Elevated  Railroad  Company  in  support  of  the 
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contention  that  a  decree  should  have  been  rendered  in  favor  of  the 
complainant  below,  which  we  will  consider  in  their  order.  It  is 
firstly  contended  that  the  |725,000  of  stock  which  Ziegler  received 
from  Underwood  and  Green,  the  contractors,  pursuant  to  the  un- 
derwriting agreement,  and  which  had  been  issued  by  the  company 
under  the  contract  between  them  and  the  company  for  the  con- 
struction of  the  railway,  was  so  issued  in  violation  of  section  13, 
art.  11,  of  the  constitution  of  the  state  of  Illinois,  repeated  in  chapter 
114,  §  21,  par.  22,  of  the  statutes  of  that  state  (3  Starr  &  C.  Ann.  St. 
1896,  p.  3236).    This  provision  is  as  follows: 

"No  such  corporation  shaU  issue  any  stock  or  bonds,  except  for  money, 
labor  or  property  actnaUy  received  and  appUed  to  the  purposes  for  which  such 
corporation  was  organized.  AU  stoclc  dividends,  and  other  fictitious  increase 
of  the  capital  stock  or  indebtedness  of  any  such  corporation,  shall  be  void." 

This  clause  of  the  constitution  has  received  construction  by  the 
supreme  court  of  the  state  in  Railroad  Co.  v.  Thompson,  103  HI.  187. 
It  was  there  held  that  the  object  of  the  provision  "was  to  prevent 
reckless  and  unscrupulous  speculators,  under  the  guise  or  pretense 
of  building  a  railroad,  or  of  accomplishing  some  other  legitimate 
corporate  purpose,  from  fraudulently  issuing  and  putting  upon  the 
market  bonds  or  stocks  that  do  not  and  are  not  intended  to  repre- 
sent money  or  property  of  any  kind,  either  in  possession  or  in  ex- 
pectancy; the  stock  or  bonds  in  such  case  being  entirely  fictitious. 
But  it  was  not  intended  by  that  provision  to  interfere  with  the  usual 
and  customary  methods  of  raising  funds  by  railroad  companies  by 
the  issue  of  their  stock  or  bonds  for  the  purpose  of  building  their 
roads,  or  of  accomplishing  other  legitimate  corporate  purposes." 
This  construction  was  approved  by  the  supreme  court  of  the  United 
States  in  Railroad  Co.  v.  Dow,  120  U.  S.  287,  7  Sup.  Ct.  482,  30  L.  Ed. 
595,  where  a  similar  constitutional  provision  of  the  state  of  Arkansas 
was  considered.  There  it  was  claimed  that  the  bonds  issued  by 
the  railway  company  were  void  because  issued  in  contravention  of 
the  constitutional  provision.  The  entire  issue  of  bonds,  amounting 
to  12,600,000,  and  the  entire  issue  of  stock,  amounting  to  |1,300,000, 
were  given  in  consideration  of  the  conveyance  to  the  company  of 
the  property  of  a  predecessor  company,  bought  by  the  trustees  under 
a  mortgage  foreclosure.  The  value  of  the  property  conveyed  did  not 
exceed  the  par  value  of  the  stock  so  given,  and  the  contention  was 
that  the  12,600,000  of  bonds  were  given  without  consideration  re- 
ceived in  money  or  property,  and  so  within  the  prohibition  of  the 
constitution.  This  court  overruled  this  contention,  and  held  the 
bonds  valid.  Mr.  Justice  Harlan,  speaking  for  the  court  (page  298, 
120  U.  S.,  page  487,  7  Sup.  Ct.,  and  page  600,  30  L.  Ed.),  says: 

"The  prohibition  against  the  issuing  of  stock  or  bonds,  except  for  money 
or  property  actually  received  or  labor  done,  and  against  the  fictitious  increase 
of  stoclc  or  indebtedness,  was  intended  to  protect  stocljholders  against  spolia- 
tion, and  to  guard  the  public  against  securities  that  were  absolutely  worth- 
less. One  of  the  mischiefs  sought  to  be  remedied  is  the  flooding  of  the  mar- 
ket with  stock  and  bonds  that  do  not  represent  anything  whatever  of  sub- 
stantial value.  In  reference  to  a  provision  in  the  constitution  of  Illinois 
adopted  In  1870,  containing  a  prohibition,  as  to  railroad  corporations,  similar 
to  that  imposed  by  the  Arkansas  constitution  upon  all  private  corporations. 
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the  supreme  court  of  tbe  former  state,  in  Railroad  Co.  t.  Tbompson,  103  m. 
187,  201,  said:  The  latter  part  of  the  clause  of  the  constitution  in  qnesUon, 
which  declares  that  all  stocks,  dividends,  and  other  fictitious  increase  of  the* 
capital  stock  or  indebtedness  of  such  corporation  shall  be  void,  we  think 
clearly  points  out  the  chief  object  which  the  constitutional  convention  sou^ 
to  accomplish  in  adopting  it;  and  to  this  we  must  look,  in  a  large  degree,  for 
a  solution  of  tiie  language  which  precedes  it  The  object  was,  doubtless,  to 
prevent  reckless  and  unscrupulous  speculators,  under  the  guise  or  pretense 
of  building  a  railroad,  or  of  accomplishing  some  other  legitimate  corporate 
purpose,  from  fraudulently  issuing  and  putting  upon  the  market  bonds  or 
stock  that  do  not,  and  are  not  intended  to,  represent  money  or  property  of  any 
kind,  either  in  possession  or  expectancy,  the  stock  or  bonds  in  such  case  being 
entirely  fictitious.  ♦  •  ♦♦  Under  this  provision  of  the  constitution,  rail- 
road companies  have  no  right  to  lend,  give  away,  or  sell  on  credit  their  IkhuIs 
or  stock,  nor  have  they  right  to  dispose  of  either,  except  for  a  present  con- 
sideration, and  for  a  corporate  purpose.*'  ''Recurring  to  the  language  on- 
ployed  in  the  Arkansas  constitution,  we  are  of  opinion  that  it  does  not  neces- 
sarily indicate  a  purpose  to  make  the  validity  of  every  issue  of  sUx^  or  bonds 
by  a  private  corporation  depend  upon  the  inquiry  whether  the  money,  prop- 
erty, or  labor  actually  received  therefor  was  of  equal  value  in  the  market 
with  the  stock  or  bonds  so  issued.  It  is  not  clear,  from  the  words  used,  that 
the  framers  of  that  instrument  intended  to  restrict  private  corporations— at 
least,  when  acting  with  the  approval  of  their  stockholders — in  the  exchange 
of  their  stock  or  bonds  for  money,  property,  or  labor  upon  such  terms  as  they 
deem  proper;  provided,  always,  the  transaction  is  a  real  one,  based  upon  a 
present  consideration,  and  having  reference  to  legitimate  corporate  purposes, 
and  is  not  a  mere  device  to  evade  the  law  and  accomplish  that  which  is  for- 
bidden. We  cannot  suppose  that  the  schema  whereby  the  appellant  acquired 
the  property,  rights,  and  privileges  in  question  for  a  given  amount  of  its  stock 
and  bonds  falls  within  the  prohibition  of  the  state  constitution.  The  benefi- 
cial owners  of  such  interests  had  the  right  to  fix  the  terms  upon  which  they 
would  surrender  those  interests  to  the  corporation  of  which  they  were  to  be 
the  sole  stockholders." 

These  cases  speak  authoritatively  to  us  the  construction  to  be  given 
the  constitutional  provision  under  consideration  and  the  principle 
upon  which  we  are  to  determine  whether  the  facts  here  involved  place 
the  issue  of  stock  in  question  under  the  ban  of  the  constitutional 
provision.  The  subscription  by  Miller  antedated  the  contract  be- 
tween the  company  and  Underwood  and  Green  by  some  months.  He 
was,  without  doubt,  pecuniarily  irresponsible.  We  are  not  informed 
of  the  object  and  purpose  of  his  subscription,  bnt  the  fact  of  his 
pecuniary  irresponsibility  does  not,  of  itself,  render  void  the  stock  is- 
sued thereon.  It  is  a  circumstance  to  be  considered  in  connection 
with  all  the  facts  of  the  case  to  ascertain  whether  that  stock  was  is- 
sued without  consideration,  and  was  fictitious.  His  subscription 
was  approved,  and  the  notes  he  was  to  give  therefor  were  later  on  ac- 
cepted by  the  board  of  directors  upon  the  condition  that  the  con- 
tractors would  accept  the  notes  as  so  much  paid  upon  the  contract 
for  the  construction  of  the  road.  We  are  not  advised  of  the  trans- 
action as  between  the  contractors  and  Miller,  but  presumably  they 
received  from  him  the  stock,  and  the  bill  so  treats  the  fact  to  be. 
The  transaction  was  probably  a  device  to  carry  into  effect  the  prior 
subscription  of  Miller,  and  to  transfer  the  stock  to  the  contractors 
in  part  payment  of  their  work  on  account.  This  conclusion  is  forti- 
fied by  the  fact  that  the  original  capital  stock  amounted  to  f 5,000,000, 
of  which  13,500,000  had  been  issued,  and  the  balance  was  unissued, 
and  represented  by  the  Miller  subscription;  and  that,  to  carry  out 
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the  contract  with  Underwood  and  Green,  the  stockholders  of  the 
company  voted  to  increase  the  capital  stock  to  f  10,000,000,  and,  as 
the  contractors  were  to  receive  under  their  contract  f6,500,000  of 
stock,  that  amount  was  made  up  of  the  increase  of  stock  and  the 
amount  subscribed  by  Miller.  The  pecuniary  irresponsibility  of  Mil- 
ler cannot,  therefore,  as  we  think,  affect  the  question,  since  that 
stock  was  issued  in  consideration  of  the  work  performed  by  the  con- 
tractors, and  was  applied  as  so  much  paid  on  the  contract  The  like 
result  follows  with  respect  to  the  stock  issued  to  Underwood  and 
Green.  It  was  issued  in  payment  of  work  done  under  contract,  their 
subscription  thereto  in  May,  1893,  being  merely  formal,  and  to  en- 
able the  issuing  of  stock  to  them  for  work  done. 

It  is  urged  that  the  value  of  the  road  constructed  did  not  exceed 
13,500,000,  and  that  the  contract  was  improvident,  and  is  presumed 
to  be  fraudulent.  We  cannot  concur  in  this  contention.  In  the 
straitened  condition  of  the  company  at  the  time  of  the  contract  the 
directors  seemed  to  have  done  the  best  they  could  to  procure  the  con- 
struction of  the  road  upon  as  favorable  terms  as  could  be  obtained. 
The  contract  appears  to  have  been  made  in  entire  good  faith  upon 
their  part.  With  |3,500,000  of  stock  and  f812,000  of  bonds  out- 
standing, but  one  mile  of  the  road  had  been  constructed,  and  the  com- 
pany was  without  means  to  continue  the  enterprise.  They  bargained 
fairly  with  the  contractors  with  respect  to  the  price  to  be  paid. 
That  price  cannot  be  measured  by  the  face  value  of  the  bonds  and 
stock  to  be  received  by  the  contractors.  The  stock  was  manifestly 
of  but  little,  if  any,  value,  and  that  purely  speculative.  The  bonds 
were  comparatively  valueless  until  completion  of  the  road,  and,  al- 
though disposed  of  by  the  contractors  under  the  underwriting  agree- 
ment at  90  cents  on  the  dollar,  had,  after  the  completion  of  the  road, 
a  market  value  of  but  52  cents  on  the  dollar.  If  any  one  has  lost 
by  the  transaction,  it  is  not  the  complainant  company,  but  those 
who,  under  the  underwriting  agreement,  and  for  the  purpose  of 
carrying  out  a  public  enterprise,  invested  their  money  in  these  bonds 
at  a  price  in  excess  of  their  real  value.  This  is  not,  we  think,  a  case 
of  fictitious  and  speculative  issue  of  stock  without  consideration, 
within  the  meaning  of  the  constitutional  provision,  as  construed  in 
the  cases  quoted.  It  possibly  may  be  better  in  the  long  run  if  the 
law  should  provide  that  all  subscriptions  of  stock  could  be  paid  only 
in  cash.  This  would  doubtless  prevent  the  floating  of  wild  and  • 
chimerical  schemes  by  which  loss  is  entailed  upon  a  community. 
But  it  must  not  be  forgotten  that  men  will  not  invest  large  capital 
in  speculative  and  hazardous  enterprises  without  being  assured  that, 
in  case  of  success,  they  shall  receive  a  profit  corresponding  relatively 
to  the  risk  assumed.  Whatever  may  be  the  correct  solution  of  the 
problem,  the  law  does  not  require  payment  of  subscription  of  stock 
to  be  in  cash.  It  may  be  paid  for  in  work,  labor,  material,  or  serv- 
ice rendered.  We  sit  to  declare,  not  to  make,  the  law,  and  are  un- 
able to  condemn  the  transaction  in  question  as  within  the  ban  of 
the  constitutional  provision. 

But  if  this  were  otherwise,  and  the  constitutional  provision  de- 
nounces this  issue  of  stock,  the  act  was  ultra  vires  the  corporation, 
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and  the  stock  was  void,  not  merely  voidable.  Bank  v.  Kennedy,  167 
U.  S.  363,  17  Sup.  Ct.  831,  42  L.  Ed.  198.  It  had  no  validity  in  the 
hands  of  a  bona  fide  purchaser  for  value,  without  notice.  The  com- 
plainant has  not  suffered  pecuniary  injury  by  its  issue,  and  cannot 
call  upon  Ziegler  to  account  for  what  he  received  upon  its  sale,  for 
that  would  be  to  affirm  a  void  transaction;  to  both  reprobate  and 
approbate. 

It  is  further  urged  by  the  Lake  Street  Elevated  Railroad  Company 
that,  where  defa^t  has  occurred  in  the  payment  of  a  large  bonded 
indebtedness,  and  an  overwhelming  majority  of  the  bondholders  de- 
sire to  prevent  foreclosure  through  some  scheme  of  reorganization 
or  by  scaling  the  bonds,  it  is  competent  for  a  court  of  equity,  to 
whom  the  minority  bondholders  have  applied  for  relief,  to  ascertain 
the  interest  of  such  minority  holders  in  the  property  and  secure 
the  same  to  them  without  foreclosure  and  sale.  We  need  not,  in 
the  present  case,  assent  to  or  dissent  from  the  proposition  in  the 
general  terms  in  which  it  is  stated,  for  there  are  several  sufficient 
reasons  which  render  the  suggestion  immaterial  to  the  case  in  hand. 
No  bondholder  has  here  applied  to  the  court  for  affirmative  relief. 
The  action  is  by  the  debtor  to  declare  certain  bonds  and  stock  to 
have  been  improperly  acquired  by  one  of  its  directors.  Its  bill  sug- 
gests no  such  state  of  facts  as  are  involved  in  the  proposition,  and 
seeks  relief  upon  no  such  predicate.  It  doubtless  is  true  that  a  court 
of  equity,  taking  upon  itself  in  foreclosure  proceedings  the  adminis- 
tration of  a  public  enterprise,  will  view  favorably,  and  lend  all  proper 
aid  to,  a  plan  of  reorganization  which  is  fair  and  just.  But  no  such 
case  is  presented  by  tiiis  bill.  It  was  broadly  suggested  at  the  bar 
that  upon  the  facts  disclosed  the  time  was  ripe  and  the  occasion 
fit  for  a  court  of  equity  to  take  a  step  in  advance,  and  to  declare 
that  it  could  rightly  determine  the  propriety  of  a  scheme  of  reor- 
ganization, and  compel  recalcitrant  bondholders  to  comply  with  it. 
This  is  certainly  a  startling  proposition,  suggesting  a  wide  departure 
from  precedent,  and  a  great  enlargement  of  equity  power.  If  the 
case  before  us  were  one  in  which  the  proposition  could  be  properly 
considered,  it  might  be  suggested  that  every  one  interested  in  an 
enterprise  must  determine  for  himself  whether  he  will  continue  in 
it  or  abandon  it;  that  a  creditor  must  determine  for  himself  whether 
he  shall  abate  his  claim  or  contend  for  the  full  amount.  While  a 
court  of  equity  will  not  lend  a  helping  hand  to  an  importunate  cred- 
itor to  exact  an  inequitable  demand,  it  may  be  suggested  that  here 
we  are  asked  by  the  corporation  debtor  to  compel  a  minority  of 
the  bondholders  to  scale  their  bonds,  and  to  accept  but  60  per  cent^ 
of  the  face  value  of  the  bonds  upon  the  same  security  now  held  for 
their  face;  the  additional  guaranty  proposed,  if  not  ultra  vires  the 
proposed  corporation  guarantor,  being,  upon  the  facts  disclosed,  of 
doubtful  value,  if  not  wholly  worthless.  In  addition  to  this,  the 
stockholders  of  the  Lake  Street  Elevated  Railroad  Company,  who 
proposed  this  scheme,  and  in  whose  interest  we  are  asked  to  en- 
force it,  designed  to  make  no  sacrifice  on  their  part  in  placing  the 
company  in  a  position  to  meet  its  obligation.  If  the  scheme  should 
be  assented  to,  and  should  prove  successful,  the  bondholders  would* 
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abate  at  least  25  per  cent,  of  their  debt,  which  would  inure  to  the 
benefit  of  the  stockholders.  In  view  of  the  further  fact  that,  as  it 
is  said,  the  assenting  bonds  are  held  or  controlled  by  the  directors 
of  the  company,  we  should  hesitate  to  declare  that  the  scheme  so 
abounds  with  equity  that  a  chancellor  should  delight  to'  render  it  his 
aid  and  assistance  if  it  were  fit  for  him  in  any  case  to  exercise  the 
powers  of  a  court  of  equity  for  the  enforcement  of  a  scheme  of  reor- 
ganization. This,  how^ever,  is  not  such  a  scheme,  but  the  mere  pro- 
posal of  a  debtor  to  its  creditors  to  compromise  the  debt. 

Upon  the  whole,  we  are  of  the  opinion  that  the  complainant's 
case  is  without  merit,  and  that  its  bill  should  have  been  dismissed 
upon  the  merits.  The  appeal  of  the  Lake  Street  Elevated  Railroad 
Company  is  denied.  The  appeal  of  the  defendants  to  the  bill  is  sus- 
tained. The  decree  is  reversed,  and  the  cause  is  remanded  to  the 
court  below,  with  directions  to  enter  a  decree  dismissing  the  bill  for 
want  of  equity;  the  costs  of  both  aj^als  to  be  taxed  against  the 
complainant  below. 


(99  Fted.  134.) 

McTIGHE  v.  KEYSTONE  COAL  CO..  Limited,  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  23,  1900.) 

No.  20. 

1.  Mortgage— Construction— Foreclosure— Application  op  Proceeds. 

A  mortgage  to  secure  bonds  and  interest  thereon  discloses  no  intention 
that.  In  case  of  sale  under  general  foreclosure  proceedings,  the  interest 
shall  be  paid  before  the  principal  from  the  proceeds,  there  being  no  pro- 
vision as  to  idistribution  thereof,  though  there  is  a  provision  that,  iu  case 
of  default  In  interest  continuing  for  six  months,  the  trustee  may  take  pos- 
session of  the  property,  and  collect  the  rents  and  profits,  and,  after  paying 
the  expenses  of  managing  it,  apply  the  balance  to  payment  of  interest  in 
the  order  In  which  the  interest  shall  have  become  due,  and  turn  the  bal- 
ance over  to  the  mortgagor;  and  another  provision  that,  in  case  of  such 
a  default  in  Interest,  the  holders  of  a  majority  of  the  bonds  can  require 
the  trustee  to  proceed  to  foreclose  the  mortgage  by  suing  out  a  scire  facias, 
and  pursuing  the  same  to  judgment,  with  leave  to  take  out  execution  for 
the  amount  of  the  interest,  and,  in  case  of  any  subsequent  default,  with 
leave  to  take  out  another  execution  for  collection  of  the  same. 

H  Same— Priority  in  Distribution. 

In  case  of  sale  of  property  by  decree  under  general  foreclosure  proceed- 
ings for  payment  of  the  overdue  debt  evidenced  by  the  bonds  which  the 
mortgage  was  given  to  secure,  the  interest  is  entitled  to  no  priority  in  pay- 
ment. In  the  absence  of  provision  in  the  mortgage  therefor,  though  the 
interest  on  the  bonds  held  by  certain  persons  had  been  paid  up  to  the  time 
of  general  default  of  Interest,  while  that  on  the  bonds  of  others  had  not 
been  paid. 

Appeal  from  the  Circuit  Ck)urt  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

D.  T.  Watson,  for  appellant. 

C.  C.  Dickey  and  W.  Q.  Guiler,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.    This  is  an  appeal  from  the  decree  of  the 
United  States  for  the  Western  district  of  Pennsylyania  dismissing 
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exceptions  filed  by  James  M.  Bailey  to  the  report  of  the  master 
appointed  to  distribute  a  fund  realized  from  the  foreclosure  of  a 
mortgage  of  coal  situate  in  Pennsylvania  and  West  Virginia,  given 
by  the  Keystone  Coal  Company,  Limited,  a  limited  partnership 
association  under  the  laws  of  Pennsylvania,  to  secure  its  certain 
coupon  bonds  aggregating  |275,000.  The  Keystone  Coal  Company, 
Limited,  a  joint-stock  association,  organized  under  the  act  of  as- 
sembly of  Pennsylvania  approved  June  2,  1874,  and  its  several  sup- 
plements, for  the  purpose  of  raising  money  wherewith  to  carry  on 
its  business  of  the  mining,  transportation*  and  sale  of  coal,  sold 
and  delivered  550  of  its  bonds,  aggregating  |275,000,  dated  April 
1,  1879,  payable  April  1,  1887,  bearing  6  per  cent  interest,  and  hav- 
ing semiannual  interest  coupons  attached.  To  secure  these  bonds  the 
coal  company  executed  a  mortgage  of  its  coal  property,  situate  in 
Washington  county.  Pa.,  and  Brooke  county,  W.  Va.,  to  the  Safe-De- 
posit Company  of  the  City  of  Pittsburg,  as  trustee  for  the  bondhold- 
ers. By  its  bonds  the  coal  company  promised  to  pay  the  principal 
debt  on  April  1, 1887,  and  to  pay  the  interest  semiannually  on  April 
1st  and  October  1st  in  each  year,  "upon  presentation  and  surrender 
of  the  annexed  coupons  as  they  severally  fall  and  become  due"; 
and  it  stipulated  that,  in  the  event  of  default  in  payment  of  any  in- 
terest coupon  for  six  months,  the  principal  and  interest  might  be 
made  due  and  payable  immediately  in  the  manner  provided  by  the 
mortgage.  The  mortgage  provided,  in  effect,  in  article  1,  that,  in 
case  default  be  made  in  the  payment  of  any  semiannual  install- 
ment of  interest,  and  the  same  remain  unpaid  for  six  months,  or 
in  case  default  be  made  for  six  months  in  the  payment  of  any  taxes, 
assessments,  or  other  governmental  charges  on  said  premises,  the 
lien  whereof  might  or  could  be  held  prior  to  the  lien  of  this  mort- 
gage, and  in  case  default  be  made  in  the  payment  of  the  principal 
of  said  bonds,  when  due,  then,  in  any  and  every  such  case  of  de- 
fault, it  should  be  lawful  for  the  trustee  for  the  time  being,  person- 
ally or  by  his  attorneys  or  agents,  to  enter  the  said  premises,  and 
"to  have,  hold,  possess,  and  enjoy,  operating  the  said  coal  underly- 
ing said  described  premises,  and  to  mine,  take,  and  carry  away  the 
same,''  and  to  collect  and  receive  all  rents,  revenues,  incomes,  is- 
sues, and  profits  of  the  said  association,  and  from  all  coal  mined 
out  of  and  from  said  premises,  and,  after  deducting  therefrom  the 
expenses  of  entering  and  managing  said  property,  to  apply  the 
balance  thereof,  first,  to  the  payment  of  all  overdue  interest  on  the 
said  bonds,  with  interest  thereon,  in  the  order  in  which  said  inter- 
est shall  have  become  due ;  and,  second,  to  the  payment  of  interest 
accruing  after  such  default  and  entry  by  the  trustee,  and  during 
its  possession,  without  preference  between  bondholders;  and,  if  any 
surplus  remains  after  these  payments,  the  same  to  be  paid  to  the 
treasurer  of  said  association.  Article  2  of  the  mortgage  provides 
for  the  issuing  of  a  scire  facias  upon  default  in  the  payment  of  any 
semiannual  interest  which  shall  remain  unpaid  for  six  months 
after  the  same  shall  become  due  and  be  demanded,  upon  written 
demand  by  the  bondholders,  and  for  the  prosecution  of  the  same  to 
judgment,  with  leave  to  take  out  execution  for  the  amount  of  said 
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interest,  and,  in  case  of  any  subsequent  default,  with  leave  to  take 
out  another  execution  for  the  collection  of  the  same.  The  Key- 
stone Coal  Company,  Limited,  paid  in  full  to  all,  except  a  few,  of 
the  bondholders,  the  semiannual  interest  coupons  which  matured 
in  1879,  1880,  1881,  and  on  April  1,  1882.  James  M.  Bailey  is  one 
of  the  bondholders  who  did  not  receive  payment  for  his  coupons 
maturing  prior  to  the  general  default  in  October,  1882.  The  rea- 
son was  that  there  was  not  enough  money  in  the  treasury  of  the 
comi^any  at  the  various  interest  periods  to  pay  all  coupons,  and 
some  coupon  holders  were  paid  in  full  in  preference  to  the  appel- 
lant and  a  few  others.  Of  these  unpaid  coupons  maturing  prior 
to  October,  1882,  the  appellant  owns  an  aggregate  of  |14,157.  Some 
of  these  coupons  were  detached  from  their  bonds,  and  were  bought 
by  the  appellant  from  the  original  holders  at  various  times,  he 
paying  full  value  therefor.  The  trustee  under  the  mortgage  never 
proceeded  to  foreclose  the  same.  In  1897,  McTighe,  a  citizen  of 
New  York,  and  a  bondholder,  filed  his  bill  in  the  circuit  court  for 
the  Western  district  of  Pennsylvania,  praying  an  account,  a  fore- 
closure of  the  mortgage,  or  sale,  and  a  receiver.  The  court  appoint- 
ed the  Safe-Deposit  &  Trust  Company  (the  trustee  named  in  the 
mortgage)  receiver  of  the  mortgaged  property,  and  directed  it  to 
take  possession  thereof.  By  its  final  decree  the  court  ordered  the 
trust  company,  as  receiver  and  trustee,  under  the  terms  of  the 
mortgage,  and  also  in  pursuance  of  the  order  and  decree  of  the 
court,  to  offer  the  mortgaged  property  at  public  sale,  and  sell  the 
same.  In  its  said  decree  the  court  made  a  finding  of  fact  that  only 
part  of  the  interest  coupons  maturing  prior  to  April  6,  1882,  were 
paid  by  the  mortgagor,  some  such  remaining  unpaid,  and  directed 
an  account  to  be  stated  of  the  amount  due  on  account  of  said  bonds, 
and  appointed  W.  H.  Blair,  Esq.,  master,  to  state  such  account, 
and  to  determine  all  disputes  of  the  holders  of  the  various  bonds 
and  coupons,  and  to  determine  the  respective  rights  and  priorities 
of  each  to  share  in  the  purchase  money  derived  from  the  sale  of  the 
property  and  paid  into  the  treasury  of  the  court.  |29,750  was  realiz- 
ed from  the  sale  of  the  mortgaged  property.  The  master  found 
the  facts  as  to  the  payment  of  interest  coupons  and  the  amount 
and  classes  of  coupons  owned  by  Bailey  as  above  stated.  Bailey 
claimed,  under  the  terms  of  the  bond  and  mortgage,  to  be  allowed, 
out  of  the  fund  realized,  payment  in  full  for  the  unpaid  interest 
coupons  maturing  prior  to  October  1,  1882,  as  above  stated,  prior 
to  the  allowance  of  any  dividend  on  the  principal  of  said  bonds, 
and  also  prior  to  other  coupons  maturing  subsequent  to  the  said 
date  of  general  default  in  the  payment  of  interest  coupons.  The 
master  disallowed  this  claim,  and  reported  a  schedule  of  distribu- 
tion, allowing  all  bond  and  coupon  holders  to  recover  a  propor- 
tionate part  of  said  fund,  based  upon  th6  aggregate  amount  of 
bonds  and  interest  coupons  owned  by  each,  respectively,  without 
any  priority  or  preference  in  respect  ^f  coupons  which  matured 
and  were  unpaid  prior  to  the  general  default  in  the  payment  of 
interest,  and  which  were  owned  by  Bailey  and  others,  belonging  to 
the  various  classes  of  which  the  holders  of  part  had  been  paid  in 
89  C.C.A.— 29 
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full  by  the  company.  Bailey  filed  exceptions  to  the  master's  re- 
port, alleging  that  the  master  erred  in  not  allowing  his  claim  to  a 
preference  in  distribution.  After  argument,  the  court,  per  Buffing- 
ton,  J.,  dismissed  these  exceptions,  and  confirmed  the  pro  rata 
distribution,  and  entered  a  final  decree  to  that  effect.  Thereupon 
Bailey  appealed,  assigning  the  dismissal  of  his  exceptions  claiming 
such  preference  as  error. 

The  contentions  of  the  aj^Ilant,  as  gathered  from  his  exceptions 
filed  and  his  argument  before  this  court,  are:  First,  that  the  terms 
of  the  mortgage  disclose  an  intention  that  the  interest  first  due  shall 
be  first  paid,  and  that  this  intention  so  disclosed  requires  that  the 
unpaid  coupons  held  by  appellant  maturing  prior  to  October,  1882, 
should  be  paid  before  subsequently  maturing  coupons,  and  before 
the  principal  of  the  bonds;  and,  second,  that  the  holders  of  interest 
coupons  belonging  to  a  class  of  which  part  had  been  paid  in  full, 
and  which  matured  prior  to  the  date  of  general  default,  are  entitled, 
on  general  equitable  principles,  to  be  paid  in  full  before  the  prin- 
cipal of  the  bonds,  and  subsequently  maturing  coupons  are  entitled 
to  share  in  the  distribution  of  the  funds  in  the  hands  of  the  trustee. 
As  to  the  first  contention,  we  are  of  opinion,  after  a  careful  exam- 
ination of  the  terms  of  the  mortgage,  that  the  only  case  in  which 
an  intention  is  disclosed  that  the  interest  first  due  shall  be  first  paid 
is  in  the  event  of  the  entry  and  possession  by  the  trustee,  under 
the  power  given  in  the  mortgage,  to  operate  the  property,  where 
there  is  default  in  the  payment  of  interest  as  provided  for  in  the 
first  article  of  the  agreement  between  the  mortgagor  and  the  trus- 
tee, as  set  forth  in  the  mortgage.  It  is  plain,  from  a  careful  read- 
ing of  this  article,  that  it  was  the  intention  of  the  parties  to  make 
8i)ecial  provision  for  the  payment  of  overdue  interest,  in  order  that 
the  mines  might  be  carried  on  as  a  going  concern,  and  to  that  end, 
after  operating  expenses,  etc.,  were  paid,  that  the  interest  due  should 
be  paid  out  of  the  profits  as  a  prudent  administrator  of  his  own 
property  would  pay  it,  to  prevent  litigation  and  interference  with 
the  orderly  conduct  of  business.  The  only  other  reference  to  the 
payment  or  collection  of  interest  contained  in  the  mortgage  is  in 
the  second  article  of  the  agreement  referred  to.  It  is  therein  pro- 
vided that,  in  case  of  default  of  an  installment  of  interest,  a  majority 
in  value  of  the  holders  of  the  bonds  can  require  the  trustee  to  pro- 
ceed to  a  foreclosure  of  the  mortgage  by  suing  out  a  scire  facias, 
and  pursuing  the  same  to  judgment,  with  leave  to  take  out  execu- 
tion for  the  amount  of  interest  due,  etc.  This  special  provision  for 
the  collection  of  interest  is  confined  and  limited  by  its  terms  to  the 
special  conditions  therein  mentioned.  There  is  nowhere  else  any 
language  of  the  mortgage  from  which  an  inference  can  be  drawn 
that  the  security  of  the  same  was  intended  to  specially  prefer  the 
payment  of  overdue  interest  to  the  payment  of  the  principal,  to  which 
it  was  appurtenant.  No  provision  is  made  as  to  how  the  proceeds 
of  a  sale  under  general  foreclosure  proceedings  shall  be  distributed. 
That  matter  is  left  to  be  determined  upon  the  general  principles 
governing  the  sale  of  property  under  foreclosure  proceedings.  Nor 
do  we  think  that  on  "general  principles  of  equity"  tiie  holders  of  con- 
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pons  maturing  prior  to  October,  1882,  are  entitled  to  be  paid  in  full, 
because  certain  similar  coupons  were  paid  before  the  general  de- 
fault. The  sale  of  the  property  made  by  decree  of  the  court  under 
general  foreclosure  proceedings  was  for  the  purpose  of  paying  the 
overdue  debt  evidenced  by  the  bonds  which  the  mortgage  was  given 
to  secure.  The  principal  and  the  accrued  interest  represented  the 
debt  evidenced  by  each  bond  and  its  coupons,  but,  in  the  absence 
of  any  stipulation  in  the  mortgage  contract  to  that  effect,  there  is  no 
priority  or  preference  due  to  the  interest  or  the  coupons  represent- 
ing them.  The  fact  that  certain  coupons  of  the  same  class  as  those 
represented  in  this  suit  had  been  paid  by  the  company  prior  to  the 
general  default  of  interest  can  give  no  superior  equity  to  these  un- 
paid coupons.  Those  holding  the  paid  coupons  had  a  right  to  re- 
ceive the  money,  and  in  doing  so  infringed  upon  no  right  of  the 
holders  of  the  unpaid  coupons.  There  was  that  much  less  debt  due, 
and,  in  the  case  of  a  going  and  solvent  concern,  that  was  beneficial, 
and  not  detrimental,  to  the  other  creditors.  The  principle  is  the 
same  as  would  obtain  in  case  payment  had  been  made  to  others 
of  a  part  of  the  principal  of  their  bonds,  or  if  they  had  collected  a 
part  by  execution  against  property  of  the  Keystone  Coal  Company 
not  included  in  the  mortgage.  In  the  case  supposed,  as  in  the  case 
at  bar,  the  proceeds  are  to  be  applied  to  the  debt  remaining  unpaid, 
with  its  accrued  interest.  In  the  language  of  Ketchum  v.  Duncan, 
90  U.  S.  659,  24  L.  Ed.  868: 

**The  coupons  are  mere  representatives  of  the  claim  for  interest.  The 
obligation  of  the  debtor,  evinced  by  them,  cannot  be  higher,  nor  entitled  to 
greater  privileges,  than  it  would  be  had  the  bonds  in  their  body  undertaken 
the  payment  of  interest." 

We  think  this  case  (96  U.  S.  659,  24  L.  Ed.  868)  is  decisive  of  the 
question  in  this  appeal.  As  this  was  the  opinion  of  the  master  ap- 
pointed by  the  court  below,  and  as  the  exception  to  his  report  in 
this  respect  was  overruled  by  the  said  court,  the  decree  of  the  court 
below  in  the  premises  is  affirmed. 


(99  Fed.  170.) 
SOUTHERN  RY.  CO.  v.  CITY  OP  MEMPHIS.  ] 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  13,  1899.) 
No.  708. 

On  Petition  for  Rehearing.    Modified. 
For  former  opinion,  see  97  Fed.  819. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  CLARK,  District 
Judge. 

LURTON,  Circuit  Judge.  Attention  has  been  called  by  a  petition 
to  rehear,  filed  by  the  Southern  Railv^^ay  Company,  to  the  fact  that 
the  resolution  of  the  city  council  of  Memphis  required  the  railroad 
company  to  remove  the  whole  of  its  Washington  street  track,  in- 
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eluding  that  west  of  Main  street  as  well  as  that  lying  east  of  said 
street,  and  that  a  decree  affirming  that  of  the  circuit  court  without 
modification  would  deny  relief  against  the  threatened  action  of  the 
city  in  respect  of  the  track  on  Washington  street  west  of  Main  street. 
The  opinion  of  the  court  treated  the  issue  presented  by  the  parties  as 
involving  only  that  part  of  the  track  east  of  Main  street,  for  to  that 
alone  was  applicable  the  provision  that  it  should  be  operated  only  by 
horse  or  other  animal  power.  West  of  Main  street  the  track  might, 
by  express  provision  of  the  grant,  be  operated  by  steam  power.  It  is 
clear  that  the  grant  has  not  terminated  west  of  Main  street  for  the 
reasons  which  apply  to  the  track  east  of  Main,  and  that,  if  the  city 
has  a  right  to  remove  the  track  west  of  Main  on  Washington,  it  must 
be  so  for  reasons  not  covered  by  the  opinion  filed.  It  is  suggested  by 
counsel  for  the  appellee  that,  if  the  track  east  of  Main  cannot  be  oper- 
ated and  the  franchise  has  terminated  as  a  consequence  of  the  con- 
ditions imposed  by  the  grant,  the  track  west  of  Main  must  likewise 
fail  for  want  of  any  physical  connection  with  the  principal  tracks 
of  the  company  owning  it.  The  facts  show,  however,  that  the  Mem- 
phis &  Charleston  Kailroad  Company  had  a  track  over  Broadway, 
which  connected  with  a  track  of  the  Illinois  Central  Railroad  on  the 
river  front,  and  that  the  west  end  of  this  Washington  street  track 
also  connects  on  the  river  front  with  this  Illinois  Osntral  track.  It 
also  appears  that  by  paying  transfer  charges  the  Memphis  &  Charles- 
ton Railroad  Company  and  its  successor,  the  Southern  Railway  Com- 
pany, may  and  does  use  this  connection,  and  thus  utilizes  its  own 
track  on  the  river  front  west  of  Washington,  and  may  in  the  same 
way  use  its  track  on  Washington  between  Front  and  Main.  There 
is  shown,  therefore,  no  such  impossibility  of  use  or  long-continued 
disuse  of  the  track  west  of  Main  as  to  justify  a  decree  based  on  either 
abandonment  or  inherent  limitation  by  impossibility  of  future  use. 
The  decree  of  the  court  below  will  therefore  be  so  modified  as  to 
continue  the  injunction  granted  so  far  as  to  restrain  any  removal 
of  the  track  west  of  Main  street,  but  in  other  respects  the  decree 
will  be  aflftrmed.  In  view  of  this  modification  of  our  former  decree, 
the  costs  of  appeal  must  be  divided,  the  appellee  paying  one-third  and 
appellant  the  remainder. 


(99  Fed.  187.) 

HUDSON  RIVER  PULP  &  PAPER  CO.  v.  H.  H.  WARNER  &  CO..  Limited. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  5,  1900.) 

No.  71. 

1.  Appeal— Review— Cause  Tried  before  Referee. 

Where  the  trial  of  an  action  at  law  is  had  before  a  referee,  with  instme- 
tions  to  report  the  testimony,  with  findings  of  fact,  to  the  court,  and  the 
court  subsequently  makes  the  findings  of  fact  its  own,  and  renders  judg- 
ment thereon,  the  only  question  which  can  be  reviewed  on  a  writ  of  error  is 
whether  the  facts  found  sustain  the  Judgment 
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2.  3amb— Findings  op  Fact— Foreign  Laws. 

The  law  of  a  foreign  country  being  required  to  be  proved  as  a  fact  in 
the  courts  of  this  coimtry,  a  finding  by  a  referee  as  to  such  law  is  a  finding 
of  fact,  not  subject  to  review  as  a  question  of  law. 

8.  Foreign  Corporations—Rights  of  American  Stockholders— Laws  Gov- 
erning. 

A  citizen  of  the  United  States  who  becomes  a  stockholder  in  a  foreign 
corporation  holds  his  stock  subject  to  the  laws  and  policy  of  the  country 
of  the  corporation's  domicile,  and  where,  by  an  amendment  of  its  by-laws, 
the  corporation  acquires  a  lien  which,  imder  the  laws  of  the  country,  is 
paramount  to  the  lien  of  a  previous  pledgee,  the  priority  of  such  lien 
must  be  recognized  by  the  courts  of  the  United  States. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  a  writ  of  error  to  the  circuit  court,  Southern  district  of  New  York, 
to  review  a  judgment  entered  upon  the  confirmation  of  report  of  a  referee 
dismissing  the  complaint.  The  plaintiff  in  error  was  plaintiff  below.  The 
cause  being  at  issue  on  the  law  side  of  the  court,  a  stipulation  was  entered 
into  waiving  the  intervention  of  a  jury,  and  consenting  that  judgment  might 
be  entered  upon  the  report  of  the  referee  with  the  same  force  and  effect  as 
upon  a  hearing  and  decision  of  the  court,  requiring  the  referee  to  make  special 
findings  of  law  and  fact,  and  to  return  all  the  evidence  introduced  before 
him,  which  evidence  should  thereby  become  part  of  the  report,  and  providing 
that  said  report  should  be  subject  to  like  exceptions  as  other  reports  of 
referees,  and  should,  when  adopted  by  the  court,  have  the  same  force  and 
effect,  and  should  be  deemed  findings  of  the  court.  The  order  of  reference 
conformed  to  the  stipulation.  The  referee,  having  heard  the  cause,  duly  filed 
a  report  containing  certain  findings  of  fact,  and  a  conclusion  of  law  therefrom 
that  defendant  was  entitled  to  judgment  dismissing  the  complaint  on  the 
merits.  Thereafter  defendant  applied  to  the  circuit  court  for  judgment  upon 
said  report  The  court  ordered  that  **the  findings  of  fact  of  the  referee  be, 
and  the  same  are  hereby,  adopted  as  and  for  the  findings  of  this  court";  and 
further  found,  as  a  conclusion  of  the  law,  that  defendant  was  entitled  to  judg- 
ment, and  adjudged  that  defendant  have  judgment  dismissing  the  judgment. 
This  judgment  recited  the  procedure  in  the  cause  already  set  forth,  concluding 
with  the  statement,  "this  action  and  the  issues  therein  having  been  tried  by 
the  court  without  the  intervention  of  a  jury."  This  is  a  manifest  error,  the 
cause  was  not  tried  by  the  court,  and  it  must  be  presumed  that  the  state- 
ment was  not  eliminated  by  the  judge  from  the  decree  he  signed,  solely  be- 
cause his  attention  was  not  called  to  it. 

Louis  Marshall,  for  plaintiff  in  error. 
David  Willcox,  for  defendant  in. error. 

Before  WALLACE,  LACOMBE,  and  SHEPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
action  was  brought  to  recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  the  refusal  of  defendant,  an 
English  corporation,  to  transfer  to  the  name  of  the  plaintiff  upon 
its  books  500  shares  of  stock.  This  stock  had  been  issued  to  Hulbert 
H.  Warner,  in  whose  name  it  stood  on  the  books  of  the  company, 
and  who  held  certificate  therefor.  He  became  indebted  to  plaintiff 
in  1891,  and  assigned  this  stock  as  collateral,  and  subsequently,  be- 
ing unable  to  pay  his  debt,  made  his  conveyance  absolute.  At  the 
time  Warner  pledged  his  stock,  and  for  two  years  thereafter,  the 
articles  of  association  of  the  defendant  provided,  in  the  case  of 
shares  not  fuUy  paid  up,  that  the  directors  might  refuse  to  register 
a  transfer  by  a  member  against  whom  the  company  had  an  unsatis- 
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fied  claim,  and  that  the  company  should  have  a  first  and  paramount 
lien  upon  such  shares,  registered  in  the  name  of  any  member  for 
any  debt  due  by  him  to  the  company.  The  instrument  of  transfer 
executed  by  Warner,  and  the  certificate  representing  said  shares, 
were  not  presented  to  defendant  by  plaintifT,  nor  was  a  transfer 
of  said  shares  demanded  until  subsequent  to  June  1,  1893.  nor  did 
defendant  receive  until  subsequent  to  that  date  any  notice  that 
plaintiff  had  or  claimed  to  have  any  interest  in  said  shares.  Mean- 
while, and  on  May  15,  1893,  defendant  amended  its  articles  of  asso- 
ciation so  as  to  give  it  a  paramount  lien  against  a  stockholder's 
shares  for  any  indebtedtaess  from  him  to  the  company,  whether  the 
shares  were  or  were  not  fully  paid  up.  During  all  the  times  men- 
tioned in  the  complaint  Warner  was  indebted  to  defendant  in  the 
sum  of  over  $200,000,  which  is  greatly  in  excess  of  the  value  of  the 
500  shares. 

The  writ  of  error  presents  little  for  the  consideration  of  this  court, 
since  the  trial  was  had  before  a  referee.  The  supreme  court  in 
Shipman  v.  Mining  Co.,  158  U.  S.  3G1,  15  Sup.  Ct.  887,  39  L.  Ed.  1016, 
which  sanctions  the  practice  of  sending  a  cause  to  a  referee,  with 
instructions  to  report  the  testimony,  with  the  findings  of  fact  and 
of  law,  to  the  court,  indicates  the  functions  of  the  reviewing  court 
in  these  words: 

**As  the  court  in  Its  judgment  ordered  his  findings  to  stand  as  the  findinpt 
of  the  court,  the  only  questions  before  this  court  are  whether  the  facts  found 
by  the  referee  sustain  the  judgment.  As  the  case  was  not  tried  by  the  cir- 
cuit court  upon  a  waiver  in  writing  of  a  trial  by  jury,  this  court  cannot  reriew 
exceptions  to  the  admission  or  exclusion  of  evidence,  or  to  findings  of  fact 
by  the  referee,  or  to  his  refusal  to  find  facts  as  requested." 

See,  also,  two  recent  decisions  of  this  court.  Railroad  Co.  t. 
Clark,  35  C.  C.  A.  120,  92  Fed.  971,  983,  and  Steel  v.  Lord.  35  a  C. 
A.  555,  93  Fed.  728. 

The  first  29  assignments  of  error  present  exceptions  to  the  admis- 
sion of  evidence,  which  cannot  be  reviewed  here.  The  referee  was 
called  upon  to  find,  and  did  find,  what  provisions  of  English  stat- 
utes were  in  force,  and  what  was  the  law  of  England,  at  the  sev- 
eral dates  with  which  the  case  is  concerned,  touching  the  power 
of  corporations  created  under  English  statutes  to  amend  their  ar- 
ticles of  association,  and  to  refuse  to  register  transfers  of  stock, 
and  what  liens  were  or  were  not  created  under  English  law  by  trans- 
actions such  as  took  place  in  this  case,  and  what  were  the  relative 
priorities  of  such  liens  under  the  same  law.  It  is  elementary  law 
that  our  courts  do  not  take  notice  of  foreign  law,  unless  it  be  proved 
as  a  fact  in  the  case.  Talbot  v.  Seeman,  1  Cranch,  38,  52  L.  Ed.  15; 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  446,  9 
Sup.  Ct.  409,  32  L.  Ed.  788.  The  findings  of  the  referee,  therefore, 
as  to  English  law,  statute  or  common,  are  findings  of  fact  not  review- 
able here.  This  disposes  of  the  30th,  32d,  33d,  36th,  and  37th  as^ 
signments  of  error.  The  31st  assignment  covers  an  exception  to  a 
finding  of  the  refei'ee  that  upon  May  15, 1893,  the  defendant  amended 
its  articles  of  association  in  certain  specified  particulars.  This  was 
either  purely  a  question  of  fact,  or  if  it  were  a  mixed  question,  de- 
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pending  in  part  upon  a  determination  as  to  what  procedure  would, 
under  English  law,  affect  an  amendment,  the  finding  was  neverthe- 
less a  finding  of  fact.  Findings  by  the  referee  as  to  the  state  of 
the  account  between  Warner  and  defendant  on  certain  specified 
days,  and  as  to  what  agreement  was  entered  into  between  them  on 
or  about  November  20,  1890,  are  made  the  subject  of  the  34th  and 
35th  assignments  of  error.    They  are  manifestly  findings  of  fact. 

The  remaining  assignments  of  error  present,  in  varying  forms  of 
words,  an  exception  to  the  conclusion  of  law  which  the  referee  and 
the  court  drew  from  the  facts  found.  These  assignments  fully  pre- 
sent the  question  whether  the  findings  warrant  the  conclusion,  but 
that  question  is  no  longer  an  open  one  in  this  court.  It  being 
established  that  under  the  law  of  England,  upon  the  facts  set  forth 
above,  the  defendant,  by  its  amendment  of  May  15,  1893,  would 
secure  a  lien  upon  the  shares  paramount  to  the  one  which  plaintiff 
had  obtained  two  years  before,  we  are  constrained,  by  the  deci- 
sion of  the  supreme  court  in  Railway  CJo.  v.  Gebhard,  109  U.  S.  527, 
3  Sup.  Ct.  363,  27  L.  Ed.  1020,  to  hold  that  the  plaintiff  here  was  not 
entitled  to  recover.    The  judgment  is  affirmed. 


(99  Fed.  192.) 

METROPOLITAN  ST.  HY.  CO.  ▼.  GUMBY. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  5,  1900.) 

No.  38. 

Testtmont  of  Deceased  Witness  in  Another  Action. 

Testimony  in  an  action  by  an  infant  claiming  damages  for  his  pain  and 
suffering  from  an  injury  is  not  admissible  Ube  witness  having  died  in  the 
meantime)  in  a  subsequent  action  against  the  same  defendant  by  the  in- 
fant's mother,  claiming  damages  for  loss  of  his  services;  there  being  no 
privity  between  the  plaintiffs. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  a  writ  of  error  to  review  a  judgment  of  the  circuit  court, 
Southern  district  of  New  York,  in  favor  of  Anne  Gumby,  defendant 
in  error,  who  was  plaintiff  below.  The  judgment  was  based  upon  a 
verdict  against  defendant  below  awarding  damages  for  loss  of  serv- 
ices of  plaintiff's  son,  George  Gumbv,  a  child  5  years  of  age  at  the  time 
of  the  accident,  who  was  injured  by  one  of  defendant's  cars  May  22, 
1897.    The  facts  suflftciently  appear  in  the  opinion. 

Charles  P.  Brown,  for  plaintiff  in  error. 
M.  P.  O'Connor,  for  defendant  in  error. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  All  assignments  of  error,  save  one, 
were  abandoned  by  plaintiff  in  error  upon  the  argument,  and  that  one 
only  need  be  discussed.  One  of  the  eyewitnesses  of  the  accident 
was  Macon  Lyons.    He  was  dead  at  the  time  of  the  trial  of  the 
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cause  at  bar,  but  had  testified  with  great  fullness  to  what  he  saw 
of  the  accident,  upon  the  trial  of  an  action  brought  by  Elizabeth 
Clayton,  grandmother  of  G^eorge  Gumby,  as  guardian  ad  litem, 
against  the  same  defendant,  to  recover  for  pain  and  suffering,  and 
for  any  permanent  loss  of  ability  to  work,  caused  by  the  accident 
After  introducing  some  testimony  which  is  not  especially  persuasive, 
plaintiff's  counsel  offered  to  read  the  testimony  of  Lyons  taken  in 
the  son's  action.  It  would  appear  from  the  record  that  the  atteu- 
tion  of  the  trial  judge  was  not  at  ii\e  time  called  to  the  circum- 
stance that  the  guardian  ad  litem  who  prosecuted  the  former  action 
was  not  the  infant's  mother  (the  present  plaintiff),  but  his  grand- 
mother. Defendant  objected  that  he  knew  of  no  rule  of  law  that 
made  it  competent  testimony.  Tlie  objection  was  overruled,  and 
the  testimony  read,  defendant  reserving  an  exception.  The  objec- 
tion is  not  formulated  in  specific  terms,  to  the  effect  that  what 
was  offered  was  hearsay,  and  not  within  any  of  the  exceptions  which 
are  recognized  to  the  rule  that  hearsay  is  incompetent.  Neverthe- 
less, since  the  objection  urged  here  is  of  such  sort  that  nothing 
could  have  been  done  by  the  party  offering  the  evidence  to  over- 
come such  objectioh,  we  may  with  entire  propriety  dispose  of  tiie 
question  raised  here. 

The  statutes  of  New  York  (section  830,  Code  Civ.  Proc.)  provide 
that: 

'^Wbere  a  party  or  a  witness  has  died  or  become  insane  since  the  trial  of  an 
action  ♦  ♦  ♦  the  testimony  of  the  deceased  or  insane  person  •  •  • 
taken  or  read  in  evidence  at  the  former  trial  ♦  ♦  ♦  may  be  given  or  read 
in  evidence  at  a  new  trial  ♦  ♦  ♦  subject  to  any  other  legal  objections  to 
the  competency  of  the  witness,  or  to  any  legal  objection  to  testimony  or  any 
question  put  to  him." 

It  is  manifest  that  this  does  not  touch  the*  point  at  issue.  It 
provides  only  for  new  trials  of  the  same  action  in  which  the  de- 
ceased witness  testified.  We  find  no  other  section  of  the  Code  au- 
thorizing the  admission  of  such  testimony,  and  the  question  raised 
here  will  have  to  be  disposed  of  under  the  principles  of  the  com- 
mon law. 

The  entire  reliance  of  the  plaintiff  seems  to  be  upon  a  paragraph 
in  the  sixteenth  edition  of  Greenleaf  on  Evidence,  enlarged  and  an- 
notated by  Prof.  Wigmore,  published  in  1899.  The  paragraph  (which 
is  the  annota tor's)  is  section  168a,  and  reads  as  follows: 

"As  to  the  parties,  all  that  is  essential  is  that  the  present  opponent  should 
have  had  a  fair  opportunity  of  cross-examination.  Consequently  a  change  of 
parties  which  does  not  effect  such  a  loss  does  not  prevent  the  use  of  the  testi- 
mony,— as,  for  example,  a  change  by  which  one  of  the  opponents  is  omitted, 
or  by  which  a  merely  nominal  party  is  added.  And  the  principle  also  admits 
the  testimony  where  the  parties,  though  not  the  same,  are  so  privy  in  interest 
— as  where  one  was  an  executor,  or  perhaps  a  grantor — that  the  same  motive 
and  need  for  cross-examination  existed." 

A  very  large  number  of  .cases  are  cited  by  the  annotator,  all  of 
which  have  been  examined  by  the  court.  If  the  propositions  above 
quoted  are  read  with  the  qualifications  which  are  indicated  bj 
the  illustrative  examples  given  in  the  paragraph,  they  are  sound, 
and  abundantly  supported  by  authority.    If  they  are  to  be  read, 
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however,  as  plaintiff  reads  them,  namely,  as  asserting  that  evidence 
of  a  deceased  witness  may  be  read  in  any  subsequent  suit  when 
it  appears  that  the  same  issue  is  involved,  that  the  witness  testi- 
fied under  the  sanction  of  an  oath,  that  he  was  confronted  with 
the  person  against  whom  the  testimony  is  offered,  and  that  the 
latter  had  the  opportunity  of  cross-examination,  then  it  is  not  sup- 
ported by  the  authorities  to  which  our  attention  has  been  caUed, 
or  which  we  have  been  able  to  discover.  Stated  thus  baldly,  the 
proposition  imports  that  when,  for  example,  the  derailment  of  a 
train  because  of  a  misplaced  switch  has  caused  injury  to  a  score 
of  passengers,  and  a  witness  has  testified  to  the  circumstances  of 
the  accident  in  an  action  brought  by  A.  to  recover  for  his  injuries, 
and  has  since  died,  the  evidence  of  such  witness  may  be  read  by 
any  other  injured  passenger  upon  the  subsequent  trial  of  his  action 
for  damages.  No  case  has  been  found  which  lends  the  slightest  sup- 
port to  any  such  proposition.  In  all  of  them  it  is  postdated  that 
the  parties  must  be  substantially  the  same,  or,  if  they  are  not, 
that  the  newcomer  must  be  a  privy  with  the  former  party  in  blood, 
in  estate,  or  in  law.  There  seems  to  have  been  some  relaxation 
of  the  rule  in  criminal  causes.  Thus,  in  Charlesworth  v.  Tinker, 
18  Wis.  633,  the  deceased  witness  had  testified  on  a  prosecution 
of  defendant  for  assault,  and  the  testimony  was  read  upon  the 
trial  of  a  civil  action  against  the  same  defendant  for  the  same  as- 
sault. The  court  places  its  decision  on  the  ground  that  under  the 
statutes  of  Wisconsin  the  complainant  in  a  criminal  prosecution 
for  an  assault  and  battery  has  control  of  the  prosecution,  and 
may  examine  all  witnesses  sworn  at  the  trial.  In  Reg.  v.  Beeston, 
20  Eng.  Law  &  Eq.  529,  the  deposition  of  a  wounded  person,  taken 
before  the  magistrate  in  presence  of  the  prisoner  (charged  with 
assault  with  intent,  etc.),  and  where  the  prisoner  has  the  -oppor- 
tunity of  cross-examination,  was  held  admissible  on  the  trial  of 
an  indictment  for  murder,  the  assaulted  person  having  died.  Here 
the  real  question  is  as  to  identity  of  the  issue.  The  parties  were 
the  same, — the  queen  and  the  prisoner.  See,  also,  Sunmions  v. 
State,  5  Ohio  St.  343.  A  case  which  seems  to  lend  some  support  to 
plaintiff's  contention  is  Kreuger  v.  Sylvester,  100  Iowa,  647,  69  N. 
W.  1059,  where,  upon  the  trial  of  a  civil  action  for  assault,  the  evi- 
dence of  a  deceased  witness  given  on  the  trial  of  an  indictment  for 
the  assault  was  held  admissible.  The  opinion  is  very  brief.  There 
is  no  discussion  of  the  subject,  and  the  only  citations  given  are 
Oreenl.  Ev.  §  164,  which  sustains  no  such  proposition,  and  Charles- 
w^orth  V.  Tinker,  supra.  The  decision  is  so  opposed  to  the  almost 
universal  body  of  authority  as  to  be  entirely  unpersuasive.  A  few 
citations  from  reported  opinions  in  civil  causes  will  indicate  the 
firmness  with  which  the  rule  is  adhered  to  that  the  parties  must 
be  substantially  the  same,  or  privies,  in  blood,  in  law,  or  in  estate. 
The  testimony  is  either  held  to  be  competent  because  such  privity 
is  found  to  exist,  or  is  held  incompetent  because  no  privity  is  estab- 
lished. 

In  McDonald  v.  Cutter  (Cal.)  52  Pac.  120,  Melone  brought  an  ac- 
tion against  Meyers  to  foreclose  a  lien  on  certain  bonds.    McDonald, 
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who  had  bought  the  bonds  at  a  sale  by  Meyer's  assignee  in  in- 
solvency, was  substituted  as  defendant.  Robinson,  to  whom  Mey- 
ers had  transferred  the  bonds  before  petition  in  insolvency  was 
filed,  and  who  claimed  to  own  them,  paid  plaintiff's  claim,  and  se- 
cured a  dismissal  of  that  action.  Held,  that  Robinson  was  not 
subrogated  to  plaintiff's  (Melona's)  rights,  so  as  to  render  a  deposi- 
tion of  deceased  witness  taken  in  Melone's  suit  admissible  in  a 
subsequent  action  between  McDonald  and  Robinson's  executor. 

In  Railroad  Co.  v.  Atkins,  2  Lea,  248,  it  is  held  that  judgment 
in  favor  of  defendant  in  a  suit  brought  by  husband  and  wife  is  or- 
dinarily no  bar  to  a  suit  brought  by  the  husband  alone,  nor  are 
depositions  taken  in  the  first  suit  admissible  as  evidence  in  the 
other.  Wharton,  in  his  work  on  Evidence  (section  177),  states  the 
rule  thus: 

"Whenever  a  Judgment  in  one  cause  would  be  evidence  In  the  other  cause, 
there  evidence  of  the  deceased  witness  may  be  reproduced,  the  witness  having 
been  open  to  cross-examination." 

Several  authorities  support  his  proposition  that  the  test  to  be 
applied  is  the  same  as  that  used  when  a  prior  adjudication  is  of- 
fered as  evidence. 

In  Goodlett  v.  Kelly,  74  Ala.  220,  the  court,  admitting  the  testi- 
mony, says: 

"The  subject  of  the  controversy  in  the  two  suits  is  the  same,  Involving  the 
title  to  the  same  tract  of  realty;  and  the  parties  are  the  same,  excepting  only 
one,  who  claims  title  through  privity  with  the  plaintiffs  in  the  former  suit" 

To  the  same  effect  is  Wells  v.  Mortgage  Co.,  109  Ala.  430,  20 
South.  136. 

In  Smith  v.  Keyser,  115  Ala.  455,  22  South.  149,  the  first  suit  was 
an  action  of  ejectment  brought  by  plaintiff  in  her  individual  ca- 
pacity against  a  tenant  in  possession.  The  second  suit  was  an  ac- 
tion in  ejectment  brought  by  the  same  plaintiff,  as  executrix,  against 
the  same  defendant  and  his  landlord,  for  recovery  of  the  same 
lands.    Held  competent: 

"The  matters  In  Issue  and  the  parties  are  essentially  the  same  in  both  ac- 
tions,— 'parties,*  as  thus  used,  comprehending  privies  in  blood,  in  law,  or  in 
estate." 

Hulin  V.  Powell,  3  Car.  &  K.  323,  was  an  action  of  ejectment 
against  Powell.    Vaughan  Williams,  J.,  says: 

"I  understand  the  facts  to  be  that,  a  former  ejectment  having  been  com- 
menced against  Mr.  Richards,  he  agreed  with  Mr.  Powell  to  defend  for  PoweU, 
the  latter  allowing  him  his  expenses,  so  that  Powell  was  substantiaUy  defend- 
ant in  that  action.  The  admissibility  of  depositions  in  cases  of  this  kind  does 
not  depend  upon  technical  grounds,  and  one  question  is,  had  the  lessor  of  the 
plaintiff  an  opportunity  of  cross-examining  the  witness?  He  certainly  had, 
and  I  see  no  fair  reason  for  supposing  that  the  cross-examination  would  have 
been  to  a  different  effect,  whether  the  lessor  of  the  plaintiff  knew  or  did  not 
know  that  Mr.  Powell  was  the  real  defendant.  The  lessor  of  the  plaintiff  had 
to  succeed  W  the  goodness  of  his  own  title,  and  who  was  the  defendant  would 
be  of  little  importance.  ♦  ♦  ♦  The  matter  may  not  be  free  from  some 
doubt,  but  on  the  whole  I  am  of  opinion  that  the  evidence  is  receivable." 

In  Llanover  v.  Homfray,  19  Ch.  Div.  229,  the  former  suit  was  a 
bill  of  peace  brought  in  1815  by  some  of  the  tenants  in  behalf  of 
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themselves  and  all  others  against  the  lord  of  the  manor.  Testimony 
was  taken  therein  de  bene  esse,  defendant  joining.  Jessel,  M.  R: 
**The  question  has  been  raised  whether  this  testimony  is  admissible  in  the 
present  suit  I  must  say  I  have  no  doubt  whatever  that  it  is.  The  suit  of 
Mo^grldge  v.  Hall  [13  Ch.  Div.  380]  was  a  suit  by  persons  who  were  privies 
In  estate  with  the  present  tenants.  They  were  not.  Indeed,  owners  of  the  same 
estate,  but,  as  the  suit  was  on  behalf  of  all  the  tenants,  it  included  the  then 
owners  of  the  estate  now  l>elonging  to  the  Messrs.  Phillips;  and  on  the  other 
side  there  was  a  lord  of  the  manor,  who  is  now  represented  by  the  present  lord 
of  the  manor.  Therefore  it  was  a  suit  between  persons  privy  in  estate  to  the 
parties  in  the  present  action.  The  issue  in  that  suit  was  the  same  as  that 
in  the  present  action,  and  the  evidence  in  one  is  therefore  admissible  in  the 
other." 

In  Wright  v.  Cumpsty,  41  Pa.  St.  102,  the  questions  raised  were 
the  same  as  in  a  former  suit,  viz.  whether  or  not  a  partnership 
existed  between  plaintiff  and  defendant,  and  to  what  extent,  and 
whether  the  purchase  of  a  steamboat  was  in  the  purchaser's  own 
right  or  in  trust.    The  court  says: 

"We  think  the  identity  of  the  subject-matter  in  dispute  was  the  same  in 
both  actions,  and  so  were  the  iiarties,  excepting  that,  owing  to  the  nature  of 
the  action  (being  replevin),  a  stranger  to  the  contract  which  was  Involved  in 
that  controversy  was  included;  but  the  parties  here  were  parties  plaintiff  and 
-defendant  there,  and  we  think  the  identity  is  sufficient,  and  brings  the  ad- 
mission of  the  evidence  within  the  ruling  in  Insurance  Co.  v.  Johnson,  23  Pa. 
St  72,  and  in  Haupt  v.  Hennlnger,  37  Pa.  St.  138." 

In  Orr  v.  Hadlej,  36  N.  H.  575,  the  court  says: 

'*A8  a  general  rule,  the  parties  must  be  the  same,  and  the  point  in  issue 
must  be  the  same.  It  is  not  required,  however,  that  the  parties  to  the  second 
suit  should  be  Uterally  the  same  as  in  the  first;  for  if  the  trial  is  between 
those  who  represent  the  parties  to  the  first  by  privity  in  law,  in  blood,  or  in 
estate,  the  evidence  is  admissible.  la  Wilbur  v.  Selden,  G  Cow.  162.  the  parties 
in  the  former  suit  were  Wilbur  &  Doremas  against  Selden,  Richards  &  Ogden; 
in  the  second  they  were  Wilbur,  survivor  of  Doremas,  against  Selden,  im- 
pleaded with  Richards,  survivor  of  Ogden;  and  it  was  held  that  the  parties 
were  substantially  the  same.  ♦  ♦  ♦  But  the  testimony  offered  in  this  case 
was  not  admissible,  according  to  any  of  the  authorities  which  we  have  ex- 
4imined.  The  parties  in  the  present  suit  are  not  the  same  as  in  the  former, 
nor  are  they  in  privity  with  them,  so  as  to  be  bound  by  what  was  said  and 
done  in  that  action.  Peter  E.  Hadley.  one  of  the  present  defendants,  was 
plaintiff  in  that  suit;  but  the  other  defendant,  so  far  as  the  case  shows,  had 
no  connection  with  that  proceeding,  either  as  party  or  privy.  He  had  no  op- 
portunity to  cross-examine  the  witness  and  his  rights  cannot  be  affected  by  the 
testimony  in  that  cause.  There  are  cases  which  hold  that,  where  the  num- 
ber of  the  parties  is  reduced  in  the  second  suit,  the  identity  of  those  which  re- 
main being  retained,  the  testimony  may  b^  used.  Wright  v.  Tatham,  1  Adol. 
&  E.  3;  Wilbur  v.  Selden,  supra.  But  we  have  found  no  case  where  the  testi- 
mony has  been  admitted  if  new  parties,  who  are  not  privies,  are  introduced 
in  the  second  suit." 

Strutt  V.  Bovingdon,  5  Esp.  56,  was  an  action  for  diverting  water 
from  the  plaintiff's  mills.  In  1784  "the  present  plaintiff  had 
brought  another  action  against  the  defendant  Bovingdon,  in  which 
he  had  relied  on  the  same  rights."  Testimony  of  a  deceased  wit- 
ness on  the  former  trial  was  held  to  be  competent,  even  against 
the  two  new  defendants,  for  the  reason,  as  stated  by  Lord  EUen- 
boroughy  that  "the  two  defendants  on  this  record  justified  under  the 
defendant  Bovingdon,  who  was  seised  of  the  land."  See,  also, 
Wright  V.  Tatham,  1  Adol.  &  E.  3,  and  Warren  v.  Nichols,  6  Mete. 
<Ma8s.)  261. 
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Boardman  v.  Reed,  6  Pet.  327,  8  L.  Ed.  415,  was  an  action  of  eject- 
ment Defendant's  counsel  offered  to  prove  that  on  the  trial  of  a 
former  action  of  ejectment,  brought  by  the  present  lessor  of  the 
plaintiffs  against  some  of  the  defendants  in  llie  present  action,  to 
recover  the  land  now  in  controversy,  a  witness  on  that  trial,  who 
had  sinc^e  died,  swore  to  a  certain  comer  tree.  "As  the  testimony 
of  the  witness,"  says  the  court,  "was  not  given  between  the  same 
parties,  his  statement,  if  admissible,  could  only  be  received  as  hear- 
say.'' 

Testimony  of  a  deceased  witness  was  received  in  Yale  v.  Com- 
stock,  112  Mass.  267,  because  "the  parties  in  the  later  suit  derived 
their  titles,  respectively,  from  Allen  S.  Yale  and  Marshall  Brace 
[the  parties  to  the  earlier  suit],  and  as  to  them  are  privies  in  es- 
tate." 

In  Jackson  v.  Lawson,  15  Johns.  539,  A.  devised  a  farm  to  his 
wife  during  widowhood,  remainder  to  his  children.  B.,  claiming 
under  a  d^d  from  A.,  brought  ejectment  against  the  widow  and 
another,  and  recovered  on  oral  proof  of  the  contents  of  the  deed, 
which  was  lost.  The  widow  died,  and  C,  a  grantee  of  some  of  the 
devisees,  brought  ejectment  against  B.  The  testimony  of  a  de- 
ceased witness  on  the  former  trial  to  the  contents  of  the  deed  was 
admitted.    The  court,  by  Van  Ness,  J.,  says: 

**Both  the  widow  of  Lawson  and  the  lessor  of  the  plaintiff  thus  claim  under 
the  same  will;  and  I  am  inclined  to  think  that  there  is  such  a  privity  of  es- 
tate between  them,  and  the  verdict  in  that  case  was,  for  certain  purposes, 
evidence,  though  not  conclusive,  in  this.  •  •  •  The  estate  devised  to  the 
widow  during  her  widowhood,  and  the  remainder  over,  constitute  but  one 
estate  canred  out  of  the  same  inheritance,  created  and  subsisting  together, — 
the  one  in  possession,  the  other  in  expectancy.  ♦  •  ♦  If  the  verdict  In  the 
former  ejectment  was  admissible  on  the  trial  of  this  suit,  by  reason  that 
the  tenants  for  life  and  the  remainder-men  are  privies  in  estate,  it  follows 
that  the  evidence  given  in  the  first  suit  by  a  deceased  witness  is  also  admis- 
sible. The  rule  is  that  such  evidence  is  proper,  not  only  when  the  point 
in  issue  is  the  same  in  a  subsequent  suit  between  the  same  parties,  but  also 
for  or  against  persons  standing  in  the  relation  of  privies  in  blood,  privies 
in  estate,  or  privies  in  law." 

In  Jackson  v.  Crissey,  3  Wend.  253,  the  testimony  was  held  in- 
competent.   The  court  says,  per  Savage,  C.  J.: 

*'What  a  deceased  witness  has  sworn  at  a  former  trial  between  the  same 
parties  in  relation  to  the  same  issue  is  proper  evidence.  Under  the  term 
'parties'  are  comprehended  all  persons  standing  in  relation  of  privies  in  blood, 
privies  in  estate,  or  privies  in  law.  Same  v.  Lawson,  15  Johns.  544.  But 
Barrett,  In  the  suit  against  whom  the  testimony  was  given,  was  neither. 
He  held,  indeed,  under  the  same  title  (that  is,  he  derived  title  from  Amos  MUes 
through  the  deeds  from  his  heirs  to  Zachariah  Miles,  and  the  conveyance 
from  the  latter  to  Zeno  Carpenter),  but  his  lot  and  the  premises  of  the  de- 
fendants are  separate  parcels  of  what  was  once  the  same  farm.  Barrett  and 
the  defendant  do  not  hold  dilTerent  estates  in  the  same  premises.  Neither 
holds  as  remainder-man  or  reversioner  to  the  other.  There  is  therefore  no 
privity  of  estate  between  them,  and  there  is  nothing  in  the  case  to  show 
either  privity  in  blood  or  privity  in  law." 

A  convenient  definition  of  this  privity  which  is  thus  made  the 
essential  element  in  the  cases  above  cited  is  found  in  19  Am.  & 
Eng.  Enc.  Law,  156,  as  follows: 
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•The  term  'privity'  denotes  mutual  or  successive  relationships  to  the  same 
rights  of  property,  and  privies  are  distributed  into  several  classes,  accord- 
li^  to  the  manner  of  this  relationship.  Thus,  there  are  privies  in  estate, 
as  donor  and  donee,  lessor  and  lessee,  and  Joint  tenants;  privies  in  blood, 
as  heir  and  ancestor,  and  co-parceners;  privies  In  representation,  as  execu- 
tor and  testator,  administrator  and  intestate;  privies  in  law,  where  the  law, 
without  privity  of  blood  or  estate,  casts  the  land  upon  another,  as  by  escheat." 

Manifestly,  no  such  mutual  or  successive  relationship  exists  be- 
tween the  infant,  claiming  damages  for  his  pain  and  suffering,  and 
his  mother,  claiming  damages  for  the  loss  of  his  services.  The 
causes  of  action  are  distinct,  and  neither  claimant  could  under  any 
circumstances  succeed  to  the  other's  cause  of  action.  There  is  a 
case  in  53  Ind.  143  (Railroad  Co.  v.  Stout),  where  this  distinction 
seems  to  be  overlooked.  Peter  Stout  sued  in  his  lifetime  for  dam- 
ages to  himself  from  some  accident,  which  action  abated  by  his 
death.  Thereafter  Stout,  administrator,  sued,  under  the  statute, 
for  injury  causing  death,  and  offered  the  testimony  of  a  deceased 
witness  who  testified  on  the  trial  of  Peter's  case.  Although  the 
court  seems  to  appreciate  the  circumstance  that  one  action  was 
based  upon  the  common-law  liability,  and  the  other  upon  the  stat- 
ute, it  nevertheless  holds  the  evidence  competent,  since  "our  stat- 
ute makes  the  administrator  the  representative  of  the  deceased"; 
citing  only  Greenl.  Ev.  §  lf>4,  which  extends  the  word  "parties" 
only  to  comprehend  privies  in  blood,  in  law,  or  in  estate.  The 
case  is  not  well  reasoned,  and  seems  to  be  unsupported  by  authority. 
The  general  term,  in  the  Fourth  department,  held  the  precise  con- 
verse in  Murphy  v.  Railroad  Co.,  31  Hun,  358,  which  was  an  ad- 
ministrator's action  for  injuries  causing  death,  in  these  words: 

'The  deposition  of  the  deceased  taken  In  the  action  prosecuted  by  him  in 
his  lifetime  was  not  competent  evidence  in  the  action.  That  action  termi- 
nated with  the  death  of  the  plaintiff  therein,  and  aU  Interlocutory  proceedings 
went  down  with  it  and  are  not  saved  by  section  881  of  the  Code  of  Civil 
Procedure.  While  the  plaintiff  is  the  personal  representative  of  the  deceased, 
the  action  Is  prosecuted  for  the  beueUt  of  those  who  do  not  claim  under  him, 
but  is  an  original  cause  of  action,  that  did  not  exist  in  the  lifetime  of  the  de- 
ceased." 

It  should  further  be  noted  that  testimony  of  a  witness  on  a  for- 
mer trial  cannot  be  admitted  against  one  of  the  parties  to  a  subse- 
quent trial  unless  it  could  be  admitted  against  the  other.  In  At- 
kins V.  Humphreys,  1  Moody  &  R.  523,  plaintiff  sued  to  set  aside  a 
conveyance  as  fraudulent  and  collusive.  In  a  former  suit  one  Stew- 
art had  sued  the  same  defendants  to  set  aside  the  same  convey- 
ance on  the  same  grounds.    Tindal,  C.  J.,  loquitur: 

"I  cannot  receive  the  evidence.  There  is  no  reciprocity.  If  the  present  de- 
fendants had  offered  depositions  taken  in  the  earlier  suit,  the  plaintiffs  would 
have  been  entitled  to  object." 

Morgan  v.  Nicholl,  L.  R  2  C.  P.  117,  was  an  action  of  ejectment. 
Morgan  offered  the  testimony  of  a  deceased  witness  on  the  trial  of 
a  former  action  in  ejectment  against  NicholFs  father  brought  by 
Morgan's  son,  claiming  as  his  heir  at  law,  under  the  supposition 
that  he  was  dead,  to  recover  the  same  premises.  It  was  held  that 
there  was  no  privity  of  estate  between  Morgan  and  his  son,  and 
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that  the  evidence,  not  being  admissible  against  Morgan,  was  not  ad- 
missible for  him.    Willes,  J.,  says: 

'The  coDtentioD  of  tbe  plaintiff  amounts  to  this:  that  the  rule  that  evidence 
given  in  a  former  trial  upon  the  same  matter  and  between  the  same  parties, 
or  persons  privy  to  them»  Is  admissible,  extends  to  ail  cases  in  which  the  par- 
ties to  the  two  trials  are  related  in  blood.  The  only  relation  between  the  plain- 
tiffs in  this  and  the  former  action  is  one  of  blood, — a  close  one.  it  is  true. 
But  I  apprehend  the  law  must  be  the  same  as  if  the  plaintiffs  had  been  cousins 
deriving  their  title  from  the  same  person, — a  reductio  ad  absurdum.  By  'per- 
sons privy  to  the  former  parties'  is  really  meant  persons  claiming  under  them. 
Could  it  be  said  that  this  evidence  would  have  been  admissible  if  the  former 
action  had  turned  on  whether  tbe  then  plaintiff  was  the  oldest  son,  or  whether 
he  was  legitimate?  It  is  contended  that  it  is  not  necessary  that  the  parties 
should  be  exactly  the  ^me,  but  here  the  two  plaintiffs,  for  purposes  of  title, 
are  entire  strangers.  The  cases  are  collected  in  Wright  v.  Tatham,  supra,  and 
that  case  shows  that  it  is  sufficient  if  the  parties  to  the  second  cause  were 
parties  to  the  first,  though  there  were  other  parties  Joined  with  them.  I  agree, 
also,  with  the  lord  chief  Justice,  that  the  same  rule  applies  as  in  cases  of  res 
Judicata  and  estoppel,  viz.  that  the  evidence  cannot  be  admissible  against  one 
party  and  not  against  the  other;  and  it  iS  clear  that,  if  this  evidence  had  been 
tendered  by  the  defendant,  the  plaintiff  would  have  said  that  he  was  not  pres- 
ent at  the  former  trial,  and  did  not  claim  under  the  former  plaintiff." 

This  case  is  on  all  fours  with  the  one  at  bar.  Anne  Gumby 
could  have  successfully  objected  to  the  reading  in  evidence  against 
her  of  the  testimony  of  the  witness  who  testified  in  the  suit  of  Clay- 
ton, guardian  ad  litem  of  George  Gumby  against  defendant,  and 
therefore  she  cannot  read  the  same  testimony  in  evidence  against 
defendant.  The  judgment  of  the  circuit  court  is  reversed,  and  a 
new  trial  ordered. 


(99  Fed.  202.) 

RONDOT  V.  ROGERS  TP. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    January  2,  1900.) 

No.  699. 

1.  Municipal  Bonds—Omission  of  Seal— Eppect  under  Michigan  Statute. 

Under  How.  Ann.  St.  Mich.  S  7778,  which  provides  that  "no  bond,  deed 
of  conveyance  or  other  contract  in  writing  signed  by  any  party,  his  agent 
or  attorney,  shall  be  deemed  invalid  for  want  of  a  seal  or  scroll  affixed 
thereto  by  such  party,"  negotiable  obligations  issued  by  a  township  under 
a  statute  authorizing  the  Issuance  of  bonds,  and  which  are  denominated 
"bonds"  on  their  face,  may  be  treated  in  law  as  specialties,  and  an  action 
of  covenant  maintained  thereon,  although  they  are  not  in  fact  sealed* 

2.  Evidence— Municipal  Records. 

Where  the  Journal  of  a  township  board,  which  should  contain  the  record 
of  all  township  meetings  and  the  meetings  of  the  board,  is  shown  to  have 
been  incomplete,  records  of  such  meetings  contained  in  a  highway  commis- 
sioner's record  kept  by  the  same  cleric,  and  certified  by  him  to  have  been 
made  from  records  and  papers  on  file  in  his  office,  are  admissible  as  prima 
facie  evidence  of  the  proceedings  of  such  meetings,  where  no  record  thereof 
appears  in  the  Journal. 
8.  Municipal  Bonds- Defenses— Depective  Records. 

The  failure  of  the  clerk  of  a  municipal  corporation  to  make  a  record  of 
proceedings  relating  to  tbe  issuance  of  bonds  cannot  avail  the  corporation, 
to  defeat  tbe  enforcement  of  such  bonds,  but  parol  evidence  is  admissible 
to  supply  the  place  of  the  missing  parts  of  the  record. 
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4.  Samb—Votk  op  Township— Michigan  Statute. 

Under  Laws  Mich.  18G7,  No.  98,  which  authorizes  townships  to  raise 
money  by  tax  for  the  purpose  of  building  and  repairing  bridges,  and  also  to 
borrow  money  on  bonds  issued  for  the  same  purpose,  and  provides  that  the 
question  of  exercising  such  authority  shall  be  determined  by  vote  at  a 
township  meeting,  where  a  proposition  to  levy  a  tax  and  also  one  to  Issue 
bonds  are  submitted  and  voted  on  at  the  same  meeting  they  are  not  neces- 
sarily alternative  propositions;  and,  when  It  appears  that  such  was  the 
intention,  both  may  legally  be  adopted  at  the  same  time. 

8.  Federal   Courts-— Following   State   Decisions— Action   on  Municipal 
Bonds. 

A  decision  of  the  supreme  court  of  a  state  holding  Invalid  a  township 
election  authorizing  the  issuance  of  bonds,  which  was  not  made  until  after 
the  bonds  had  been  issued  and  sold,  is  not  conclusive  on  a  federal  court  in 
an  action  to  recover  on  such  bonds. i 

•.  Municipal  Bonds— Estoppel  by  Recitals— Irregularity  in  Election. 

A  township  which  Issued  negotiable  bonds  containing  recitals  that  they 
were  Issued  in  conformity  with  an  act  of  the  legislature  authorizing  their 
issuance,  and  were  authorized  by  the  legal  vote  of  the  qualified  electors 
of  the  township  at  a  special  meeting  held  upon  a  certain  date,  and  which 
received  and  retained  the  proceeds  of  such  bonds,  and  for  a  time  paid  the 
interest  thereon,  is  estopped  from  asserting  irregularities  in  the  election 
or  defects  in  the  preliminary  proceedings  to  defeat  such  bonds  in  the 
hands  of  a  bona  fide  purchaser. 

7.  Same- Manner  op  Execution— Recitals. 

Where  an  act  authorizing  the  issuance  of  township  bonds  vests  the 
power  to  issue  them,  when  the  conditions  precedent  have  been  complied 
with,  in  the  township  board,  but  without  specifying  the  manner  of  Its  exer- 
cise, they  may  direct  the  bonds  to  be  executed  and  signed  by  appropriate 
officers  of  the  township;  and  in  such  case  recitals  contained  in  the  bonds 
are  to  be  given  as  full  effect  as  though  made  by  the  board  itself. 

8.  Bams— Bona  Fide  Holder— Transfer  after  Maturity. 

The  assignee  of  a  bona  fide  purchaser  of  negotiable  bonds  before  matur- 
ity takes  the  same  rights  his  assignor  had,  whether  the  assignment  was. 
made  before  or  after  maturity,  and  it  is  immaterial  whether  he  paid  a 
consideration  therefor. 

9.  Same- Evidence  of  Ownership— Presumption  from  Possession. 

The  production  of  negotiable  bonds  in  suit  by  plaintiff's  counsel  on  the 
trial  raises  a  presumption  that  plaintiff  is  their  owner. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

This  is  a  writ  of  error  to  review  the  Judgment  of  the  circuit  court  for  the 
defendant  the  township  of  Rogers,  Presque  Isle  county,  Mich.,  in  a  suit  by 
Augustus  E.  Rondot  upon  21  bonds  purporting  to  be  obligations  of  the  town- 
ship. The  original  declaration,  filed  April  18,  1891,  termed  by  the  pleader  a 
"plea  of  the  breach  of  covenant,"  counted  on  10  bonds,  of  $100  each,  dated 
June  20.  1871,  and  maturing  July  1,  1881,  with  annual  interest  coupons  unpaid 
since  July  1,  1873;  upon  5  more  bonds  for  the  same  amount,  each  running  for 
10  years  (until  December  1,  1881),  with  annual  interest  coupons  unpaid  since 
December  1,  1873;  and  upon  6  more -bonds  for  the  same  amount,  each  due 
January  1,  1882,  with  unpaid  interest  coupons  since  January  1,  1873.  A  trial 
was  had  upon  issues  duly  made  upon  this  declaration,  resulting  in  a  verdict 
and  Judgment  for  the  defendant.  The  Judgment  was  brought  here  for  review. 
This  court  found  that  the  averments  upon  which  Jurisdiction  was  based  were 
defective,  reversed  the  Judgment,  and  remanded  the  cause,  with  leave  to  the 

1  As  to  state  laws  as  rules  of  decision  in  federal  courts,  see  note  to  Wilson 
V.  Perrin.  11  a  C.  A.  71,  and,  supplementary  thereto,  note  to  Hill  v.  Hite,  29- 

a  a  A.  563. 
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plaintiff  for  amendment  and  further  proceedings.  25  C.  C.  A.  146,  79  Fed. 
676.  In  the  circuit  court  the  plaintiff  did  amend  his  declaration  so  as  to  show 
Jurisdiction,  and  also  by  terming  his  action  "a  plea  of  covenant,"  instead  of  '"a 
plea  of  breach  of  covenant."  In  other  respects  the  declaration  is  the  same  as 
the  origlnaL  All  the  bonds  sued  on  are  in  the  form,  following: 
••No.  21.  JIOO. 

"Township  Bond  for  One  Hundred  Dollars. 
"Township  of  Rogers.  CJounty  of  Presque  Isle. 

"Authorized  by  Act  of  the  Legislature  of  Michigan  Approved  March  25th,  1867. 

"Know  all  men  by  these  presents,  that  the  township  of  Rogers,  county  of 
Presque  Isle,  and  state  of  Michigan,  acknowledges  itself  Justty  indebted,  and 

promises  to  pay,  to or  bearer,  one  hundred  dollars,  on  the  first  day  of 

December,  A.  D.  1881,  at  the  First  National  Bank  of  Detroit,  with  Interest  at 
the  rate  of  ten  per  cent,  payable  annually,  upon  the  presentation  of  the  coupons 
hereto  annexed,  on  the  first  day  of  December  of  each  and  every  year,  until  the 
principal  is  paid. 

"[Note.  Written  across  the  face  in  red  ink]  |100.  State  of  (Issue  of  $3,000) 
Michigan. 

"This  bond  is  issued  in  conformity  with  an  act  of  the  legislature  of  the  state 
of  Michigan  approved  March  25th,  1867,  and  authorized  by  a  legal  vote  of  the 
qualified  voters  of  the  township  at  a  special  meeting  held  August  23,  A.  D.  1871. 

**In  testimony  whereof,  the  supervisor  and  treasurer  have  signed  and  counter- 
signed this  bond  this  twenty-first  day  of  November,  A.  D.  1871. 

"Christian  Bahre,  Treasurer. 

"Frederick  Denny  Larke,  Supervisor. 

"Ten-Dollar  Coupon,  Due  1881. 

•Township  of  Rogers,  county  of  Presque  Isle,  state  of  Michigan,  will  pay  the 
bearer,  at  the  First  National  Bank,  Detroit,  on  the  first  day  of  December.  1881, 
being  Interest  on  bond  No.  21.  Christian  Bahre,  Treasurer. 

'Frederick  Denny  Larke,  Supervisor." 

The  bonds  are  not  sealed.  The  bonds  dated  November  21,  1871,  and  January 
1,  1872,  bear  the  names  of  Christian  Bahre,  treasurer,  and  Frederick  Denny 
Larke,  supervisor,  as  above,  and  recite  a  township  meeting  of  August  23,  1871. 
The  10  bonds  issued  June  30,  1871,  bear  the  names  of  Christian  Bahre,  treas- 
urer, and  Albert  Molltor,  supervisor,  and  are  denominated,  by  words  written 
across  the  face,  "$1,000  issue."  Their  recitals  refer  to  a  township  meeting 
held  June  28,  1871,  instead  of  August  23,  1871,  but  in  aU  other  respects  the  two 
series  are  alike. 

The  law  under  which  the  bonds  purport  to  have  been  Issued  (being  No.  98  of 
the  Michigan  Session  Laws  of  1867)  is  as  follows: 

"An  act  to  authorize  the  several  townships  of  this  state  to  raise  money  by 
tax,  or  to  borrow  money,  to  rebuild  or  repair  bridges. 

"Section  1.  The  people  of  the  state  of  Michigan  enact,  that  it  shall  be  lawful 
for  any  township  in  this  state  to  vote  for  and  raise  by  tax  a  sum  not  exceeding 
one  per  cent,  of  the  assessed  value  of  the  real  and  personal  estate  for  the 
preceding  year,  for  the  purpose  of  building  and  repairing  bridges;  and  it  shall 
be  lawful  for  such  townships  to  borrow  money  for  such  purposes  upon  the  terms 
and  conditions  hereinafter  mentioned:  provided,  the  aggregate  of  such  loans 
shall  not  exceed  three  per  cent,  of  the  amount  of  the  assessed  valuation  of  the 
real  and  personal  property.  And  further  provided,  that  no  larger  sum  than 
one  per  cent,  on  the  valuation  shall  be  raised  in  any  one  year  to  pay  the  inter- 
est or  principal  of  such  loans. 

"Sec.  2.  It  shall  be  the  duty  of  the  township  clerk,  upon  the  written  applica- 
tion of  ten  legal  voters  who  are  freeholders  within  such  township,  to  give  no- 
tice, by  a  written  or  printed  notice,  to  be  by  him  posted  up  In  five  of  the  most 
public  places  in  said  township  at  least  two  weeks  previous  to  the  annual 
township  meeting,  or  of  a  special  meeting,  of  the  intention  to  vote,  by  ballot, 
on  the  tax  or  loan,  in  pursuance  of  the  provisions  of  this  act;  and  at  such  meet- 
ing the  question  shall  be  submitted  to  the  voters,  and  the  majority  of  the 
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Totera  Yoting  at  such  elections  may  determine  as  to  raising  a  tax  or  making 
a  loan,  for  the  purposes  in  the  first  section  of  this  act  mentioned. 

"Sec.  3.  The  bonds  of  the  township  may  be  issued  by  the  township  board 
upon  such  conditions,  as  to  time  of  payment,  but  in  no  case  to  exceed  ten  years 
from  date,  as  the  legal  voters  may,  by  resolution,  direct,  but  shall  not  be  dis- 
posed of  at  a  price  less  than  their  par  value;  said  bonds  to  draw  interest  at  a 
rate  not  exceeding  ten  per  cent. 

"Sec  4.  The  money  raised  by  tax,  or  borrowed  upon  loan,  shall  be  expended 
on  the  bridges  within  such  township,  under  the  direction  of  the  commissioner[s] 
of  highways;  but  the  legal  voters  of  each  township  may,  at  the  time  of  voting 
upon  such  tax  or  loan,  designate  any  particular  bridge  or  bridges  upon  which  to 
expend  such  money  so  voted  or  loaned. 

"Sec.  5.  This  act  shall  take  immediate  effect." 

In  order  to  show  the  proceedings  preliminary  to  the  issuing  of  the  bonds, 
the  plaintiff  served  notice  upon  the  defendant  to  produce  its  records  showing 
any  action  in  respect  to  these  bonds.  In  response  to  the  notice,  defendant  pro- 
duced two  books.  One  was  the  Journal  of  the  township  board.  In  this  book 
appears  the  following  in  relation  to  the  issue  of  $3,000  of  bonds  authorized  by 
township  meeting  of  August  23,  1871: 

'*Copy  of  Application  of  Ten  or  More  Freeholders  of  the  Township  of  Rogers, 
County  of  Presque  Isle,  Michigan. 

•*To  the  Township  Board  of  the  Township  of  Rogers,  Greeting:  We,  the  under- 
signed electors  and  freeholders  of  the  township  of  Rogers,  request  herewith  the 
township  board  of  the  township  of  Rogers  to  call  a  special  meeting  for  the 
purpose  of  voting  to  levy  a  tax  of  one  per  centum  on  the  assessed  valuation 
of  the  real  and  personal  estate  of  the  township,  and,  further,  to  vote  to  raise 
the  sum  of  three  thousand  dollars  (JF3,000)  in  bonds  of  the  township  of  Rogers, 
bearing  ten  per  centum  annual  interest,  and  running  (10)  ten  years;  said  tax 
and  loan  being  for  the  purpose  of  building  bridges  across  several  of  the  streams, 
water  courses,  and  swamps  within  the  limits  of  said  township.  And  your 
petitioners,  as  in  duty  bound,  will  ever  pray. 

"C.  A.  Carpenter,  Frederick  Denny  Larke,  J.  Paul  Mayer,  William  Meredith, 
Nosaine  Marte,  Daniel  Swantz,  Charles  Sammons,  Charles  Haywood,  C.  Pfan- 
nenschmidt,  William  Gillis,  and  numerous  others  not  here  recorded. 

"Dated  Rogers  City  this  7th  day  of  August,  1871." 

On  page  46  is  recorded  a  notice  of  a  special  township  meeting  called  for 
August  28,  1871,  as  follows: 

"Copy  of  Notice  Posted  in  Five  of  the  Most  Conspicuous  Places  in  the  Township 

of  Rogers. 

*To  the  Qualified  Electors  of  the  Township  of  Rogers:  Take  notice.  At  the 
request  of  ten  or  more  freeholders  of  the  township  of  Rogers  a  special  township 
meeting  is  hereby  called  to  be  held  at  the  school  house  in  the  village  of  Rogers 
City  on  Wednesday,  the  twenty-third  (23d)  day  of  August,  1871,  at  nine  o'clock 
in  the  forenoon,  to  submit  for  the  approval  or  rejection  by  the  voters  of  said 
towuship  the  question  of  levying  a  tax  of  one  per  centum  on  the  assessed  valua- 
tion of  the  real  and  personal  estate  of  said  township,  and  also  to  vote  upon  the 
question  of  raising  three  thousand  dollars  ($3,000)  in  bonds  of  the  township  of 
Rogers,  running  for  the  period  of  ten  years,  and  bearing  ten  per  cent  annual 
interest,  for  the  purpose  of  building  bridges  across  several  of  the  streams, 
water  courses,  and  swamps  within  the  limits  of  said  township:  said  tax  and 
loan  being  in  accordance  with  an  act  passed  by  the  legislature  of  this  state, 
and  approved  March  25,  1867. 

"Dated  at  Rogers  City  this  8th  day  of  August,  1871. 

"Feed  Denny  Larke,  Town  Clerk,  Ad  Interim." 

On  pages  40  and  47  fpe  recorded  the  minutes  of  the  special  township  meeting 
of  August  23,  1871,  which  read  as  follows: 

"At  a  special  meeting  held  in  accordance  with  notices  previously  posted  ac- 
cording to  law,  and  recorded  herein,  at  the  school  house  in  the  village  of  Rogers 
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City,  In  the  county  of  Presque  Isle,  Mich.,  en  the  (23d)  twenty-third  day  of 
August,  1871,  at  9  a.  m.,  a  ballot  was  cast  to  vote  upon  the  propriety  of  raising 
a  loan  of  ^,000,  running  for  ten  years,  and  bearing  interest  at  10  per  cent,  per 
annum,  for  the  purpose  of  building  bridges  over  the  various  water  courses  and 
swamps  In  the  township  of  Rogers;  also,  upon  the  advisability  of  raising  or 
levying  a  tax  of  one  per  centum  upon  the  assessed  valuation  of  the  real  and 
personal  estate  of  the  township  of  Rogers  for  the  aforesaid  end  and  purpose. 
Present,  John  Morrison,  Charles  Pfannenschmidt,  and  J.  Paul  Mayer,  inspect- 
ors of  election;  Frederick  Denny  Larke,  acting  township  clerk;  and  Wm.  H. 
Buchner,  clerk  of  the  Inspectors. 

"Moved  by  Frederick  Denny  Larke,  and  seconded  by  John  Morrison,  that 
Charles  Pfannenschmidt  be  appointed  chairman  of  this  meeting,  and  after- 
wards carried  by  acclamation.  Voting  commenced.  Board  adjourned  at  12 
noon,  and  reassembled  at  1  p.  m.  At  3  p.  m.  notice  was  given  that  the  polls 
would  be  closed  at  4  p.  m.,  at  which  time,  the  ballots  having  been  canvassed 
and  compared,  the  following  result  was  obtained: 

Total  number  of  votes  polled 45 

For  the  loan 45 

For  the  tax 45 

Majority  In  favor  of  the  loan ', 45 

Majority  In  favor  of  the  tax 45 

"Inspectors  of  election:    John  Morrison,  Charles  Pfannenschmidt,  J.  Paul 
Mayer. 
**Clerk  to  the  board:    Wm.  H.  Buchner. 
"Acting  town  clerk:    Frederick  Denny  Larke." 

This  is  followed  by  the  copy  of  an  affidavit  of  one  showing  the  posting  of 
notices  of  this  meeting  In  five  conspicuous  places  In  the  township  on  the  8th 
of  August,  1871,  15  days  l)efore  the  meeting.  The  journal  covering  the  year 
1871  contains  no  other  reference  to  the  proceedings  taken  to  issue  this  series 
of  bonds.  It  does  not  contain  a  record  of  any  meeting  of  the  township  board 
held  after  the  township  meeting  directing  the  issue  of  the  bonds.  The  Journal 
is  Incomplete.  Blank  spaces  are  left  between  entries,  evidently  to  be  flUed  In 
with  minutes  of  meetings  not  recorded.  Fred  Denny  Larke,  who  was  township 
clerk  for  three  or  four  months  precedhig  September,  1871,  when  he  became 
supervisor,  was  a  witness,  and  testified  that  the  journal  does  not  contain  a 
record  of  all  the  transactions  of  the  township  board.  He  was  positive  in  his 
statement  that  at  a  meeting  of  the  township  board  a  resolution  was  passed 
authorizing  him,  as  supervisor,  and  Bahre,  as  township  treasurer,  to  execute 
the  $3,000  Issue  of  bridge  bonds  which  they  afterwards  executed. 

The  other  record  book  produced  by  the  defendant  bears  on  Its  title  page 
the  words  "Highway  Commissioners  of  the  Township  of  Rogers."  On  its  first 
page  Is  the  following  statement: 

"This  book  extended  from  June  25,  1870,  and  was  Carefully  compiled  from 
the  original  records  and  minutes  of  proceedings  from  said  date  up  to  the 
9th  day  of  October,  1871,  by  Rudolph  Hintermeister,  under  my  supervision. 
After  said  date  this  book  has  been  the  only  record  of  proceedings. 

"Albert  Molltor, 
"Town  Clerk  at  the  Time  of  Hintermeister's  Compilation,  and  Whose  Affidavit 
Appears  Herein. 

"[Signed]  Frederick  Denny  Larke, 

"Supervisor  of  the  Township  of  Rogers. 
"Dated  Rogers  City,  December  30,  1871." 

The  pages  of  this  book  to  and  including  page  38  are  in  the  same  handwriting, 
and  contain  minutes  of  meetings  of  the  highway  commissioners,  of  the  town- 
ship meetings,  and  of  the  township  board  prior  to  October  9,  1871.  On  page 
39  of  said  book  is  contained  the  following: 

"I,  Albert  Molltor,  township  clerk  of  the  township  of  Rogers,  and  clerk  of  the 
board  of  highway  commissioners  of  said  township,  being  duly  sworn,  deposes 
and  says  that  all  the  foregoing  contents  of  this  book  are  fac  similes  and  true 
copies  of  the  records,  minutes,  and  proceedings  of  said  board  of  highway  com- 
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missloners,  which  I  collected  from  the  books  and  papers  on  file,  and  caused  to 
be  collected  together  and  transcribed  into  this  one  book. 

"[Signed]  Albert  Molitor, 

"Oerk  of  the  Township  of  Rogers,  and  Clerk  of  the  Board  of  Highway  Com- 
missioners. 

"State  of  Michigan,  Connty  of  Presque  Isle^— ss.:  Subscribed  and  sworn  to 
before  me,  a  notary  public  in  and  for  Alpena  county,  by  the  above-signed 
Albert  Molitor,  a  person  to  me  well  known,  this  second  day  of  January,  1872. 

"Frederick  Denny  Larke, 
"Notary  Public,  Alpena  County,  Michigan." 

Larke  testifies  that  the  township  clerk  and  oflftcers  were  in  doubt  as  to 
whether  the  records  of  the  board  and  of  the  road  commissioners  should  not 
be  contained  in  the  same  book,  and  that  confusion  arose  from  this. 

On  pages  9  and  10  of  the  record  is  a  "copy  of  application"  of  12  or  more 
citizens  of  the  township  of  Rogers  to  the  township  board,  requesting  them  to 
call  a  special  town  meeting: 

"To  the  Township  Board  of  the  Township  of  Rogers,  County  of  Presque  Isle, 
Michigan:  We,  the  undersigned,  electors  of  the  township  of  Rogers,  request 
herewith  the  township  board  of  the  township  of  Rogers  to  call  a  special  town- 
ship meeting  for  the  purpose  of  voting  to  raise  the  sum  of  one  thousand  dollars 
($1,000)  in  bonds  of  the  township  of  Rogers  bearing  10  per  centum  interest  an- 
nually, and  running  ten  years,  for  the  purpose  of  building  bridges  across  sev- 
eral streams  and  water  courses  in  the  township  of  Rogers.  And  your  peti- 
tioners, as  in  duty  bound,  will  ever  pray.  LThen  follow  the  names  of  12  per- 
sons.] 

"Entered  by  temporary  town  clerk.  J.  Paul  Mayer.** 

On  page  10  Is  a  "copy  of  notice"  posted  in  three  of  the  most  conspicuous 
places  in  the  township  of  Rogers,  county  of  Presque  Isle,  Michigan: 

"At  the  request  of  twelve  or  more  qualified  electors  of  the  township  of  Rog- 
ers, a  special  township  meeting  is  hereby  called,  to  be  holden  at  the  boarding 
house  of  Messrs.  Rogers  &  Molitor,  in  the  village  of  Rogers  City,  on  Wednes- 
day, the  28th  day  of  June,  A.  D.  1871,  at  nine  o* clock  in  the  forenoon,  to  take 
into  consideration  the  matter  of  raising  the  sum  of  one  thousand  dollars 
($1,000)  in  bonds  of  the  township  of  Rogers,  running  ten  years,  at  10  per 
centum  interest,  for  the  purpose  of  building  bridges  over  and  across  the  several 
streams  and  water  courses  in  the  township  of  Rogers.  Said  proposition  to  be 
voted  upon  by  ballot. 

"[Signed]  •  Albert  Molitor. 

•*Samuel  Blake. 
••William  Meredith. 
'^Entered  by  township  clerk  ad  Interim.  J.  Paul  Mayer." 

On  page  11  of  the  record  is  a  "copy  of  aflSdavit": 

"State  of  Michigan,  County  of  Presque  Isle — ss.:  Henry  Slack,  constable 
for  the  township  of  Rogers,  county  of  Presque  Isle,  state  of  Michigan,  being 
duly  sworn,  deposes  and  says  that,  in  pursuance  of  the  order  of  the  township 
board  of  the  township  of  Rogers,  he  posted  on  the  tenth  day  of  Jime,  A.  D. 
1871,  In  three  of  the  most  conspicuous  places  in  the  township  of  Rogers,  three 
notices  calling  for  a  special  meeting  of  the  electors  of  the  township  of  Rogers, 
In  order  to  vote  upon  the  matter  of  raising  one  thousand  dollars  ($1,000)  in 
bonds  of  the  township  of  Rogers,  running  ten  years,  and  bearing  ten  per  centum 
interest,  to  build  bridges  across  several  streams  in  the  township  of  Rogers. 
Said  special  meeting  to  be  holden  in  the  village  of  Rogers  City,  county  of 
Presque  Isle,  Michigan,  on  Wednesday,  the  twenty-eighth  day  of  June,  A.  D. 
1871.    And  furthermore  deponent  sayeth  not. 

"[Signed]  Henry  Slack." 

**Swom  and  subscribed  before  me,  a  notary  public  for  the  county  of  Presque 
Isle,  Michigan,  on  this  twenty-ninth  day  of  June,  1871. 
"[Signed]  Fred  Denny  Larke, 

"Notary  Public  for  Alpena  Co.,  Mich. 
•*Fred  Denny  Larke, 

"Town  aerk  Ad  Interim.** 
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On  page  12  of  the  record  Is  a  "copy  of  miDutes  of  special  township  meeting]; 
for  the  township  of  Rogers"  on  occasion  of  voting  on  the  raising  of  the  $1,000 
bridge  bonds: 

'*June  28th,  1871,  9  a.  nu 

•This  meeting  was  called  to  order  by  Fred  Denny  Larke,  acting  town  clerk. 
President  William  Meredith,  Samnel  Blake,  and  Albert  Molitor,  commissioners 
on  roads.  Albert  Molitor  having  occasion  to  leave  the  meeting,  William  Mere- 
dith took  hfs  place  as  chairman,  and  J.  T.  Bra  van  t  was  appointed  as  one  of  the 
clerks  of  the  meeting.  Voting  commenced  at  10  a.  m.,  and,  as  all  present 
had  cast  their  votes  by  10:56  a.  m.,  notice  was  given  that  at  11:15  a.  m.  the 
polls  would  be  closed.  This  was  accordingly  done,  and,  the  canvass  of  the  bal- 
lots having  been  taken,  the  result  was  as  follows: 

Votes  cast 29 

For  the  bonds 29 

Against  the  bonds 0 

Biajority  in  favor  of  the  bonds 29 

"Inspectors  of  election:  William  Meredith,  Samuel  Blake,  Albert  Molitor, 
who  had  returned.  Fred  Denny  Larke, 

"Acting  Town  Olerk  of  the  Township  of  Rogers.** 

There  is  no  minute  of  a  meeting  of  the  township  board  to  exercise  the 
authority  conferred  and  to  issue  the  bonds.  It  appeared  from  the  uncontra- 
dicted evidence  that  the  signatures  of  the  officers  purporting  to  sign  the  bonds 
were  genuine;  that  the  persons  so  signing  were,  at  the  dates  of  signing, 
actually  discharging,  respectively,  the  duties  of  the  offices  indicated  in  the 
bonds;  that  the  money  paid  for  the  bonds  went  into  the  township  treasury,  and 
was  expended  in  the  erection  of  township  bridges;  that  the  first  two  interest 
coupons  attached  to  all  the  bonds  were  paid;  that  the  bonds  were  bought  and 
paid  for  by  the  People's  Savings  Bank  of  Detroit  at  their  face  value  in  1872, 
before  their  maturity;  and  that  the  purchaser  had  no  knowledge  whatever 
of  any  infirmity  in  the  proceedings  resulting  in  their  Issue.  The  bonds  were 
produced  in  court  by  plaintlfTs  counsel,  but  there  was  no  other  circumstance 
or  evidence  to  show  that  plaintiff  had  acquired  title  to  the  bonds,  or  how  he 
did  so. 

C.  A.  Lightner,  for  plaintiff  in  error. 
Henry  M.  Duffield,  for  defendant  in  error. 

Before  TAPT  and  LURTON,  Cii-cuit  Judges,  and  SEVERENS,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  first 
question  for  our  consideration  in  this  case  was  made  by  demurrer 
to  the  declaration  on  the  ground  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations.  The  cause  of  action  in  this  cause  is 
conceded  to  have  accrued  more  than  6  and  less  than  10  years  before 
the  issuing  of  summons.  By  the  law  of  Michigan  (How.  Ann,  St.  § 
8713),  actions  of  debt  on  contracts  not  under  seal  and  of  assumpsit 
must  be  brought  within  6  years  next  after  the  cause  of  action  accrues. 
By  section  8719,  all  personal  actions  on  any  contract  not  limited 
by  previous  sections  must  be  brought  within  10  years.  This  applies 
to  actions  of  covenant  and  to  actions  of  debt  on  a  sealed  instrument. 
Stewart  v.  Sprague,  71  Mich.  50,  38  N.  W.  673.  By  section  7778  it  is 
provided  that: 

'*In  all  cases  arising  upon  contracts  under  seal  or  upon  judgments  when  an 
action  of  covenant  or  debt  may  be  maintained,  an  action  of  assumpsit  may  be 
brought  and  maintained,  in  the  same  manner,  in  all  respects,  as  upon  contracts 
without  seaL" 
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It  follows  from  the  foregoing  sections  that  in  Michigan  an  action 
of  assumpsit  on  a  sealed  instrument  is  barred  in  6  years,  while  an 
action  of  covenant  on  the  same  cause  of  action  is  not  barred  for  10 
years;  the  form,  and  not  the  cause,  of  action  fixing  the  bar.  Stewart 
V.  Sprague,  71  Mich.  50,  38  N.  W.  673. 

The  present  action  is  in  covenant.  If  it  is  properly  brought  in  this 
form,  then  the  bar  of  the  statute  is  avoided.  It  is  contended,  how- 
ever, that  covenant  will  not  lie  on  an  unsealed  instrument,  and  the 
bonds  here  sued  upon  were  not  sealed.  The  statute  under  which  the 
instruments  purport  to  have  been  issued  provides  for  the  issuing  of 
bonds.  A  bond  is  a  deed  whereby  the  obligor  obliges  himself,  his 
heirs,  executors,  and  administrators,  to  pay  a  certain  sum  of  money 
to  another  at  a  day  appointed.  1  Bl.  C<)mm.  340.  A  deed  is  a  writing 
sealed  and  delivered  by  the  parties.  2  Bl.  Comm.  295.  The  word 
^^nd"  imports  a  seal,  and  the  word,  when  used  in  a  statute  authoriz- 
ing the  issue  by  a  municipal  corporation  of  written  obligations  nego- 
tiable in  character,  means  specialties  or  writings  under  seal.  Kosh- 
konong  v.  Burton,  104  U.  S.  668,  673,  26  L.  Ed.  886.  The  officers 
issuing  evidences  of  township  indebtedness  purporting  to  comply 
with  the  statute  of  1867  must  therefore  be  presumed  to  have  intended 
to  issue  sealed  instruments.  They  have  not  done  so  in  this  case. 
But  section  7778  of  Howell's  Annotated  Statutes  of  Michigan,  part 
of  which  has  already  been  quoted,  provides  further  that  no  bond, 
deed  of  conveyance,  or  other  contract  in  writing  signed  by  any  party, 
his  agent  or  attorney,  shall  be  deemed  invalid  for  want  of  a  seal  or 
scroll  affixed  thereto  by  such  party.  In  Jerome  v.  Ortman,  66  Mich. 
668,  33  N.  W.  759,  it  was  held  that  an  action  of  covenant  in  Michigan, 
as  at  common  law,  was  an  action  upon  a  deed;  that  the  purpose  of  the 
clause  of  section  7778,  just  quoted,  was  to  permit  parties  intendinsr 
to  make  a  deed  or  specialty  to  have  the  writing  signed  by  them,  though 
without  seal,  treated  in  law  as  a  deed  or  specialty;  and  therefore 
that  covenant  might  be  maintained  thereon.  See,  also,  McKinney 
V.  Miller,  19  Mich.  142.  We  think  the  case  at  bar  is  within  Jerome  v. 
Ortman.  The  oflScers  signing  the  instruments  here  in  suit  intended 
them  to  be  bonds  (i.  e.,  deeds),  for  the  statute  so  denominates  the 
securities  to  be  issued,  and  the  instruments  themselves  bear  the  name 
*^nd"  on  their  face;  and  therefore  they  may  be  given  effect  as  such, 
and  will  support  an  action  of  covenant.  The  circuit  court  was  right 
in  overruling  the  demurrer  based  on  the  statute  of  limitations. 

The  next  questions  arising  in  this  case  are  those  of  evidence.  The 
plaintiffs  counsel  served  notice  upon  the  defendant  to  produce  the 
township  records  covering  the  i)eriods  when  the  bonds  in  this  case 
purport  to  have  been  authorized  and  issued.  Two  books  are  pro- 
duced, one  purporting  to  be  the  journal  of  the  township  board,  and 
the  other  a  record  of  the  proceedings  of  the  commissioner  of  high- 
ways. The  journal  of  the  township  board  is  evidently  a  defective 
record,  and  fails  to  show  all  of  the  proceedings  of  the  township  board, 
and  the  minutes  of  certain  of  the  township  meetings.  The  record  of 
the  highway  commissioner  is  made  up  under  the  supervision  of  the 
township  clerk.  In  this  book  the  clerk,  who  became  clerk  in  Sep- 
tember,  1871,  certifies  that  the  records  preceding  his  signature  and 
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sworn  certificate  were  carefully  copied  from  papers  and  books  on  file 
in  the  office  of  the  township  clerk.  Part  of  these  records  are,  on  their 
face,  minutes  of  the  proceedings  of  the  township  board  and  of  town- 
ship meetings.  It  was  a  palpable  mistake  to  include  them  in  tbe 
highway  commissioner's  record,  but,  as  the  clerk  kept  both  records, 
it  is  easy  to  understand  how,  in  the  loose  methods  of  keeping  the 
books,  the  error  occurred.  In  thje  absence  of  the  originals,  we  think 
these  sworn  copies,  authenticated  by  the  clerk  in  whose  custody  the 
originals  should  have  been,  and  produced  by  the  township  whose 
records  they  purport  to  be,  are  at  least  prima  facie  evidence  of  the 
facts  they  record.  1  Dill.  Mun.  Corp.  §  304,  and  cases  cited.  They 
show  on  their  face  their  incompleteness,  and  this  is,  moreover,  di- 
rectly testified  to  by  Fred  Denny  Larke,  who  was  during  the  year  1871 
at  one  time  town  clerk,  and  at  another,  supervisor.  In  this  condition 
of  the  record,  it  is  permissible  to  supply  the  missing  parts  by  parol 
evidence.  It  was  the  duty  of  the  township  clerk  to  keep  the  record 
of  the  proceedings  of  the  township  board,  and  also  of  the  township 
meetings  (How.  Ann.  St.  §§  739,  740,  748);  but  the  law  does  not  any- 
where make  the  recording  of  the  proceedings  a  condition  precedent  to 
their  validity.  It  is  well  settled  that,  under  such  a  statute,  creditors 
of  a  corporation,  private,  municipal,  or  quasi  municipal,  cannot  be 
defeated  because  of  the  neglect  of  their  debtor's  clerk  properly  to 
record  the  evidence  of  the  orders  and  resolutions  constituting  the  con- 
tract on  the  faith  of  which  they  have  rendered  service  or  advanced 
money  to  the  corporation.  Bank  v.  Dandridge,  12  Wheat.  64,  6  L. 
Ed.  552;  Bridgford  v.  City  of  Tuscumbia  (C.  C.)  16  Fed.  910;  School 
Dist.  v.  Clark,  90  Mich.  437,  51  N.  W.  529;  Taymouth  Tp.  v.  Koehler, 
35  Mich.  22;   1  Dill.  Mun.  Corp.  §  300. 

It  is  objected  to  the  validity  of  the  bonds  issued  by  authority  of  the 
township  meeting  of  August  23,  1871,  that  the  meeting  was  a  nullity, 
and  that  the  vote  was  not  a  vote  of  the  majority  of  the  electors  pres- 
et in  favor  of  the  issuing  of  bonds.  It  is  said  that  the  supreme  court 
of  Michigan,  in  Loomis  v.  Rogers  Tp.,  53  Mich.  135,  18  N.  W.  596, 
so  decided.  From  a  careful  examination  of  that  case,  we  do  not 
think  that  the  consideration  of  the  validity  of  the  meeting  or  its  effect 
was  necessary  to  the  decision.  The  proceeding  there  was  in  man- 
damus to  compel  the  township  board  of  Rogers  to  levy  a  tax  to  pay  the 
relator's  bonds,  which,  like  those  in  suit,  purported  to  have  been 
authorized  by  the  township  meeting  of  August  23,  1871.  The  issues 
were  framed  and  submitted  to  the  jury,  but  they  did  not  cover  the 
issues  made  by  the  pleadings.  The  township  had  answered,  averring, 
among  other  things,  that  it  had  not  received  any  money  for  the  bonds, 
and  that  the  relator  was  not  a  bona  fide  holder  of  them,  and  had  not 
paid  value  for  them.  The  relator  did  not  request  the  submission  of 
these  issues  to  the  jury,  and  the  court  held  that  the  effect  of  his  fail- 
ure so  to  do  was  an  admission  of  those  averments  of  the  answer. 
The  court  distinctly  declined  to  pass  on  the  validity  of  the  bonds  in 
the  hands  of  a  bona  fide  purchaser.  The  judge  delivering  the  opinion 
did  express  the  view  that  the  meeting  of  August  23,  1871,  was  a 
nullity,  because  the  vote  was  not  solely  for  the  issue  of  bonds,  but  was 
in  favor  of  two  contradictory  propositions,  to  wit,  the  proposition  to 
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levy  a  tax,  on  the  one  hand,  and  to  issue  bonds,  on  the  other,  and  that 
as  45  voted  for  the  one,  and  45  for  the  other,  there  was  a  tie  vote, 
and  neither  proi>08ition  was  carried.  With  deference  to  the  learned 
judge,  it  seems  to  us  that  this  construction  of  the  action  of  the  meet- 
ing cannot  be  supported.  The  notices  for  the  meeting  showed  clearly 
that  it  was  the  intention  of  those  calling  the  meeting  that  both  a  tax 
should  be  levied,  and  bonds  should  be  issued  for  the  same  purpose, 
and  this  was  undoubtedly  the  purpose  of  the  electors  who  voted.  The 
first  section  of  the  act  gives  the  power  to  tax  and  power  to  issue  bonds 
in  the  conjunctive,  not  in  the  alternative.  There  is  nothing  in  the 
act  anywhere  which  forbids  a  township  to  issue  bonds  in  the  same 
year  in  which  a  tax  has  been  levied.  The  only  limitation  is  the 
amount  of  tax  in  one  year,  or  the  total  amount  of  bonds  to  be  issued, 
and  it  is  not  claimed  in  this  case  that  either  limitation  was  exceeded. 
The  second  section  provides  what  notice  shall  issue  for  township 
meetings,  to  authorize  the  exercise  of  powers  conferred  in  the  first 
section,  and  mentions  the  purpose  to  tax  or  to  loan  with  the  disjunc- 
tive, not  to  show  that  the  powers  were  to  be  exercised  alternatively, 
but  by  way  of  distributive  reference  to  the  two  powers  conferred  in 
the  first  section.  We  find  nothing  in  this  to  prevent  the  holding  of 
two  township  meetings  on  successive  days, — one  to  authorize  a  tax, 
and  the  other  to  authorize  a  loan;  and,  if  so,  there  would  seem  to  be 
no  legal  objection  to  the  holding  of  a  special  meeting  for  both  pur- 
poses. Even  if  the  exact  point  were  in  judgment  before  the  supreme 
court  of  Michigan,  we  should  not  be  concluded  by  its  decision  in  a 
case  like  this.  The  bonds  were  issued  and  bought  by  those  through 
whom  the  complainant  claims  in  1872,  and  this  decision  was  not  ren- 
dered until  1884.  In  such  a  question  the  courts  of  the  United  States 
exercise  an  independent  judgment.  Pleasant  Tp.  v.  ^tna  Life  Ins. 
Co.,  138  U.  S.  67,  11  Sup.  Ct.  215,  34  L.  Ed.  804;  Folsom  v.  Ninetv-Six 
Tp.,  159  U.  8.  611, 16  Sup.  a.  174,  40  L.  Ed.  278;  Pana  v.  Bowler,  107 
U.  S.  541,  2  Sup.  Ct.  704,  27  L.  Ed.  424;  Louisville  Trust  Co.  v.  Citv 
of  Cincinnati,  47  U.  S.  App.  36,  22  C.  C.  A.  334,  76  Fed.  296.  It  cer- 
tainly appears  from  these  records  that  a  majority  of  the  voters  in  at- 
tendance at  the  township  meetings  called  for  the  purpose  approved  the 
issue  of  the  bonds  sued  upon. 

Objection  is  made,  however,  that  the  meetings  were  not  properly 
called,  in  several  particulars.  We  do  not  think  it  necessary  to  con- 
sider the  defects  urged  by  counsel  in  respect  either  of  the  meeting  of 
June  28,  1871,  or  that  of  August  23,  1871,  for  the  reason  that  we 
think  the  township  is  estopped,  as  against  a  bona  fide  purchaser,  by 
the  recitals  in  the  bonds,  by  its  payments  Of  interest  coupons,  and  by 
its  retention  of  the  money  paid  in  good  faith  for  the  bonds,  to  set 
up  any  defects  in  the  steps  preliminary  to  the  issue  of  the  bonds. 
The  bonds  recite  that  they  were  issued  in  conformity  with  the  special 
act  of  the  legislature  already  referred  to,  and  were  authorized  by  the 
legal  vote  of  the  qualified  voters  of  the  township  at  a  special  meeting 
held  upon  a  certain  date.  The  special  act  requires  that  the  bonds 
should  be  issued  by  the  township  board.  The  recital  is  in  effect, 
therefore,  that  the  bonds  are  issued  by  the  board.  There  is  direct 
evidence  that  the  township  board  authorized  the  supervisor  and  treas- 


Digitized  by 


Google 


472  89  C.  C.  A.  REPORTS. 

orer,  by  resolution,  to  execute  the  bonds  issued  in  accordance  with 
the  vote,  and  at  the  township  meeting  held  August  23,  1871.  This 
fact  is  further  shown  by  the  action  of  the  board  in  paying  the  inter- 
est on  the  bonds  for  two  years  after  their  issue.  There  is  no  direct  evi- 
dence of  the  passage  of  a  resolution  by  the  township  board  directing 
the  execution  of  the  bonds  authorized  by  the  meeting  of  June  28, 1871, 
but  the  action  of  the  board  in  paying  coupons  upon  these  bonds  cer- 
tainly tends  to  show  that  they  were  executed  by  authority  of  the 
board.  The  law  did  not  specify  the  manner  in  which  the  bonds 
should  be  executed,  but  left  that  to  the  board,  who  were  directed  to 
issue  them.  The  board  might  act  in  issuing  the  bonds  either  by  all 
of  its  members,  or  it  might  act  in  executing  the  bonds  by  one  of  its 
members,  or  by  some  township  officer  whose  duties  made  it  natural 
and  proper  for  him  to  act  in  such  a  capacity.  The  supervisor  who 
sign^  tiiese  bonds  was  the  executive  officer  of  the  township.  He 
was  ex  officio  a  member  of  the  board,  was  the  agent  of  the  township 
upon  whom  all  service  of  processes  must  be  made,  and,  while  not  the 
president  of  the  township  board,  was  distinctively  the  general  repre- 
sentative of  the  township  in  its  dealings  with  others.  The  township 
treasurer  was  the  financial  officer  of  the  township,  whose  duty  it  was 
to  receive  the  proceeds  of  the  bonds  and  to  disburse  them.  If  the 
fact  was  that  the  board  directed  the  executive  officers  to  sign  the 
bonds  on  its  behalf,  and  they  did  so,  the  binding  effect  of  the  bonds 
and  their  recitals  on  the  township  board  is  none  the  less  because  the 
agency  of  the  supervisor  and  treasurer  for  the  board  is  not  as  fully 
set  forth  as  might  be  on  the  face  of  the  bonds.  In  accepting  the  bond 
as  the  bond  of  the  township  board,  whether  signed  by  the  officials 
under  a  fully-recited  authority,  or  under  one  less  elaborately  set  forth, 
the  purchaser  ran  the  risk  of  the  actual  existence  of  such  authority. 
If  the  board  had  not  directed  their  execution,  the  bonds  were  void, 
however  fully  the  signing  officers  witnessed  the  fact.  If  it  had  direct- 
ed the  execution  of  them,  then,  so  far  as  the  board  was  concerned,  it 
had  given  validity  to  them.  Hence  it  follows  that,  if  the  fact  be  that  the 
board  directed  the  execution  of  the  bonds  as  they  were  executed,  the 
recitals  on  the  face  of  the  bonds  are  to  be  given  as  full  effect  as  if  made 
in  terms  by  the  board  itself.  The  board  under  the  special  act  was 
given  authority  to  issue  the  bonds.  It  was  its  duty  to  order  the  spe- 
cial township  meeting  in  accordance  with  the  written  application  of 
the  10  legal  voters  who  were  freeholders  within  such  township.  It 
was  therefore  within  its  implied  authority  to  pass  upon  the  validity 
of  such  application.  Before  issuing  the  bonds,  it  must  decide  that 
the  proper  vote  had  been  taken  at  the  township  meeting,  upon  a  no- 
tice properly  issued.  As  it  was  the  tribunal  to  decide  these  questions, 
it  necessarily  had  authority  to  recite  its  decision  in  the  face  of  the 
bonds.  These  conclusions  bring  this  cause  within  the  numerous 
cases  in  which  municipal  corporations  having  statutory  power  to 
issue  bonds  have  been  held  estopped  to  deny  the  validity  of  bonds 
issued  by  them,  by  the  recitals  of  the  issuing  officer  or  body  in  the 
face  of  the  bonds  that  all  the  steps  preliminary  to  the  lawful  issue  of 
the  bonds  have  been  complied  with.  The  scope  of  the  recitals  here  is 
quite  as  wide  as  in  a  number  of  cases  decided  by  the  supreme  court  and 
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bv  this  court.  Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  23  L.  Ed.  579; 
Ashley  v.  Board,  16  U.  S.  App.  656,  8  C.  C.  A.  455,  60  Fed.  55;  Risley 
T.  ViUage  of  HoweU,  12  C.  C.  A.  219-222,  64  Fed.  453;  City  of  Cadillac 
V.  Woonsocket  Inst,  for  Savings,  16  U.  6.  App.  545,  7  C.  C.  A.  574,  58 
Fed.  935. 

There  are  other  circumstances  in  this  case,  in  addition  to  the  re- 
citals, which  would  suf^ort  an  estoi^l.  There  are  the  receipt  of  the 
money,  its  use  for  the  puWic  purpose,  and  the  payment  of  interest  cou- 
pons for  two  years.  Such  circumstances,  under  the  decision  of  the 
supreme  court  in  the  case  of  Supervisors  v.  Schenck,  5  Wall.  772-781, 
18  L.  Ed.  556,  were  held  to  estop  the  county  from  setting  up  the  ir- 
regularity of  the  proceedings  by  which  an  election  under  the  law 
authorizing  the  issue  of  bonds  was  held.  See,  also.  State  v.  Trustees 
of  Goshen  Tp.,  14  Ohio  St.  569;  State  v.  Van  Home,  7  Ohio  St.  327; 
State  V.  Trustees  of  Union  Tp.,  8  Ohio  St.  394. 

But  it  is  pressed  upon  the  court  that  the  plaintiff  does  not  occupy 
the  position  of  bona  fide  purchaser,  because  he  became  their  owner 
after  their  maturity.  It  is  conceded  that  the  People's  Savings  Bank 
purchased  these  bonds  before  their  maturity,  and  paid  full  value  for 
them,  without  knowledge  of  any  defect  in  the  proceedings  resulting  in 
their  issue,  but  the  contention  is  that  one  who  acquires  negotiable 
paper  after  its  maturity  from  one  who  bought  it  in  good  faith  before 
its  maturity  may  not  enjoy  the  same  immunity  from  equitable  and 
other  defenses  as  his  transferror.  This  contention  cannot  be  sus- 
tained. The  assignee  of  a  bona  fide  purchaser  before  maturity  takes 
the  same  rights  as  his  assignor  had,  no  matter  when  the  assignment 
was  made.  No  cases  have  been  cited  which  sustain  the  position  as- 
sumed by  counsel.  Reliance  is  had  upon  general  language  applicable 
only  to  a  purchase  after  maturity  from  an  original  party  to  the  con- 
tract, or  from  one  who  is  not  a  bona  fide  purchaser,  and  has  no  rights 
as  such.  The  exact  question  was  before  the  court  in  Cromwell  v. 
Sac  Co.,  96  U.  S.  58,  24  L.  Ed.  681.  See,  also,  Scotland  Co.  v.  Hill,  132 
U.  S.  116,  117,  10  Sup.  Ct.  26,  33  L.  Ed.  261;  Wood  v.  Starling,  48 
Mich.  592,  12  N.  W.  866.  The  plaintiff,  by  his  counsel,  produced  the 
bonds,  and  thus  arose  the  presumption  that  he  was 'their  owner. 
Dawson  Town  &  Gas  Co.  v.  Woodhull,  14  C.  C.  A.  464,  67  Fed.  451; 
Brigham  v.  Gumey,  1  Mich.  351.  No  evidence  was  introduced  to 
show  the  contrary.  The  evidence  conclusively  showed  that  a  prior 
owner  had  been  a  bona  fide  purchaser  for  value.  The  plaintiff,  in  be- 
coming the  owner  of  the  bonds,  acquired  the  benefit  of  the  title  of  the 
intermediate  bona  fide  purchaser,  and  it  is  immaterial  how  the  title 
come  to  him, — ^whether  by  gift  or  otherwise. 

These  views  lead  to  a  reversal  of  the  judgment  for  the  township. 
The  case  should  have  been  submitted  to  a  jury  on  the  issue  whether 
the  township  board  did  authorize  the  execution  of  the  bonds  as  they 
were  executed,  and,  if  they  found  this  to  be  the  fact,  with  directions 
to  return  a  verdict  for  the  plaintiff;  otherwise,  to  return  a  verdict  for 
defendant.  Judgment  reversed,  with  costs,  with  instructions  to  or- 
der a  new  trial. 
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(99  Fed.  214.) 
UNION  TRACTION  CO.  v.  FETTERS. 
(Circuit  Court  of  Appeals,  Third  Circuit.    January  15,  1900.) 

No.  10. 

NbOLIOBNCB— LlABILITT  FOB  CAUSIKO    DbATH— ACTION  FOR  DaMAOBS. 

Defendant  contracted  for  the  construction  of  a  smolLestaclc,  to  consist  of 
a  shell  of  steel  lined  with  brick.  When  the  contractors  for  the  steel  part 
were  near  the  top,  those  for  the  brickwork  commenced  work  below,  upon 
the  assurance  of  the  defendant  that  the  workman  should  be  protected 
from  danger  from  those  above,  by  a  floor  to  be  constructed  above  them. 
Such  floor  was  constructed,  but  defendant,  for  a  temporary  purpose,  cot 
a  hole  through  it;  and  subsequently  a  timber  falling  from  above  passed 
through  the  floor  and  killed  plaintifTs  husband,  who  was  a  bricklayer 
working  below.  Held,  that  it  was  the  duty  of  defendant  to  restore  the 
platform  to  a  safe  condition  within  a  reasonable  time,  and  if  it  failed  to 
do  so,  and  the  killing  of  the  deceased  was  the  result  of  such  failure,  de- 
fendant  was  liable  therefor,  and  that  both  of  such  questions  were  prop- 
erly submitted  to  the  Jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
Thomas  Learning,  for  plaintiff  in  error. 
James  M.  Beck,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  writ  of  error  brings  up  for  review 
the  judgment  of  the  circuit  court  for  the  Eastern  district  of  Penn- 
sylvania in  an  action  which  was  there  brought  by  the  defendant  in 
error  to  recover  for  the  death  of  her  husband, — caused,  as  alleged, 
by  negligence  of  the  plaintiff  in  error.  The  Union  Traction  Com- 
pany, defendant  below,  entered  into  contracts  for  the  erection  of  a 
power  house.  Morton,  Reed  &  Co.  contracted  for  the  erection  of 
the  steel  smokestack,  and  sublet  the  contract  to  the  Connery  Boiler 
Works.  Keen,  Frazier  &  Co.  were  the  contractors  for  lining  tke 
stack  with  brick.  The  men  of  the  Connery  Boiler  Works  were  work- 
ing at  the  top  of  the  stack  while  Keen,  Frazier  &  Co.'s  men  were 
working  at  its  bottom.  Both  were  inside  of  the  stack.  When  it 
was  about  100  feet  high,  a  heavy  piece  of  lumber  was  dislodged! 
from  or  near  its  top,  which  descended  through  its  interior  and 
struck  and  killed  the  plaintiff's  husband,  who  was  a  bricklayer  in 
the  employ  of  Keen,  Frazier  &  Co.  The  facts  just  stated  are  undis- 
puted, and  the  instructions  of  the  court  concerning  them  are  not, 
and  could  not  be,  complained  of  by  the  plaintiff  in  error;  for  the 
learned  judge  charged  that,  "if  the  man  who  dislodged  this  stringer 
at  the  top  of  the  stack  was  negligent,  *  *  •  his  negligence 
would  not  be  a  ground  of  recovery  in  the  present  case,  because  he 
is  not  to  be  taken  as  in  the  employ  of  the  traction  company."  But 
there  were  additional  facts.  The  contractors  for  the  brickwork 
knew  that  it  would  be  unsafe  to  work  at  the  bottom  of  the  stack 
while  the  other  work  was  going  on  at  its  top,  and  it  was  not  until 
they  were  assured  by  the  chief  engineer  of  the  traction  company 
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^that  they  would  be  protected,  by  a  floor  which  was  to  be  con- 
strncted  in  the  stack,  while  they  were  working  underneath  the  iron 
workers,"  that  they  consented  to  proceed  before  the  work  overhead 
had  been  completed.  Such  a  floor  having,  accordingly,  been  con- 
structed, the  defendant,  shortly  before  the  happening  of  the  acci- 
dent, caused  an  opening  to  be  made  in  it  to  enable  the  engineer 
of  the  defendant  to  {dumb  the  stack;  but  the  court  charged  that 
this  was  rightfully  done,  and  that  the  action  was  not  maintainable 
if,  "under  all  the  circumstances  in  this  case,  the  defendant  used  due 
and  proper  care  to  close  the  aperture, — to  restore  this  platform  to 
the  condition  in  which  it  found  it," — and  this  question  was  left 
wholly  to  the  jury  to  "determine  according  to  all  the  circumstances 
as  detailed  by  the  witnesses." 

The  defendant  submitted  two  points.  The  first  was  refused.  The 
second  was  reserved,  and,  subject  thereto,  a  verdict  was  taken  for 
the  plaintiff.  Subsequently  the  defendant's  motion  for  judgment 
notwithstanding  the  verdict  was  overruled,  and  judgment  was  en- 
tered for  the  plaintiff.  The  assignment  of  errors  relates  only  to  the 
refusal  of  the  court  to  sustain  these  points,  and  therefore  attention 
may  be  confined  to  them.    The  first  one  is  in  these  words: 

**There  is  no  evidence  that  the  beam  fell  through  an  opening.  The  uncon- 
tradicted evidence  is  that  it  broke  through.  Therefore  whether  or  not  an  open- 
ing was  made  is  immaterial,  and  your  verdict  should  be  for  the  defendant.** 

A  verdict  for  the  defendant  upon  the  hypothesis  upon  which  this 
proposition  is  founded  could  not  have  been  directed  without  the  as- 
sumption of  facts  which  certainly  had  not  been  conclusively  estab- 
lished. There  was  testimony  from  which  it  could  reasonably  be  in- 
ferred that  the  beam  "fell  through  an  opening,"  or,  if  it  '^roke 
through,"  that  such  breaking  resulted  from  the  omission  of  the  de- 
fendant **to  restore  this  platform  to  the  condition  in  which  it  found 
it."  The  question  is  not  what  we  might  consider  to  be  the  weight 
of  the  evidence,  but  whether  there  was  any  evidence  upon  which  the 
verdict  that  was  in  fact  rendered  could  be  sustained;  and  upon  this 
question  we  entertain  no  doubt.  The  refusal  of  the  court  to  rule 
that  under  all  the  evidence  the  plaintiff  was  not  entitled  to  recover 
would  perhaps  be  suflBciently  supported  if  rested  upon  the  ground 
that  the  defendant's  interference  with  the  platform  amounted  to  such 
an  assumption  of  direction  and  control  as  to  preclude  it  from  as- 
serting that  the  work  was  being  done  wholly  by  an  independent  con- 
tractor. Pender  v.  Raggs,  176  Pa.  St.  337,  35  Att.  1135.  But  our 
judgment  rests  upon  a  broader  basis.  It  is  not  necessary  to  hold 
that  the  duty  of  the  defendant  to  exercise  reasonable  care  for  the 
avoidance  of  injury  to  the  bricklayer  resulted  from  any  doctrine 
which  is  peculiar  to  the  relation  of  master  and  servant;  for  the  gen- 
eral rule  that  every  one  is,  in  his  acts  and  conduct,  bound  to  be  duly 
careful  to  avoid  doing  hurt  to  others,  was  made  plainly  applicable 
by  the  circumstances  of  this  case.  Fetters  did  not  go  into  the  stack 
as  a  mere  volunteer,  but  upon  the  invitation  of  the  defendant,  and 
in  reliance  upon  its  assurance  that  a  protective  platform  would  be 
provided  to  secure  his  safety.  The  defendant  justified  this  reliance 
by  erecting  a  suitable  platform;  but,  having  done  this,  its  conceded 
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right  to  impair  the  efficacy  of  the  stmctor^,  temporarily  and  for  a 
rightful  purpose,  was  coupled  with  the  duty  to  restore  it  to  its  orig- 
inal condition  within  a  reasonable  time  after  that  purpose  had  been 
accomplished.  The  question  whether  the  defendant  did  or  did  not 
discharge  this  duty,  and  whether,  if  it  did  not,  the  killing  of  Fetters 
resulted  from  its  failure  to  do  so,  was  properly  left  to  the  jury  for 
determination.  Bigelow,  Cas.  Torts  (1875)  notes,  p.  708,  and  cases 
there  cited.    The  judgment  is  affirmed. 


(99  Fed.  222.) 

WELLS  V.  NATIONAL  LIFE  ASS'N  OP  HARTFORD. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  9,  1900.) 

No.  812. 

1.  Contracts— Action  fob  Breach— Damages. 

A  party  to  a  contract  has  but  one  cause  of  action  for  its  breach,  which 
is  Indivisible,  and  in  an  action  thereon  he  is  entitled  to  recover  whatever 
damages  he  can  prove  within  the  rules  of  evidence.  Where,  in  accordance 
with  the  rules  of  pleading  of  the  court  in  which  he  sues,  he  sets  out  a 
statement  of  the  facts,  he  cannot  be  required  by  the  party  guilty  of  the 
breach  to  elect  whether  he  will  claim  for  losses  and  expenses  incurred  on 
the  faith  of  the  contract,  or  for  the  loss  of  profits,  but  he  may  claim  for 
both;  and,  in  case  the  profits  cannot  be  proved  with  sufllcient  certainty 
to  warrant  a  recovery  therefor,  he  may  at  least  recover  for  the  money 
and  labor  reasonably  expended  in  good  faith  in  reliance  on  the  contract. 

2.  Damages— Breach  of  Contract— Loss  of  Proffts. 

Plaintiff  entered  into  a  contract  by  which  he  became  the  general  agent 
for  defendant  (a  life  insurance  company)  for  a  term  of  years,  within  a 
specified  territory.  He  was  to  have  sole  charge  of  such  territory,  to  devote 
his  services  to  the  business,  establish  subagencies  at  his  own  expense,  and 
receive  as  bis  sole  compensation  commissions  on  the  initial  and  renewal 
premiums  received  from  the  business  he  secured.  Held^  in  an  action  for  a 
breach  of  the  contract  by  defendant  by  transferring  the  business  to  other 
agents  during  the  term  without  just  cause,  that  plaintiff  was  not  limited, 
as  to  damages,  to  compensation  for  the  money  and  time  expended,  but  was 
entitled  to  claim  for  loss  of  commissions,  which  were  by  the  contract  made 
the  measure  of  his  compensation;  that  he  might  show  the  commissions 
which  would  have  accrued  to  him  under  the  contract  from  renewal  pre- 
miums on  policies  actually  taken  by  him  (the  presumption  being,  as  be- 
tween the  parties,  that  all  would  be  continued  in  force),  and  also  the 
amount  of  new  business  done  by  defendant  within  the  territory  through 
the  new  agents,  which  was  proper  to  be  considered  by  the  jury,  together 
with  other  relevant  evidence,  in  determining  the  probable  amount  of  com- 
missions which  would  have  been  earned  but  for  the  breach  of  the  contract 
by  defendant,  and  if,  on  the  whole  evidence,  the  jury  found  that  plaintiff 
had  suffered  loss  of  profits  in  excess  of  the  amount  of  his  outlay  of  personal 
services  and  expenses,  he  was  entitled  to  recover  such  excess. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

The  petition  in  this  case  shows,  substantially,  that  the  defendant,  the  Na- 
tional Life  Association  of  Hartford,  on  June  6,  18M.  entered  into  a  contract 
in  writing  with  Adolph  J.  Miller,  whereby  it  appointed  him  its  manager  for  the 
state  of  Arkansas  and  a  part  of  the  state  of  Texas,  designated  in  the  contract 
This  writing  expressly  provided  that  the  contract  then  entered  into  might  be 
sold,  assigned,  or  transferred,  with  the  written  consent  of  the  company,  and  not 
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Otherwise,  and  provided  that  the  contract  should  terminate  by  limitation  10 
years  from  and  after  the  date  above  written.  Thereafter  Miller  did  sell,  assign, 
and  transfer  this  contract  to  the  plaintifT,  W.  T.  Wells,  and  one  W.  T.  Shaw; 
and  on  March  23,  1896,  the  defendant  expressed  in  writing  its  assent  to  this 
transfer,  and  by  the  same  writing  agreed  to  extend  the  time  of  the  contract 

so  as  to  run  10  years  from  the  date  of  this  written  assent    On  June , 

1896,  the  plaintifC  and  Shaw,  by  and  with  the  consent  of  the  defendant,  re- 
leased their  right  under  the  contract  to  represent  the  defendant  in  the  state 
of  Arkansas;  and  the  defendant,  in  lieu  thereof,  conceded  to  them  all  rights 
under  the  contract  and  agreements  to  solely  represent  the  defendant  through- 
out the  entire  state  of  Texas  for  and  during  the  10-year  period  dating  from 
March  23,  1896.  On  August ,  1896,  the  plalntift,  for  a  valuable  consider- 
ation, purchased  the  entire  interest  of  Shaw  in  the  contract,  by  and  with  the 
consent  and  approval  of  the  defendant,  and  thereby  became  the  sole  manager 
of  the  defendant  for  the  entire  state  of  Texas.  By  the  terms  of  the  contract 
it  was  made  the  duty  of  the  manager  to  solicit  and  procure  applications  of 
persons  to  become  members  of  the  defendant  company;  to  procure  the  appoint- 
ment of  agents  in  the  territory  under  his  charge,  whose  duty  it  should  be  to 
solicit  applica^tions;  to  forward  all  such  applicatiofls  to  the  home  office  of  the 
company  for  approval  or  rejection  by  the  officers  thereof;  to  receive  policies 
and  deliver  the  same,  and  to  receive  the  first  premiuir;  and  to  thoroughly  in- 
spect all  business  written  by  any  agents  appointed  by  him.  It  was  made  his 
duty,  and  he  bound  himself^  to  account  for,  deliver,  and  pay  over  on  demand, 
according  to  the  instructions  or  requirement  of  the  company,  all  sums  of  money 
which  he  might  receive  as  premiums,  advances,  or  otherwise,  and  all  policies 
of  insurance  and  other  effects  which  he  might  receive  on  account  of  the  com- 
pany, whether  such  sums  of  money  or  other  property  were  received* by  him  or 
by  any  clerk,  agent,  or  other  person  employed  by  him.  He  agreed  that  during 
the  continuance  of  this  contract  he  would  devote  his  entire  time  and  energies 
to  the  service  therein  mentioned,  and  would  perform  such  other  duties  as  should 
be  required  of  him  by  the  officers  of  the  company  in  order  to  thoroughly  de- 
velop and  work  the  territory  confided  to  his  management.  The  authority  of 
the  manager  and.his  agents  was  strictly  limited,  to  the  extent  that  neither  he 
nor  his  agents  should  make,  alter,  or  discharge  any  contract  bcftween  the  com- 
pany and  others,  or  waive  forfeiture,  extend  credit,  or  make  collections  of 
money  for  its  account  (the  first  premium  excepted),  unless  he  should  first  be 
provided  with  receipts  signed  by  the  secretary  of  the  company.  For  his  com- 
pensation he  was  to  receive  a  specified  per  cent,  of  the  original  and  the  renewal 
premiums  charged  on  the  different  classes  of  insurance  to  be  written  by  the 
company.  It  was  expressly  provided  that  he  should  receive  no  further  remuner- 
ation for  any  service  than  as  stated  in  the  contract,  and  that  he  should  not 
contract  debts  in  the  name  of  the  company,  unless  specially  authorized  in 
writing,  and  that,  in  consideration  of  the  specified  compensation,  he  should  pay 
any  and  all  agency  expenses,  medical  examination  fees,  and  all  license  fees  in 
the  state  in  which  he  was  to  do  business,  together  with  the  state,  county,  and 
municipal  taxes  which  might  be  required  upon  the  first  year's  business  or  pre- 
mium receipts.  It  was  provided  further  that,  if  the  manager  should  neglect 
or  refuse  to  thoroughly  develop  and  work  the  territory  allotted  to  him,  then 
the  company,  at  its  option,  might  employ  other  agents  in  any  portion  of  the 
territory  so  neglected,  without  otherwise  affecting  the  contract,  and  that  the 
manager  should  have  no  claim  on  the  business  so  effected  b^  such  other  agent 
or  agents  so  employed;  that«rotherwise  the  company  should  not  appoint  other 
agents  within  his  territory. 

The  petition  avers:  That  the  plaintiff,  since  he  first  became  manager  for 
the  defendant  has  devoted  his  entire  time  and  energies  to  representing  the 
defendant,  and  in  carrying  out  and  performing  all  of  the  duties  devolving  on 
him  by  virtue  of  the  contract  to  thoroughly  develop  and  work  the  territory 
allotted  to  him.  That  from  the  time  he  first  became  manager  for  the  defend- 
ant up  to  the  breach  of  the  contract  by  it  he  thoroughly  worked  and  developed 
the  business  in  all  of  the  territory  allotted  to  him,  and  has  not  neglected  or 
refused  to  do  the  same.  That  during  the  time  he  was  so  engaged  he  had  cor- 
respondence with  no  less  than  300  subagents  in  regard  to  canvassing,  solicit- 
ing, and  securing  policies  of  insuranee  for  the  defendant  to  the  state  of  Texas, 
and  during  that  time  has  had  not  less  than  100  agents  actively  at  work  soliclt- 
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ing  and  securiog  for  the  defendant  policies  of  insmance  of  the  clasaea  described 
In  the  contract.  That  the  defendant  is  the  only  insurance  company  of  the 
natnral  premium  and  old-line  insurance  companies  that  writes  under-avens^ 
insurance  and  substandard  insurance  (tliat  is,  insurance  upon  negroes;  stlocm 
keepers;  persons  of  over  and  under  weights;  persons  of  light  physical  impair- 
ment; debtors  or  creditors;  persons  of  heart  murmur;  telephone,  tdegrapb, 
sawmill,  and  railroad  men  and  women),  and  that  by  reason  thereof  the  pl^ 
tiflTs  contract  with  the  defendant  was  a  noost  advantageous  and  profitable  one 
to  the  plaintilf,  as  all  of  these  risks  are  much  more  easUy  procured  tlian  first- 
class  rislis  or  standard  insurance.  That  up  to  the  time  of  the  breach  by  tbe 
defendant  the  plaintiff  had  fully  and  faithfully  carried  out  his  part  of  the  con- 
tract, and  performed  all  other  duties  required  of  him  by  the  officers  of  the  com- 
pany. That  he  has  made  a  scientific  study  of  the  insurance  business  for  yean, 
and  is  a  person  of  great  experience  in  that  business,  and  possessed  of  more  thaa 
ordinary  push  and  energy,  tact  and  sagacity,  and  is  in  every  way  well  fitted 
for  the  duties  that  devolved  upon  him  under  the  contract.  That  at  the  time 
he  purchased  the  contract  he  paid  therefor  $1,500  in  cash,  with  the  knowledge 
and  consent  of  the  defendant  That  the  contract  could  not  have  been  purchased 
for  less  money,  and  that  the  price  paid  for  it  was  reasonable.  That  hi  order 
to  put  the  business  of  the  defendant  on  a  firm  footing  in  Texas,  so  as  to  readily 
procure  applicants  to  take  policies  in  that  company,  it  was  necessary  to  adrer- 
tise  the  same,  and  to  place  the  merits  thereof  before  the  people  of  Texas, 
and  that  in  order  to  do  this  he  had  many  thousands  of  circulars  printed,  set- 
ting forth  the  advantages  of  the  company,  and  the  benefits  to  be  derived  there- 
from by  those  who  would  take  policies  therein.  That  he  had  these  circiilar» 
distributed  all  over  the  state  of  Texas;  sending  them  to  many  thousands  of 
persons  who  would  be  likely  to  take  insurance  in  the  company,  and  especially 
to  a  great  many  insurance  agents.  That,  in  addition  to  his  correspondence  with 
a  great  many  insurance  agents  in  different  parts  of  Texas,  and  his  employ- 
ment of  over  100  men  to  work  under  him  to  solicit  and  sell  Insurance  for  the 
defendant  company  in  that  state,  he  was  compelled  to  go  in  person  to  dUfoe&t 
cities  of  the  state,  and  see  the  agents,  and  give  them  proper  instractions  for 
procuring  applicants  for  insurance  in  the  defendant  compajiy,  and  was  com- 
pelled to  incur  reasonable  expenditures  incident  to  such  traveling  and  estab- 
lishing subagencies  for  the  defendant  company.  That  the  publication  and  dis- 
tribution of  such  literature,  the  cost  of  postage  and  stationery  to  send  the 
same,  and  his  traveling  expenses  incurred,  amounted  to  the  reasonable  smn  of 
$1,000,  made  up  as  follows:  Expended  for  postage,  $700;  for  printing  circulars 
and  stationery,  $100;  and  for  traveling  expenses,  $200.  That,  from  the  time 
he  acquired  the  contract  until  the  same  was  breached  by  the  defendant,  be  gave 
all  of  his  time  to  the  faithful  performance  of  the  services  required,  and  that 
for  the  period  thus  engaged,  namely,  10  months,  his  services  were  reasfHiably 
worth  $250  per  month,  making  for  the  10  months  $2,500,  which  is  an  entire 
loss  to  the  plaintiff,  by  reason  of  the  defendant's  breaching  its  contract  That 
it  was  necessary  to  do  a  great  deal  more  work  during  the  first  12  months  aftff 
the  plaintiff  acquired  the  contract,  in  order  to  establish  the  company  in  Teias, 
than  at  any  other  time  thereafter.  That  during  the  time  of  the  plaintilTs  sar- 
ice  he  did  succeed  in  writing  about  $150,000  of  insurance  for  the  defendant 
company,  and  applicants  in  Texas  acquired  policies  of  insurance  in  the  defend- 
ant company  aggregating  that  amount  by  and  through  his  efforts  prior  to  the 
date  of  the  breach  of  the  contract  by  the  defendant,  and  while  he  was  adter- 
tising  the  company  and  establishing  agencies.  That  the  greater  part  of  the 
insurance  thus  written  by  him  were  rejected  risks  from  the  Hartford  Life  & 
Annuity  Association  and  from  other  insurance  companies.  That  the  business 
of  the  defendant  company  in  Texas  was  daily  increasing,  and  that  after  the 
date  of  the  breach  of  the  contract  by  the  defendant,  by  reason  of  the  pr«ml«s 
in  his  petition  alleged,  it  would  have  involved  comparatively  little  trouble  and 
expense  for  the  plaintiff  to  have  fully  performed  his  contract  in  Texas  for  the 
remainder  of  the  10  years,  and  to  have  constantly  increased  the  amount  of 
business,  after  having  so  advertised  the  company,  established  agencies,  and 
placed  the  business  of  the  defendant  on  a  solid  basis  in  the  state.  That,  not- 
withstanding the  facts  in  the  premises,  the  defendant  did  on  December -» 

1806,  violate  and  breach  its  contract  in  the  following  flagrant  manner,  to  wit: 
It  did  on  that  date,  without  the  knowledge  and  consent  of  the  plaintiff,  employ 
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the  Hartford  Life  &  Annuity  Association,  and  the  firm  of  Harris  &  Patterson, 
of  the  city  of  Dallas,  insurance  agents,  and  a  great  many  other  agents  and 
insurance  companies  doing  business  in  the  state  of  Texas,  to  solicit  and  procure 
applicants  for  policies  of  insurance  for  the  defendant,  and  especially  to  procure 
substandard  risks  or  insurance  for  it,  and  to  solicit  and  procure  applications  of 
persons  to  become  members  of  or  policy  holders  in  the  defendant  company,  and 
did  on  that  date,  and  since  that  time,  through  these  other  agents,  issue,  with- 
out the  knowledge  and  consent  of  the  plaintiff,  a  great  many  policies  of  insur- 
ance to  persons  in  the  state  of  Texas,  and  did  on  that  date,  without  the  knowl- 
edge and  consent  of  the  plaintiff^  employ  said  insurance  companies  and  agents 
to  become  permanent  representatives  and  agents  for  the  defendant,  in  direct 
opposition  to  the  plaintiff,  and  to  procure  applicants  for  substandard  and  other 
insurance,  and  to  deliver  policies  thereon  for  it  in  that  state,  and  agreed  with 
the  first-named  company,  the  Hartford  Life  &  Annuity  Association,  that  the  de- 
fendant would  not  employ  or  seek  to  employ  any  agent  employed  by  that  com- 
pany, or  accept  business  offered  to  the  defendant  by  or  through  any  such  agents, 
thereby  depriving  the  plaintiff  of  the  services  of  the  agents  who  were  at  and 
prior  to  that  time  in  the  employment  of  the  plaintiff,  and  depriving  him,  also,  of 
ais  commissions  and  renewals  on  said  insurance,  and  willfully  violating  the  most 
material  provisions  of  his  contract,  and  flagrantly  breaching  the  same,  to  the 
great  damage  of  the  plaintiff.  That,  after  the  defendant  had  so  breached  the 
contract,  it  employed  Adolph  J.  Miller,  and  many  other  agents  and  agencies, 
irhose  names  are  unknown  to  the  plaintiff,  in  Texas,  to  solicit  applications  and 
10  sell  insurance  for  it,  and  to  do  the  work  that  the  plaintiff  could  and  would 
have  done,  were  it  not  for  said  breach.  That  the  defendant,  through  its  agents 
and  agencies,  after  the  date  of  the  breach,  procured  applicants  for  policies  in 
the  defendant  company,  and  delivered  policies  to  persons  in  Texas  to  the 
amount  of  about  $1,000,000  prior  to  the  time  of  the  filing  of  this  petition,  and 
the  premiums  on  all  of  said  policies,  as  stipulated  in  said  contract,  were  for  the 
first  year  collected  by  the  defendant  and  its  said  agents.  That  by  the  terms 
of  the  contract  the  plaintiff  could  and  would  have  written  such  insurance,  and 
have  collected  on  all  the  same  an  average  of  $20  premium  per  $1,000,  the  aver- 
age amount  charged  and  required  by  the  defendant,  in  accordance  with  said 
contract,  as  premium  therefor  for  the  first  year  of  said  insurance,  and  said  pre- 
mium has  been  and  will  be  collected  by  the  defendant  on  said  policies  for  each 
year  after  the  first  year,  and  that  by  the  terms  of  his  contract  he  would  have 
earned  and  been  entitled  to  receive  an  average  of  70  per  cent,  of  the  first  year's 
premiums  on  all  of  said  insurance,  to  wit,  the  sum  of  $14  on  the  $1,000,  as  pro- 
vided by  the  contract  That  the  costs  and  expenses  of  every  nature  whatever 
In  procuring  and  writing  said  insurance,  and  paying  the  subagents  for  their 
work,  would  have  amounted  to  not  exceeding  50  per  cent,  of  the  gross  amount 
of  the  first  year's  premiums,  leaving  net  profits  to  the  plaintiff  of  $4  on  the 
$1,000,  and  that  by  reason  of  the  premises  there  is  due  to  the  plaintiff  as  com- 
missions on  said  policies  so  procured  and  issued  by  the  defendant,  and  which 
could  and  would  have  been  procured  by  the  plaintiff  since  said  breach,  the 
sum  of  $4,000.  That  the  policy  holders  who  actually  took  insurance  by  and 
through  the  efforts  of  the  plaintiff,  and  through  the  efforts  of  the  defendant 
and  its  agents,  after  the  breach  of  the  contract,  have  paid  the  annual  premium 
to  the  defendant  on  said  policies  for  the  first  year,  and  will  continue  to  pay 
the  premiums  on  said  policies  for  each  and  every  year  thereafter  for  the  period 
of  at  least  10  years  from  the  date  of  such  policies,  and  that  by  reason  of  pay- 
ing the  premium  for  the  first  year,  or  "renewing  the  insurance,"  as  it  is  com- 
monly called,  the  plaintiff  would  have  been  entitled  to  and  have  earned  by  vir- 
tue of  his  contract  the  sum  of  $2.50  as  renewals  on  each  $1,000  of  insurance, 
according  to  the  face  value  of  the  policies,  for  all  policies  renewed  or  continued 
by  the  insured  each  year  after  the  first  year,  and  that  by  reason  thereof  he  is. 
entitled  to  renewals  on  all  of  the  policies  already  written  and  issued  by  the 
defendant  to  persons  in  Texas  since  March  23,  1896,  to  the  date  of  the  filing  of 
his  petition,  for  and  during  the  period  of  10  years  after  the  respective  dates 
of  the  first  anniversary  thereof,  in  accordance  with  the  contract,  aggregating 
the  sum  of  $20,000,  by  reason  of  the  breach  of  the  contract. 

The  plaintiff  prays  damages  in  the  sum  of  $5,000  on  account  of  his  expendi- 
tures and  the  value  of  his  services  as  set  out  in  his  petition,  and  for  the  sum 
of  $24,000,  loss  of  profits,  based  upon  insurance  actually  written  by  the  de- 
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feddant  slDce  Its  breach  of  lt«  contract,  wtiicb  the  plaintiff  could  have  written 
but  for  that  breach,  and  by  reason  of  the  loss  of  renewals  upon  all  the  insurance 
so  written,  as  well  as  that  written  by  the  plaintiff  prior  to  the  breach.  This 
petition  was  filed  on  September  9,  189S. 

On  November  22,  18£^  the  defendant  submitted  a  general  demurrer  and  16 
special  exceptions.  On  November  25th  the  parties  filed  a  written  stipulation 
**that  the  jury  is  waived."  The  judgment  recites  that  'this  cause  was  regu- 
larly called  for  trial  on  November  25th,  and,  the  jury  having  been  waived, 
the  matters  of  fact  as  well  as  of  law  were  submitted  to  the  court,  who,  after 
hearing  the  pleadings,  evidence,  and  argument  of  counsel,  toofe:  the  cause  under 
advisement."  Except  so  far  as  it  may  be  shown  by  the  formal  recitation  in 
the  judgment,  it  does  not  appear  that  any  evidence  was  offered  by  either  party, 
and  there  is  no  minute  entry,  other  than  the  final  judgment,  of  any  action  by 
Che  trial  court  on  the  demurrer  and  exceptions  submitted  by  the  defendant.  In 
the  final  judgment  it  is  further  recited  that  "the  court,  having  duly  considered 
this  cause,  is  of  opinion  that  special  exceptions  Nos.  2,  5,  7,  and  8  of  the  de- 
fendant to  the  plaintiff's  petition  are  well  taken;  *  *  *  and,  it  appearing 
to  the  court  that  the  exceptions  sustained  in  this  cause  reach  the  foundation 
of  the  plaintiff's  claim,"  the  cause  was  dismissed,  and  judgment  rendered 
against  the  plaintiff  and  the  sureties  on  his  cost  bond  for  all  costs  incurred  in 
the  cause.  It  appears  from  the  one  brief  bill  of  exceptions  in  the  record  that 
the  court  sustained  the  seventh  of  the  defendant's  special  exceptions  before 
acting  on  the  others.  It  shows  that,  in  sustaining  this  exception,  the  court 
ordered  the  plaintiff  (orally,  of  course,  as  no  minute  entry  thereof  appears)  to 
make  an  election  as  to  whether  he  would  ask  for  damages  for  the  loss  of  profits 
alleged  to  have  been  sustained  by  him  by  reason  of  the  alleged  breach  of  the 
contract,  and  only  such  profits,  or  whether  he  would  relinquish  his  prayer 
for  such  profits,  and  ask  merely  for  the  alleged  damages  occasioned  by  the 
alleged  breach,  based  upon  the  amount  alleged  to  have  been  paid  by  him,  with 
defendant's  knowledge,  for  the  contract,  together  with  the  necessary  expenses 
alleged  by  him  to  have  been  incurred  in  preparing  to  carry  out  the  contract,  and 
the  reasonable  value  of  his  services  in  so  doing  (the  court  holding  the  petition 
to  be  defective,  in  that  it  prayed  for  both  classes  of  damages),  and  required 
that  the  plaintiff  eliminate  absolutely  from  his  pleadings  either  his  prayer  for 
damages  based  upon  the  profits  lost,  or  his  prayer  for  damages  based  upon  the 
expenditures  incurred  and  the  value  of  his  services,  to  which  action  of  the  court 
the  plaintiff  excepted.  The  bill  of  exception  further  shows  that  thereupon  the 
plaintiff  asked  leave  to  amend  his  petition  so  that  the  prayer  thereof  should 
read  as  follows:  "Plaintiff  prays  for  judgment  for  damages  by  loss  of  profits 
resulting  from  said  breach  in  the  sum  of,  to  wit,  $24,000,  based  upon  said 
insurance  actually  written  by  the  defendant,  as  hereinbefore  alleged,  since  said 
breach,  and  which  plaintiff  could  have  written  but  for  said  breach,  and  the 
renewals  upon  such  insurance,  as  well  as  upon  the  renewals  on  the  insurance 
written  by  plaintiff  prior  to  said  breach.  But  if,  for  any  reason,  the  court 
should  be  of  the  opinion,  after  hearing  the  evidence,  that  plaintiff  is  not  enti- 
tled to  judgment  for  damages  based  upon  the  loss  of  said  profits,  then  he  prays 
that  he  have  judgment  for  his  damages  in  the  sum  of,  to  wit,  $5,000,  based 
upon  the  sum  paid  by  him  for  said  contract,  to  wit,  $1,500;  his  expenses  in- 
curred in  preparing  to  carry  out  said  contract,  to  wit,  $1,000;  and  the  reason- 
able value  of  his  services  in  carrying  out  the  same,  as  hereinbefore  set  forth," — 
which  amendment  the  court  refused  to  allow,  and  required  that  the  plaintiff 
eliminate  absolutely  from  his  pleadings  either  his  prayer  for  damages  based 
upon  profits  lost,  or  his  prayer  for  damages  based  upon  said  expenditures  and 
che  value  of  his  services  as  aforesaid,  to  all  of  which  action  of  the  court  the 
plaintiff  excepted.  And  without  waiving  his  exceptions,  and  in  obedience  to 
the  order  of  the  court,  the  plaintiff  then*  under  protest  amended  his  petition 
by  striking  out  so  much  thereof  as  prayed  for  damages  based  upon  the  expendi- 
tures made  by  him  in  preparing  to  carry  out,- and  in  carrying  out,  his  contract, 
and  upon  the  reasonable  value  of  his  services,  and  the  amount  paid  for  the  con- 
tract, except  such  part  thereof  as  corresponded  with  the  unexpired  term  of  the 
contract  (that  Is  to  say,  amended  the  sanw  so  as  to  pray  only  for  damages  for 
loss  of  profits,  and  such  part  of  the  $1,500  paid  Ibr  the  contract  as  corresponded 
with  the  unexpired  term  of  the  contract),  which  last  amendment,  though  not 
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actually  written  in  the  petition,  was  considered  as  having  been  written  therein 
by  both  parties  to  the  case,  and  agreed  to  by  the  court,  and  was  so  considered 
by  the  court.  After  the  petition  had  been  amended  as  just  stated,  the  court 
sustained  the  defendant's  special  exceptions  Nos.  2,  5,  and  8  to  the  plaintiff's 
petition,  to  which  action  of  the  court  in  sustaining  each  of  the  exceptions  the 
plaintiff  duly  excepted. 

On  the  prayer  for  a  writ  of  error  the  plaintiff  assigned  errors  as  follows: 
'*(1)  The  court  erred  in  sustaining  defendant's  seventh  special  exception  to 
plaintiff's  petition,  which  is  as  follows:  'Defendant  specially  excepts  to  the 
entire  petition  because  the  same  proceeds  upon  two  entirely  inconsistent  causes 
of  action,  to  wit,  the  alleged  breach  of  the  contract  for  which  damages  are 
sought  to  be  recovered,  and  the  alleged  value  of  services  charged  to  have  been 
rendered  the  defendant  herein.'  (2)  The  court  further  erred,  when  acting  on 
said  seventh  special  exception,  in  ordering  the  plaintiff  to  make  an  election 
as  to  whether  he  would  pray  for  damages  for  loss  of  profits  alleged  to  have 
been  sustained  by  reason  of  the  defendant's  alleged  breach  of  the  contract, 
relinquishing  his  prayer  for  the  other  elements  of  damages  asked  for  in  the 
petition,  or  whether  he  would  relinquish  his  prayer  for  such  profits,  and  ask 
only  for  the  damages  alleged  to  have  been  occasioned  by  such  bi*each,  based 
upon  the  $1,500  claimed  by  him  to  have  been  paid  for  the  contract  with  defend- 
ant's knowledge,  together  with  the  necessary  expenses  alleged  by  him  to  have 
been  incurred  In  preparing  to  carry  out  said  contract,  and  the  reasonable  value 
of  his  own  services  In  so  doing,  all  of  which  is  shown  in  plaintiff's  bill  of  ex- 
ceptions. (3)  The  court  erred,  after  having  sustained  said  seventh  special  ex- 
ception, and  having  made  the  order  complained  of  in  the  last  preceding  assign- 
ment, in  refusing  to  allow  plaintiff  to  amend  the  prayer  of  his  petition  wherein 
he  prays  for  damages  based  upon  loss  of  profits  as  well  as  upon  his  expenses 
and  value  of  services,  so  as  to  pray  for  damages  in  the  alternative,  as  follows: 
'Plaintiff  prays  for  judgment  against  defendant  for  damages  by  loss  of  profits 
resulting  from  said  breach  in  the  sum  of,  to  wit,  $24,000,  based  upon  said  ,in- 
Burance  actually  written  by  the  defendant,  as  hereinbefore  alleged,  since  said 
breach,  and  which  plaintiff  could  have  written  but  for  said  breach,  and  the 
renewals  upon  such  insurance,  as  well  as  upon  the  renewals  on  the  insurance 
written  by  plaintiff  prior  to  said  breach.  But  if,  for  any  reason,  the  court 
should  be  of  the  opinion  after  hearing  the  evidence  that  plaintiff  is  not  entitled 
to  judgment  for  damages  based  upon  the  loss  of  said  profits,  then  he  prays 
that  he  have  judgment  for  his  damages  in  the  sum  of,  to  wit,  $5,000,  based  upon 
the  sum  paid  by  him  for  said  contract,  to  wit,  $1,500;  his  expenses  Incurred 
in  preparing  to  carry  out  said  contract,  to  wit,  $1,000;  and  the  reasonable  value 
of  his  services  in  carrying  out  the  same,  as  hereinbefore  set  forth,' — all  of 
which  is  shown  in  plaintiff's  bill  of  exceptions.  (4)  The  court  erred  in  sustain- 
ing the  defendant's  second  special  exception  to  plaintiff's  petition,  the  exception 
being  as  follows:  'Defendant  specially  excepts  to  said  entire  petition  because 
it  appears  therefrom  that  the  damages  claimed  are  purely  speculative,  there 
being  no  possible  way  to  arrive  at  such  damages,  save  upon  the  supposition 
that  certain  work  would  have  been  in  the  future  performed  by  him;  that  this 
work  would  have,  in  turn,  secured  certain  applications;  and  that  these  appli- 
cations would  have  been  such,  that  the  company  would  have,  in  the  exercise  of 
Its  discretion  under  the  contract,  accepted  such  applications.'  (5)  The  court 
erred  In  sustaining  defendant's  fifth  special  exception  to  plaintiff's  petition,  the 
exception  being  as  follows:  T>efendant  specially  excepts  to  said  entire  petition 
because,  if  the  acts  alleged  therein  as  a  breach  on  the  part  of  this  defendant  did 
constitute  a  breach,  then  the  plaintiff  has  entirely  misconceived  the  measure 
of  damages  in  such  cases,  and  fails  in  law  to  show  any  right  to  recover  any 
of  the  simis  alleged  in  said  petition  as  damages,  or  any  portion  of  the  same.' 
(6)  The  court  erred  in  sustaining  defendant's  eighth  special  exception  to  plain- 
tiff's petition,  the  exception  being  as  follows:  'Defendant  specially  excepts  to 
the  entire  petition  because  the  remedy  for  the  alleged  acts  on  the  part  of  the 
defendant  complained  of  as  a  breach  is  agreed  upon  in  the  contract,  and  plain- 
tiff had  no  right  to  abandon  the  contract  as  contemplated  therein  for  such  cause, 
and  because  such  acts  as  those  complained  of  are  not  vital,  and  do  not  go  to 
the  foundation  or  essence  of  the  contract,  and  compensation  may  be  made 
therefor  in  damages.' " 
89  C.O.A.— 31      • 


Digitized  by 


Google 


482  39  C.  C.  A.  REPORTS. 

Drew  Pruit  and  L.  A.  Smith,  for  [daintiff  in  error. 
W.  B.  Gano,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  rulings  of  the  trial  court,  and  the  errors  assigned  thereon,  pre- 
sent substantially  two  questions:  (1)  Can  the  plaintiff  join  in  one 
action  for  damages  for  breach  of  the  contract  a  claim  for  the  loss  of 
anticipated  profits  with  the  claim  to  recover  his  losses  for  actual 
outlay  and  expenditures?  (2)  Are  the  anticipated  profits  for  the  loss 
of  which  he  claims  damages  in  this  case  too  remote  to  sustain  an  ac- 
tion? Conforming  to  the  practice  and  pleadings  in  the  state  of 
Texas,  the  plaintiff's  case  is  presented  by  a  petition  setting  up  fully 
all  the  facts  on  which  he  bases  his  claims  for  damage. 

The  first  of  the  questions  above  stated  seems  to  us  to  be  answered 
by  the  reasoning  and  review  of  authorities  in  the  opinion  of  the  court 
in  the  case  of  U.  S.  v.  Behan,  110  U.  S.  338,  4  Sup.  Ct.  81, 28  L.  Ed.  168. 
Adopting  substantially  the  language  of  the  very  learned  judge  who 
delivered  that  opinion,  without  quoting  with  literal  accuracy,  we  ob- 
serve that  he  therein  says: 

When  a  party  injured  by  the  stoppage  of  a  contract  elects  to  go  for  damages 
for  the  breach  thereof,  the  first  and  most  obvious  damage  to  be  shown  is  the 
amount  which  he  has  been  induced  to  expend  on  the  faith  of  the  contract, 
including  a  fair  allowance  for  his  own  time  and  services.  **Unles8  there  is  some 
artificial  rule  of  law  which  has  taken  the  place  of  natural  Justice  in  relation 
to  the  measure  of  damages,  it  would  seem  to  be  quite  clear  that  the  claimant 
ought  at  least  to  be  made  whole  fu~  losses  and  expenditures.  If  he  chooses 
to  go  further,  and  claim  for  the  loss  of  anticipated  profits,  he  may  do  so,  sub- 
ject to  the  rules  of  law  as  to  the  character  of  profits  which  may  be  thus 
claimed.  It  does  not  lie,  however,  in  the  mouth  of  the  party  who  has  volun- 
tarily and  wrongfully  put  an  end  to  the  contract,  to  say  that  the  party  injured 
has  not  been  damaged,  at  least  to  the  amount  of  what  he  has  been  induced 
fairly  and  in  good  faith  to  lay  out  and  expend,  including  his  own  services. 

♦  ♦  ♦  At  least,  it  does  not  lie  in  the  mouth  of  the  party  in  fault  to  say 
this  unless  he  can  show  that  the  expenses  of  the  party  injured  have  been  ex- 
travagant  and  unnecessary   for   the   purpose   of   carrying   out   the   contract. 

♦  ♦  ♦  The  claim  for  profits,  if  not  sustained  by  proof,  ought  not  to  preclude 
a  recovery  for  the  claim  for  losses  sustained  by  outlay  and  expenses.  In  a 
proceeding  like  the  present  in  which  the  claimant  sets  up  by  way  of  petition 
a  plain  statement  of  the  facts,  without  technical  formality,  and  prays  relief 
either  in  a  general  manner,  or  in  an  alternative  or  cumulative  form,  the  court 
ought  not  to  hold  the  claimant  to  strict  technical  rules  of  pleading,  but  shouW 
give  to  his  statement  a  liberal  interpretation,  and  afford  him  such  relief  as  he 
may  show  himself  substantially  entitled  to,  if  within  the  fair  scope  of  the 
claim  as  exhibited  by  the  facts  set  forth  in  the  petition." 

In  the  case  of  Dennis  v.  Maxfield,  10  Allen,  138,  which  presented  a 
question  closely  analogous  to  the  one  we  are  now  discussing,  it  is 
said  in  the  opinion  by  the  chief  justice: 

"The  breach  of  the  contract  by  the  defendants  has  created  only  one  cause  of 
action  in  favor  of  the  plaintiff.  His  compensation  for  this  breach  necessarily 
embraces  all  that  he  is  entitled  to  recover  under  the  contract.  Indeed,  his  right 
to  recover  anything — as  well  that  which  was  earned  before  as  that  which 
would  have  been  earned  if  he  had  not  been  discharged— depends  on  the  ques- 
tion whether  he  has  performed  his  part  of  the  contract.  A  party  cannot  sever 
a  claim  for  damages  arising  under  one  contract  so  as  to  make  two  distinct  and 
substantive  causes  of  action." 
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The  second  question  presents  more  difficulty.  We  quote  again 
from  U.  S.  V.  Behan,  supra: 

*The  claimant  was  not  bound  to  go  for  profits,  even  though  he  counted  for 
them  In  his  petition.  He  might  stop  upon  a  showing  of  losses.  The  two  heads 
of  danaage  are  distinct,  though  closely  related.  When  profits  are  sought,  a 
recovery  for  outlay  is  included,  and  something  more.  That  something  more  is 
the  profits.  If  the  outlay  equals  or  exceeds  the  amount  to  be  received,  of  course 
there  can  be  no  profits." 

It  is  clear  that  the  plaintiff  and  the  defendant,  in  entering  into 
the  contract  which  is  made  the  basis  of  this  action,  each  had  in  con- 
templation not  only  the  outlay  of  expenses  and  personal  service  to 
be  contributed  by  the  plaintiff,  but,  and  equally,  the  earning  of  profits 
from  the  per  cent,  on  the  premiums  to  be  allowed  the  plaintiff  as  his 
sole  compensation  for  his  expenditures  and  service.  As  was  said  in 
the  case  of  Dennis  v.  Maxfield,  supra: 

"These  earnings  or  profits  were  therefore  within  the  direct  contemplation  of 
the  parties  when  the  contract  was  entered  into.  They  are  undoubtedly  in  their 
nature  contingent  and  speculative,  and  difficult  of  ascertainment;  but,  being 
made  by  express  agreement  of  the  parties  of  the  essence  of  the  contract,  we 
do  not  see  how  they  can  be  excluded  in  ascertaining  the  compensation  to  which 
the  plaintiff  is  entitled.  Would  it  be  a  good  bar  to  a  claim  for  damages  for 
breach  of  articles  of  co-partnership  that  the  profits  of  the  contemplated  busi- 
ness were  imcertain,  contingent,  and  difficult  of  proof,  and  could  it  be  held  for 
this  reason  that  no  recovery  could  be  had  in  case  of  a  breach  of  such  a  con- 
tract? Or,  in  an  action  on  a  policy  of  insurance  on  profits,  would  it  be  a  valid 
defense,  in  the  event  of  loss,  to  say  that  no  damages  could  be  claimed  or 
proved,  because  the  subject  of  insurance  was  merely  speculative,  and  the  data 
on  which  the  profits  must  be  calculated  were  necessarily  inadequate  and  in- 
sufficient to  constitute  a  safe  basis  on  which  to  rest  a  claim  for  indemnity? 
The  answer  is  that  in  such  cases  the  parties,  having  by  their  contract  adopted 
a  contingent,  uncertain,  and  speculative  measure  of  damages,  must  abide  by  it, 
and  courts  and  Juries  must  approximate  as  nearly  as  possible  to  the  truth  in 
endeavoring  to  ascertain  the  amount  which  a  party  may  be  entitled  to  recover 
on  such  a  contract  in  the  event  of  a  breach.  If  this  is  not  the  rule  of  law,  we 
do  not  see  that  there  is  any  alternative  short  of  declaring  that  where  parties 
negotiate  for  compensation  or  indemnity  in  the  form  of  an  agreement  for  prof- 
its, or  a  share  of  them,  no  recovery  can  be  had  on  such  a  contract  in  a  court 
of  law, — a  proposition  which  is  manifestly  absurd." 

In  the  case  of  Bagley  v.  Smith,  10  N.  Y.  489,  in  which  claim  for 
damages  for  loss  of  profits  by  the  wrongful  dissolution  of  a  partner- 
ship was  sought,  the  judge  who  delivered  the  opinion  of  the  court 
said: 

"The  object  of  commercial  partnership  is  profit.  This  is  the  motive  upon 
which  men  enter  into  the  relation.  The  only  legitimate  beneficial  consequence 
of  continuing  a  partnership  is  the  making  of  profits.  The  most  direct  and 
legitimate  injurious  consequence  which  can  follow  upon  an  \mauthorized  dis- 
solution of  a  partnership  is  the  loss  of  profits.  Unless  that  loss  can  be  made 
up  to  the  injured  party,  it  is  idle  to  say  that  any  obligation  is  imposed  by  a 
contract  to  continue  a  partnership  for  a  fixed  period.  The  loss  of  profits  Is  one 
of  the  common  grounds,  and  the  amount  of  profits  lost  one  of  the  common 
measures  of  the  damages  to  be  given  upon  a  breach  of  contract." 

In  Insurance  Co.  v.  Nexsen,  84  Ind.  347,  it  was  held  that,  in  a  suit 
by  an  agent  against  an  insurance  company  for  damages  resulting 
from  his  wrongful  discharge  during  the  existence  of  the  contract,  his 
recovery  is  not  restricted  merely  to  commissions  on  premiums  col- 
lected prior  to  his  dismissal,  but  may  include  the  probable  value  of 
the  renewals  on  policies  obtained  by  him,  upon  which  future  pre- 
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Diiums  would,  in  the  ordinary  course  of  business,  be  received  by  the  in- 
surance company. 

In  Hitchcock  v.  Knights  of  Maccabees  (Mich.)  58  N.  W.  640,  on 
a  trial  of  an  action  against  a  mutual  benefit  society  for  breach 
of  contract,  the  plaintiff  showed  that  he  was  employed  by  the 
defendant  to  establish  lodges  in  an  exclusive  territory,  at  his  own 
expense,  and  what  his  proportion  of  the  membership  fees  and  per 
capita  dues  would  have 'been,  had  he  established  the  lodges  estab- 
lished by  defendant  in  his  territory  during  the  unexpired  term  for 
which  he  was  employed,  and  the  cost  of  like  work  he  had  already 
done.  Held,  that  the  question  of  his  damages  should  have  been 
submitted  to  the  jury.    In  the  opinion  the  court  say: 

"In  case  of  a  breach  by  plaintiff,  defendant  could  perform  the  work,  and  re- 
cover as  damages  the  difference  between  the  price  agreed  upon  and  the  cost  of 
completion.  In  case  of  a  breach  by  defendant,  the  profits  lost  constitute  the 
legitimate  measure  of  damages.  The  law  is  not  so  blind  to  justice  as  not  to 
require  the  defendant  to  respond  in  damages,  if  there  is  any  reasonable  basis 
for  their  ascertainment.  There  is  no  presumption,  legal  or  otherwise,  that  the 
plaintiff  could  not  have  completed  the  worlt.  The  defendant  was  satisfied  with 
the  success  of  the  plaintiff.  It  is  a  fair  presumption  that  he  would  have 
succeeded.  It  is  a  fair  inference  from  the  evidence  that  the  defendant's  ofllcers 
broke  the  contract  because  of  the  success,  and  the  belief  that  they  could  secure 
the  accomplishment  of  the  work  cheaper,  which  they  in  fact  did.  The  defend- 
ant took  charge  of  the  work  which  the  plaintiff  had  done,  and  completed  it 
The  defendant  may  not  now  say,  *It  is  true,  I  completed  the  work,  but  there 
is  no  certainty  you  could.*  ♦  ♦  ♦  It  has  been  demonstrated  not  only  that 
the  work  could  be,  but  that  it  has  been,  done.  It  is  a  fair  inference  that  it 
could  have  been  done  as  well  by  the  plaintiff  as  by  the  defendant.  '  One  ele- 
ment of  damage  is  established  by  the  contract,  and  the  evidence  from  the 
defendant's  own  books,  namely,  the  amount  agreed  to  be  paid,  and  the  benefits 
reaped  by  it.  The  only  other  element  is  the  cost  of  doing  the  work,  which, 
deducted  from  the  amount  to  be  paid,  would  establish  the  profits.  The  ex- 
pense of  what  plaintiff  did  is  some  evidence  upon  which  to  base  a  judgment 
of  the  expense  of  doing  the  rest  of  the  work.  If  that  be  the  only  evidence 
as  to  the  cost,  and  plaintiff  can  establish  by  experience  that  it  is  more  difficult 
and  expensive  to  accomplish  the  first  part  of  the  work  than  the  last  part, 
defendant  cannot  complain  if  the  jury  take  that  as  a  basis  to  determine  the 
cost.  On  the  contrary,  such  a  basis  would  be  favorable  to  the  defendant; 
and,  if  this  were  the  only  basis,  we  think,  under  the  circumstances  of  this 
case,  it  was  sufficient  to  justify  a  submission  of  the  case  to  the  jury.  He  who 
breaks  his  contract  may  not  deny  to  the  injured  party  the  fair  inferences  to 
he  drawn  from  the  part  performed." 

In  Lewis  v.  Insurance  Co.,  61  Mo.  534,  the  action  was  to  recover 
damages  for  breach  of  a  contract  by  the  provisions  of  which  the 
plaintiff  agreed  to  work  exclusively  for  the  insurance  company  for 
the  term  of  five  years,  and  also  bound  himself  to  work  the  territory 
with  a  full  corps  of  energetic  and  reliable  agents.  He  had  all  the 
authority  of  a  general  agent  in  soliciting  insurance  and  collecting 
premiums.  As  a  compensation  for  his  services  and  expenditures,  he 
was  to  have  a  certain  per  cent,  on  premiums,  as  specified  in  the  con- 
tract. The  plaintiff  was  only  permitted  to  conduct  his  agency  about 
half  the  time  agreed  on  by  the  stipulation;  the  defendant  having 
voluntarily  sold  and  transferred  the  whole  of  its  business  to  another 
company,  thereby  discontinuing  its  business  and  depriving  itself  of 
the  power  to  keep  and  perform  its  part  of  the  contract.  The  court 
held  that  the  inability  of  the  defendant  to  continue  its  business  was 
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no  excuse  for  its  breach  of  the  contract  with  the  plaintiff,  who  could 
recover  such  damage  as  was  done  him  by  the  breach.  In  the  trial 
court  he  had  been  allowed  to  show  how  much  he  had  realized  during 
the  existence  of  the  contract,  and  the  estimate  in  that  verdict  seems 
to  have  been  placed  upon  the  past  actual  earnings,  together  with  the 
testimony  of  actuaries  as  to  what  probably  would  be  the  value  of  the 
renewals  on  policies  already  obtained.  With  reference  to  the  ad- 
missibility and  value  of  this  testimony  the  court,  in  its  opinion,  says: 

"A  custom  or  usage  has  sprung  up  and  exists  with  iusurance  companies  by 
which  adjustments  are  made  as  to  the  value  and  renewals  of  policies  for  any 
given  length  of  time.  By  the  use  of  statistical  tables  and  comparisons,  a  re- 
markable degree  of  accuracy  obtains;  and,  where  a  connection  ceases  between 
an  agent  and  the  company,  it  is  the  only  mode  of  ascertaining  or  adjusting  the 
agent's  interest.  The  calculation  by  the  actuary  has  been  reduced  to  scientific 
principles,  and  It  must  be  resorted  to,  else  there  would  be  a  failure  of  justice, 
on  one  hand,  or,  on  the  other,  the  damages  would  be  purely  speculative." 

Touching  a  further  feature  in  the  case,  we  find  this  language  in  the 
opinion: 

**The  plaintiff  was  permitted  to  show  the  amount  of  his  collections  from  time 
to  time  from  July  1,  1869,  to  March  1,  1872,  and  the  amount  of  his  conmiis- 
sions  during  that  time,  both  in  the  aggregate  and  per  month,  on  the  average. 
These  commissions  were  all  paid,  and  it  is  evident  from  the  amount  of  the 
verdict  that  the  jury  must  have  considered  the  commission  on  premiums  for 
the  above-named  period  as  a  fair  criterion  of  what  plaintiff  would  have  earned 
in  the  future  had  the  contract  not  been  broken.  Without  some  other  evidence 
of  the  probable  amount  of  the  business,  these  damages  would  be  t6o  much  of  a 
speculative  character.  The  new  business  might  depend  on  various  circumstan- 
ces, and  be  affected  by  numerous  contingencies;  and  these  should  be  shown, 
as  entering  into  the  computation  of  damages." 

In  Mueller  v.  b^pring  Co.  (Mich.)  50  N.  W.  319,  it  was  held  that 
where  the  plaintiff  had  been  constituted  the  defendant's  sole  agent 
for  the  sale  of  its  mineral  water  for  the  period  of  one  year,  within  a 
defined  territory,  and  before  the  year  expired  the  agency  was  trans- 
ferred to  another,  the  plaintiff's  measure  of  damages  was  the  profits 
he  might  have  realized  if  defendant  had  not  breached  its  contract,  and 
that,  in  arriving  at  the  amount  of  plaintiff's  damage,  proof  of  the 
actual  sales  of  water  by  the  new  agent  during  the  plaintiff's  unexpired 
term  would  not  be  speculative.  In  this  connection  it  is  said  in  the 
opinion : 

"While  it  may  be  true  that  Mueller  could  not  have  disposed  of  as  much  of 
the  article  as  this  firm  did,  yet  the  amount  of  their  sales,  while  not  conclusive 
upon  defendant,  was  competent  evidence  to  go  to  the  jury  upon  the  question 
of  plaintiffs  damages.  It  would  have  been  proper  to  draw  out  upon  cross- 
examination  what  special  effort  had  been  made  by  this  firm  to  introduce  and 
push  this  commodity,  but  the  sales  for  the  season  named  may  have  been 
greater  than  for  the  previous  season,  because  of  a  demand  created  by  what 
MueUer  did.  rather  than  by  any  special  effort  by  this  firm.  Here  was  a 
commodity  of  which  defendant  was  the  sole  proprietor,  and  for  which  Mueller 
was  made  sole  agent.  All  of  this  commodity  reaching  the  territory  named 
came  from  the  defendant  directly  to  Mueller,  and  through  his  agency.  The 
agency  of  the  firm  of  Bassett  &  L'Hommedieu  succeeded  that  of  Mueller. 
They  took  it  up  where  he  left  off,  and  continued  it  for  the  five  months  for  which 
he  was  to  enjoy  those  fruits.  Proof  as  to  the  amount  actually  sold  by  them  for 
that  five  months  cannot  be  said  to  be  speculative." 

The  ease  of  Wakeman  v.  Manufacturing  Co.,  101  N.  Y.  205,  4  N.  E. 
264,  bears  so  close  an  analogy  to  the  case  at  bar,  and  the  authority 
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of  that  court  is  so  high,  as  to  justify  our  quoting  from  the  opinion  at 
considerable  length: 

"This  action  was  brought  to  recover  damages  for  the  breach  of  an  agree- 
ment made  in  the  city  of  New  York  in  February,  1878,  which  is  set  forth 
in  the  complaint  as  follows:  That  if  the  plaintiffs  shaU  succeed  in  placing  (that 
is  to  say,  selling)  fifty  of  the  defendant's  sewing  machines  to  one  firm  or  party 
in  the  repubUc  of  Mexico  during  the  next  trip  of  their  agent  to  that  country, 
then  about  to  be  made,  they  (the  plaintiffs),  for  every  fifty  machines  so  sold. 
shaU  have  the  sole  agency  for  the  sale  of  the  defendant's  sewing  machines  in 
that  locality  and  its  vicinity  in  that  republic;  and  the  defendant  should  fur- 
nish to  the  plaintiffs  machines  at  the  lowest  net  gold  prices.'  The  defendant 
denied  the  agreement  but  the  jury  found  it  substantially  as  aUeged,  and  it  is 
conceded  that  we  must  assume  here  that  such  an  agreement  was  made.  The 
plaintiffs  at  once  entered  upon  the  performance  of  the  agreement,  purchased  a 
sample  machine  of  the  defendant,  caused  their  agent  to  be  instructed  in  its 
mechanism  and  management,  and  then  sent  him  to  Mexico.  After  reaching 
there  he  sold  fifty  machines  to  one  Mead,  of  San  Luis  Potosi,  on  his  promise 
to  Mead  that  he  should  be  the  general  agent  of  the  defendant  for  that  locality 
and  its  vicmity.  The  order  for  the  fifty  machines  was  sent  to  the  defendant 
and  filled  by  it,  and  those  machines  were  forwarded  to  Mexico  and  paid  for. 
Shortly  thereafter  plaintiffs*  agent  made  another  sale  of  fifty  machines  for  an- 
other locality  in  Mexico,  and  an  order  for  those  machines  was  sent  to  the  de- 
fendant, which  it  absolutely  refused  to  fiU.  Plaintiffs'  agent  procured  another 
order  for  one  machine,  and  sent  that  to  the  defendant,  which  it  also  refused 
to  fiU;  and  then  it  refused  to  fiU  any  further  orders  from  the  plaintiffs  or  their 
agents,  and  absolutely  refused  to  perform  and  repudiated  its  agreement.  Upon 
the  trial  of  the  action  the  plaintiffs  made  various  offers  of  evidence  to  show  the 
value  of  their  contract  with  the  defendant,  the  most  of  which  were  excluded. 
In  his  charge  to  the  Jury  the  judge  held,  as  matter  of  law,  that  the  plaintiffs 
could  recover  damages  only  for  the  refusal  of  the  defendant  to  fill  the  orders 
actuaUy  given;  and,  the  plaintiffs'  profits  having  been  shown  to  be  $4  on  a 
machine,  their  recovery  was  thus  limited  to  $204.  They  excepted  to  the  rule 
of  damages  thus  laid  down,  and  the  sole  question  for  our  determination  is 
what,  upon  the  facts  of  this  case,  was  the  proper  rule  of  damages?  Were 
the  plaintiffs  confined  to  the  damages  suffered  by  them  in  consequence  of  the 
refusal  of  the  defendant  to  fill  the  two  orders  for  fifty-one  machines,  or  were 
they  entitled  also  to  recover  the  damages  which  they  sustained  by  a  total 
breach  of  the  agreement  on  the  part  of  the  defendant?  The  judge  Umited  the 
damages,  as  stated  in  his  charge,  because  any  further  allowance  of  damages  for 
the  breach  of  the  agreement  would,  as  he  claimed,  be  merely  speculative  and 
Imaginary.  It  is  frequently  difficult  to  apply  the  rules  of  damages,  and  to 
determine  how  far  and  when  opinion  evidence  may  be  received  to  prove  the 
amount  of  damages,  and  the  difficulty  is  encountered  in  a  marked  degree  in 
this  case.  One  who  violates  his  contract  with  another  is  liable  for  all  the 
direct  and  proximate  damages  which  result  from  the  violation.  The  damages 
must  be  not  merely  speculative,  possible,  and  imaginary,  but  they  must  be 
reasonably  certain,  and  such  only  as  actuaUy  follow  or  may  follow  from  the 
breach  of  the  contract.  They  may  be  so  remote  as  not  to  be  directly  tracea- 
ble to  the  breach,  or  they  may  be  the  result  of  other  intervening  causes,  and 
then  they  cannot  be  allowed.  They  are  nearly  always  involved  in  some  un- 
certainty and  contingency.  Usually  they  are  to  be  worked  out  in  the  future, 
and  they  can  be  determined  only  approximately  upon  reasonable  conjectures 
and  probable  estimates.  They  may  be  so  uncertain,  contingent,  and  imaginary 
as  to  be  incapable  of  adequate  proof;  and  then  they  cannot  be  recovered, 
because  they  cannot  be  proved.  But  when  it  is  certain  that  damages  have 
been  caused  by  a  breach  of  contract,  and  the  only  uncertainty  is  as  to  their 
amount,  there  can  rarely  be  good  reason  for  refusing,  on  account  of  such  un- 
certainty, any  damages  whatever  for  the  breach.  A  person  violating  his  con- 
tract should  not  be  permitted  entirely  to  escape  liability  because  the  amount 
of  the  damages  which  he  has  caused  is  uncertain.  It  is  not  true  that  loss 
of  profits  cannot  be  aUowed  as  damages  for  a  breach  of  contract.  Liosses 
sustained  and  gains  prevented  are  proper  elements  of  damage.    Most  con- 
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tracts  are  entered  Into  with  the  view  to  future  profits,  and  such  profits  are 
in  the  contemplation  of  the  parties,  and,  so  far  as  they  can  be  properly  proved, 
they  may  form  the  measure  of  damage.  As  they  are  prospective,  they  must, 
to  some  extent,  be  uncertain  and  problematical,  and  yet  on  that  account  a 
person  complaining  of  breach  of  contract  is  not  to  be  deprived  of  all  remedy. 
It  is  usually  his  right  to  prove  the  nature  of  his  contract,  the  circumstances 
surrounding  and  following  its  breach,  and  the  consequences  naturally  and 
plainly  traceable  to  it;  and  then  it  is  for  the  jury,  under  proper  instructions  as 
to  the  rules  of  damages,  to  determine  the  compensation  to  be  awarded  for  the 
breach.  When  a  contract  is  repudiated,  the  compensation  of  the  party  com- 
plaining of  its  repudiation  should  be  the  value  of  the  contract  He  has  been 
deprived  of  his  contract,  and  he  should  have  in  lieu  thereof  its  value,  to  be 
ascertained  by  the  application  of  rules  of  law  which  have  been  laid  down  for 
the  guidance  of  courts  and  jurors.  [The  judge  then  reviews  and  cites  a  num- 
ber of  reported  cases,  and  thereafter  proceeds  with  his  opinion.)  It  is  quite 
clear  that  the  rules  of  damages  having  the  sanction  of  these  authorities  were 
violated  upon  the  trial  of  this  action.  The  plaintiffs  had  the  right,  under 
their  agreement,  to  establish  agencies  for  the  sale  of  defendants  machines 
anywhere  in  Mexico  where  they  could  sell  fifty  machines.  An  agency,  when 
thus  established,  was  to  be  exclusive,  and  was  to  have  some  permanency.  It 
could  not  be  broken  up  at  the  will  of  the  defendant,  without  some  default  on 
the  part  of  the  plaintiffs.  That  the  agreement  had  some  value  to  the  plain- 
tiffs is  very  clear,  and  of  that  value,  whatever  it  was,  they  were  deprived  by 
the  act  of  the  defendant.  It  is  quite  true  that  that  value,  or.  in  other  words, 
the  damages  caused  to  the  plaintiffs  by  the  total  breach  of  the  agreement  by 
the  defendant,  is  quite  uncertain  and  diflScult  to  be  estimated.  But  the  diffi- 
culty is  not  greater  than  it  was  in  several  of  the  cases  above  cited.  There 
are  some  facts  upon  which  a  jury  could  base  a  judgment,  not  certain  nor 
strictly  accurate,  but  sufficiently  so  for  the  administration  of  justice  in  such 
a  case.  The  agent  whom  plaintiffs  sent  to  Mexico  was  apparently  intelli- 
gent, capable,  and  well  acquainted  with  Mexico.  Machines  .could  be  delivered 
there  for  about  $30  per  machine,  and  could  then  be  sold  at  retail  for  about 
$125.  The  profit  of  the  plaintiffs  on  each  machine  was  about  $4.  Plaintiffs* 
agents  readily  made  sales  of  one  hundred  and  one  machines,  and  were  about 
to  make  other  sales.  One  of  defendant's  agents  subsequently  sold  in  a  single 
city  twenty  machines  in  six  months,  at  $125  each.  The  plaintiffs  had  estab- 
lished two  agencies,  and  to  the  value  of  such  agencies,  at  least,  they  were 
entitled.  Mead,  who  had  one  of  the  agencies,  testified  that  he  had  made 
arrangements  with  several  parties  to  sell  the  machines;  that  he  had  all  tlie 
facilities  for  carrying  on  an  extensive  and  profitable  business,  and  was  well 
acquainted  with  the  country.  The  population  of  several  of  the  Mexican  cities 
in  which  plaintiffs'  agent  was  engaged  in  establishing  agencies  was  shown. 
From  all  these  and  other  facts  proved,  it  cannot  be  doubted  that  the  plaintiffs 
suffered  damages  to  at  least  several  hundred  dollars,  and  they  should  not 
have  been  deprived  of  the  damages  which  they  made  to  appear  because  they 
could  not  make  clear  the  full  amount  of  their  damages.  All  the  facts  should 
have  been  submitted  to  the  jury,  with  proper  instructions;  and  their  verdict 
not  based  upon  mere  speculation  and  possibilities,  but  upon  the  facts  and  cir- 
cumstances proved,  would  have  approached  as  near  the  proper  measure  of 
justice  as  the  nature  of  the  case  and  the  infirmity  which  attaches  to  the  ad- 
ministration of  the  law  will  admit*' 

From  the  nature  of  the  case,  the  language  of  the  contract,  and  all 
the  dealings  of  the  parties,  it  is  clear  that  the  provision  naming  10 
vears  from  the  date  of  the  original  contract,  and  afterwards  extend- 
ing it  to  10  years  from  the  23d  of  March,  1896,  is  of  the  essence  of  the 
contract  It  is  equaUy  apparent,  from  the  same  premises,  that  the 
provision  which  stipulated  that  the  defendant  company  should  not 
appoint  other  agents  within  the  manager's  territory,  unless  he  neg- 
lected OP  refused  to  thoroughly  develop  and  work  the  same,  is  like- 
wise of  the  essence  of  the  contract  between  these  parties.    It  follows, 
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therefore,  that  if  the  proof  supports  the  plaintiffs  allegation  as  to 
his  faithful  performance  of  his  covenants  in  the  contract  up  to  De- 
cember   ,  1896,  the  action  of  the  defendant  at  that  date  in  em- 
ploying other  agents  and  agencies  to  work  the  territory  assigned  to 
the  plaintiff  was  a  breach  of  the  contract  on  the  part  of  the  defendant 
which  rendered  the  defendant  liable  for  such  damages  as  directly  re- 
sulted therefrom.  Assuming  that  the  alleged  breach  of  the  contract  is 
supported  by  the  proof,  the  plaintiff  having  elected  to  go  for  damages 
for  the  breach  of  the  contract,  the  first  and  most  obvious  damage 
to  be  shown  is  the  amount  which  he  has  been  induced  to  expend  on 
the  faith  of  the  contract,  including  a  fair  allowance  for  his  own  time 
and  services;  and  it  does  not  lie  in  the  mouth  of  the  defendant  to 
say  that  he  has  not  been  damaged  at  least  to  that  amount,  unless  it 
can  show  that  the  expenses  which  the  plaintiff  incurred  were  extrava- 
gant and  unnecessary  for  the  purpose  of  carrying  out  the  contract. 
On  reason  and  authority,  we  are  of  opinion  that  the  plaintiff  may,  as 
he  does,  seek  to  recover  for  loss  of  profits.  The  law  no  more  than 
equity  will  endure  the  thought  that  it  was  in  the  contemplation  of  the 
defendant  that  the  plaintiff  should  work  for  naught;  and,  as  the 
contract  expressly  provides  that  he  shall  get  no  compensation  other 
than  the  specified  rate  of  per  cent,  on  the  first  and  subsequent 
premiums  on  the  policies  of  insurance  issued,  it  was  necessarily  in  the 
contemplation  of  the  parties  that  a  breach  of  the  contract  upon  the 
part  of  the  defendant  would  inflict  upon  the  plaintiff  this  loss  of 
profits.  As  the-recitals  in  the  judgment  plainly  show,  the  case  went 
off  in  the  circuit  court  substantially  on  the  demurrer  to  the  petition. 
The  record  of  the  judgment  indicates  that  probably  no  testimony 
was  offered  by  either  party,  and,  if  testimony  was  in  fact  heard,  it  is 
certain  that  the  judge  did  not  reach  a  consideration  of  it,  because  the 
case,  as  it  was  made  in  the  pleadings,  did  not,  according  to  his  view 
thereof,  present  a  cause  of  action.  It  is  likely  that  his  oral  announce- 
ment in  passing  on  exception  7  so  clearly  indicated  to  the  parties 
that  the  issues  made  by  the  exceptions  would,  in  the  court's  judgment, 
conclude  the  plaintiff's  right  to  recover,  that  it  induced  the  parties 
to  make  and  file  the  stipulation  waiving  a  jury  on  that  trial.  It  ap- 
pearing so  distinctly  that  the  judge  did  not  reach  such  a  consideration 
of  the  case  as  required  or  permitted  him  to  pass  on  the  issues  of  fact 
made  by  the  pleadings,  we  have  to  assume,  as  his  action  does  assume, 
that  all  the  allegations  of  the  plaintiff  with  reference  to  his  perform- 
ance of  the  contract  and  the  defendant's  breach  thereof  are  true. 
This  being  so,  the  plaintiff  is  entitled  to  recover  the  value  of  his  con- 
tract at  tiie  time  of  the  breach.  The  parties,  having  contracted  in 
contemplation  of  the  plaintiff  making  profits  to  compensate  him  for 
his  ontiay  and  personal  service,  have  themselves  stipulated  the  stand- 
ard for  fixing  such  profits  on  the  work  contracted  to  be  done;  thus 
leaving  as  the  only  uncertain  element  in  the  investigation  the  amount 
of  work  actually  done,  or  which  the  plaintiff  with  reasonable  proba- 
bility might  and  would  have  done  but  for  the  breach  of  the  contract 
by  the  defendant. 

This  inquiry  in  this  case  has  two  branches:    First,  to  find  the 
amount  of  profit  which  the  plaintiff,  under  the  stipulations  of  the  con- 
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tract,  is  entitled  to  receive  on  all  premiums  subsequent  to  the 
premium  for  the  first  year  on  the  policies  actually  written  through  the 
agency  of  the  plaintiff  and  his  employ^  prior  to  the  date  of  the 
breach  of  the  contract  by  the  defendant.  It  is  evident  that  all  the 
schemes  of  insurance  referred  to  in  the  contract  to  be  offered  to  the 
public  contemplated  the  keeping  of  the  policies  alive  by  payments 
made  from  time  to  time  subsequent  to  the  first  year's  premium.  Be- 
tween the  parties  to  the  contract,  the  presumption  is  that  the  policies 
-would  be  kept  alive,  and  these  subsequent  payments — "renewal 
premiums,-'  as  they  are  called — would  be  received  by  the  defendant 
company.  The  conduct  of  that  company  in  breaching  the  contract 
entitles  the  plaintiff  to  this  presumption,  and  puts  upon  the  defend- 
ant the  burden  of  showing  the  contrary,  if  it  exists,  and  the  extent 
to  which  it  does  exist.  So  all  uncertainty  is  eliminated  from  this 
branch  of  the  plaintiff's  claim  for  loss  of  profits.  As  to  the  other 
branch,  assuming,  as  we  must  for  the  present  do,  that  the  defendant 
breached  the  contract  as  alleged  in  the  petition,  entered  the  territory 
allotted  to  the  plaintiff,  and  has  through  other  agents  and  agencies 
since  the  date  of  the  breach  written  a  large  amount  of  other  insur- 
ance, such  as  the  contract  between  the  parties  contemplated  would  be 
obtained  by  and  through  the  action  of  the  plaintiff  and  his  sub- 
agents,  the  amount  of  such  insurance  so  taken  and  carried  by  the 
defendant  up  to  the  time  of  the  trial  may  be  exactly  shown  by  the 
testimony  of  the  managing  agents  of  the  defendant,  or  by  its  books,  or 
by  both,  which  at  this  day  the  plaintiff  has  a  right  to  call  for  and  de- 
mand as  well  in  an  action  at  law  as  formerly  in  a  suit  in  equity.* 
There  can  be,  therefore,  no  substantial  difficulty  in  arriving  at  this 
amount,  at  least  with  substantial  accuracy;  and,  the  amount  having 
been  found,  the  terms  of  the  contract  between  the  parties  fix  the 
standard  for  measuring  the  interest  which  the  plaintiff  would  have 
had  therein,  had  he  been  permitted  to  do  the  work  as  his  contract 
contemplated.  Whether  he  could,  and  with  reasonable  probability 
would,  have  done  all  or  a  definite  portion  of  .this  work,  had  the  de- 
fendant not  breached  the  contract,  is  a  propter  subject  for  the  finding 
of  a  jury  on  the  proof  that  may  be  offered  as  to  the  means  which  the 
plaintiff  had  organized  and  was  using  for  the  efficient  prosecution  of 
this  work,  compared  with  the  means  and  effort  which  the  defendant 
has  used  in  its  accomplishment  of  the  work  so  done  by  it  in  the  terri- 
tory allotted  to  the  plaintiff.  He  is  not  necessarily  or  even  probably 
entitled  to  receive  the  full  specified  rate  of  per  cent,  on  the  first  year's 
and  subsequent  premiums  paid  and  to  be  paid  on  policies  so  issued  by 
the  defendant  through  its  other  agents  and  agencies;  for  some  de- 
duction must  necessarily  be  made  on  account  of  the  fact  that  he  could 
incur  no  current  exi)enses,  nor  render  any  personal  service,  in  the 
procurement  of  this  insurance  thus  obtained  by  the  defendant  through 
its  other  agents  and  agencies.  The  condition  of  the  business  in  Texas 
at  the  time  of  the  breach;  the  means  that  had  been  used  and  were 
being  used  by  the  plaintiff  to  work  the  territory  allotted  to  him;  the 
machinery  which  he  had  organized  for  the  purpose  of  that  work;  the 
reasonable  cost  of  its  continued  operation ;  the  extent  of  the  territory 
allotted  to  him;  the  number  of  persons  therein  who  were  fit  subjects 
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for  Buch  insurance  as  the  defendant  proposed  to  write;  the  reasonable 
relative  proportion  of  cost  for  the  first  year  of  organizing  the  busi- 
ness and  putting  it  in  operation,  to  the  cost  of  continuing  its  conduct 
during  the  sub^uent  years;  the  machinery  actually  used  by  the 
defendant  after  it  entered  the  territory  allotted  to  the  plaintiff,  and 
its  success,  through  the  use  of  this  machinery  and  the  agencies  it 
established,  in  obtaining  applicants  for  insurance  and  holders  for  its 
policies, — should  all  be  given  to  the  jury,  under  the  proper  instruc- 
tions of  the  court,  that  the  panel  of  12  reasonable  men,  in  the  effort 
to  do  justice  between  the  parties,  may  find,  from  a  full  consideration 
of  the  relations  of  the  parties,  and  their  respective  relations  to  the 
work,  as  shown  by  the  proof,  the  reasonable  amount  of  damage  that 
the  plaintiff  has  suffered  by  the  defendant's  breach  of  the  contract. 
This  indication  of  the  elements  of  proof  to  be  admitted  in  the  case  is 
not,  and  is  not  intended  to  be,  exhaustive.  Other  kindred  matter  may 
and  doubtless  will  be  offered.  The  subject  is  not  one  for  what  is 
technically  called  "expert  testimony."  Witnesses  should  not  be  per- 
mitted to  give  what  may  properly  be  called  "opinion  evidence"  as  to 
the  value  of  the  contract  at  the  date  of  its  breach.  Where,  however, 
witnesses  have  had  actual  experience  in  the  transaction  of  such  busi- 
ness, their  testimony  as  to  the  particulars  and  result  of  that  experi- 
ence is  not  necessarily  "opinion  evidence,"  within  the  meaning  of  the 
term  as  here  used,  but  may  be  direct  evidence  to  a  substantial  fact 
bearing  directly  upon  the  issues  here  involved, — as,  for  instance,  the 
showing  of  the  reasonable  expectancy  of  continuing  in  force  a  definite 
proportion  of  the  amount  of  insurance  issued  on  the  various  schemes 
or  classes  of  insurance  contemplated  in  the  contract  between  these 
parties  to  have  been  issued  by  the  defendant.  The  aggregate  amount 
of  damage,  if  any,  found  by  the  jury  on  both  branches  of  this  inquiry, 
must  exceed  the  amount  of  the  plaintiffs  outlay  of  capital  and  person- 
al service,  as  hereinbefore  indicated,  in  order  to  show  any  recoverable 
profits  lost  to  the  plaintiff;  for  if  that  outlay  was  made  in  good 
faith,  and  is  not  showji  by  the  defendant  to  have  been  extravagant 
and  unnecessary  for  the  purpose  of  carrying  out  the  contract,  it  must 
be  recoverable  in  any  event.  Assuming,  as  we  have  said  we  must  for 
the  purpose  of  this  hearing,  that  the  proof  will  support  the  allega- 
tions of  the  petition  in  reference  to  the  breach  of  the  contract  by 
the  defendant,  unless  the  loss  of  profits  as  found  by  the  jury  shall  ex- 
ceed this  amount  for  outlay  and  personal  service,  the  plaintiff  can 
make  no  further  recovery  on  the  basis  of  loss  of  profits.  If,  however, 
the  jury  find  that  by  the  breach  of  the  contract  the  plaintiff  has 
suffered  loss  of  profits  to  an  amount  in  excess  of  the  amount  that  the 
proof  shows  he  is  entitled  to  recover  for  outlay  of  personal  service 
and  expenses,  he  may,  in  addition  thereto,  recover  such  excess  of  dam- 
ages so  incurred  and  found  by  the  jury  on  account  of  his  loss  of 
profits.  Of  course,  if  the  proof  does  not  support  the  plaintiff's  allega- 
tions as  to  his  performance  of  the  covenants  binding  him  in  the  con- 
tract, then  no  breach  thereof  by  the  defendant  has  been  shown,  and 
the  plaintiff  can  have  no  recovery  in  this  action. 

We  are  of  opinion  that  the  views  we  have  here  expressed  are  sup- 
ported by  the  cases  of  high  authority  which  we  have  partially  re- 
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viewed  in  the  foregoing  opinion^  and  the  many  citations  of  other 
precedents  to  which  the  cases  we  have  reviewed  refer,  many  of  which 
we  have  carefully  examined.  Our  decision  is,  therefore,  that  the 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  to 
that  court,  with  directions  to  it  to  award  the  plaintiff  a  new  trial,  and 
thereafter  to  proceed  according  to  law,  and  in  conformity  to  the  views 
expressed  in  this  opinion. 


(99  Fed.  237.) 

UNITED  STATES  v.  FREEL. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  5,  1900.) 

No.  78. 

PamciPAL  AND  Surety— Release  op  Surety— Alteration  op  Contract. 

Where  a  contract  for  the  construction  of  a  dry  dock  for  the  United  States, 
"to  be  located  at  such  place  on  the  water  line  of  the  navy  yard,  Brooklyn, 
N.  Y.,  as  shall  be  designated  by  the  party  of  the  second  part,"  had  at- 
tached thereto  and  made  a  part  thereof  the  plans  and  specifications  for 
the  dock,,  reserving  the  right  to  the  United  States  to  make  changes  in  such 
plans  and  specifications,  the  difference  in  the  contract  price  on  account  of 
any  such  changes  to  be  determined  as  therein  provided,  and  contained  a 
further  provision  that  "no  change  herein  provided  for  shall  in  any  manner 
affect  the  validity  of  this  contract,"  a  supplemental  contract,  changing 
the  location  of  the  entire  dry  dock  from  the  water  line,  as  fixed  by  the 
initial  contract,  to  a  point  64  feet  inland,  and  requiring  the  contractor  to 
make  all  necessary  excavations  and  connections  with  the  water  at  an 
increased  payment  of  i$5,000,  and  with  an  increased  time  for  performance, 
was  not  within  the  terms  of  such  provision,  but  was  a  change  in  substance 
of  the  contract,  not  contemplated  thereby,  which  released  the  sureties  on 
the  contractor's  bond,  who  did  not  assent  thereto,  from  liabiiity. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

George  H.  Pettitt,  for  plaintiff  in  error. 

Howard  A.  Taylor  and  James  R.  Soley,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  plaintiff 
in  the  court  below  to  review  a  judgment  for  the  defendant,  Freel, 
as  executor  of  Edward  J.  Freel,  entered  upon  a  demurrer  to  the  com- 
plaint. (C.  C.)  92  Fed.  299.  The  action  was  brought  to  recover  upon 
a  bond  executed  to  the  plaintiff  by  Edward  J.  Freel  as  surety  for 
one  Gillies,  whereby  Freel,  as  such  surety,  undertook  that  Gillies 
would  well  and  truly  perform  the  stipulations  of  a  contract  of  even 
date  therewith.  It  was  averred  in  the  complaint  that  Gillies  en- 
tered upon  the  performance  of  the  contract,  but  thereafter  failed 
and  neglected  to  fulfill  it,  to  the  damage  of  the  plaintiff. 

The  contract  referred  to  in  the  bond,  and  bearing  the  same  date, 
was  executed  by  Gillies  as  party  of  the  first  part  and  the  United 
States  as  party  of  the  second  part,  and  was  one  by  which  Gillies 
undertook  to  construct  a  dry  dock  for  the  United  States  at  the  price 
of  $412,000.  The  contract  contained,  among  others,  the  following 
clauses: 
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"First.  The  contractor  will,  within  twenty  days  after  he  has  been  tendered 
the  possession  and  the  occupancy  of  the  site  by  the  party  of  the  second  part, 
comm^ice,  and  within  twenty-seven  calendar  months  from  such  date  construct 
and  complete,  ready  to  receive  vessels,  a  timber  dry  dock,  to  be  located  at  such 
place  on  the  water  line  of  the  navy  yard,  Broolclyn,  N.  Y.,  as  shall  be  desig- 
nated by  the  party  of  the  second  part." 

''Seventh.  The  construction  of  the  said  dry  docic  and  its  accessories  and 
appurtenances  herein  contracted  for  shall  conform  in  all  respects  to  and  with 
the  plans  and  specifications  aforesaid,  which  plans  and  specifications  are 
hereto  annexed,  and  shall  be  deemed  and  taken  as  forming  a  part  of  this  con- 
tract, with  the  hke  operation  and  effect  as  if  the  same  were  incorporated  herein. 
No  omission  of  the  plans  or  specifications  of  any  detail,  object,  or  provision 
necessary  to  carry  this  contract  into  full  and  complete  effect  in  accordance  with 
the  true  intent  and  meaning  hereof  shall  operate  to  the  disadvantage  of  the 
United  States,  but  the  same  shall  be  satisfactorily  supplied,  performed,  and 
observed  by  the  contractor,  and  all  claims  for  extra  compensation  by  reason 
of  or  for  or  on  account  of  such  extra  performance  are  hereby,  and  in  considera- 
tion of  the  premises,  expressly  waived;  and  it  is  hereby  further  provided,  and 
this  contract  is  upon  the  express  condition,  that  the  said  plans  and  specifica- 
tions shall  not  be  changed  in  any  respect  except  upon  the  written  order  of  the 
bureau  of  yards  and  docks;  and  that  if  at  any  time  it  shall  be  found  advan- 
tageous or  necessary  to  make  any  change,  alteration,  or  modification  in  the 
aforesaid  plans  and  specifications,  such  change,  alteration,  or  modification  must 
be  agreed  upon  in  writing  by  the  parties  to  the  contract,  the  agreement  to  set 
forth  fully  the  reasons  for  such  change,  and  the  nature  thereof,  and  the  in- 
creased or  diminished  compensation,  based  upon  the  estimated  actual  cost 
thereof  which  the  contractor  shall  receive,  if  any:  provided,  that  whenever 
the  said  changes  or  alterations  would  increase  or  decrease  the  cost  by  a  sum 
exceeding  five  hundred  dollars  ($500)  the  actual  cost  thereof  shall  be  ascer- 
tained, estimated,  and  determined  by  a  board  of  naval  officers  to  be  appointed 
by  the  secretary  of  the  navy  for  the  purpose,  and  the  contractor  shall  be  bound 
by  the  determination  of  said  board,  or  a  majority  thereof,  as  to  the  amount 
of  increased  or  diminished  compensation  he  shall  be  entitled  to  receive  in  con- 
sequence of  such  change  or  changes:  provided,  further,  that  if  any  enlarge- 
ment or  increase  of  dimensions  shall  be  ordered  by  the  secretary  of  the  navy 
during  the  construction  of  said  dry  dock,  that  the  actual  cost  thereof  shall  be 
ascertained,  estimated,  and  determined  by  a  board  of  naval  officers,  to  be 
appointed  by  the  secretary  of  the  navy,  who  shall  revise  said  estimate,  and  de- 
termine the  sum  or  sums  to  be  paid  the  contractor  for  the  additional  work 
that  may  be  required  imder  this  contract:  and  provided,  also,  that  no  further 
payment  shall  be  made  unless  such  supplemental  or  modified  agreement  shall 
have  been  signed  before  the  obligation  arising  from  such  change  or  modifica- 
tion was  incurred,  and  until  after  Its  approval  by  the  party  of  the  second  part: 
and  further  provided,  that  no  change  herein  provided  for  shall  in  any  manner 
affect  the  validity  of  this  contract" 

June  16,  1893,  a  supplemental  contract  was  entered  into  between 
Oillies  and  the  United  States  to  lengthen  the  dry  dock  from  600 
feet,  as  called  for  in  the  specification,  to  670  feet.  It  provided  for 
additional  compensation  to  the  contractor  of  $45,556. 

August  17,  1893,  a  second  supplemental  contract  was  entered  into 
between  Gillies  and  the  United  States.  By  this  contract  "the  loca- 
tion of  the  dry  dock  now  being  constructed  at  the  United  States  navy 
yard  at  Brooklyn,  N.  Y.,  under  contract  with  the  said  John  Gillies, 
party  of  the  first  part,"  was  changed,  and  Gillies  stipulated  to  change 
its  location  to  one  64  feet  further  inland  "than  that  laid  down  and 
staked  out  when  the  said  contract  was  entered  into,"  and  to  perform 
all  the  additional  excavation  necessary,  and  supply  all  the  labor 
and  materials  incident  thereto.  By  this  contract  he  was  to  be  paid 
the  sum  of  f 5,063.83  as  full  compensation  for  the  additional  work 
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and  materials.  Preel  was  not  a  party  to  either  of  the  supplementary 
contracts. 

The  demurrer  of  the  defendant  was  sustained  in  the  court  below 
upon  the  ground  that  Freel  was  discharged  from  his  obligation  as 
surety  for  the  performance  of  the  contract  by  the  change  introduced 
by  the  supplementary  contract  of  August  17,  1893,  whereby  a  new 
location  for  the  dry  dock  was  substituted  for  the  contract  location. 
The  very  careful  and  exhaustive  opinion  of  the  learned  judge  who 
decided  the  case  in  the  court  below  renders  unnecessary  any  ex- 
tended discussion  of  the  questions  presented  by  this  appeal. 

By  the  first  contract  the  site  of  the  dry  dock  was  to  be  on  the 
water  line,  at  some  point  to  be  thereafter  designated.  Its  location 
was  to  that  extent  definitely  fixed.  It  was  the  purpose  and  purport 
of  the  last  agreement  to  change  the  original  location,  which  was  to 
be  "at  such  a  place  on  the  water  line"  as  might  be  designated  by 
the  United  States,  to  a  place  not  on  the  water  line,  but  "sixty-four 
feet  further  inland."  This  change  necessarily  entailed  an  increased 
expense  upon  the  contractor,  as  was  recognized  by  the  extra  com- 
pensation allowed  him  in  the  agreement.  That  it  altered  the  re- 
quirements of  the  first  contract  in  matters  of  substance  is  self-evi- 
dent. 

The  proposition  is  elementary  that  the  obligation  of  a  surety  does 
not  extend  beyond  the  terms  of  his  undertaking,  and,  when  this  un- 
dertaking is  one  to  assure  the  performance  of  an  existing  contract, 
if  any  change  is  made  in  the  requirements  of  such  contract  in  mat- 
ters of  substance,  without  his  assent,  his  liability  is  extinguished. 
This  proposition  is  not  controverted  in  the  argument  for  the  plaintiff 
in  error,  but  the  contention  is  that  the  change  which  was  made 
in  the  requirements  of  the  principal  contract  was  within  the  con- 
templation of  that  contract,  and  therefore  was  sanctioned  by  the  un- 
dertaking of  the  surety.  If  the  provisions  of  the  principal  contract 
authorized  such  a  change,  undeniably  the  surety  assented  to  it  in  ad- 
vance. The  case  is  reduced  to  the  single  question  whether  the 
principal  contract  did  authorize  the  change.  This  inquiry  depends 
uiK)n  the  effect  of  the  seventh  clause.  The  most  that  can  be  claimed 
for  that  clause  is  that  it  permits  the  party  of  the  second  part  to 
make  any  change,  alteration,  or  modification  "in  the  agreement, 
plans,  and  specifications,"  which  are  referred  to  as  "annexed,"  and 
made  a  part  of  the  contract,  and  provides  that  no  such  change  shall 
in  any  manner  affect  the  validity  of  the  contract.  Whether  the 
clause  warrants  such  a  latitudinarian  construction  as  to  embrace  the 
extensive  departure  from  the  plans  and  specifications  provided  for 
by  the  first  supplemental  contract,  we  do  not  determine.  We  are 
clear  that  it  does  not  warrant  the  change  made  by  the  last  supple- 
mental contract,  and,  that  being  so,  whether  the  first  change  wa« 
authorized  is  a  question  which  does  not  require  decision.  The  plans 
and  specifications  mentioned  in  clause  7  are  not  set  forth  in  the 
complaint,  and  we  cannot  doubt  they  would  have  been  if  they  pur- 
ported in  the  remotest  degree  to  deal  with  the  location  of  the  site. 
The  context  shows,  however,  that  the  plans  and  specifications  men- 
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tioned  in  the  clause  are  those  which  relate  to  the  constrnctioD  of 
the  building,  its  accessories  and  ai^urtenances. 

The  supi^emental  contract  does  not  purport  to  make  any  change 
in  the  plans  and  specifications  annexed  to  the  original  contract- 
It  recites  that  the  location  had  been  "laid  down  and  staked  out'' 
when  that  contract  was  entered  into,  and,  if  the  location  had  been 
shown  or  referred  to  in  the  plans  or  specifications,  that  recital  would 
have  been  unnecessary,  and  one  referring  to  the  plans  would  nat- 
urally have  been  inserted  instead. 

Undoubtedly  it  would  have  been  within  the  contemplation  of  the 
original  contract  to  change  the  location  of  the  dry  dock  from  the 
place  originally  laid  down  and  staked  out  to  any  other  place  upon 
the  water  line  of  the  navy  yard  which  might  have  been  thereafter 
designated  by  the  United  States.  The  terms  of  the  contract  would 
have  warranted  such  a  change,  because  they  provide  for  the  con- 
struction of  a  dry  dock  at  such  place  on  the  water  line  of  the  navy 
yard  "aa  shall  be  designated"  by  the  United  States.  Such  a  change 
would  not  have  required  the  "additional  excavation  necessary  at  the 
entrance"  mentioned  in  the  supplemental  contract,  and  the  very  con- 
siderable incidental  extra  expense. 

We  agree  with  the  court  below  that  the  alteration  extinguished 
the  liability  of  the  surety.  The  demurrer  was  correctly  decided,  and 
the  judgment  is  affirmed. 


(99  Fed.  240.) 

NEIDLINGER  et  al.  v.  YOOST. 

(Circuit  0)urt  of  Appeals,  SecoDd  Circuit.    January  5,  1900.) 

No.  68. 

1.  Appeal— Review— Ruling  on  Motion  for  New  Trial. 

An  order  denying  a  motion  for  new  trial  is  not  reviewable  by  writ  of 
error  in  the  federal  courts. 

2.  Master  and  Servant— Action  for  Injury  to  Servant— Evidence. 

In  an  action  by  a  servant  against  the  master  to  recover  for  a  personal 
Injury  caused  by  his  clothing  being  caught  in  machinery  while  in  the  per- 
formance of  a  duty  directed  by  the  master,  it  is  not  error  to  permit  an 
engineer,  who  was  familiar  with  the  machinery,  and  who  reached  plaintiff 
immediately  after  the  injury,  to  testify  as  to  the  probable  manner  hi  which 
the  accident  occurred. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Soathem 
District  of  New  York. 

This  is  a  writ  of  error  to  review  a  judgment  of  the  circuit  court. 
Southern  district  of  New  York,  entered  upon  the  verdict  jof  a  jury 
awarding  to  defendant  in  error,  who  was  plaintiff  below,  the  sum 
of  15,000  damages  for  personal  injuries.  The  facts  sufficiently  appear 
in  the  opinion. 

Eugene  L.  Richards,  for  plaintiffs  in  error. 
William  P.  Maloney,  for  defendant  in  error. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 
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LACOMBE,  Circuit  Judge.  The  defendants,  who  are  plaintiffs  in 
error,  owned  and  operated  a  malt  house,  and  the  j^aintiff  was  in  their 
employ;  his  usual  duties  being  the  stirring,  straining,  and  turning  of 
malt.  He  was  at  work  in  the  cellar,  in  the  larger  or  east  room,  which 
contained  vats,  and  two  sets  of  apparatus  known  as  "conveyors.*^ 
This  conveyor  was  a  wooden  box  about  18  inches  square,  extending 
the  length  of  the  room,  6  feet  6J  inches  from  the  floor,  having  sus- 
pended within  it  a  shaft  wound  with  a  spiral  groove,  which  by  its 
revolutions  transferred  the  grain  from  one  end  of  the  room  to  the 
other.  On  the  top  of  the  box,  at  intervals  of  from  8  to  12  feet,  were 
holes  for  oiling  the  shaft  of  the  conveyor  where  it  revolved  through 
hangers  from  the  top  of  the  box.  All  these  holes  for  oiling  were  in 
the  large,  east  room,  where  plaintiff  was  regularly  employed.  The 
conveyor,  with  its  boxing,  ran  through  a  partition  wall  into  the  ad- 
joining or  machinery  room.  The  box  projected  a  little  way  into  this 
room,  and  the  shaft  continued  on  for  about  8  feet  from  the  wall,  until 
it  engaged,  by  a  gear  wheel,  with  gear  wheels  on  the  main  shaft, 
which  was  driven  by  the  engine.  There  were  no  holes  for  oiling  in 
so  much  of  the  conveyor  box  as  projected  into  this  room,  but  the 
place  of  engagement  of  the  gear  wheels  on  the  conveyor  shaft  with 
those  on  the  main  shaft  required  frequent  oiling.  On  the  day  of  the 
accident  the  plaintiff  was  engaged  in  his  usual  occupation  in  the 
large,  east  room,  when  the  superintendent  directed  him  "to  oil  the 
conveyor."  He  thereupon  got  an  oil  can,  a  lamp  from  the  engine 
room,  and  a  stepladder;  and,  commencing  at  the  end  of  the  conveyor 
furthest  from  the  west  room,  containing  the  machinery,  he  placed  the 
ladder  under,  and  poured  the  oil  into  the  oiling  places  on  the  top  of, 
the  conveyor  box.  Having  poured  oil  into  all  these  places,  he  pro- 
ceeded to  the  machinery  room,  and  was  about  to  oil  at  the  end  of  the 
conveyor  shaft  where  it  engaged  with  the  main  shaft,  when  in  some 
way  his  clothing  was  caught  by  the  moving  machinery,  and  he  was 
seriously  injured.  There  was  evidence  that  it  was  rather  dark  in 
that  part  of  the  cellar.  The  theory  of  the  action  was  that  plaintiff 
was  instructed  to  perform  a  service  outside  "of  the  line  of  his  duty, 
which  exposed  him  to  a  danger  from  the  machinery  to  which  his  ordi- 
nary avocations  would  not  expose  hira,  and  that  he  was  directed  to 
do  this  without  proper  warning  and  instructions.  His  testimony  and 
that  of  his  principal  witness,  the  engineer,  tended  to  support  this 
theory.  The  fact  that  no  instructions  or  warnings  were  given  to  him 
is  not  disputed;  the  contention  of  the  superintendent  being  that 
he  did  not  expect  he  would  go  to  the  west  room,  and  that  he  had  told 
him  before  not  to  oil  the  wheels.  No  warnings  or  instructions  were 
needed  for  oiling  in  the  east  room.  There  it  was  a  perfectly  safe 
operation. 

The  first  point  argued  upon  this  review  is  that  the  verdict  should 
have  been  set  aside,  and  new  trial  ordered,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence.  This  need  not  be  dis- 
cussed. Orders  denying  motions  for  new  trial  are  not  reviewable  by 
writ  of  error  in  the  federal  courts. 

The  second  point  assigns  error  in  the  trial  judge  in  denying  a  motion 
to  direct  a  verdict  for  the  defendant  at  the  close  of  the  case.    The 
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substance  of  this  is  the  contention  that  the  direction  given  to  plaintiff, 
viz.  "Oil  the  conveyor,"  could  not  fairly  be  construed  by  him  as  a 
direction  to  oil  elsewhere  than  in  the  east  room.  What  that  direc- 
tion implied  was  a  question  of  fact,  to  be  determined  upon  a  con- 
sideration of  all  the  evidence,  there  being  a  sharp  conflict  between 
some  of  the  witnesses.  The  jury  were  fully  and  properly  charged  on 
that  branch  of  the  case,  and  their  finding  must  be  taken  as  conclusive. 
It  would  have  been  error  in  the  trial  judge  to  have  withdrawn  that 
question  from  the  jury,  in  view  of  the  circumstance  that  the  engineer, 
presumably  the  man  best  informed  as  to  nomenclature  of  the  me- 
chanical apparatus,  refers  to  the  conveyor  as  extending  to  the  place 
where  it  came  into  connection  with  the  wheel  on  the  shaft. 

The  proposition  next  advanced,  that  plaintiff  cannot  recover  be- 
cause he  cannot  point  out  the  precise  screw  or  cog  or  moving  part 
which  caught  him,  is  wholly  without  merit. 

The  question  of  contributory  negligence  was  fairly  for  the  jury, 
especially  in  view  of  the  testimony  of  tiie  engineer  as  to  the  difficulty 
which  would  be  encountered  by  an  inexperienced  man  undertaking  ta 
oil  this  particular  part  of  the  apparatus.  The  engineer  testified  that 
he  protested  to  the  superintendent  against  the  proposed  assignment 
of  plaintiff  to  do  the  oiling,  on  the  ground  of  his  inexperience. 

We  see  no  error  in  allowing  the  engineer,  who  was  familiar  with 
the  minute  details  of  the  machinery,  and  who  came  ahnost  instantly 
after  the  catastrophe,  to  testify,  from  his  knowledge  of  the  ma- 
chinery and  the  situation  in  which  he  found  the  plaintiff,  "what  there 
was  on  the  shaft  that  could  have  caught  him.**  The  judgment  of  the 
circuit  court  is  affirmed. 


(99  Fed.  242.) 

HUNT  V.  FroELITY  &  CASUALTY  CO.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  5,  1900.) 

No.  4. 

1.  Insurance— Warranty. 

Provisions,  In  a  contract  of  insurance  against  loss  through  embezzle- 
ment by  assured*8  agent,  that  assured  will  make  monthly  comparison 
and  verification  of  cash  in  agent's  hands  with  his  accounts  and  vouchers, 
is  a  warranty. 

2.  Same— Qualification. 

Declaration  that  the  answers  in  an  application  for  insurance  against 
embezzlement  by  agent  are  true,  "to  the  best  of  the  knowledge  and 
belief*  of  assured,  does  not  qualify  the  effect  of  the  answer  that  assured 
will  make  monthly  comparison  and  verification  of  cash  in  agent's  hands 
with  his  accounts  and  vouchers. 
8.  Same— Fulfillment  of  Warranty. 

Promise  of  assured  to  make  monthly  comparison  of  money  in  its  agent's 
hands  with  his  accounts  and  vouchers  is  not  fulfilled  by  a  monthly  com- 
parison of  the  checks  sent  it  by  him  by  the  accounts  and  vouchers  sent 
by  him  two  months  before. 
4.  Custom— Qualifying  Contract. 

Where  a  written  contract  of  insurance  against  loss  by  embezzlement 
of  assured's  agent  contained  a  plain  provision  for  monthly  comparison  of 
money  in  agent's  hands  with  his  accounts  and  vouchers,  it  cannot  be 
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shown  that  it  Is  not  the  custom  of  companies  engaged  in  the  same  busi- 
ness as  assured  to  go  to  an  agenfs  office  and  examine  his  accounts, 
btLuk  book,  and  cash,  but  that  it  was  customary  to  examine  his  statements 
and  vouchers,  and  compare  them  with  his  remittances. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Kew  York. 

Jonathan  C.  Ross,  for  plaintiff  in  error. 
Chas.  C.  Nadal,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  Upon  the  trial  of  this  action  the  court 
directed  a  verdict  for  the  defendant.  The  assignments  of  error  chal- 
lenge the  correctness  of  this  ruling. 

'Die  action  was  brought  upon  a  policy  of  insurance  issued  by  the 
defendant  to  the  People's  Fire  Insurance  Company  of  Manchester, 
N.  H.,  to  indemnify  the  latter  against  any  loss  that  might  occur 
through  the  embezzlement  of  one  Kingman,  its  general  agent  in  the 
city  of  New  York.  The  policy  was  issued  upon  a  declaration,  signed 
by  the  assured,  containing  statements  in  the  form  of  answers  to 
questions  relative  to  the  subject-matter  of  the  policy.  The  state- 
ments were,  by  the  terms  of  the  policy,  to  "constitute  an  essential 
part  and  form  a  basis  of  the  contract."  The  declaration  also  stated 
that  the  answers  were  true,  to  the  best  of  the  knowledge  and  belief 
of  the  assured,  and  were  to  be  taken  as  the  basis  of  the  contract 
between  the  insurer  and  the  assured.  Among  the  statements  in  re- 
spect to  the  mode  of  doing  business  between  the  agent  and  the  as- 
sured were  the  f (blowing: 

''Ouestion.  How  wiU  moneys  reach  his  hands?  Answer.  Paid  to  him  in  the 
course  of  business  for  transmission  to  the  company. 

"Question.  State  largest  sum  which  may  be  held  at  any  one  time.  Answer. 
Two  months'  premiums. 

"Question.  To  whom  does  he  pay  moneys  received?  Answer.  To  the  com- 
pany or  to  Its  representative. 

"Question.  How  often  wUl  moneys  be  deposited  in  hankl  Answer.  As  col- 
lected. 

"Question.  By  whom  wiU  they  be  drawn  out?  Answer.  By  him  for  trans- 
mission as  stated. 

"Question.  How  often  and  by  whom  will  cash  be  compared  and  verified  with 
accounts  and  vouchers?    Answer.  Monthly." 

Among  the  defenses  interposed  by  the  answer  of  the  defendant, 
it  was  alleged  that  the  first  and  last  of  the  foregoing  statements 
were  false  and  untrue,  and  that  the  promises  and  agreements  thereby 
made  by  the  assured  were  not  fulfilled. 

It  was  proved  upon  the  trial  that  during  the  period  of  the  insur- 
ance Kingman  kept  at  the  office  of  the  assured,  at  New  York  City, 
accounts  of  the  business  done  by  him  as  its  agent,  showing  the  poli- 
cies issued  and  the  moneys  collected  and  paid  out  by  him,  and  de- 
posited from  time  to  time  the  moneys  collected  to  his  credit  in  the 
St.  Nicholas  Bank  of  New  York;  that,  in  accordance  with  instruc- 
tions, he  sent  to  the  assured  regularly,  from  day  to  day,  a  state- 
ment of  the  policies  issued  by  him;  that  he  sent  to  the  assured  reg- 
ularly, on  or  about  the  1st  day  of  the  month,  what  purported  to  1^ 
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a  statement  of  the  premiums  on  policies  issued  by  him  daring  the 
preceding  month,  together  with  vouchers  for  all  expenditures  ^own 
on  such  statement  to  have  been  made  by  him;  that  at  the  end  of 
two  months  thereafter  he  sent  to  the  assured  regularly  a  check 
for  the  balance  shown  by  such  statement  to  be  due  from  him;  that 
each  month  this  check  was  compared  and  verified  by  the  assured 
in  its  offices  at  Manchester  with  the  statement  and  vouchers,  and 
this  was  done  monthly,  during  the  period  of  said  policy;  that  during 
said  period  the  agent  retain^  in  his  hands,  for  60  days  from  the 
date  of  each  month's  statement,  all  moneys  collected  between  the 
1st  day  of  the  month  for  which  the  statement  was  made  and  the 
end  of  such  60  days,  on  business  embraced  in  such  statement;  and 
that  during  the  period  of  the  insurance  the  assured  did  not  at  any 
time  compare  and  verify  the  cash  in  its  agent's  hands,  or  his  bank 
balance,  with  the  accounts  and  vouchers  kept  by  him  at  the  office 
in  the  city  of  New  York.  It  was  further  proved  that  during  the 
period  of  the  insurance  Kingman  died,  and,  upon  an  examination  of 
his  books,  accounts,  records,  and  vouchers,  it  was  found  that  there 
was  a  deficiency  in  his  accounts,  and  that  he  had  collected  and  con- 
verted to  his  own  use  the  moneys  of  the  assured. 

The  court  below  directed  a  verdict  for  the  defendant,  upon  the 
ground  that  it  was  established  that  there  had  been  no  monthly 
examination  by  the  assured  of  the  cash  and  accounts  of  its  agent, 
in  compliance  with  the  promise  of  the  assured. 

Reading  the  several  statements  of  the  assured  together,  it  is  plain 
that  the  statement  that  the  cash  would  be  compared  and  verified 
monthly  with  accounts  and  vouchers  meant  that  the  assured  would 
monthly  examine  the  accounts  and  vouchers  of  its  agent,  and  com- 
I>are  and  verify  them  with  the  cash  in  his  hands,  in  order  to  ascer- 
tain the  correctness  of  his  accounts.  Such  an  examination  would 
have  shown  what  he  had  received  by  way  of  premiums,  what  he 
had  disbursed  by  way  of  expenses,  what  he  had  transmitted  to  his 
principal,  and  how  the  balance  compared  with  his  moneys  on  hand. 
A  monthly  verification  of  that  character  would  tend  to  exercise  a 
salutary  check  upon  the  transactions  of  the  agent  in  dealing  with 
the  funds  of  his  employer,  and  might  prevent,  as  well  as  reveal,  any 
irregularities  or  dishonest  manipulation  on  his  part.  It  would  to 
some  extent,  at  least,  have  been  a  safeguard  to  the  employer  and 
to  the  insurer,  who  was  to  become  responsible  for  any  defalcation 
of  the  agent.  Corporations  engaged,  like  the  assured,  in  the  busi- 
ness of  fire  insurance,  generally  conduct  their  business  in  different 
states  through  local  agents,  under  the  supervision  of  a  general  agent. 
It  would  seem  to  be  the  meaning  of  the  statement  that  the  office  of 
the  New^  York  agent  of  the  assured,  an  office  located  in  the  most 
important  business  center  of  the  country,  should  be  subjected  to 
this  supervision  for  the  purpose  of  verifying  his  accounts.  But,  if 
this  is  not  its  meaning,  it  is,  at  all  events,  a  promise  that  either  at 
the  New  York  office,  or  at  its  general  office,  or  at  some  other  place, 
the  assured  would  attempt  to  make  a  monthly  examination,  in  order 
to  ascertain  whether  the  cash  in  its  agent's  hands  corresponded 
with  the  balance  which  should  be  there,  according  to  his  accounts. 
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The  promissory  statement,  having  been  made  part  of  the  contract 
between  the  parties,  by  the  terms  both  of  the  policy  and  the  declara- 
tion, was,  in  effect,  a  warranty,  which  the  assured  was  bound  to  fur- 
fill  in  substance  and  according  to  its  meaning.  Jeffries  v.  Insurance 
Co.,  22  Wall.  53,  22  L.  Ed.  833;  Insurance  Co.  v.  France,  91  U.  S. 
513,  23  L.  Ed.  401;  firady  v.  Association,  9  C.  C.  A.  252,  60  Fed. 
727;  Missouri,  K.  &  T.  Trust  Co.  v.  German  Nat.  Bank,  23  C.  C.  A. 
65,  77  Fed.  117.  It  is  quite  immaterial  that  the  statement  is  not 
called  a  warranty.  It  is  a  stipulation  embodied  in  the  contract,  by  the 
words  of  the  policy,  for  the  performance  of  future  acts,  and,  as  such, 
is  an  express  warranty.  Am.  Ins.  (6th  Ed.)  599;  Ang.  Ins.  §§  140, 
141.  Undoubtedly,  the  language  in  the  declaration  that  the  answers 
were  true,  "to  the  best  of  the  knowledge  and  belief"  of  the  assured, 
qualifies  the  effect  of  several  of  the  warranties,  restraining  them 
to  a  breach  of  such  representations  as  were  not  honestly  made  by 
the  assured.  Several  of  the  statements  were  in  respect  to  facts 
existing  at  the  time  or  previously.  As  to  those  the  assured  did  not 
stipulate  unconditionally.  But  the  language  has  no  reference  to 
the  warranties  for  the  performance  of  subsequent  acts,  because,  as 
applied  to  them,  it  would  be  meaningless. 

It  appeared  beyond  question  upon  the  trial  that  its  promise  to 
examine  its  agenf s  cash  monthly  had  not  been  fulfilled  by  the  as- 
sured. The  monthly  comparison  of  the  checks  sent  to  it  by  its  agent 
with  the  accounts  and  vouchers  sent  by  him  two  months  previously 
was  not  a  comparison  of  the  cash  in  his  hands  with  his  receipts  and 
disbursements,  but  was  merely  a  comparison  of  a  part  of  it, — the 
part  which  he  had  transmitted.  It  did  not  involve  any  examina- 
tion of  his  accounts  in  order  to  ascertain  whether  his  cash  on  hand 
corresponded  with  the  premiums  received  within  the  last  two  months. 
No  attempt  was  made  to  ascertain  this  by  the  assured.  What  was 
done  was  of  no  value  in  comparing  the  cash  actually  in  the  agent's 
hands  with  the  amount  which  he  ought  to  have  on  hand  at  that  time. 
In  ruling  that  the  promise  of  the  assured  had  not  been  fulfilled,  and 
that  the  defendant  was  therefore  entitled  to  a  verdict,  the  court  be- 
low was  clearly  correct. 

Error  is  also  assigned  of  the  refusal  of  the;  court  to  admit  evi- 
dence offered  by  the  plaintiff  upon  the  trial  to  show  that  it  was  not 
the  custom  of  insurance  companies  to  go  to  an  agent's  office  and 
examine  his  accounts,  bank  book,  and  cash  on  hand,  but  that  it 
was  customary  to  examine  the  statements  of  business  done,  and  the 
vouchers  sent  by  the  agent  to  the  home  office,  and  compare  and 
verify  them  with  his  remittances.  Where  a  written  contract  is 
susceptible  on  its  face  of  a  plain  and  unequivocal  interpretation,  re- 
sort cannot  be  had  to  evidence  of  custom  and  usage  to  explain  its 
language  or  qualify  its  meaning.  Barnard  v.  Kellogg,  10  Wall.  383, 
19  L.  Ed.  987;  Bigelow  v.  Legg,  102  N.  Y.  653,  6  N.  E.  107.  To  use 
the  language  of  the  supreme  court  in  Insurance  Co.  v.  Wright,  1 
Wall.  471,  17  L.  Ed.  505:  *^When  we  have  satisfied  ourselves  that 
the  policy  is  susceptible  of  a  reasonable  construction,  on  its  face, 
without  the  necessity  of  resorting  to  extrinsic  aid,  we  have  at  the 
same  time  established  that  usage  and  custom  cannot  be  resorted  to 
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for  that  purpose."  The  effect  of  the  evidence  offered  would  have 
been  to  transmute  an  agreement  to  compare  at  stated  times  the  cash. 
in  an  agent^s  hands  with  his  vouchers  and  accounts  into  one  to 
compare  his  statements  with  the  remittances  he  has  made  to  hjs 
principal.  If  the  evidence  had  been  received,  it  would  not  have 
helped  the  case  for  the  plaintiff,  because,  upon  the  conceded  facts, 
there  was  no  attempt  by  the  assured  to  verify,  by  the  statements, 
vouchers,  and  checks,  the  cash  in  the  agent's  hands  represented  by 
the  two-months  premiums  there  intermediate  the  sending  of  the 
statement  and  check.    The  court  properly  excluded  the  evidence. 

The  assignments  of  error  are  not  well  taken,  and  the  judgment 
should  be,  and  accordingly  is,  alBrmed. 


(99  Fed.  264.) 

HILTiS  BROS.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  5,  1900.) 

No.  80. 

Customs  Duties— C^amipication— Dried  Currants. 

**Dried  currants,"  so  called,  from  the  Levantine,  which  are  known  to  the 
trade  by  some  30  different  names.  Indicating  the  Islands  or  localities  where 
grown,  and  which,  although  In  fact  raisins,  made  from  a  small  grape,  con- 
stitute the  only  currants  known  commercially  or  imported,  are,  except 
those  grown  on  the  island  of  Zante,  entitled  to  free  entry,  under  paragraph 
480  of  the.  free  list  of  the  tariff  act  of  18^,  as  "fruits,  ♦  ♦  ♦  dried, 
not  specially  provided  for,"  and  are  not  dutiable  under  paragraph  217, 
which  covers  "plums,  prunes,  figs,  raisins  and  other  dried  grapes,  including 
Zante  currants." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  YorJi. 

This  is  an  appeal  from  a  decision  of  the  circuit  court,  Southern  dis- 
trict of  New  York,  which  affirmed  a  decision  of  the  board  of  general 
appraisers,  affirming  a  decision  of  the  collector  of  the  port  of  New 
York  touching  an  importation  of  dried  currants. 

A.  P.  Ketchum,  for  appellant. 
Henry  C.  Piatt,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  importation  was  under  the  tariff 
act  of  1894,  the  relevant  paragraphs  being: 

"Par.  217.  Plums,  prunes,  figs,  raisins  and  other  dried  grapes,  Including  Zante 
currants,  one  and  one-half  cents  per  pound." 

"Par.  489  [of  the  free  list].  Fruits,  green,  ripe  or  dried,  not  specially  provided 
for  in  this  act." 

It  has  been  stipulated,  and  apparently  has  never  been  disputed,  that 
the  currants  in  question  were  not  the  growth  of  the  island  of  Zante. 
The  question  here  presented  first  arose  upon  an  importation  of  Austin, 
Nichols  &  Co.  into  the  port  of  New  York,  and  the  board  held  that  such 
currants  were  not  within  paragraph  217.    In  this  decision  the  treas- 
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ury  department  for  some  time  acquiesced.  Subsequently,  a  similar 
question  arising  in  California,  the  board,  upon  the  evidence  in  the 
Austin-Nichols  Case  and  upon  further  proofs,  reaffirmed  its  former 
decision.  Appeal  was  tal^en  to  the  circuit  court.  Northern  district 
of  California,  additional  testimony  was  taken  in  that  court,  and  the 
decision  of  the  board  was  reversed.  In  re  Wise  (C.  C.)  73  Fed.  183. 
in  the  case  at  bar  still  further  testimony  was  taken,  but  the  board, 
referring  to  the  Wise  decision,  held  as  follows:  "In  deference  to  a 
superior  tribunal,  we  follow  the  said  judicial  ruling,  and  affirm  the 
decision  of  the  collector."  This  decision  does  not  present  a  finding 
of  fact  by  the  board  upon  conflicting  testimony  of  such  a  character 
that  the  reviewing  court  should  hesitate  to  express  a  different  con- 
clusion, if,  upon  the  whole  record,  such  court  were  satisfied  that  the 
weight  of  testimony  did  not  support  such  enforced  flnding.  The  cir- 
cuit court,  as  a  matter  of  comity,  followed  the  decision  in  the  North- 
em  district  of  California,  without  discussing  the  merits  of  the  case. 

In  the  record  now  before  this  court  we  have — ^First,  all  the  testi- 
mony which  was  before  the  California  court,  both  that  returned  by 
the  board  and  that  taken  in  the  court;  and,  second,  some  additional 
testimony  which  has  been  taken  in  the  case  at  bar.  The  record  is 
most  voluminous,  and  a  great  deal  of  the  testimony  wholly  immaterial 
and  unnecessary  to  the  decision.  It  will  not  be  necessary  to  go  at 
length  into  any  discussion  of  the  testimony.  In  the  California  case 
the  inquiry  seems  to  have  been  more  particularly  directed  to  the 
scientific  and  historical  side  of  the  case.  Of  the  23  witnesses  exam- 
ined in  court  (leaving  out  the  importer  and  his  two  witnesses,  Falkin- 
ham  and  Elliot),  only  four  were  sufficiently  qualified  to  speak  as  ex- 
perts touching  the  commercial  meaning  of  the  phrase  "Zante  cur- 
rants"; the  other  dealers  were  shown  to  have  no  experience  in  trade 
and  commerce  at  wholesale  with  imported  dried  currants.  And  of 
the  four  it  appeared  that  the  experience  of  nearly  all  was  most  limited. 
The  trade  witnesses  called  here  on  behalf  of  the  importers,  however, 
had  acquired  their  knowledge  of  trade  terms  by  long  years  of  dealing 
in  this  very  commodity — dried  currants — in  large  quantities  in  the 
markets  of  this  country.  If  it  were  necessary  to  determine  the  com- 
mercial meaning  of  the  words  in  controversy,  the  record  before  this 
court  would  seem  to  present  an  exposition  of  commercial  dealings  at 
and  prior  to  the  passage  of  the  act  of  1894  much  more  complete  and 
satisfactory  than  that  upon  which  the  court  in  California  undertook 
to  pass.  But  it  will  not  be  necessary  to  inquire  whether  there  is  any 
commercial  meaning  of  the  term  "Zante  currants"  which  will  include 
currants  not  in  fact  of  Zante.  The  language  which  congress  has  em- 
ployed, when  read  iii  the  light  of  the  facts  in  proof,  is  most  clear  and 
unambiguous. 

Referring  to  the  history  and  scientific  classification  of  the  dried  im- 
ported currant  of  conmierce,  the  court  in  California  says  it  is  "a  kind 
of  raisin  made  from  a  small,  seedless  grape,  grown  not  only  on  the^ 
island  of  Zante,  but  also,  and  to  a  much  greater  extent,  on  the  main- 
land of  Greece  and  other  neighboring  localities.  It  derives  the  name 
of  'currants'  from  the  fact  that  in  times  past  it  was  shipped  from 
the  city  of  Corinth,  Greece.    In  German  it  is  called  'Korinthen';  in 
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French,  ^raisio  de  Corinthe';  in  Spanish,  ^pasas  de  Corintho.'  It  is 
a  raisin  grape,  as  distinguished  from  a  shrub  currant,  with  which 
its  name  may  be  confounded,  but  from  which  it  is  entirely  distinct, — 
the  former  belonging  to  the  grapevine  family,  or  vitis  vinifera,  of 
plants;  the  latter  to  the  shrub,  or  ribes.  *  ♦  ♦  On  the  vine  it  is 
a  small-sized  grape.  When  picked  and  dried,  it  is  a  dried  grape,  or 
kind  of  raisin."  And  the  court  quotes  the  testimony  of  Prof.  Hilgard, 
of  the  state  university  (California),  as  follows:  "[It  is]  a  raisin  made 
from  a  small  grape  which  grows  in  the  Ionian  Isles,  and  also  in  the 
archipelago  there;  also  on  the  mainland  of  Asia  Minor.  [And  the 
witness  subsequently  added,  "on  the  mainland  of  Greece."]  They 
are  dried  and  prepared  in  various  ways,  and  shipped  to  the  whole 
world.  It  is  the  only  region  that,  so  far,  has  produced  this  grape  to 
perfection." 

The  conclusions  of  the  California  court,  that  these  dried  fruits  "are 
a  kind  of  raisins,"  and  "are  grapes  dried,"  are  abundantly  supported 
by  the  record.  Scientifically  and  botanically  they  are  "raisins  or 
other  dried  grapes,"  but  popularly  and  commercially  they  are  not 
known  or  classified  as  such.  The  testimony  of  the  qualified  experts, 
— not  the  botanists,  but  the  trade  experts, — who  testified  in  Cali- 
fornia and  before  the  board  of  appraisers,  is  overwhelming  to  the 
effect  that  in  trade  and  commerce  in  this  country,  at  and  prior  to  1894 
(and,  indeed,  at  all  times),  these  dried  currants  have  never  been  known 
or  classed  as  raisins  or  as  dried  grapes,  which  are  different  and 
well-known  articles  of  conmierce.  Now,  it  is  nmnifest  that  congress 
fully  understood  this  situation,  and  legislated  upon  the  understanding 
that  these  so-called  "currants"  would  not  become  dutiable  as  a  part 
of  the  family  of  raisins  or  dried  grapes  unless  they  were  specifically 
referred  to,  and  therefore  congress  used  the  phrase,  "raisins  and  other 
dried  grapes,  including  Zante  currants."  If  the  contention  of  the 
government  were  sound,  the  words,  "including  Zante  currants,"  would 
be  entirely  superfluous.  But  we  must  assume  that  congress  was 
satisfied  to  the  contrary,  and  certainly  the  testimony  now  before  the 
court  shows  quite  clearly  that  the  congressional  understanding  as  to 
trade  classification  and  nomenclature  was  correct. 

It  appears,  moreover,  that  congress  has  known  for  a  long  time  that 
there  were  to  be  expected  among  the  importations,  which  its  succes- 
sive tariff  acts  would  cover,  not  only  "Zante  currants,"  but  also  "other 
currants."  Thus,  the  Revised  Statutes  imposed  a  duty  of  one  cent  a 
pound  on  "currants,  Zante  or  other"  (Schedule  M);  and  the  act  of 
1883  imposed  a  like  duty,  by  paragraph  293,  on  "currants,  Zante  or 
other."  The  act  of  1890  put  all  currants  on  the  free  list  by  the  use  of 
the  same  phrase  in  paragraph  578,  "currants,  Zante  or  other";  and 
the  same  words  are  found  when  all  currants  are,  in  the  act  of  1897, 
again  made  dutiable,  the  paragraph  reading: 

'*Par.  264.  Figs,  plums,  prunes  and  prunelles,  two  cents  per  pound;  raisins  and 
other  dried  grapes,  two  and  one-half  cents  pei  pound;  dates,  one-half  of  one 
cent  per  pound;  currants,  Zante  or  other,  two  cents  per  pound." 

Incidentally,  it  may  be  noted  that  this  paragraph  accentuates  the 
fact  that  congress  distinguishes  between  dried  grapes  and  these  so- 
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called  "currants"  from  the  Levant,  for  it  imposes  different  rates  of 
duty  upon  them. 

What,  then,  are  currants  "other  than  Zante"?  The  record  shows 
that  the  only  dried  foreign  currants  known  to  trade  and  commerce 
(and  paragraph  217  of  the  act  of  1894  manifestly  deals  with  dried 
fruits)  are  the  fruits  of  the  peculiar  variety  of  the  vitis  vinifera  al- 
ready described,  which  reaches  perfection  only  in  the  islands  of  the 
Grecian  archipelago,  and  on  the  neighboring  mainland  of  Oreece  and 
Asia  Minor.  The  fruit  of  the  shrub  currant  is  not  known  in  this  form. 
Many  names  are  given  to  these  currants  which  we  may  comprehensive- 
ly call  "Levantine."  Vostizza,  Calamata,  Patras,  Amalia,  Ithaca, 
P}  rgos,  Provincial,  Gulph,  Cephalonia,  are  samples  of  the  30  or  more 
names  by  which  they  are  described  in  trade  circulars,  and  under  which 
wholesale  dealers  in  the  article  are  accustomed  to  order  them.  These 
different  names,  it  is  apparent,  are  mainly  indicative  of  the  place  from 
which  the  fruit  comes,  and  the  evidence  shows  that  the  differences 
are  more  than  nominal.  It  is  testified  that  the  fruit  grown  in  differ- 
ent localities  possesses  different  characteristics,  and  some  of  the  wit- 
nesses before  the  board  picked  out  samples  which  they  identified  as 
Vostizza,  Zante,  Provincial,  etc.,  and  pointed  out  the  differences  be- 
tween the  fruit.  Inasmuch  as  congress  has  recognized  the  existence 
in  trade  and  commerce  of  currants  other  than  Zante,  we  must  assume, 
in  view  of  testimony  that  discloses  the  existence  of  these  .Vostizza, 
Calamata,  Provincial,  and  other  Levantine  currants,  and  denies  the 
existence  of  any  other  dried  currants  than  the  Levantine,  that  con- 
gress, when  it  used  the  phrase  "currants,  Zante  or  other,"  meant  to 
differentiate  the  Zante  currant  from  the  Vostizza,  the  Calamata,  the 
Provincial,  and  the  other  varieties  of  Levantine  currants.  That  con- 
gress did  make  just  this  distinction  in  the  Revised  Statutes,  and  in 
1883,  1890,  and  1897,  is  proved  by  its  continued  use  of  the  phrase, 
"currants,  Zante  or  other."  And  there  is  no  evidence  at  all  which 
would  indicate  that,  when  that  body  passed  the  act  of  1894,  it  had 
any  other  or  different  understanding  of  the  situation.  In  the  acts 
of  1883  and  1890,  the  free  list  contained  a  comprehensive  provision 
covering  "fruits,  green,  ripe  or  dried,  not  specially  provided  for," 
which,  of  course,  would  include  every  kind  of  dried  currants,  unless 
it  were  elsewhere  specified.  In  both  of  these  acts  congress  withdrew 
from  the  operation  of  this  free-list  provision,  not  only  Zante  currants, 
but  also  all  the  other  Levantine  currants, — in  1883,  by  provisions  in 
the  duty  schedules  for  "currants,  Zante  or  other'';  and  in  1890,  by  a 
specific  free-list  provision  for  "currants,  Zante  or  other."  When  the 
act  of  1894  was  framed,  the  same  free-list  provision  remained,  but 
congress  withdrew  from  it,  not  "currants,  Zante  or  other,"  but  only 
"Zante  currants";  the  phraseology  of  paragraph  217  being  "plums, 
*  *  *  raisins  and  other  dried  grapes,  including  Zante  currants, 
one  and  one-half  cents  per  pound."  The  conclusion  seems  irresistible 
that  the  "other  currants,"  whose  existence  as  something  different 
from  Zante  currants  congress  had  recognized  for  20  years,  remained 
within  the  provisions  of  the  free  list,  since  they  were  not  withdrawn 
therefrom  by  the  form  of  words  congress  had  always  used  before 
when  imposing  duty  upon  them,  and  which  form  of  words  it  used 
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three  years  later,  when  it  again  laid  duty  on  "currants,  Zante  or 
other."  Act  1897,  par.  264.  When,  therefore,  we  And  that  the  only 
"other  currants"  known  to  commerce  are  these  Levantine  currants, 
not  of  Zante,  it  must  be  inferred  that  congress  did  not  intend,  nor  did 
it  use  language  appropriate,  to  sweep  them  out  of  the  comprehensive 
provision  of  the  free-list  paragraph  covering  fruits,  green,  ripe,  or 
dried.  Since  it  is  undisputed  that  the  currants  now  under  considera- 
tion are  not  the  growth  of  the  island  of  Zante,  but  are  Amalias  and 
Provincials,  and  within  the  class  known  to  congress  as  "other  cur- 
rants," they  were  entitled  to  free  entry,  under  the  tariff  act  of  1894. 
The  decision  of  the  circuit  court  is  reversed. 


(99  Fed.  268.) 

UNrrED  STATES  v.  RICHARD  et  al. 

(Olrcait  Ck>tirt  of  Appeals,  Second  Circuit    January  5,  1900.) 

No.  82. 

CusTOiffS  Duties— Classification— Paiktbd  Tiles. 

Articles  composed  of  tiles,  which  are  put  together  in  rows  before  being 
flred,  their  faces  forming  a  plane  surface,  on  which  a  picture  is  painted 
with  brown  mineral  paint,  mixed  with  oil  or  water,  the  tiles  being  theo 
separated  and  fired,  by  which  process  the  color  of  the  painting  is  changed 
from  brown  to  blue,  and  the  surface  of  the  tile  is  glazed,  after  which  the 
tiles  are  reassembled  and  framed,  in  which  condition  they  are  imported, 
being  used  in  the  frames  for  wall  decoration,  or  removed  and  set  in  man- 
tles or  wainscoting,  are  dutiable,  under  paragraph  94  of  the  tariflC  act  of 
1890,  as  "tiles  glazed,  painted  or  vitrified,'*  and  not  under  paragraph  465, 
as  "paintings  in  oil  or  water  colors." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decision  of  the  circuit 
court,  Southern  district  of  New  York,  reversing  a  decision  of  the 
board  of  general  appraisers  which  sustained  a  ruling  of  the  collector 
of  the  port  of  New  York  touching  certain  pictures  on  china  or  porce- 
lain. 

Henry  C.  Piatt,  for  the  United  States. 
Albert  Comstock,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SfflPMAN,  Circuit  Judges, 

LACOMBE,  Circuit  Judge.  The  importation  was  made  under  the 
tariff  act  of  1890,  and  the  relevant  paragraphs  are: 

"Par.  94.  Tiles  and  brick,  other  than  fixe  brick,  not  glazed,  ornamented, 
painted,  enameled,  vitrified  or  decorated,  25  per  centum  ad  valorem;  orna- 
mented, glazed,  painted,  enameled,  vitrified  or  decorated,  and  all  encaustic,  45 
per  centum  ad  valorem." 

**Par.  100.  China,  porcelain,  parian,  bisque,  earthen,  stone  and  crockery 
ware,  including  placques,  ornaments,  toys,  charms,  vases  and  statuettes, 
painted,  tinted,  stained,  enameled,  printed,  gilded,  or  otherwise  decorated  or 
ornamented  in  any  manner,  60  per  centum  ad  valorem;  If  plain  white,  and  not 
ornamented  or  decorated  in  any  macner,  55  per  centum  ad  valorem." 

"Par.  465.  Paintings  in  oil  or  water  colors  and  statuary,  not  otherwise  pro* 
vided  for  in  this  act,  15  per  centum  ad  valorem." 
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The  collector  classified  the  importation  in  suit  under  paragraph  94. 
The  importers  contend  that  it  should  have  been  classified  under  para- 
graph 465. 

l^recisely  what  the  articles  in  question  are  will  be  apparent  from 
a  description  of  the  way  in  which  they  are  produced.  Earthenware 
tiles,  *in  the  white"  and  unfired,  are  assembled  together  in  a  single 
row,  or  in  two  or  more  superimposed  rows,  so  as  to  make  a  plane 
surface.  Upon  this  surface,  not  by  stenciling  or  other  mechanical 
process,  but  by  freehand  painting,  there  is  depicted  some  landscape 
or  figure  or  other  artistic  decoration.  The  painting  is  done  with  what 
are  known  as  '^mineral  colours"  (vitrifiable  colors),  and  when  ap- 
plied they  produce  a  brown  painting  on  the  white  surface.  The  com- 
posite surface  formed  by  the  several  tiles  is  then  broken  up,  and  the 
tiles  are  "fired."  By  this  process  the  color  of  the  painting  is  changed 
from  brown  to  blue,  and  the  surface  of  the  tile  is  glazed,  the  result 
being  the  well-known  Holland  delft.  The  several  tiles  are  then  re- 
assembled, so  as  to  present  the  picture  which  was  painted  on  them, 
and  are  framed  so  as  to  retain  their  relative  positions  to  each  other. 
They  are  imported  framed.  With  the  frames  on  them  they  are  used 
for  wall  decoration,  and  they  may  be  removed  from  the  frames,  and 
set  into  mantles,  or  door  panels,  or  wainscoting. 

From  the  above  description,  it  is  apparent  that  each  earthenware 
tile  may  properly  be  said  to  be  glazed,  painted,  and  vitrified,  and,  in- 
deed, may  quite  fairly  be  held  to  be  ornamented  or  decorated;  for 
innpection  of  the  samples  shows  that  the  fraction  of  the  entire  paint- 
ing which  is  found  on  each  tile  has  made  it  more  ornamental  and 
decorative  than  it  was  before.  Moreover,  if  it  be  assumed  that  the 
assembling  of  these  painted  and  vitrified  tiles,  in  such  a  way  that  the 
aggregation  of  two  or  more  of  them'  will  make  up  a  single  picture, 
constitutes  an  advance  beyond  the  group  of  articles  known  as  tiles, 
nevertheless  the  importer  cannot  prevail  if  the  result  of  such  an  ad- 
vance has  been  merely  the  production  of  an  earthenware  ornament 
painted  or  otherwise  decorated.  Such  painted  earthenware  would  be 
dutiable,  under  paragraph  100,  at  CO  per  centum, — a  higher  rate 
than  that  assessed  on  painted  tiles.  Whether  or  not  the  importations 
in  this  case  are  within  the  provisions  of  paragraph  100  need  not  be 
decided;  it  will  be  sufficient  to  dispose  of  the  contention  presented  in 
the  importer's  protest,  viz.  that  they  are  paintings,  within  the  mean- 
ing of  paragraph  465. 

The  general  subject  of  duties  upon  artistic  productions  was  dis- 
cussed in  U.  S.  V.  Perry,  146  U.  S.  71,  13  Sup.  Ct.  26,  36  L.  Ed.  890, 
and  it  was  there  pointed  out  that  the  special  favor  extended  by  con- 
gress in  the  low  rate  upon  paintings  in  oil  or  water  colors  is  accorded 
only  to  such  productions  as  are  recognized  to  belong  to  the  domain  of 
high  art,  and  does  not  cover  minor  objects  of  art,  intended  also  for 
ornamental  purposes,  such  as  statuettes,  vases,  plaques,  drawings, 
etc.  Save  for  the  fact  that  it  takes  two  or  more  tiles  to  make  up  the 
complete  picture,  these  importations  are  in  no  respect  different  ar- 
tistically from  the  painted  earthenware  plaques  which  are  specifically 
included  in  paragraph  100.  The  plaque  is  round,  the  tile  straight- 
sided,  but  both  are  of  the  same  material,  are  painted  with  the  same 
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colors,  transformed  in  the  same  way  by  the  application  of  heat,  with 
the  same  freehand  execution,  and  are  used  for  the  same  purposes. 
The  circuit  court  held,  and  the  importer  does  not  seem  to  dissent  from 
such  conclusion,  that  ''upon  the  evidence  [these  importations]  would 
not  appear  to  have  been  known  in  commerce  as  oil  paintings  or  water- 
color  paintings."  But  we  are  unable  to  concur  in  the  further  con- 
clusion of  the  circuit  court  that  congress  intended  paragraph  465  to 
cover  any  paintings  but  such  as  were  known  in  commerce  as  "oil 
paintings"  or  as  "water-color  paintings."  Undue  weight  seems  to 
have  been  given  in  the  opinion  below  to  the  circumstance  that,  pre- 
sumably for  convenience  of  expression,  the  words  of  the  statute  are 
so  transposed  as  to  read  ''paintings,  in  oil  or  water  colors,"  instead 
of  "oil  or  water-color  paintings."  The  meaning  of  both  phrases, 
when  read  in  connection  with  the  rest  of  the  statute,  seems  to  us  the 
same.    The  decision  of  the  circuit  court  is  reversed* 


(99  Fed.  270). 

ZIMMERLING  v.  HARDING. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  2,  1900.) 

No.  U. 

Internal  Revenue— Tax  on  Sugar  Refiners— Act  op  1868. 

A  firm  engaged  in  the  business  of  boiling  molasses  to  the  point  of  crys- 
tallization, producing  sugar  with  a  residuum  of  molasses,  were  '*sugar  re- 
finers," within  the  definition  of  the  amended  Internal  revenue  act  of  >£areli 
8,  1863  (12  Stat,  c  74),  and  subject  to  the  tax  thereby  Imposed  on  their 
product 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
Robert  Ralston  and  David  W.  Sellers,  for  plaintiff  in  error. 
James  M.  Beck,  for  defendant  in  error. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  KIRKPAT- 
mCK,  District  Judge. 

ACHESON,  Circuit  Judge.  John  Zimmerling,  the  plaintiff  below 
and  in  error,  as  surviving  partner  of  Feltus,  Zimmerling  &  Co., 
brought  this  suit  to  recover  the  sum  of  |21,565.74,  with  interest, 
paid  as  internal  revenue  taxes  by  said  firm  to  the  defendant's  intes- 
tate, Jasper  Harding,  who  was  United  States  collector  of  internal 
revenue  for  the  First  collection  district  of  Pennsylvania,  upon  tax 
assessments  alleged  to  have  been  erroneously  made  against  said 
firm,  as  sugar  refiners,  for  the  period  between  March  3,  1863,  and 
March  2,  1867.  During  that  period  Feltus,  Zimmerling  &  Co.  were 
engaged  in  the  business  of  extracting  sugar  from  molasses  by  boil- 
ing it  to  the  point  of  crystallization,  and  then  passing  it  into  an 
open  vessel,  in  which  it  was  stirred,  and  afterwards  passing  it  into 
iron  molds,  from  which  the  uncrystallized  molasses  was  drained  off; 
the  final  products  being  raw  sugar  and  a  residuum  of  low-grade  mo- 
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lasses,  of  an  aggregate  value  greater  than  the  molasses  from  which 
they  were  produced,  and  which  products  the  firm  sold. 

Act  March  3,  1863  (12  Stat.  713,  716),  amendatory  of  Act  July  1, 
1862,  inter  alia,  enacted: 

•*That  section  seventy-five  be  •  •  •  amended  •  •  •  by  striking  out 
the  following  words:  *0n  sugar  refined,  whether  loaf,  lump,  granulated,  or 
pulverized,  two  mills  per  pound;  on  sugar  refined,  or  made  from  molasses, 
sirup  of  molasses,  melado  or  concentrated  melado,  two  mills  per  pound,'  an^ 
Inserting  in  lieu  thereof  as  follows:  'Sugar  refiners  shall  pay  one  and  one-half 
of  one  per  cent  on  the  gross  amount  of  the  sales  of  all  the  products  of  their 
manufactories:  provided,  that  every  person  shall  be  regarded  as  a  sugar  re- 
finer under  this  act,  whose  business  it  is  to  advance  the  quality  and  value  of 
sugar  by  melting  and  recrystallization,  or  by  liquoring,  claying,  or  other  wash- 
hig  process,  or  by  any  other  chemical  or  mechanical  means;  or  who  shall  ad- 
vance the  quality  or  value  of  molasses  and  concentrated  molasses,  melado  or 
concentrated  melado,  by  boiling  or  other  process.' " 

The  case  turns  upon  the  construction  of  this  provision  of  the  act 
of  1863,  which  was  substantially  re-enacted  by  the  internal  revenue 
act  of  June  30,  1864  (13  Stat.  223,  265),  and  that  of  July  13,  1866 
(14  Stat.  98,  129),  and  was  in  fwce  during  the  period  covered  by  the 
jdaintifTs  claim.  The  question  to  be  determined  is  whether  or  not 
the  extracting  of  sugar  from  molasses  by  boiling  in  the  manner  above 
set  forth  by  Feltus,  Zimmerling  &  Co.,  and  the  sale  by  them  of  the 
products  of  their  manufactory,  namely,  the  sugar  so  produced  and 
the  residuum  of  molasses,  made  them  liable  for  the  prescribed  tax. 
Looking  at  the  act  of  1863  in  its  entirety,  and  having  regard  to  its 
purpose,  we  think  that  one  who  boiled  molasses,  and  thereby  ex- 
tracted sugar  therefrom,  leaving  a  residuum  of  molasses,  which 
products  were,  in  the  aggregate,  of  an  enhanced  value  over  the  un- 
boiled molasses,  was  a  ^^sugar  refiner,"  within  the  meaning  of  the 
act,  and  liable  to  the  tax  thereby  imposed.  Undoubtedly  one  who 
produced  sugar  from  molasses  by  boiling,  as  practiced  by  Feltus, 
Zimmerling  &  Co.,  was  taxable  for  the  sugar  so  made,  under  the 
«aid  act  of  July  1,  1862  (12  Stat.  463).  That  act  imposed  a  tax  of 
two  mills  per  pound  "on  sugar,  refined,  whether  loaf,  lump,  granu- 
lated, or  pulTerized";  and  the  same  tax  was  imposed  "on  sugar,  re- 
fined or  made  from  molasses,  sirup  of  molasses,  melado  or  concen- 
trated melado."  All  these  sugars  were  rated  alike  for  the  purpose 
of  taxation.  Moreover,  it  will  be  perceived  that  in  connection  with 
the  manufacture  of  sugar  from  molasses  the  act  of  1862  used  the 
word  "refined"  as  synonymous  with  the  word  "made."  The  language 
there  employed  is,  "refined  or  made  from  molasses."  Now,  mani- 
festly, it  was  not  intended  by  the  act  of  1863  to  diminish  the  sub- 
jects of  taxation.  The  purpose  was  just  the  reverse.  The  enacting 
clause  reads,  "Sugar  refiners  shall  pay  one  and  one-half  of  one  per 
cent,  on  the  gross  amount  of  the  sales  of  all  the  products  of  their 
manufactories."  Then,  to  avoid  a  too  limited  construction  of  the 
I^irase  "sugar  refiners,"  there  was  added  the  proviso  giving  the 
legislative  definition  of  the  term,  and  expressly  bringing  under  the 
operation  of  the  act  every  person  "who  shall  advance  the  quality  or 
value  of  molasses  *  *  *  by  boiling  or  other  process."  The  de- 
clared purpose,  inter  alia,  was  to  impose  the  prescribed  tax  on  "the 
gross  amount  of  the  sales  of  all  the  products"  of  any  manufacturer 
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who  should  ^'advance  the  quality  or  value  of  molasses"  by  *T)oiling 
or  other  process."  Now,  by  their  practice  of  boiling  molasses  to 
the  point  of  crystallization,  and  their  subsequent  manipulation  of  iU 
Feltus,  Zimmerling  &  Co.  produced  sugar  and  a  residuum  of  salable 
molasses,  and  these  combined  products  were  more  valuable  than 
the  molasses  before  it  had  received  such  treatment.  It  seems  to  us, 
then,  that  Feltus,  Zimmerling  &  Co.  came  within  both  the  letter  and 
the  spirit  of  the  law.  Whether  or  not  they  were  "sugar  refiners/' 
within  the  popular  acceptation  of  the  term,  is  immaterial.  The  legis- 
lative definition  is  conclusive  here.  In  confirmation  of  our  con- 
struction of  the  act  of  1863,  we  may  add  that  it  is  conclusively  shown 
by  the  evidence  that  it  is  impossible  to  advance  the  quality  or  value 
of  molasses  by  boiling  unless  sugar  is  thereby  extracted  from  it. 
This  fact  presumably  was  known  to  the  lawmakers.  To  give  any 
effect  whatever  to  tiiis  provision  of  the  act,  the  process  practiced 
by  Feltus,  Zimmerling  &  Co.  must  be  held  to  be  within  the  act.  We 
think  that  the  judgment  of  the  circuit  court  was  right,  and  accord- 
ingly it  is  afiirmed. 


(99  Fed.  280.) 

BRESNAHAN  et  aL  v.  TRIPP  GIANT  LEA^LLER  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.    January  10,  1900.) 

No.  293. 

i.  Patents— Suit  for  Infrixokmert— Estoppel— Effect  of  Prior  Decisions. 
The  fact  that  defendants  in  a  suit  for  infringement  of  a  patent,  who 
have  been  granted  a  rehearing  on  the  ground  of  newly-discovered  evidence 
affecting  the  validity  of  the  patent,  were  also  parties  or  privies  to  other 
litigation  in  the  same  Jurisdiction  involving  ihe  same  patent,  which  pending 
such  suit  passed  to  final  decree  sustaining  the  validity  of  the  patent  does 
not  estop  them  from  contesting  any  of  the  issues  opened  by  the  rehearing, 
although  the  questions  involved  are  subject  to  such  fair  and  reasonable 
influence  as  may  legally  result,  on  grounds  other  than  strict  estoppel,  from 
the  prior  adjudication;  and,  to  warrant  the  overturning  of  such  decision, 
the  newly-discovered  evidence  presented  must  fully,  clearly,  and  unmis- 
takably establish.  In  connection  with  the  other  evidence  in  the  case,  that 
the  prior  decision  was  wrong. 

2.  Same- Anticipation— Machine  for  Beating  Out  Shoe  Soles. 

The  Cutcheon  patent.  No.  384,893,  for  improvements  in  machines  for  beat- 
ing out  tlie  soles  of  boots  and  shoes,  was  not  anticipated  by  either  the 
Collyer  patent.  No.  178,598,  nor  by  the  De  Forest  patent.  No.  270.936,  for 
an  improvement  in  presses  for  pressing  material  of  a  spongy  nature,  such 
as  cotton  or  tobacco. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Frederick  P.  Fish  and  William  Quinby,  for  appellants. 
Causten  Browne  and  Alexander  Browne,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDRICH,  Dis- 
trict Judges. 

ALDRICH,  District  Judge.    The  litigation  involving  the  validity 
and  scope  of  the  Cutcheon  patent  has  been  protracted  over  a  period 
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of  eight  years.  Questions  in  respect  to  its  validity  and  scope,  in 
different  aspects,  have  been  several  times  before  the  circuit  court, 
and  twice  before  the  circuit  court  of  appeals  for  the  First  circuit, 
wherein  its  patentability  and  its  utility  have  been  repeatedly  sus- 
tained and  explained.  It  is  now  strenuously  urged  by  counsel  for 
the  Gutcheon  interests  that  from  the  beginning  ^e  relations  of  the 
present  appellants  to  the  litigation  involving  the  Gutcheon  inven- 
tion have  been  such,  as  parties  or  privies,  as  to  estop  them  from  fur- 
ther litigation  in  respect  to  all  questions  heretofore  settled  in  this 
circuit  in  the  various  cases  involving  the  Gutcheon  device.  The  evi- 
dence before  us  tends  strongly  to  show  that  the  appellants  were 
privy  in  fact  to  the  various  proceedings  involved  in  this  litigation; 
but  if  we  were  to  assume  that  the  present  appellants  were  parties 
in  a  part  of  the  prior  litigation,  and  that  they  conducted,  controlled, 
and  paid  the  expenses  of  that  in  which  they  were  not  parties  of  record, 
we  could  hot,  in  the  present  aspect  of  this  case,  accept  such  conditions 
as  operating  as  a  strict  estoppel,  for  the  reason  that  the  final  decree 
in  the  earlier  litigation  was  entered  after  this  proceeding  was  insti- 
tuted, and  is  not  so  pleaded  as  to  strictly  and  legally  present  the 
question  of  estoppel.  Moreover,  the  petition  of  Hayes  and  Bresnahan, 
filed  in  this  cause  January  2,  1897,  for  leave  to  file  a  supplemental 
bill,  concludes  with  the  prayer  that,  upon  the  coming  in  of  the  proofs 
under  the  supplemental  bill,  they  may  be  awarded  a  hearing  of  the 
original  cause.  On  January  22d  of  the  same  year  the  circuit  court, 
exercising  the  discretion  which  resides  alone  with  such  court,  granted 
leave  in  general  terms,  and  without  limitation.  Such  order  unques- 
tionably entitles  the  appellants  to  a  consideration  de  novo  of  all  the 
questions  at  issue  in  this  cause.  Such  questions,  however,  are  sub- 
ject to  such  fair  and  reasonable  influence  as  may  legally  result,  on 
grounds  other  than  strict  estoppel,  from  the  prior  determinations  and 
adjudications  upon  similar  facts  in  respect  to  the  Gutcheon  patent. 

The  petition  for  a  rehearing  on  supplemental  bill  was  grounded 
upon  newly-discovered  evidence  involved  in  a  prior  patent  issued  to 
one  Gollyer,  and  another  to  one  De  Forest,  which  it  is  claimed  are 
anticipations  of  the  Gutcheon  patent,  or,  if  not  to  be  accepted  as 
such,  at  least  serve  to  limit  the  first  claim  thereof.  The  petition  was 
filed,  as  has  been  said,  on  January  2, 1897,  and,  of  course,  subsequent 
to  the  adjudications  in  Gutcheon  v.  Herrick  (G.  G.;  decided  in  1892)  52 
Fed.  147,  approved  by  the  court  of  appeals  in  Herrick  v.  Leveller 
Co.,  8  C.  G.  A.  475,  60  Fed.  80;  subsequent  to  the  adjudications  in 
Leveller  Co.  v.  Rogers,  heard  with  other  cases,  to  one  of  which  the 
present  appellants  were  parties  (G.  G.;  61  FeS.  289);  and  subsequent 
to  the  adjudications  in  Leveller  Go.  v.  Bresnahan  (decided  by  the  cir- 
cuit court  in  1895)  70  Fed.  982,  as  approved  and  explained  by  the 
court  of  appeals  upon  Bresnahan's  appeal,  reported  in  19  G.  G.  A.  237, 
72  Fed.  920.  While  the  prior  litigation  and  these  adjudications,  for 
the  reasons  already  stated,  do  not  operate  strictly  as  an  estoppel, 
they  do  Berve  to  forcibly  confront  us  with  considerations  of  stare 
decisis,  considerations  of  public  policy,  considerations  of  laches,  and 
considerations  of  the  rule  that  the  newly-discovered  evidence,  to  en- 
title a  party  to  a  rehearing  and  a  reversal  of  prior  adjudications,  must 
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disclose  clear  and  unmistakable  anticipations  of  a  patent  which  has 
been  sustained  on  final  hearing  on  the  ground  that  it  involved  inven- 
tion. 

The  rule  of  stare  decisis  is  a  salutary  one,  at  least  to  the  extent 
that  a  court  should  with  reasonable  stability  adhere  to  its  solemnly 
declared  and  authoritatively  published  decisions  in  respect  to  similar 
situations,  and  upon  questions  depending  upon  similar  facts  which 
relate  to  general  interests,  as  well  as  to  private  and  particular  inter- 
ests, and  in  respect  to  which  the  public,  in  a  measure,  is  supposed  ta 
adjust  itself  and  its  business  affairs;  and  even  upon  the  view  which 
we  take,  that  the  prior  litigation  is  not,  strictly  speaking,  an  estop- 
pel upon  the  defendant  in  respect  to  the  questions  now  presented, 
the  public  view  is  one  which  we  are  bound  to  consider  upon  the  ques- 
tion whether  all  that  has  been  decided  by  the  various  courts,  and  all 
the  business  interests  and  conditions  which  have  been  established 
throughout  the  country  in  reliance  thereon,  should  be  unsettled  and 
overthrown  upon  the  ground  of  newly-discovered  evidence,  of  a  re- 
corded and  public  character,  like  that  of  a  patent,  introduced  into  this 
proceeding  nearly  six  years  after  the  validity  of  the  Cutcheon  patent 
was  put  in  issue  in  the  Herrick  Case,  in  which  there  was  a  final  hear- 
ing in  the  circuit  court,  and  an  opinion  reported  in  52  Fed.  147;  a 
hearing  on  appeal,  reported  in  8  C.  C.  A.  475,  60  Fed.  80;  a  hearing 
on  a  motion  for  a  rehearing,  which  was  denied,  in  the  same  case,  No- 
vember 16,  1893, — and  nearly  five  years  after  the  validity  and  scope 
of  the  patent  were  put  in  issue  in  a  proceeding  to  which  the  present 
appellants  were  parties  of  record,  and  in  relation  to  which  there  had 
been  numerous  hearings,  including  a  hearing  upon  motion  for  pre- 
liminary injunction;  another  upon  motion  for  contempt;  a  final 
hearing  resulting  in  an  opinion  of  the  circuit  court,  reported  in  61 
Fed.  289;  a  hearing  upon  motion  for  preliminary  injunction,  resulting 
in  the  opinion  of  tiie  circuit  court  published  in  70  Fed.  982;  and  a 
hearing  on  appeal,  wherein  the  decree  of  the  circuit  court  was  af- 
firmed. 19  C.  C.  A,  237,  72  Fed.  920,  Public  policy  requires  that 
decisions  which  involve  general  law,  and  the  determination  of  facts 
such  as  those  involved  in  a  patent  which  may  concern  the  general 
public,  should  be  adhered  to,  unless  it  shall  subsequently  be  made 
clearly  to  appear  that  the  decision  and  the  findings  were  erroneous, 
when,  it  goes  without  saying,  the  decision  should  be  corrected.  The 
reasons  which  are  so  often  given  for  holding  that  the  judgment  estops, 
not  only  as  to  every  ground  of  recovery  or  defense  actually  presented, 
but  also  as  to  everv  ground  which  might  have  been  presented  (South- 
ern Pac.  K.  Ck).  V.  U.  S.,  168  U.  S.  1,  50,  18  Sup.  Ct.  18,  42  L.  Ed.  355; 
Columb  V.  Manufacturing  Co.,  50  U.  S.  App.  264,  267,  28  C.  C.  A. 
225,  84  Fed.  592),  are  cogent  reasons  to  be  considered  upon  the  ques- 
tion of  reversing  a  long  line  of  judicial  decision  upon  a  rehearing 
grounded  upon  newly-discovered  evidence.  To  allow  a  party  to  come 
into  court  again  and  again  after  decision,  with  newly-discovered  evi- 
dence, which,  as  said  in  Southern  Pac.  R.  Co.  v.  U.  S.,  168  U.  S.,  at 
page  65,  18  Sup.  Ct.  18,  2  L.  Ed.  355,  is  simply  cumulative,  except  in 
cases  where  the  newly-discovered  evidence  is  clear  and  vital,  and  the 
party  is  absolutely  free  from  laches,  would  offend  the  doctrine  so^ 
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forcibly  stated  by  Mr.  Justice  Field  in  Stark  v.  Starr,  94  U,  S.  477,  485, 
24  L.  Ed.  276,  278,  where  it  is  said: 

•It  is  undoubtedly  a  settled  principle  that  a  party  seeking  to  enforce  a  claim, 
legal  or  equitable,  must  present  to  the  court,  either  by  the  pleadings  or  proofs, 
or  both,  all  the  grounds  upon  which  he  expects  a  Judgment  in  his  favor.  He 
l8  not  at  liberty  to  split  up  his  demand  and  prosecute  it  by  piecemeal,  or 
present  only  a  portion  of  the  grounds  upon  which  special  relief  is  sought, 
and  leave  the  rest  to  be  presented  In  a  second  suit  if  the  first  faiL  There  would 
be  no  end  to  litigation  if  such  a  practice  were  permissible.*' 

Under  the  constitution  and  the  laws,  every  party  is  entitled  to  a 
full  and  fair  trial,  and  this  means  that  every  party  holds  his  property 
and  his  interests  subject  to  the  results  fairly  and  reasonably  reached 
by  the  constituted  authorities  under  the  limitations  upon  humanity. 
•  The  theory  of  the  judicial  system  is  to  -give  a  party  a  reasonable  day 
in  court,  and  a  trial  as  full,  fair,  and  impartial  as  the  lot  of  humanity 
wiU  permit;  but  this  theory  does  not  contemi^ate  that  litigation  shall 
be  so  interminable  that  private  rights  shall  be  practically  incapable 
of  vindication. 

WTiile  the  views  which  we  have  expressed  in  respect  to  stare  decisis, 
public  policy,  and  laches  do  not  operate  strictly  as  an  estoppel  under 
the  circumstances  of  this  case,  such  considerations  have  operated  to 
create  and  sustain  the  rule  which  requires  that  the  newly-discovered 
evidence,  in  order  to  be  controlling,  shall  fully,  clearly,  and  unmis- 
takably establish,  in  connection  with  the  other  evidence  in  the  case, 
that  the  former  decisions  between  the  same  parties  were  wrong.  In 
the  present  case,  at  an  earlier  stage  (19  C.  C.  A.  237,  72  Fed.  920),  on 
appeal  from  an  earlier  decree  than  the  one  based  upon  the  newly-dis- 
covered evidence  which  we  are  now  considering,  the  appellants  then 
maintained  that  they  furnished  proofs  in  addition  (not  the  present 
newly-discovered  evidence)  to  the  proofs  adduced  in  the  original  case; 
and  the  full  force  of  the  rule  as  to  the  effect  of  prior  determinations 
and  adjudications  in  patent  cases  was  there  recognized  by  the  court 
of  appeals,  which,  in  referring  to  the  rule  that  subsequent  discoveries 
should  not  narrow  the  claim  as  interpreted  in  Herrick  v.  Leveller  Co., 
supra,  unless  the  newly-discovered  evidence  made  a  new  case,  said 
at  page  924,  72  Fed.,  and  at  page  242,  19  C.  C.  A.,  ''We  would  annul 
the  effect  of  our  own  determinations,  and  encourage  interminable 
litigation,  ♦  ♦  ♦  unless  we  apply  this  rule  strictly."  This  is  not 
a  question  as  to  the  effect  of  prior  decisions  upon  the  same  patent  in 
another  jurisdiction,  but  a  question  whether  the  newly-discovered 
evidence  introduced  under  the  supplemental  bill  on  the  rehearing  is 
sufficient  to  warrant  overturning  prior  deci^ons  and  determinations 
in  our  own  circuit  in  respect  to  the  same  device;  and  this  question, 
presented  as  a  mixed  question  of  law  and  fact,  must  be  determined 
upon  the  evidence, — the  old  and  the  new, — and  upon  the  circum- 
stances of  this  particular  case.  The  decisions  (and  there  are  many) 
all  go  at  least  to  the  extent  of  saying  that  the  new  evidence,  to  war- 
rant it,  must  be  so- cogent  and  persuasive  as  to  impress  the  court  with 
the  conviction  that,  if  it  had  been  presented  and  considered  on  the 
original  hearing,  it  would  have  clearly  produced  a  contrary  conclu- 
sion from  the  one  there  reached.    There  are  some  cases  where  it  is 
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held  that,  if  the  claim  is  made  that  newly-discovered  evidence  or  pat- 
ents anticipate  the  patent  previously  sustained  upon  bona  fide  and 
strenuous  contest,  the  anticipation  must  be  described  in  full,  clear, 
and  exact  terms.  We  do  not  consider  it  necessary  to  resort  to  this 
extreme  rule,  but  are  disposed  to  consider  whether  the  situation  now 
presented,  which  involves  the  prior  determinations  and  adjudications, 
together  with  the  old  and  the  new  evidence,  presents  a  case  which 
fairly  calls  for  a  result  different  from  that  heretofore  reached  in  the 
circuit  court  and  in  the  circuit  court  of  appeals.  The  question  of  fact 
in  patent  causes  is,  in  the  first  instance,  of  course,  presented  to  the 
circuit  court  for  its  determination.  The  validity  and  scope  of  the 
Outcheon  patent  had  been  frequently  passed  upon  by  the  circuit  court 
prior  to  January  22,  1897,  when,  through  the  medium  of  the  supple- 
mental bill,  the  De  Forest  and  Collyer  patents  were  introduced.  We 
have  no  occasion  to  deal  here  with  the  question  as  to  what  would 
have  been  the  probable  effect  of  the  newly-discovered  evidence  upon 
the  hearing  in  the  circuit  court,  which  was  necessarily  involved  in 
the  consideration  of  the  motion  for  a  rehearing  in  that  court;  and, 
moreover,  the  question  of  the  probable  effect  of  the  newly-discovered 
evidence  upon  the  tribunal  charged  in  the  first  instance  with  the 
determination  of  the  facts  is  not  now  problematical,  for  the  reason 
that  after  the  motion  for  rehearing  was  granted,  and  the  case  reheard 
in  the  light  of  the  newly-discovered  evidence,  and  after  patient  con- 
sideration, the  earlier  decree  in  that  court  was  affirmed,  with  an 
exhaustive  opinion,  which  deals  fully  with  the  force  of  the  evidence 
involved  in  the  De  Forest  and  Collyer  patents.  It  would  not  be  use- 
ful, and  we  do  not  feel  called  upon,  to  review  or  explain  what  has  been 
said  in  the  published  opinions  of  the  circuit  court  and  the  circuit 
court  of  appeals  in  the  various  stages  of  the  prior  litigation  with  re- 
spect to  the  validity  and  scope  of  the  Cutcheon  patent,  or  the  breadth 
and  scope  of  claim  1  of  that  patent.  The  present  situation  only  le- 
quires  that  we  should  consider  the  newly-discovered  evidence  on 
which  the  appellants  rely  in  connection  with  the  other  evidence  in  the 
case,  and  determine  whether  there  is  anything  in  the  case  as  pre- 
sented now  which  calls  for  a  modification  or  reversal  of  the  adjudica- 
tions involved  in  the  decree  of  the  circuit  court  which  was  opened  by 
the  order  pennitting  the  supplemental  bill  and  the  new  evidence  t  > 
be  filed,  and  which  was  afterwards,  upon  rehearing  and  consideration, 
affirmed  by  that  court. 

As  has  been  already  said,  the  newly-discovered  evidence  on  which 
the  appellants  relied  was  the  Collyer  patent,  No.  178,598,  dated  June 
13, 1876,  for  improvements  in  machines  for  the  manufacture  of  boots 
and  shoes,  and  the  De  Forest  patent.  No.  270.936,  dated  January  23, 
1883,  for  improvements  in  presses,  both  of  which  were  granted  prior 
to  the  date  of  the  Cutcheon  invention.  The  opinion  of  Judge  Colt 
on  rehearing  in  this  case  (92  Fed.  391)  presents  an  exceedingly  careful 
analysis  of  the  mechanism  involved  in  the  newly-discovered  evidence, 
and  its  application,  so  far  as  it  may  be  applied,  to  the  mechanism  in- 
volved in  the  Cutcheon  invention.  We  might  fairly  and  reasonably 
enough  leave  the  weight  and  effect  of  the  newly-discovered  evidence 
involved  in  both  patents  upon  the  analysis  accorded  to  it  in  the  cir- 
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cult  court;  for  it  seems  to  us  that,  in  view  of  the  whole  situation, 
which  includes,  of  course,  the  prior  determinations  and  adjudications 
in  respect  to  the  Cutcheon  patent,  the  circuit  court  was  clearly  right 
in  treating  the  newly-discovered  evidence  as  quite  insufficient  to 
change  the  results  theretofore  reached.  Judge  Colt,  in  his  opinion 
on  rehearing,  significantly  points  out  that  the  De  Forest  patent  was 
borrowed  frona  a  different  art;  but  let  us,  for  a  moment,  look  at  this 
patent,  not  in  the  light  of  extremely  refined  and  scientific  conception 
and  reasoning,  but  rather  upon  the  practical  view  which,  in  a  sense, 
at  least,  should  govern  a  practical  question  relating  to  a  practical 
machine  to  be  u^  by  practical  men  in  the  practical  affairs  of  life. 
This  patent,  in  general  terms,  presents  a  description  of  a  device  for 
improvements  in  presses;  and,  in  the  description,  it  is  clearly  and  dis- 
tinctly stated  that  "the  invention  relates  to  that  class  of  presses 
which  are  designed  and  used  for  pressing  materials  of  a  spongy  na- 
ture, such  as  cotton,  tobacco,  etc.,  but  more  especially  for  pressing 
and  molding  plug  tobacco."  Following  this  is  a  particular  descrip- 
tion as  to  how  the  plugs  shall  be  formed  and  molded  under  pressure, 
and  it  will  thus  be  seen  that  its  chief  and  leading  idea  is  its  intended 
ai^lication  to  the  tobacco  industry,  wherein  it  is  intended  to  press  the 
light  and  leafy  tobacco  substance  into  solid  plugs  of  marketable 
shapes  and  forms.  From  beginning  to  end,  the  word  "shoe"  (in  the 
sense  of  a  leather  shoe)  or  "leather"  or  "sole"  does  not  appear  in  the 
description  or  the  claims  of  the  patent;  and  no  line  or  word  suggests 
in  the  remotest  way  the  idea  that  the  inventor  intended  it  should  be 
used,  or  that  the  inventor  thought  it  capable  of  being  used,  in  the 
shoe  industry,  or  to  fit  leather  to  the  form  and  shape  of  the  human 
foot.  If  the  fact  (which  is  disputed)  were  conceded  that  ingenious 
and  skillful  experts  may  discover  in  its  mechanism  a  latent  and  un- 
disclosed capacity,  rendering  it  susceptible  of  being  transformed  into 
a  machine  capable  of  beating  out  leather  and  shaping  it  to  the  foot, 
and  thereby  doing  something  that  the  inventor  never  dreamed  it 
could  do,  it  would  not  present  an  anticipation  so  clear  and  unequivocal 
as  to  warrant  the  court  in  disturbing  its  prior  adjudications,  made 
upon  full  and  fair  hearing,  and  uponr  consideration  of  prior  submitted 
evidence  and  arguments.  Such  a  disturbance  of  judicial  decisio> 
can  only  be  justified  by  clear,  unmistakable,  and  substantial  proof  s, 
where  the  party  asking  relief  on  the  ground  that  the  proofs  are  newly 
discovered  is  free  from  color  of  laches,  and  where  it  is  clear  that  sub- 
stantial rights  have  been  violated.  But,  aside  from  this  general 
\iew  of  the  evidence  which  separates  the  two  patents  by  a  broad 
valley,  the  circuit  court  forcibly  and  particularly  differentiates  the 
two  in  respect  to  mode  of  operation  and  mechanical  construction. 
We  are  quite  content  to  leave  the  technical  description  of  the  merits 
of  the  De  Forest  patent,  as  applicable  to  the  patent  in  suit,  where  the 
circuit  court  leaves  it.  Contrary  to  the  view  of  the  circuit  court,  we 
think  the  Collyer  patent  somewhat  nearer  to  the  one  in  suit  than  the 
De  Forest  patent,  for  it  does  relate  to  the  same  general  art;  but,  as 
has  been  said  with  respect  to  the  De  Forest  patent,  it  is  impossible 
to  find  in  the  claims  or  the  description  a  machine  or  device,  described 
in  clear  and  unmistakable  terms,  for  doini;  the  particular  work  of  the 
39  C.C.A.— 33 

Digitized  by  VjOOQ  IC 


514  39  C.  C.  A.  REPORTS. 

Cutcheon  machine  in  its  particular  way,  or  that  it  possessed  mechan- 
ism for  automatically  moving  one  jack  in  one  direction  while  the 
other  is  being  moved  in  the  opposite  direction,  in  such  order  that 
the  shoe  on  the  one  to  which  pressure  has  been  api^ied  may  be  re- 
moved while  the  other  is  being  placed  in  position  to  move  into 
pressure.  We  do  not  view  this  case  as  one  involving  a  question 
whether  the  evidence  was  sufficient  to  have  produced  a  different  re- 
sult if  introduced  on  the  original  hearing;  neither  are  we  in  a  posi- 
tion to  adopt  the  virell-established  rule  that  rehearings  will  not  be 
granted  upon  the  ground  of  newly-discovered  evidence  where  the 
newly-discovered  evidence  is  cumulative  in  its  nature.  Such  ques- 
tions are  involved  on  consideration  of  a  motion  for  rehearing.  But 
in  this  case,  the  motion  for  rehearing  having  been  granted,  the 
question  now  is  whether  it  is  clear,  in  view  of  the  new  evidence  and 
the  old,  and  in  view  of  the  fair  and  reasonable  presumptions  arising 
from  prior  determinations  and  adjudications,  that  a  different  result 
should  now  be  reached.  On  the  whole,  we  do  not  feel  warranted  in 
holding  that  the  newly-discovered  evidence  introduced  upon  rehear- 
ing under  the  supplemental  bill,  considered  with  the  other  evidence 
in  the  case,  is  sufficient,  in  respect  to  being  clear  and  unmistakable 
anticipations  of  the  Cutcheon  invention,  as  to  change  the  result  of  the 
litigation  previously  announced.  The  decree  of  the  circuit  court  of 
February  23,  1899,  confirming  its  earlier  decree  of  March  19,  1894, 
is  affirmed,  with  costs. 


(98  Fed.  768.) 

JACKSON  V.   SIMMONS  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  2,  1900.) 

No.  566. 

1.  QciBTiNO  Tttle— Right  to  Maintain  Suit — Evidence  op  Possbssion. 

Under  the  Illinois  statute  which  permits  the  bringing  of  a  suit  to  quiet 
title  only  by  one  in  possession;  or  one  claiming  title  to  land  which  is 
vacant  and  unoccupied,  the  construction  on  a  tract  of  land,  by  a  claimant 
of  a  structure  of  rough  boards,  8  or  10  feet  square,  with  a  flat  roof,  having 
no  foundation,  chimney,  or  windows,  and  a  door  with  no  lock,  not  intended 
for  a  dwelling,  or  for  any  other  use,  as  far  as  shown,  and  which  was  in 
fact  never  used,  does  not  constitute  such  possession  and  occupation  of  the 
land  as  will  support  a  suit  to  quiet  title;  nor  can  the  complainant,  having 
alleged  in  his  bill  actual  occupancy  of  the  land,  on  the  failure  of  the  proof 
to  sustain  such  allegation,  claim  that  the  land  was  vacant  and  unoccu- 
pied, for  the  purpose  of  bringing  the  case  within  the  other  provision  of  the 
statute.! 

8.  Equity— Cross  Bill  for  Affirmative  Relief. 

A  cross  bill  seeking  affirmative  relief  is  in  the  nature  of  an  original  bilL 
It  does  not  fall  with  a  dismissal  of  the  original  bill  in  the  suit  whether 
such  dismissal  is  by  the  act  of  the  complainant  or  the  court;  and  hence, 
although  relating  to  a  subject  germane  to  the  matter  of  the  original  bill,  it 
must  rest  upon  some  Independent  and  recognized  ground  of  equitable  Ju- 
risdiction. 

!  See  note  at  end  of  case. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

The  bin  was  filed  by  Charles  E.  Simmons,  as  complainant,  in  the  circuit 
court  of  the  state  of  Illinois  for  the  county  of  Lake,  on  the  19th  day  of  June, 
1891,  against  the  appellant,  Lewis  B.  Jackson,  to  quiet  the  title  to  the  N.  E. 
14  of  the  N.  W.  %  and  the  N.  W.  %  of  the  fractional  N.  E.  14  of  section  No.  15, 
in  township  No.  45  N.,  of  range  No.  12  E.  of  the  third  P.  M.,  and  the  fraction  ly- 
ing east  thereof,  situated  in  the  county  of  Lake.  The  complainant  claimed  to 
derive  title  to  the  premises  through  mesne  conveyances  from  the  government  of 
the  United  States,  his  immediate  grantors  being,  as  to  the  undivided  one-half 
of  the  premises,  William  A.  Butters,  who  conveyed  February  19,  1891,  and  as 
to  the  other  undivided  one-half,  Reuel  E.  Darling,  who  conveyed  April  21,  1891. 
The  complainant  asserted  in  his  bill  that  he  was  in  actual  possession  of  the 
premises,  and  that  Jackson,  the  defendant  below,  claimed  title  thereto  under  a 
certain  tax  deed  issued  by  the  proper  authorities  to  Oliver  S.  Lincoln,  Decem- 
ber 4,  1872,  under  a  tax  sale  on  the  16th  day  of  August,  1870,  to  one  Josiah  N. 
Tmesdale,  grantor  of  Lincoln,  for  the  taxes  levied  thereupon  for  the  year  1869; 
that  such  tax  deed  was  invalid  for  the  reasons  specified  In  the  bill  (not  neces- 
sary to  be  here  stated,  it  being  conceded  that  the  tax  deed  of  Itself  was  in- 
sufllcient  to  give  perfect  title);  that  such  tax  deed  constituted  a  cloud  upon 
the  complainant's  title;  and  prayed  that  It  might  be  set  aside,  declared  null 
and  void,  and  delivered  up  to  be  canceled.  On  the  2d  day  of  November,  1891, 
on  the  petition  of  the  defendant,  and  upon  the  ground  of  diverse  citizenship, 
the  cause  was  removed  into  the  circuit  court  of  the  United  States  for  the 
Northern  district  of  Illinois,  In  which  court  the  defendant  below  filed  his  an- 
swer to  the  bill  on  the  5th  day  of  January,  1892,  wherein  he  denied  that  the 
complainant  at  any  time  had  possession  of  the  premises,  asserted  the  validity 
of  the  tax  and  tax  sale  and  of  the  deed  to  Lincoln;  that  none  of  the  grantors 
of  the  complainant,  immediate  or  remote,  had  ever  been  In  possession  of  the 
premises;  that  at  the  time  of  the  sale  to  Lincoln  the  premises  were  unoccu- 
pied, and  so  remained  for  seven  years  thereafter;  that  Lincoln  paid  the  taxes 
upon  the  premises  levied  in  each  year  subsequent  to  the  year  1869  for  over 
seven  years,  and  afterwards  entered  into  possession  of  the  premises,  and  so 
remained  until  his  death  on  the  25th  of  May,  1889,  whereupon  his  heirs  con- 
veyed the  premises  to  the  defendant  Jackson,  on  the  11th  day  of  July,  1889; 
and  that  he,  or  those  under  whom  he  claimed,  have  paid  all  the  taxes  upon 
the  land  from  and  including  the  year  1869  down  to  the  year  1892;  and  he 
prayed  the  benefit  of  the  statute  of  the  state  of  Illinois  (2  Starr  &  C.  Ann.  111. 
St  1896,  p.  26ia  c.  83,  S  7),  which  is  as  foUows:  '^Whenever  a  person  having 
color  of  title  made  in  good  faith  to  vacant  and  unoccupied  land,  shall  pay  the 
taxes  legally  assessed  thereon  for  seven  successive  years,  he  or  she  shall  be 
deemed  and  adjudged  to  be  the  legal  owner  of  said  vacant  and  unoccupied  land 
to  the  extent  and  according  to  the  purport  of  his  or  her  paper  title.  All  per- 
sons holding  under  such  tax  payer  by  purchase,  devise  or  descent  before  said 
seven  years  shall  have  expired,  and  who  shaU  continue  to  pay  the  taxes  as 
aforesaid,  shall  be  entitled  to  the  benefit  of  this  section."  On  January  5,  1892, 
the  defendant  below  exhibited  his  cross  bill  stating  substantially  the  same 
facts  as  appeared  by  the  bill  and  answer,  and  prayed  affirmative  relief  to  quiet 
the  title  to  the  premises  in  him. 

The  facts  in  regard  to  the  character  of  the  premises  and  their  possession 
are  these:  They  were  situated  upon  the  western  shore  of  Lake  Michigan,  with- 
in the  limits  of  the  city  of  Waukegan.  They  were  sand  lots,  and  at  times 
partially  or  wholly  overfiowed  by  water.  They  were  incapable  of  cultivation, 
and  were  unoccupied  for  any  purpose  except,  perhaps,  by  strolling  fishermen, 
until  about  1879  or  1880.  At  about  that  date — the  precise  time  being  left  un- 
certain by  the  evidence — Lincoln  gave  license  to  one  James  Gamash,  a  fisher- 
man, to  drive  piles  in  the  lake  from  the  shore,  and  to  store  these  piles  when 
the  fishing  season  was  over,  upon  the  premises.  He  had  racks  for  his  boats, 
and  the  implements  by  which  the  piles  were  driven  in  the  bed  of  the  lake. 
These  piles  were  36  feet  In  length,  and  the  fish  nets  were  extended  upon  them. 
This  paraphernalia  was  stored  on  the  premises  extending  back  from  the  water 
for  a  distance  of  160  to  200  feet    At  one  time  (the  date  being  left  uncertain  by 
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the  evidence)  there  was  a  fence  on  the  west  line  of  the  premises,  but  when 
and  by  whom  erected  (whether  by  Lincoln  or  by  the  owner  of  the  premises  ad- 
joining on  the  west)  does  not  appear.  In  March,  1891,  and  intermediate  the 
deed  from  Batters  and  the  deed  from  Darling,  the  complainant  below  erected 
upon  the  northeast  quarter  a  small  structure  8  or  10  feet  square.  No  founda- 
tion was  built  but  scantling  were  laid  upon  a  few  small  stones  placed  upon 
the  surface  of  the  ground,  which  was  of  pure  sand,  and  some  upright  pieces 
at  the  corners,  upon  which  boards  were  nailed,  and  a  board  roof  was  placed 
upon  the  top.  It  had  a  door  without  a  lock,  but  no  windows,  and  was  not 
lathed  or  plastered.  It  had  no  chimney,  nor  was  a  place  provided  for  one. 
The  structure  was  never  occupied,  and  Simmons,  the  complainant,  stated  that 
he  never  saw  it,  and  that  it  was  not  intended  for  human  habitation.  There  is 
no  evidence  that  It  was  ever  occupied  for  any  purpose.  It  remained  upon  the 
premises,  so  far  as  the  record  shows,  not  later  than  the  autumn  of  the  same 
year.  It  was  not  there  in  the  year  1892,  and  there  is  no  evidence  of  what 
became  of  it  On  June  17,  1898,  a  decree  was  passed  setting  aside  the  tax 
deed,  and  holding  It  void,  and  requiring  that  it  should  be  delivered  up  to  be 
canceled,  and  requiring  the  complainant  to  pay  all  taxes  which  had  been  paid 
by  Jackson  or  his  grantors,  and  quieting  the  title  to  the  premises  in  the  com- 
plainant; from  which  decree  this  appeal  Is  taken.  Subsequent  to  the  appeal, 
Charles  E.  Simmons  departed  this  life,  and  by  order  of  this  court  his  repre- 
sentatives were  substituted  in  his  stead. 

William  Meade  Fletcher,  for  appellant. 

Homer  Cooke  and  Edwin  C.  Crawford,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

JENKINS,  Circuit  Judge,  after  the  foregoing  statement  of  the 
case,  delivered  the  opinion  of  the  court. 

The  question  which  first  confronts  us  has  respect  to  the  right  of 
the  complainant  below  to  maintain  his  bill.  Originally,  the  juris- 
diction in  equity  to  entertain  suits  to  quiet  title  was,  as  stated  by 
Mr.  Pomeroy  (Eq.  Jur.  p.  2142): 

"The  equity  Jurisprudence  to  quiet  title,  independent  of  statute,  was  only  in- 
voked by  a  plaintiff  in  possession  holding  the  legal  title,  when  successive  ac- 
tions at  law,  all  of  which  had  failed,  were  brought  against  him  by  a  single 
person  out  of  possession,  or  when  many  persons  asserted  ei^fultable  titles  against 
the  plaintiff  in  possession  holding  the  legal  or  an  equitable  title." 

This  limited  jurisdiction  has  been  much  enlarged  in  many  of  the 
states  of  this  country,  and  the  federal  courts  sitting  respectively 
within  the  respective  states  will  exercise  the  enlarged  jurisdiction 
which  the  statute  of  the  particular  state  has  tacked  upon  the  ancient 
jurisdiction.  Such  legislation,  as  Mr.  Pomeroy  observes,  may  be 
divided  into  two  classes, — the  one  requiring  the  complainant  to  be 
in  actual  possession;  the  other  permitting  such  suit  by  one  claiming 
title  irrespective  of  possession.  The  statute  of  Elinois  (1  Starr  & 
0.  Ann.  111.  St.  1896,  p.  604,  c.  22,  §  50)  falls  within  the  former  class, 
except  that  the  suit  is  also  allowed  where  the  land  is  unimproved 
and  unoccupied.  This  statute  has  received  construction  by  the  su- 
preme court  of  Illinois  in  Gage  v.  Abbott,  99  111.  366,  where  this 
language  is  used: 

"Under  the  old  chancery  practice,  to  maintain  a  blU  to  remove  a  clond  from 
a  title  It  was  essential  that  the  complainant  should  be  in,  and  the  party  against 
whom  the  bill  was  filed  out  of,  possession.  »  •  »  But  this  is  chan^d  by 
the  act  of  1869,  which  allows  such  a  bill  to  be  filed  'whether  the  lands  in  con- 
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troversy  are  improved  or  occupied,  or  unimproved  or  unoccupied.*  Since  that 
enactment  we  have  held  that  there  are  only  two  cases  under  our  law  in  which 
a  party  may  file  a  bill  to  quiet  title  or  to  remove  a  cloud  from  the  title  to  real 
property:  First,  where  he  is  in  possession  of  the  lands;  and,  second,  where 
he  claims  to  be  the  owner,  and  the  lands  in  controversy  are  unimproved  and 
unoccupied.  *  *  *  In  cases,  therefore,  where  the  lands  are  improved,  and 
occupied  by  the  adverse  party,  this  remedy  does  not  apply.  In  such  a  case  the 
remedy  would  be  by  ejectment" 

It  was,  therefore,  obviously  necessary  for  the  complainant  below 
to  show  to  the  court  by  his  bill  and  proofs  either  that  he  was  in 
the  actual  possession  of  the  premises  claimed,  or  that  they  were 
unoccupied.  This  was  essential  to  entitle  him  to  invoke  the  equi- 
table jurisdiction  of  the  court,  and  so  it  is  charged  in  the  bill  that, 
ever  since  receiving  the  deed  from  Darling, — April  21,  1891, — the 
complainant  "has  been,  and  is  now,  in  the  actual  possession  thereof." 
What  shall  constitute  i)ossession  depends  largely  upon  the  char- 
acter of  the  land  claimed  to  be  occupied,  and  the  use  to  which  it  may 
be  devoted,  and  the  circumstances  are  as  varying  as  are  the  differ- 
ent natures  of  property.  The  possession,  however,  must  be  actual 
and  bona  fide.  It  must  evidence  the  exercise  of  dominion  over  the 
property,  clearly  referable  to  him  who  asserts  the  dominion,  and 
which  declares  to  the  world  the  act  and  fact  of  dominion  and  the 
claimant  of  that  dominion.  It  must  not  be  pretentiohs  or  sham; 
it  must  be  real,  exhibiting  a  purpose  to  possess  and  to  hold  posses- 
sion. Does  the  occupancy  asserted  by  the  complainant  below  fill 
the  measure  of  these  requirements?  At  the  time  of  the  deed  from 
Darling,  he  knew  of  the  tax  deed  to  Lincoln,  and  that  the  appellant, 
Jackson,  claimed  title  thereunder  adversely  to  him.  '  He  also  knew 
that  both  Lincoln  and  Jackson  claimed  that  actual  possessiou  had 
been  taken  of  the  premises  by  Lincoln  under  color  of  title  founded 
on  the  tax  deed,  and  after  payment  by  him  of  taxes  for  seven  con- 
secutive years.  This  is  evidenced  by  the  stipulation  of  the  com- 
plainant below  of  even  date  with  the  deed  of  Darling,  by  which  he 
agrees  to  bring  suit  against  Jackson  within  60  days  to  test  the 
question  of  the  claimed  possession  by  Lincoln  and  Jackson.  In 
^farch,  1891,  intermediate  the  deed  from  Butters  and  the  deed  from 
Darling,  and  when  he  fully  understood  the  claims  of  Jackson  as  to 
title  and  possession,  he  caused  a  structure  to  be  placed  upon  the 
easterly  portion  of  this  land,  and  upon  the  part  subject  to  be  over- 
flowed by  the  waters  of  the  lake.  The  act  was  unique,  as  well  with 
respect  to  the  character  of  the  structure  as  to  the  utter  absence  of 
use  to  which  it  could  be  devoted.  The  structure  was  made  by  men 
who  were  not  carpenters.  It  was  made  of  rough  boards  and  scant- 
ling, and  was -8  or  10  feet  square,  and  presumably  of  the  same  height, 
with  a  flat  roof  of  light  material.  The  record  does  not  inform  us 
whether  the  building  had  a  floor.  The  scantling  were  laid  upon 
small  stones  at  the  four  corners  resting  upon  the  sand  of  the  beach. 
The  structure  had  no  window  and  no  chimney,  nor  provision  for 
any.  It  had  a  door,  but,  with  Arcadian  simplicity  and  unbounded 
confidence  in  the  honesty  of  the  good  people  of  Waukegan,  no  means 
of  fastening  it  was  supplied.  The  stnicture  was  neither  lathed  nor 
plastered*    For  what  use  this  structure  was  designed  we  are  not 


Digitized  by 


Google 


618  39  C.  C.  A.  REPORTS. 

informed  by  the  record.  The  complainant  could  not  or  would  not 
tell,  but  with  charming  naivete  he,  perhaps  rashly,  conceded  that 
it  was  not  Intended  for  human  habitation.  It  could  not  have  been 
intended  as  a  refuge  for  stock,  or  the  door  would  not  have  been 
provided;  and  the  complainant  was  the  land  conmiissioner  of  a  rail- 
way company,  and  not  a  stock  raiser,  or  the  owner,  so  far  as  the  rec- 
ord discloses,  of  the  small  number  of  animals  that  could  be  accom- 
modated within  the  precincts  lof  the  hut  The  complainant  never 
saw  it  during  or  after  its  construction,  and  upon  his  examination 
could  only  say  that  it  cost  under  flOO;  which  sum  manifestly  would 
be  an  extravagant  price.  We  can  conceive  of  no  use  to  which  this 
structure  could  be  devoted,  unless  possibly  a  fanciful  benevolent  use. 
It  may  be  that,  touched  by  the  inspired  flights  of  poetic  genius,  the 
complainant  erected  the  structure  that  a  sight  of  it  might  revive 
the  drooping  heart  of  Mr.  Longfellow's  "forlorn  and  sWpwrecked 
brother."  Whatever  its  purpose,  he  builded  not  wisely  or  well.  Like 
the  foolish  man  in  the  Scriptures,  he  builded  his  house  upon  the 
sand,  "and  the  rain  descended,  and  the  floods  came,  and  the  winds 
blew,  and  beat  upon  that  bouse,  and  it  fell;  and  great  was  the  fall 
of  it."  The  structure  remained  until  the  early  days  of  the  autumn 
following  its  erection,  a  lonely  hut  upon  a  dreary  waste.  It  was 
then  lost  to  -view,  and  the  i^ace  that  once  knew  it  shall  know  it  no 
more  forever.  Either  the  autumn  storms  and  the  angry  waves  of 
Lake  Michigan  carried  it  out  to  sea,  where  it  floats  a  hopeless  dere- 
lict, or  the  fierce  blasts  of  winter  beat  upon  it,  broke  it  down,  and 
scattered  the  fragments  to  the  four  winds  of  heaven,  without  a  scant- 
ling left  to  tell  the  tale.  We  cannot  regard  the  construction  of 
this  hut,  under  the  circumstances,  as  evidence  of  actual  occupation. 
It  never  was  occupied.  It  manifestly  was  not  intended  to  be  occu- 
pied. It  was  abandoned  so  soon  as  completed.  The  real  intention 
clearly  was  at  trifling  cost  to  place  upon  this  beach  something  that 
a  court  of  ecjuity  might  receive  as  suflScient  evidence  of  actual  pos- 
session to  sustain  a  bill  to  quiet  the  title.  But  equity  deals  with 
the  real,  not  the  fanciful;  with  actual  rights  in  property,  not  with 
pretensions  to  right.  It  looks  through  form  to  find  the  substance. 
It  penetrates  disguise  to  discover  the  real  intention.  It  does  not 
protect  long-abandoned  claims  to  property  upon  late,  sham,  and 
pretentious  acts  asserted  as  evidence  of  ownership,  and  made  solely 
in  anticipation  and  for  the  purpose  of  litigation.  Equity  is  here  in- 
voked to  exercise  its  jurisdiction  in  protection  of  the  title  asserted 
by  the  complainant,  and  upon  the  ground  of  actual  possession  of  the 
premises  by  him.  There  was  no  such  actual  possession  by  him,  nor 
was  any  intended.  There  was  no  public  assertion  pf  ownership. 
The  act  done  was  false  and  sham,  and  with  knowledge  of  the  prior 
possession  claimed  by  Lincoln  and  Jackson.  The  building  of  the 
structure  was  a  mere  device  upon  which  it  was  hoped  the  jurisdic- 
tion of  a  court  of  equity  could  be  upheld.  No  real  or  actual  occu- 
pancy was  contemplated,  and  equity  will  not  assume  jurisdiction  in 
the  absence  of  actual  possession  evidencing  designed  and  present 
dominion  of  the  land.  We  are  supported  in  our  conclusion  by  a 
somewhat  similar  case  decided  in  the  supreme  court  of  California, 
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which  meets  with  our  hearty  approval.  De  Frieze  v.  Quint,  94  Oal. 
653,  664,  30  Pac.  3.  There  the  court,  speaking  of  a  like  act  of  occu- 
pancy, observes: 

**The  little  shed,  sufficient  *to  afford  shelter  to  three  valuable  domestic  ani- 
mals/ ten  feet  square  and  seven  feet  high,  is  the  only  thing  relied  upon  to 
indicate  to  defendant  that .  plaintiff  or  Miller  was  in  possession  of  the  land; 
and  no  doubt  it  was  intended  to  be  used  as  evidence  of  such  possession,  and 
for  no  other  purpose.  So  important  was  it  considered  by  the  complainant  that 
the  only  visit  that  he  made  to  the  land  during  the  term  of  the  lease  was  for 
the  purpose  of  ascertaining  whether  Miller  had  built  it  according  to  the  cove- 
nants in  the  lease.  Why  was  this  shed  required  to  be  sufficient  to  shelter  only 
three  valuable  animals?  Why  is  there  no  evidence  that  it  was  ever  used  for 
any  purpose?  It  was  obviously  a  mere  sham,  which  should  be  aUowed  no  effect 
whatever  as  evidence  of  possession." 

Nor  can  the  complainant  below,  his  actual  occupancy  failing,  be 
heard  to  say  that  his  bill  can  be  sustained  within  the  statute  upon 
the  ground  that  the  premises  were  "vacant  and  unoccupied."  Hav- 
ing asserted,  by  his  bill,  actual  occupancy  by  himself,  he  must  sus- 
tain that  allegation,  or  fail  in  his  suit.  He  cannot  now  shift  his  posi- 
tion. Glos  v.  Bouton,  170  lU.  249,  48  N.  E.  949.  We  are  the  less 
inclined  to  give  weight  to  the  supposed  act  of  occupancy  from  con- 
sideration of  the  circumstances  under  which  the  complainant  below 
appeals  to  a  court  of  equity.  The  owners  of  the  land  for  a  period  of 
22  years  paid  no  heed  or  attention  to  the  property,  and  discharged 
none  of  the  duties  which  they  owed  to  the  government  which  pro- 
tected them  and  their  rights  in  the  property.  They  knew — as  all 
men  know — that  an  annual  tax  is  laid  upon  all  property  for  the  sup- 
port of  the  government.  They  allowed  strangers  to  the  title  to  pay 
the  taxes  during  22  consecutive  years,  and  to  acquire  a  tax  title  to 
the  premises.  They  doubtless  deemed  the  property  worthless, — as 
probably  it  was,— except  for  purposes  of  a  fishery,  until  about  the 
year  1891,  when,  within  common  knowledge,  a  considerable  demand 
arose  for  sand,  and  property  along  the  beach  of  the  lake  sprang  into 
value.  Then  the  complainant  acquired  from  former  owners  the  title 
to  these  70  acres  of  land,  placed  this  structure  upon  the  premises,  and 
forthwith  filed  his  bill  to  avoid  the  tax  deed  under  color  of  title  of 
which  Lincoln  and  Jackson  claimed  to  have  taken  possession.  The 
facts,  although  not  conclusive,  are  somewhat  strong  to  show  an  aban- 
donment by  the  complainant's  grantors  of  their  rights  in  the  prop- 
erty. Holtzman  v.  Douglas,  168  U.  S.  278,  284,  18  Sup.  Ct.  65,  42  L. 
Ed.  466.  And  we  are  not  inclined  to  dispense  with  the  actual  occu- 
pancy which  the  law  requires  in  favor  of  those  who  for  so  long  a 
period  of  time  have  lost  sight  of  their  duty  to  the  government  which 
protects  them  in  their  rights  of  property.  We  conclude,  therefore, 
upon  this  branch  of  the  case,  that  no  actual  occupancy  by  the  com- 
plainant was  shown,  and  that  his  bill  should  have  been  dismissed. 

It  remains  to  consider  the  rights  of  the  appellant  under  his  cross 
bill.  Undoubtedly,  where  a  cross  bill  is  filed  for  the  purposes  of  a 
discovery,  or  to  bring  before  the  court  matters  of  defense  occurring 
since  the  commencement  of  the  suit,— equivalent  at  law  to  a  plea 
puis  darrein  continuance, — it  is  not  essential  to  show  equitable 
grounds  for  the  interposition  of  the  court.    The  cross  bill  in  such 
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case,  being  purely  in  aid  of  the  defense  asserted  to  the  original  bill, 
is  dependent  upon,  and  probably  falls  T^ith  the  dismissal  of,  the  orig- 
inal bill.  But  a  cross  bill  which  seeks  affirmative  relief  is  in  the 
nature  of  an  original  bill  wherein  the  cross  complainant  is  the  actor. 
Such  a  cross  bill  is  not  dependent  upon  the  original  bill,  is  not  sub- 
ject to  the  control  of  the  complainant  in  the  original  bill,  and  does 
not  fall  with  the  dismissal  of  the  original  bill,  whether  that  dismissal 
be  the  act  of  the  complainant  or  the  act  of  the  court  Therefore  the 
cross  complainant  appealing  to  a  court  of  equity  for  equitable  relief 
touching  a  subject  germane  to  the  matter  of  the  original  bill  must 
present  to  the  court  the  grounds  for  the  affirmative  relief  with  the 
same  care  and  particularity  as  are  required  in  an  original  bill,  and 
must  make  a  case  by  his  bill  of  which  the  equitable  jurisdiction  will 
take  cognizance.  Thus  it  has  been  held  that  a  cross  complainant 
charging  usury  with  respect  to  securities  which  are  the  subject- 
matter  of  the  original  bill,  and  seeking  to  have  them  delivered  up 
and  canceled,  must,  in  order  to  bring  himself  within  equitable  cog- 
nizance, offer  to  pay  what  is  legally  due  upon  them.  Mason  v.  Gar- 
diner, 4  Brown,  Ch,  437,  See,  also.  Story,  Eq.  PL  (10th  Ed.)  §  398; 
2  Barb.  Ch.  Prac.  c.  9.  Has  the  appellant  (the  cross  cinnplainant) 
presented  by  his  cross  bill  a  case  for  equitable  cognizance?  We  have 
shown  in  the  discussion  of  the  complainant's  case  that,  under  the  en- 
larged jurisdiction  which  courts  of  equity  will  exercise  since  the  pas- 
sage of  the  statute  by  the  state  of  Illinois,  courts  of  equity  will 
entertain  jurisdiction  to  remove  a  cloud  upon  a  title  in  two  cases 
only, — where  the  complainant  is  in  possession  of  the  land,  or  where 
the  premises  are  vacant  and  unoccupied, — and  that  one  of  these  two 
conditions  must  obtain,  and  be  shown  by  the  bUl,  before  the  inter- 
ference of  equity  can  be  successfully  invoked.  In  this  respect  the 
cross  bill  stands  upon  the  same  footing,  and  is  to  be  judged  by  the 
same  considerations,  which  govern  an  original  bill.  The  cross  bill 
in  this  case  charges  that  Lincoln  obtained  his  tax  deed  in  1872,  the 
land  being  then  vacant  and  unoccupied;  that  for  18  consecutive  years 
thereafter  Lincoln  paid  the  taxes  upon  the  land,  and  that,  subsequent 
to  the  year  1879,  Lincoln,  under  color  of  title,  "took  possession  of 
said  premises,  and  was  in  possession  of  the  same  from  said  last-men- 
tioned date  to  the  time  of  his  death,  to  wit,  on  the  25th  day  of  May, 
1889,  or  thereabout;  and  that  at  the  time  of  the  taking  of  the  posses- 
sion of  the  said  premises  by  the  said  Oliver  S.  Lincoln,  deceased,  the 
same  were  vacant  and  unoccupied."  "nie  bill  may  possibly  be  defect- 
ive in  the  omission  to  state  whether  during  the  period  from  1872 
to  the  taking  possession  by  Lincoln  the  lands  were  vacant  and  un- 
occupied, and  in  the  omission  to  state  with  particularity  the  char- 
acter of  the  possession  taken.  These  defects,  however,  if  they  be 
defects,  we  pass  by,  because  they  do  not  go  to  the  question  of  equita- 
ble cognizance.  The  bill,  however,  wholly  fails  to  declare  whether 
possession  was  continued  after  the  death  of  Lincoln,  and  whether  the 
lands  at  the  time  of  the  suit  were  possessed,  and  by  whom,  or  were 
vacant  and  unoccupied;  and  wholly  fails  in  any  assertion  that  the 
appellant  was  in  possession.  Without  apt  allegations  in  this  respect, 
equity  will  not,  as  we  have  shown  above,  entertain  a  suit  to  remove 
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a  cload  apon  title.  The  cross  complainant  appealing  for  equitable 
interference  must,  by  his  cross  bill,  bring  himself  within  the  recog- 
nized principles  upon  which  courts  of  equity  act.  Thus,  in  Calverley 
V.  Williams,  1  Ves.  Jr.  210,  the  complainant  asserted  that  a  certain 
parcel  of  copyhold  land  was  included  within  a  larger  parcel  of  lands 
sold  to  him  by  the  defendant,  and  the  comolainant  had  in  some  man- 
ner been  let  into  the  possession  of  the  parcel  in  dispute,  which  it  was 
claimed  by  the  defendant  was  not  included  in  the  sale.  Thereupon 
Calverley  filed  his  bill  to  compel  a  conveyance  to  him  by  +he  defend- 
ant of  the  land  in  dispute.  The  defendant,  having  answered  denying 
the  sale,  filed  his  cross  bill  seeking  to  recover  from  Calverley  the  pos- 
session of  the  land  in  question.  The  original  bill  at  the  hearing  was 
dismissed  upon  the  merits,  and  with  reference  to  the  cross  bill  Lord 
Tbwrlow  observes:  "As  to  the  cross  bill  to  be  let  into  possession, 
I  cannot  decree;  that  it  is  merely  a  legal  title,  and  the  object  of  eject- 
ment, therefore  it  must  be  dismissed,  with  costs."  The  cross  bill 
failed  to  show  a  case  within  the  equitable  jurisdiction  of  the  high 
court  of  chancery  of  England,  then  obtaining.  It  was,  therefore,  dis- 
missed, although  its  subject  was  germane  to  the  subject-matter  of  the 
original  bill,  and  although  the  jurisdiction  of  a  court  of  equity  over 
the  original  bill  was  incontestable  and  undisputed.  It  is  thus  clear, 
to  our  thinking,  that  whoever  appeals  to  a  court  of  equity  for  aflflrm- 
ative  relief — whether  he  be  complainant  or  cross  complainant — ^must, 
by  his  bill,  exhibit  a  case  that  falls  within  recognized  principles  of 
equitable  cognizance,  and  that  as  here  the  appellant  does  not  show 
by  his  cross  bill  that  at  the  time  of  the  suit  he  was  in  possession  of 
the  land,  or  that  the  land  was  at  that  time  vacant  and  unoccupied, 
he  has  not,  by  his  bill,  exhibited  a  case  upon  which  a  court  of  equity, 
can  afford  him  affirmative  relief.  But,  were  this  otherwise,  the  evi- 
dence is  so  loose  and  fragmentary  with  respect  to  the  occupancy  of 
the  land  covered  by  the  tax  deed  that  we  should  hesitate  to  decree 
the  relief  demanded.  It  is  claimed  that  east  of  the  premises  embra- 
ced within  the  tax  deed  there  is  a  parcel  of  land  described  in  the  orig- 
inal bill  as  "a  fraction  lying  east  of  the  above-described  premises." 
The  width  of  this  fraction  of  land,  if  any  such  there  be,  is  not  given, 
and  the  eastern  boundary  of  the  N.  W.  i  of  the  N.  E.  i  of  the  section 
is  nowhere  stated  with  precision.  Although  the  premises  would 
appear  to  have  been  surveyed  upon  several  occasions,  the  parties 
seemed  not  to  have  deemed  it  necessary  to  call  as  witnesses  those 
who  made  the  survey,  but  to  have  contented  themselves  with  loose 
and  disconnected  statements  which  the  surveyors  are  said  to  have 
made.  It  is,  therefore,  impossible  for  us  to  ascertain  whether,  assum- 
ing the  occupancy  of  Gamash,  the  fisherman,  under  the  license  of  Lin- 
coln, to  be  such  possession  as  the  law  required,  it  in  fact  extended 
westerly  from  the  shore  of  the  lake  to  and  upon  the  land  actually  in- 
cluded within  the  N.  W.  ^  of  the  N.  E.  i  of  the  section,  or  whether 
it  was  confined  within  the  limits  of  the  parcel  described  as  the  frac- 
tion lying  easterly  thereof.  We  should  therefore  hesitate  to  say  that 
the  possession  by  Lincoln  was  shown  with  that  accuracy  which  we 
deem  to  be  necessary. 
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Neitiier  party  having  bronght  himself  witiun  equitable  cognizance 
each  most  be  remand^  to  his  remedy  at  law.  The  decree  will  be 
reversed,  and  the  cause  remanded,  with  directions  to  the  court  below 
to  enter  decrees  dismissing  both  the  original  and  the  cross  bills. 

NOTE, 
necessity  of  Possession  in  Salts  to  Quiet  Titte. 

L  PBR80N8  Holding  Lboal  Title. 

[a]  Plaintiff  must  be  in  possession,  in  order  to  maintain  a  bill  to  r^nove 
a  cloud  on  the  title  to  land,  when  not  wild  or  ancaltivated. 

— <Ala.  Si4).  1809)    WUliams  v.  Lawrence,  26  South.  647; 

(Fla.  Sup.  1894)    Winn  v.  Stricldand,  16  South.  606.  a4  Fia.  610; 

(Md.  Sup.  1895)     Helden  ▼.  HeUen,  31  Aa  506,  80  Md.  616; 

(Mo.  App.  1888)     Chaffin  ▼.  Clark,  33  Mo.  App.  99; 

(N.  J.  Ch.  1898)    Land  Co.  t.  Dunn,  40  Aa  121,  56  N.  J.  Eq.  740; 

(Va.  Sup.  1899)    Kane  y.  Iron  Co..  33  S.  B.  627. 
CONTRA,    see 

(Cal.  Sup.  1889)    Casey  v.  I^eggett,  58  Pac.  264,  125  Cal.  664; 

(N.  C.  Sop.  1897)    Daniels  v.  Fowler,  26  S.  E.  635,  120  N.  C.  14. 

[b]  Equity,  in  the  absence  of  statutory  authority,  will  not  entertain  a  bill 
to  remoTe  a  doud  from  a  title,  if  the  party  filing  it  claims  to  be  the  owner 
of  the  legal  title,  unless  he  is  in  possession  of  the  land  in  question,  except 
where  the  land  is  wild  and  unoccupied. 

—(Fla.  Sup.  1801)     Patton  v.  Grumpier,  11  South.  225,  28  Fla.  573;    a895» 
Levy  V.  Ladd,  17  South.  635,  35  Fla.  391;    (1895)  Woodford  y.  Alexan- 
der, 17  South.  658,  35  Fla.  333: 
(V&.  Sup.  1895)    Otey  v.  Stuart  22  S.  B.  513,  91  Va.  714. 
CONTRA,  see 
(Wis.  Sup.  1898)    Kruezinski  v.  Neuendorf,  74  N.  W.  974,  99  Wis.  264. 

[c]  (U.  S.  C.  C.  Ky.,  1897)  The  Kentucky  statute  (section  2361,  Ky.  SD  glT- 
ing  a  right  of  action  to  restrain  trespasses  on  laud  of  which  the  plaintiff  is 
not  in  possession  has  not  changed  the  general  equity  rule  that  a  suit  to  quiet 
title  cannot  be  maintained  except  by  one  who  has  both  the  legal  title  and 
possession. — Morse  v.  South,  80  Fed.  206. 

[d]  (Ala.  Sup.  1890)  In  the  absence  of  statutory  provisions  as  to  qoietinf 
title  chancery  will  afford  such  relief  only  to  a  complainant  in  possession  hold- 
ing the  legal  title  when  successive  actions  at  laws,  all  of  which  have  failed, 
have  been  brought  against  him  by  a  single  person  out  of  possession,  or  when 
many  persons  assert  equitable  titles  against  a  complainant  in  possession  hold- 
ing the  legal  or  an  equitable  title. — Ashurst  v.  McKenzie,  9  Soutti.  262.  92 
Ala.  484. 

[e]  (Ark.  Sup.  1893)  Under  Act  March  26,  1891,  providing  that  an  action 
may  be  prosecuted  to  final  judgment  by  any  person,  whether  in  actual  pos- 
session or  not,  claiming  title  to  land,  against  any  person,  wheth^  in  actwl 
possession  or  not,  who  claims  an  adverse  interest  therein,  to  determine  socb 
interest  and  quiet  the  title,  a  claimant  of  land  who  alleges  possession  may 
resort  to  equity  to  cancel  a  claim  of  title  held  by  a  defendant  who  also  alleges 
possession. — Love  v.  Bryson,  22  S.  W.  341,  57  Ark.  589. 

[f]  (Or.  Sup.  1891)  A  suit  to  have  deeds  declared  a  doud  on  plaintiffs  tltie 
cannot  be  maintained  where  the  complaint  shows  that  plaintiff  is  out  of  po6- 
sesslon,  and  liis  right  to  possession  denied  by  defendant— Eklgar  v.  Edgar.  37 
Pac.  73,  26  Or.  65. 

tg]  (Or.  Sup.  1898)  The  question  of  possession  of  real  estate,  as  required 
by  Comp.  Laws  1887,  S  504,  in  a  suit  for  an  interest  therein,  is  immaterial 
when  the  relief  sought  is  such  that  an  equity  court  has  jurisdiction  independ- 
ent of  the  statute. — Trust  Co.  v.  Mackenzie,  52  Pac  1046,  33  Or.  209. 

[h]  (Va.  Sup.  1896)  Equity  has  jurisdiction  to  remove  a  cloud  from  the 
legal  title  of  one  who  is  in  possession  of  the  land,  and  is  therefore  prevented 
from  bringing  ejectment— Iron  Co.  v.  Kelly,  24  S.  B.  1020,  93  Va.  332. 
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to  (W.  Va.  Sup.  189e)  A  bill  is  chancery  cannot  be  maintained  by  a  per- 
aon  holding  a  deed  for,  but  oot  of  possession  of,  a  certain  tract  of  land,  to 
cancel  as  a  cloud  on  his  title  the  deed  of  another  claimant  (not  a  tax  deed), 
who  may  be  in  possession  of  such  land. — Christian  v.  Vance,  24  S.  E.  596, 
41  W.  Va.  754. 

IL  Parties  Holding  Equitable  Title. 

[a]  (Ark.  Sup.  1809)  One  out  of  possession,  claiming  an  equitable  title,  can- 
not maintain  a  bill  against  one  in  possession,  under  claim  of  title,  to  remove 
a  cloud  on  title. — Burke  v.  Railway  Co.,  60  S.  W.  275. 

[b]  (Oolo.  Sup.  1895)  Where  one  out  of  possession  has  only  an  equitable 
title  to  land,  an  action  may  be  brought  by  him  against  one  in  possession  un- 
der a  legal  title,  for  the  purpose  of  trying  the  title. — Brown  v.  Wilson,  40  Pac. 
686,  21  Colo.  309. 

[c]  (Fla.  Sup.  1889)  One  whose  title  to  land  is  legal  in  its  character  must 
tave  possession  of  the  land  to  entitle  him  to  equitable  relief  against  a  cloud 
upon  his  title,  but  possession  is  not  essential  where  the  title  is  equitable. — 
Sloan  T.  Sloan,  5  South.  603,  25  Fla.  53. 

[d]  (Neb.  Sup.  1898)  Under  the  Code,  a  person  may  maintain  an  action  to 
quiet  title,  whether  he  be  in  or  out  of  possession,  and  whether  his  title  be 
a  legal  or  an  equitable  one.— Eayrs  v.  Nason,  74  N.  W.  408,  54  Neb.  143. 

IIL  Necessity  and  Sufficiency  of  Title  of  Person  in  Possession. 

[a]  (Kan.  App.  1896)  One  in  the  quiet  and  peaceable  possession  of  land 
under  color  of  title  may  recover  in  an  action  to  quiet  his  title  as  against  an 
adverse  claimant  who  cannot  show  a  superior  title. — Prlzer  v.  Taylor,  44  Pac. 
902,  3  Kan.  App.  690. 

[b]  (Minn.  Sup.  1892)  One  in  possession  of  land  may,  under  the  statute, 
maintain  an  action  to  determine  adverse  claims  thereto  without  showing  title 
hi  himself.— Child  v.  Morgan,  52  N.  W.  1127,  51  Minn.  116. 

[c]  (N.  D.  Sup.  1890)  One  in  possession  of  real  estate,  but  having  no  legal 
or  equitable  title  thereto,  cannot  sue  to  remove  a  cloud  upon  the  title.— Jack- 
son ¥.  La  Moure  County,  46  N.  W.  449,  1  N.  D.  238. 

IV.  Suit  by  Moutoagou. 
[a]  (Ala.  Sup.  1894)  Though  Code,  §  1870.  provides  that  the  payment  of  a 
mortgage  debt  devests  the  title  passing  by  the  mortgage,  a  mortgagor  of  land, 
in  possession,  who  has  fully  paid  the  debt,  may  sue  to  have  the  payment  es- 
tablished, and  the  mortgage  canceled,  as  a  cloud  on  his  title. — Kelly  v.  Mar- 
tin, IS  South.  132,  107  Ala.  479. 

V.  Suit  by  Adverse  Claimant. 

[a]  (Tenn.  Ch.  App.  1897)  The  fact  that  plaintifT  was  in  the  adverse  posses- 
sion of  the  land  in  controversy  at  the  time  defendant  purchased  does  not  au- 
thorize him  to  maintain  a  bill  to  try  title,  he  having  no  paper  title  and  no  pos- 
session to  protect  at  the  time  his  bill  was  filed. — McSpadden  v.  Iron  Co.,  42 
S.  W.  497. 

VI.  Suits  by  Parties  out  of  Possession. 

[a]  (U.  S.  C.  C.  A.,  W.  Va.,  1898)  A  court  of  equity  has  Jurisdiction  of  a 
suit  to  set  aside  fraudulent  judicial  proceedings,  deeds  made  in  pursuance 
thereof,  and  to  free  land  from  tax  liens  and  the  claim  of  forfeiture  declared 
in  such  proceedings,  although  complainants  are  not  in  possession  of  the  land, 
-^yers  v.  Burkhardt  85  Fed.  246,  29  C.  C.  A.  137. 

[b]  (111.  App.  1899)  A  party  out  of  possession  cannot  maintain  a  bill  in 
chancery  to  quiet  title,  but  he  can  bring  an  action  at  law  to  test  the  title, 
which,  ordinarily,  a  party  in  possession  cannot  do. — Glos  y.  Dawson,  83  IIL 
App.  197.  ' 

[c]  (Ky.  App.  1894)  Where  by  fraud  or  questionable  contrivance  or  irregu- 
larity the  title  to  land  is  wrested  from  the  owner,  and  converted  to  the.  use 
ot  another,  the  owner,  though  not  in  possession,  may  sue  to  cancel  the  con- 
veyance and  quiet  title—Packard  v.  Mining  Co..  28  S..  W.  779,  96  Ky.  249. 

[dl  (Mo.  Sup.  1889)    One  who  has  the  legal  title  to  land,  being  out  of  pos- 
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session,  cannot  sne  In  equity  to  remove  a  dood  on  his  title,  but  win  be  left 
to  his  legal  remedy.— Graves  v.  Ewart  11  S.  W.  971,  99  Mo.  13. 

[e]  (Neb.  Sup.  18W)  Under  Comp.  St.  c.  73,  §  57.  providing  that  any  per- 
son claiming  title  to  land,  "whether  in  actual  possession  or  not,"  may  main- 
tain an  action  against  any  person  claiming  adversely,  for  the  purpose  of 
quieting  title,  one  out  of  possession  may  maintain  such  action  against  an- 
other In  actual  possession. — Foree  v.  Stobbs,  59  N.  W.  798,  41  Neb.  271. 

[fj  (Ohio,  1897)  Rev.  St.  §  5779,  givhig  a  right  of  action  to  quiet  titie  to 
one  out  of  possession  who  claims  an  estate  or  interest  in  remainder  or  rever- 
sion in  real  property,  does  not  give  such  right  to  one  out  of  possession  who 
claims  the  entire  estate.— (Sup.)  Raymond  v.  Railroad  Co.,  48  N.  E.  1093,  57 
Ohio  St  271:   (Com.  PL)  Jenkins  v.  Artz.  6  Ohio  Dec.  439. 

[g]  (Wis.  Sup.  1897)  The  legal  owner,  whether  In  possession  or  not,  may 
sue  to  remove  a  cloud  from  title,  where  the  validity  of  the  adverse  claim 
can  only  be  shown  by  evidence  dehors  any  record. — Davenport  v.  Stephens, 
70  N.  W.  661,  95  Wis.  456. 

VIL  What  Constitutes  Possession. 

i.  Sufficiency  of  Possession  in  General, 

[a]  (Cal.  Sup.  1891)  Under  Civ.  Code  Cal.  i  1006,  providing  that  "occu- 
pancy for  any  period  conf^*s  a  title  sufficient  against  all  except  the  state  and 
those  who  have  title  by  prescription,  accession,  transfer,  will,  or  succession," 
evidence  that  plaintiff  was  in  the  actual  possession  and  occupation  of  prem- 
ises, at  and  for  a  long  time  before  the  commencement  of  an  action  to  quiet 
title,  Is  sufficient  to  enable  him  to  maintain  It  as  against  one  who  claimed, 
but  never  had,  title.— McGovem  v.  Mowry,  27  Pac.  746,  91  Cal.  383. 

[b]  (Cal.  Sup.  1899)  It  is  enough  to  entitle  defendant  to  have  title  quieted 
as  against  plaintiff,  who  has  no  title,  that  at  the  time  plaintiff  commenced 
his  action  defendant  was  in  possession  under  a  sherlff^s  deed. — Stephenson  v. 
Deuel,  58  Pac.  258,  125  CaL  666. 

[c]  (Colo.  Sup.  1893)  The  grantor  of  a  tract  of  land  deeded  a  part  to  M., 
and  then  deeded  a  part  to  L.,  so  describing  it  that  it  lapped  25  feet  on  M.'s 
part.  L.  surveyed  the  land  described  in  his  deed,  and  placed  stone  monuments 
at  the  comers;  and  M.  subsequently  surveyed,  staked,  and  fenced  the  land 
described  in  his  deed.  J7eM,  that  M.'s  possession  of  the  part  which  lapped 
was  sufficient  to  support  an  action  against  L.  to  quiet  title. — PhiUippl  v.  Leet, 
35  Pac.  540,  19  Colo.  ^6. 

[d]  (Colo.  Sup.  1894)  Plaintiff,  who  was  the  owner  and  in  possession  of 
land,  leased  It  through  an  agent  The  tenant  paid  the  rent  to  the  agent  until 
notified  by  defendant  that  It  had  obtained  title  under  sheriff*s  sale,  after 
which  the  rent  was  paid  to  It  for  several  months,  In  spite  of  plalntlff*8  pro- 
test. Held,  that  plaintiff  had  such  possession  of  the  land  as  entitled  her  to 
bring  suit  to  quiet  title  thereto.— Bank  v.  Porter,  37  Pac.  960,  20  Colo.  216. 

[e]  (Colo.  Sup.  1896)  A  devise  was  to  a  trustee  and  his  successors,  in  trust 
for  the  benefit  of  testator's  children,  till  the  death  of  the  last  of  them,  and 
then  to  his  grandchildren  In  fee.  After  the  probate  of  the  will,  which,  under 
1  Mills*  Ann.  St  §  467,  became  evidence  of  the  title  therein  devised,  the 
children,  who  did  not  claim  actual  possession,  began  an  action  to  quiet  title, 
praying  that  the  will  be  adjudged  void,  the  probate  set  aside,  that  they  be 
decreed  to  be  the  sole  lawful  heirs,  and  vested  with  the  fee  simple.  Held, 
that  the  probate  of  the  will  conferred  on  the  executor  constructive  posses- 
sion of  all  the  real  estate  devised  pending  the  settlement  of  the  estate,  and 
then  on  the  trustee,  and  hence  plaintiffs  had  no  possession  which  would 
support  their  action  under  Code  Civ.'  Proc.  §  255,  which  provides  that  an 
action  to  determine  an  adverse  claim  In  lands  may  be  brought  by  one  In 
possession  by  himself  or  tenant. — Chilcott  v.  Hart,  45  Pac.  391,  23  Colo.  40, 
35  L.  R.  A.  41. 

[f]  (111.  Sup.  1890)  Fencing  land,  and  paying  sidewalk  assessments  there- 
for, show  sufficient  possession  to  authorize  the  filing  of  a  bill  to  remove  a 
cloud  on  the  title,  where  the  adverse  party  makes  no  claim  to  have  posses- 
sion.—Mecartney  V.  Morse,  26  N.  E.  376,  137  111.  481. 

[g]  (Kan.  Sup.  1888)  WTiere  a  person  claiming  to  own  certain  land  which 
is,  and  always  has  been,  vacant  and  unoccupied,  and  to  which  he  has  the 
record  title  except  as  against  a  certain  tax  deed,  pays  the  taxes  thereon. 
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takes  persons  on  the  land,  and  offers  it  for  sale,  takes  posts  there  with  the 
intention  of  using  them  in  building  a  fence,  and  sharpens  the  posts  ready 
to  driTe,  such  person  has  such  actual  possession  of  the  property  that  he  may 
maintain  an  action  under  Civ.  Code  Kan.  §  5^,  to  quiet  his  title  thereto  as 
against  the  tax-deed  holder,  who  makes  no  claim  of  haying  possession. — 
Hoffman  v.  Woods,  19  Pac.  805,  40  Kan.  882. 

[h]  (Mich.  Sup.  1886)  Qomplainant,  after  purchasing  certain  land  which  was 
in  the  possession  of  and  adversely  claimed  by  defendant,  erected  a  small 
shanty  on  skids,  which  he  moved  on  the  land,  and  erected  a  barb-wire  fence 
with  poets  only  at  the  four  corners.  Held,  that  the  possession  was  not  suffi- 
cient to  maintain  an  action  to  quiet  title,  and  complainant  should  be  remitted 
to  his  action  in  ejectment. — "Watson  v.  Von  Derheide  (Watson  v.  Brewing 
Co.)    28  N.  W.  726.  61  Mich.  595. 

[i]  (Mo.  Sup.  1895)  A  party,  by  turning  a  cow  into  an  inclosed  lot  and  re- 
moving bill  boards  therefrom,  does  not  acquire  such  possession  of  the  land 
as  wiil  sustain  an  action  to  remove  a  cloud  from  the  title. — McRee  v.  Gard- 
ner, 33  S.  W.  166,  131  Mo.  599. 

Ul  (N.  J.  Ch.  1896)  Possession  of  complainant  is  peaceable,  within  Act  1870 
(Revision,  p.  1189;  3  Gen.  St.  p.  3486),  where  defendant  setting  up  a  claim 
of  title  has  not  interfered  with  complainant's  possession  by  an  act  which 
is  suable  at  law,  and  suit  upon  which  will  or  may  involve  the  title  of  de- 
fendant—AUaire  ▼.  Ketcham,  35  Atl.  900,  55  N.  J.  Eq.  168. 

[k]  (N.  J.  Ch.  1898)  Where  complainant's  grantor  staked  off  land  including 
that  in  dispute,  caused  it  to  be  surveyed  and  gi'aded,  and  streets  to  be  laid 
ont,  had  a  map  issued  showing  it  to  belong  to  him,  and  had  a  movable  tram- 
way put  over  a  portion  of  it  and  complainant,  after  taking  it  kept  it  in 
constant  repair,  and  made  numerous  extensive  and  plainly  visible  improve- 
ments, and  was  the  only  one  except  his  grantees  to  exercise  acts  of  own- 
ership, complainant  has  such  possession  as  will  enable  him  to  bring  a  bill 
to  quiet  tiUe.— Land  C3o.  v.  Dunn,  40  Atl.  121,  56  N.  J.  Eq.  749. 

[1]  (N.  Y.  App.  1892)  Under  Code  Civ.  Proc.  §  1638,  providing  that  where 
a  person  has  been,  or  he  and  "those  whose  estate  he  has"  have  been,  in 
possession  of  land  for  three  years,  he  may  bring  an  action  to  determine  ad- 
verse claims  thereto,  a  wife  who,  since  her  husband's  death,  has  lived  in  part 
of  a  house,  and  collected  rents  from  the  tenants  of  the  other  portions,  may 
bring  such  action  when  her  possession  and  that  of  her  husband  have  con- 
tinued through  a  period  of  three  years. — Deifendorf  v.  Deifendorf,  30  N.  E. 
875,  132  N.  Y.  100. 

[m]  (N.  Y.  App.  1898)  On  a  verbal  agreement  for  the  purchase  of  land, 
plaintiff  went  into  possession,  paid  part  of  the  purchase  price  and  taxes, 
cultivated  it,  and  erected  a  house  thereon.  Held  such  possession  as  enabled 
him  to  maintain  an  action  to  determine  a  hostile  claim,  under  Code  Civ. 
Proc.  S  1638,  providing  that  a  person  in  possession  of  land,  claiming  it  in 
fee,  may  maintain  such  an  action. — ^Brown  v.  Crabb,  51  N.  E.  306,  156  N.  Y. 
447. 

[n]  (Pa.  Com.  PI.  1899)  A  temporary  possession  or  occupancy  is  not  the 
possession  meant  by  Act  June  24,  1885  (P.  L.  152),  which  permits  a  party 
in  possession  to  remove  any  cloud  on  the  title  which  might  have  arisen  by 
reason  of  the  sales  mentioned  In  the  act. — Petroleum  Co.  v.  Nutting,  8  Pa. 
Dist.  R.  523. 

2.  Constructive  Possession. 

[a]  A  plaiDtiff  who  has  the  legal  title  to  lands  that  are  wild,  uncultivated, 
and  unoccupied  may  maintain  an  action  in  equity  to  remove  a  cloud  upon 
his  title,  though  he  has  no  other  than  the  constructive  possession  resulting 
from  the  legal  ownership. 

•    — (Md.  App.  1896)    Baumgardner  v.  Fowler,  34  AU.  537,  82  Md.  631; 
(Neb.  Sup.  1890)    Lejeune  v.  Harmon,  45  N.  W.  630,  29  Neb.  268. 

[b]  (XJ.  S.  Sup.,  Wis.,  1895)  Where  a  railroad  company,  which  has  purchased 
large  tracts  of  land,  constructs  its  road  and  appurtenances  over  certain  parcels 
thereof,  the  possession  thus  held  of  a  part  may  be  regarded  as  sufficient  con- 
structive possession  of  the  remainder,  which  are  in  fact  vacant  and  unoccupied, 
to  support  a  bill  to  quiet  title  to  the  whole. — Roberts  v.  Railroad  Co.,  15  Sup. 
Ct  756,  158  U.  S.  1,  39  L.  Ed.  873. 
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[c]  (D.  G.  Sup.  1803)  The  placing  on  record  of  a  void  tax  deed,  and  also  a 
deed  from  the  tax-sale  purchaser  to  another,  is  not  sufficient  to  draw  to  the 
latter  fonstructive  i)06se88ion  of  the  land.— Scott  v.  Hyde,  21  D.  C.  531. 

[d]  (Fla.  Sup.  1889)  Possession  by  a  duly-authorized  agent,  having  charge 
of  all  the  land  and  engaged  in  keeping  off  trespassers,  is  sufficient  to  sustain 
the  equitable  jurisdiction  to  remove  a  cloud  on  the  title  in  favor  of  owners  of 
legal  title  who  are  themselves  nonresidents. — Sloan  v.  Sloan,  5  South.  603,  25 
Flfl_  'iS 

[e]  (Mo.  Sup.  1899)  Under  Rev.  St  1889,  §  2092,  permitting  a  person  In 
possession  of  land  to  file  a  petition  to  quiet  title,  mere  constructive  possession 
of  unoccupied  and  uncultivated  lands,  evidenced  by  paying  taxes  and  employ- 
ing a  man  to  visit  the  land  occasionally  and  drive  away  trespassers,  is  not 
sufficient  to  support  the  petition. — Catlin  v.  Lumber  Co..  52  S.  W.  247. 

[f]  (Mo.  App.  1894)  A  person  who  is  not  in  the  actual  possession  of  land, 
and  has  no  color  of  title  and  constructive  possession,  cannot  maintain  an  action 
to  quiet  Utie.— McGrath  v.  Mitchell,  56  Mo.  App.  626. 

[g]  (Mo.  App.  1894)  The  possession  of  land  by  a  plaintiff*s  agent  is  suffi- 
ciently the  possession  of  the  plaintiff  to  sustain  an  action  to  quiet  titJe.—Root 
V.  Mead,  56  Mo.  Ai^.  477. 

[h]  (N.  J.  Err.  &  App.  1892)  Possession  in  fact,  as  distinguished  from  con- 
structive possession  arising  simply  by  virtue  of  legal  title,  is  essential  to  the 
jurisdiction  of  the  court  of  chancery  under  the  act  to  compel  the  determination 
of  claims  to  real  estate,  and  to  quiet  the  title  to  the  same  (Revision.  1189): 
but  actual  possession  of  the  principal  tract  is  sufficient  possession  of  adjoining 
uninclosed  pieces  of  lands  held  under  the  same  title,  and  used  in  connection 
therewith,  to  confer  jurisdiction  to  quiet  the  title  to  the  latter. — Yard  v. 
Association,  24  Atl.  729. 

[i]  (N.  J.  Ch.  1808)  Under  8  Gen.  St.  p.  3488.  one  who  has  mapped  lands 
into  lots,  ffied  his  map,  dedicated  streets,  and  sold  lots,  may  ffie  a  bill  to  quiet 
title,  not  only  to  the  lots  retained,  but  also  to  the  lots  sold,  and  the  possession 
of  the  grantee  of  the  lots  sold  is  the  possession  of  the  complainant  for  the  pur^ 
poses  of  that  suit— Land  Co.  v.  Dunn,  40  Atl.  121,  56  N.  J.  Eq.  749. 

[j]  (N.  M.  Sup.  1896)  One  having  a  deed  and  good  title  to  a  tract  of  land, 
and  actual  possession  of  a  part  of  it,  has  constructive  possession  of  the  re- 
mainder, enabling  him  to  maintain  a  suit  to  quiet  title  thereto,  against  one 
who,  though  having  a  deed  giving  him  color  of  title  thereto,  and  being  in  pos- 
session of  other  land  included  in  his  deed,  has  done  nothing  but  irregular, 
occaaional,  or  equivocal  acta  to  oust  the  true  owner. — Gentile  v.  Kennedy,  45 
Pac.  879,  8  N.  M.  347. 

[k]  (N.  Y.  Sup.  1898)  (>)de  Civ.  Proc.  fi  1638,  gives  the  right  to  a  person 
who  has  been  in  possession  of  real  property  for  one  year,  in  which  he  claims  an 
estate  not  less  than  a  10-year  term,  to  bring  an  action  to  determine  any  adverse 
claim  thereto.  Held  that,  under  the  statute,  constructive  possession,  as  ten- 
ants, was  sufficient — Clason  v.  Stewart,  51  N.  Y.  Supp.  1100,  23  Misc.  R^.  177. 

[1]  (Pa.  Com.  PI.  1896)  Under  Act  June  10,  1893,  providing  that  when  any 
person  is  in  possession  of  lands  claiming  to  hold  possession  under  any  right 
or  title  which  is  disputed  or  denied  by  any  other  person  he  may  apply  for  a 
rule  to  show  cause  why  an  issue  should  not  be  framed  to  determine  the  rights 
of  the  parties,  there  must  be  actual  possession  by  the  petitioner,  in  order  that 
he  may  maintain  such  action. — Hilbom  v.  Wilson.  17  Pa.  Co.  Ct  346. 

[m]  (W.  Va.  Sup.  1897)  Equity,  under  its  jurisdiction  to  remove  a  cloud, 
will  not  entertain  a  bill  by  one  who  has  only  constructive  possession. — Car- 
berry  V.  Railroad  Co.,  28  S.  E.  6W,  44  W.  Va,  260. 

VIII.  Pleading. 

1.  Necessity  of  Alleging  Possession. 

[a]  In  suits  which  are  purely  in  the  nature  of  bills  to  quiet  title,  the  general 
rule  is  that  plaintiff  must  aver  in  his  petition  that  he  is  in  actual  possession. 
— (Ky.  App.  1890)     Gately  v.  Weldon.  14  S.  W.  680;    (1897)  Comelieson  v. 
Foushee.  40  S.  W.  680.  101  Ky.  257;   (1897)  Ooppage  v.  Griffith,  40  S.  W. 
908;   (1897)  Smith  v.  White,  41  S.  W.  436; 
(Md.  App.  1891)    Livingston  v.  HaU,  21  AtJ.  49.  73  Md.  386. 
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[b]  In  bills  to  remove  clouds  from  the  title  to  real  estate,  it  must  be  shown 
that  complainant  was  in  possession  of  the  land  when  the  bill  was  filed,  or 
that  the  land  was  wild  and  imoccupied. 

— <Fla.  Sup.  1885)    Watson  v.  Holiiday,  19  South.  640,  36  Fla.  488;    (1897) 
Richards  v.  Morris,  22  South.  650,  39  Fla.  205; 
(Dl.  Sup.  1896)    Robertson  t.  Wheeler,  44  N.  E.  870,  162  lU.  566;    (1899) 
Glos  V.  Huey,  54  N.  E.  905.  181  111.  149. 

[c]  (Ariz.  Sup.  1889)  Though  the  statute  of  1881  abrogated  the  rule  that 
one  out  of  possession  could  not  sue  in  equity  to  quiet  his  title,  a  complaint 
which  neither  shows  that  plaintiff  is  in  possession,  or  is  entitled  to  possession^ 
is  bad.— Astiazarao  y.  Mining  Co..  20  Pac.  189. 

[d]  (Ind.  Sup.  1895)  In  an  action  to  quiet  title,  if  plaintiff  is  not  entitled  to 
possession,  the  complaint  must  show  the  nature  of  his  interest  or  title,  and 
that  it  is  consistent  with  the  right  of  possession  in  another.— Railway  Oo.  v. 
O'Brien,  41  N.  E.  528^  142  Ind.  218. 

[e]  (Miss.  Sup.  1896)  A  bill  to  remove  a  cloud  on  title  which  fails  to  show 
any  title  in  the  complainant  is  fatally  defective.— Pierce  v.  Hunter,  19  South. 
660,  73  Miss.  754. 

[f]  (N.  Y.  Sup.  1898)  A  party  shown  without  objection  to  be  in  possession 
of  the  premises  may  have  a  cloud  removed  from  his  title,  notwithstanding  the 
c<Mnplaint  does  not  allege  his  possession. — Nickerson  v.  Marble  Co.,  54  N.  Y. 
Supp.  705,  35  App.  Div.  111. 

Ig]  (W.  Va.  Sup.  1898)  A  bill  to  remove  a  cloud  from  title,  which  shows  on 
its  face  that  complainant  has  no  title  to  the  land  himself,  and  no  right  to  inter- 
fere with  others  who  appear  to  have  good  title  thereto,  is  properly  dismissed. — 
Harr  v.  Shaffer,  31  S.  E.  905,  45  W.  Va.  709. 

JL  Sufficiency  of  Allegations. 

[a]  (T.  S.  C.  C,  Nev.,  1897)  Under  the  statute  of  Nevada  relating  to  actions 
to  quiet  title  to  real  property,  plaintiff,  in  bringing  a  suit  in  equity  for  that 
purpose  in  the  federal  court  of  Nevada,  need  not  set  out  specifically  the  char- 
acter of  his  own  title,  or  of  the  alleged  title  of  the  defendant,  but  need  only 
allege  that  plaintiff  is  the  owner  and  in  possession  of  the  property,  describing 
it,  and  that  the  defendant  is  unlawfully  asserting  a  claim  thereto  adverse  to 
him.— Mining  Co.  v.  Warren,  82  Fed.  519. 

[b]  (Ala.  Sup.  1899)  An  allegation  in  a  bill  to  quiet  tide  that,  since  their 
purchase  of  the  premises,  complainants  *'have  resided  on  the  same  and  are  now 
in  possession  thereof,"  is  a  suflicient  averment  of  possession. — Liddell  y.  Car- 
son, 26  South.  133. 

[c]  (Colo.  Sup.  1896)  Under  Code  Civ.  Proc.  1887,  §  255.  providing  that  "an 
action  may  be  brought  by  any  person  in  possession,  by  himself  or  his  tenant, 
of  real  property,  a^^lnst  any  person  who  claims  an  estate  therein  adverse  to 
him,  for  the  purpose  of  determining  such  adverse  claim."  plaintiff  need  only 
allege  that  he  is  the  owner  in  fee  simple  and  in  possession,  without  defining  the 
adverse  daim  which  he  seeks  to  have  determined. — ^Amter  v.  Conlon,  43  Pac. 
1002,  22  Colo.  150. 

[d]  (Ey.  App.  1896)  An  allegation  in  a  petition  under  St.  §  11.  to  quiet  title, 
that  plaintiff  is  the  owner  and  in  possession  of  the  tract  of  land  in  dispute, 
is  a  substantial  statement  that  plaintiff  is  in  actual  possession. — ^Weaver  v. 
Bates,  33  S.  W.  1118. 

[e]  (Neb.  Sup.  1896)  A  petition  was  not  open  to  the  objection  of  failing  to 
plead  plaintiff  to  be  the  owner  of  the  land  in  suit  where  it  averred  *'that  plain- 
tiff was.  at  the  time  of  the  making  and  execution  of  the  contract  hereinafter 
mentioned  [the  one  sought  to  have  canceled],  the  owner,  and  is  now.  and  has 
been  for  more  than  five  years  last  past,  in  the  possession"  of  the  premises  in 
controversy,  and  there  was  no  averment  in  the  pleading  that  plaintiff  ever 
parted  with  title.— Scarborough  v.  Myrick,  66  N.  W.  867,  47  Neb.  794. 

[f]  (N.  Y.  Sup.  1896)  An  allegation  that  plainUff  is  the  owner  in  fee  simple 
of  unoccupied  lands  is  a  sufficient  averment  of  his  possession  thereof,  in  an 
action  to  quiet  title.— Andrus  v.  Wheeler,  42  N.  Y.  Supp.  525,  18  Misc.  Rep.  646. 
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(99  Fed.  286.) 

LANE  et  aL  v.  WELDS  et  »L 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    December  4,  ld99.) 

No.  789. 

1.  JUDOICENT— HE8  JUDICATA— PERSONS  CONCLUDED. 

In  order  that  one  not  a  party  of  record,  nor  in  privity  with  a  party, 
shall  be  concluded  by  a  Judgment,  on  the  ground  that  he  assumed  the 
burden  of  the  defense  in  the  suit,  his  action  in  that  regard  must  have  been 
open,  and  known  to  the  opposite  party. 
1  Patents— Invention— Wire  Fences. 

The  Hewitt  patent  No.  316,458,  for  Improvements  In  wire  fences,  the 
fence  described  being  formed  by  a  combination  of  crimped  metal  pickets, 
and  a  series  of  cables  formed  of  two  wires  twisted  together,  between 
which  the  pickets  are  held.  Is  void  for  lack  of  patentable  invention,  as 
both  elements  were  old,  and  the  crimped  pickets  merely  the  equlval^its  of 
the  notched  or  grooved  wooden  pickets  known  in  the  prior  art 
8.  Same. 

The  Lane  and  Lane  patent  No.  518,506,  for  an  Improvement  in  wire 
fences,  which  consists  in  Incorporating  in  a  wire  picket  fence  crimped  or 
corrugated  wire  pickets,  with  the  reverse  twisting  of  the  strands  of  the 
longitudinal  wires  between  the  pickets,  which  was  the  usual  mode  of 
twisting  such  wires  previously,  when  the  fence  was  made  In  the  field, 
whether  the  pickets  were  of  metal  or  wood,  is  void  for  lack  of  invention. 

4.  Same. 

The  incorporation  upon  an  old  art  of  a  function  of  the  mechanism  com- 
monly used  to  produce  the  fabric  of  the  old  art  does  not  constitute  inven- 
tion which  will  sustain  a  patent. 

5.  Same— Commercial  Success. 

The  commercial  success  of  a  patented  article  Is  only  one  element  to  be 
considered,  where  patentability  is  otherwise  in  doubt 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

This  is  a  bill  brought  to  restrain  infringement  of  letters  patent  No.  316,458, 
Issued  March  81,  1885,  to  one  W.  Hewitt  which  has  been  assigned  to  the 
complainants,  and  letters  patent  No.  518,506,  Issued  April  17,  1894,  to  J.  and 
C.  Lane,  the  complainants  below  and  appellants  here.  Both  patents  are  for 
improvements  in  wire  fences.  The  bill  avers  that  the  validity  of  the  patents 
and  the  fact  of  infringement  Is  res  adjudlcata  by  reason  of  a  decree  In  a  former 
suit  upon  the  same  patents,  between  complainants  and  one  William  Price,  the 
defense  having  been  made  for  Price  by  the  present  defendants  in  their  own  In- 
terest. The  answer  denies  infringement;  denies  that  defendants  were  parties 
or  privies  to  the  former  suit,  or  in  any  way  estopped  thereby;  and  denies  the 
validity  of  the  pataits  involved.  The  decree  was  for  the  appellees,  the  lower 
court  finding  that  defendants  were  not  estopped  by  the  decree  in  the  former 
suit  with  Price,  and  that  the  patents  Involved  were  void. 

K.  A.  Parker,  for  appellants. 
James  Whittemore,  for  appellees. 

Before  TAFT,  LUETON,  and  DAY,  Circuit  Judges. 

LUBTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court 

1.  The  decree  against  Price,  establishing  the.  validity  of  the  two 
patents  upon  which  this  suit  is  brought,  does  not  estop  the  present 
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defendants  from  challenging  the  validity  of  those  patents.  Defend- 
ants were  not  parties  or  privies  to  that  suit,  and  had  no  direct  inter- 
est therein.  B.  A.  Weld,  one  of  the  defendants,  was  the  patentee  of 
a  fence-making  machine,  which  was  capahle  of  making  many  differ- 
ent kinds  of  wire  and  wire  and  slat  fences.  The  patentee,  or  the  firm 
of  which  he  was  a  member,  it  does  not  clearly  appear  which,  sold  to 
one  Price  one  of  the  Weld  fence  machines.  They  also  sold  him  some 
crimped  or  corrugated  wire  pickets,  which  were  capable  of  being  used 
in  the  construction  of  many  kinds  of  wire  fences,  including  those  cov- 
ered by  the  Hewitt  and  Lane  patents.  Price  was  sued  for  making  the 
Hewitt  and  Lane  fence  with  the  Weld  machine.  Neither  the  Weld 
fence  machine  nor  the  crimped  pickets  infringed  either  patent,  as 
neither  patent  included  any  mechanism  for  the  construction  of  the 
fence  or  the  crimped  or  corrugated  picket,  except  so  far  as  such 
pickets  were  one  element  in  the  fences  covered  by  the  claims  of 
those  patents.  In  fact,  crimped  or  corrugated  wire  pickets  were 
old,  and  could  not  have  been  the  subject  of  any  patent  as  an  article 
of  manufacture.  Weld,  therefore,  had  no  interest  in  the  suit  of  Lane 
and  Lane  against  Price,  except  in  so  far  as  it  limited  the  use  of  the 
Wdd  machine  to  fences  not  covered  by  the  two  patents  owned  by 
Lane  and  Lane,  or  to  those  having  licenses  under  those  patents.  The 
claim  that  B.  A.  Weld,  either  for  himself  or  the  firm  of  which  he 
was  a  member,  assumed  to  defend  that  suit,  and  thereby  estopped  him- 
self, is  not  satisfactorily  made  out.  The  most  that  can  be  said  is 
that  he  at  one  time  promised  to  defend  same,  and  did  pay  five  dollars 
to  the  solicitor  employed  by  Price  to  obtain  copies  of  the  patents 
claimed  by  Lane  and  Lane.  He,  however,  declined  to  carry  out  this 
promise,  and  refused  to  pay  the  retainer  fee  of  counsel  or  the  expense 
incident  to  making  the  necessary  patent-oflflce  investigations.  When 
Price  found  that  Weld  would  not  defend  the  suit,  he  abandoned  the 
case,  and  suffered  a  decree  to  be  taken  upon  an  agreement  by  which 
the  complainants  in  that  suit  waived  an  assessment  of  damages  and 
paid  the  costs. 

Aside  from  the  unsatisfactory  character  of  the  evidence  relied  upon 
as  establishing  the  fact  that  the  defendants,  or  any  one  of  them,  did 
defend  said  suit,  even  so  far  as  any  defense  was  made,  there  is  no  evi- 
dence whatever  going  to  show  that  the  complainants  in  that  suit 
knew  anything  whatever  as  to  the  interference  of  the  present  defend- 
ants with  the  defense  of  that  suit.  Indeed,  it  does  not  appear  that 
the  complainants  in  the  Price  suit  even  knew  of  the  relation  of  Price 
to  either  B.  A.  Weld,  or  Weld  &  Co.,  or  of  the  license  which  Price  held 
under  them  to  use  and  sell  their  machine.  An  estoppel  must  be 
mutual.  If  the  defendants  did  not  openly  and  avowedly,  to  the  knowl- 
edge of  the  complainants,  undertake  tiie  defense  of  that  suit,  the 
complainants  would  not  have  been  estopped  by  the  decree,  if  adverse 
to  them,  in  a  subsequent  suit  against  the  defendants.  The  principle 
Is  correctly  stated  thus  in  Herm.  Estop,  p.  157: 

"If  one  not  a  party  of  record,  nor  In  privity  with  a  party  of  record,  to  a 
JndfnneDt,  desires  to  avail  himself  of  the  judgment  as  an  estoppel,  on  the 
ground  that  he  In  fact  defended  the  action  resulting  in  the  Judgment,  he  must 
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not  only  haye  defended  that  action,  but  must  bare  done  so  openly,  to  the 
knowledge  of  tbe  opposite  party,  and  for  tbe  defense  of  bis  own  Interests. 
That  he  employed  an  attorney  who  appeared  for  the  defendant  of  record,  and 
appeared  as  a  witness  for  tbe  defendant,  is  not  sufficient*' 

In  Andrews  v.  Pipe  Works,  19  C.  C.  A.  548,  76  Fed.  166-173,  36 
L.  R  A.  139,  a  case  decided  by  the  court  of  appeals  for  the  Seventh 
circuit,  in  reference  to  an  estoppel  originating  in  the  defense  of  a  suit 
to  which  the  party  against  whom  the  estoppel  was  pleaded  was  not 
a  party  of  record,  the  court,  speaking  by  Woods,  C.  J.,  said: 

"Estoppels  in  such  cases,  as  in  others,  must  be  mutual,  and  it  is  not  to  be 
considered  that  Andrews  and  Whitcomb  became  bound  by  the  decree,  by  rea- 
son of  their  participation  in  the  defense,  unless  their  conduct  in  that  regard 
was  open  and  avowed,  or  otherwise  known  to  the  opposite  party,  so  that  it, 
too,  was  concluded,  or  would  have  been  by  an  adverse  judgment.  Herm.  Estop, 
p.  157;  2  Van  Fleet,  Former  Adj.  §  623;  2  Black,  Judgm.  §  540;  Freem.  Judgm. 
J?  189;  Lacroix  v.  Lyons  (C.  C.)  33  Fed.  437;  Schroeder  v.  Lahrman.  26  Minn. 
87,  1  N.  W.  801;  Association  v.  Rogers,  42  Minn.  123,  43  N.  W.  792;  Brady 
V.  Brady,  71  Ga.  71;  Majors  v.  Cowell,  51  CslI  478;  AUin's  Heirs  v.  Hairs 
Heirs,  1  A.  K.  Marsh.  625." 

In  Cramer  v.  Manufacturing  Co.,  35  C.  C.  A.  508,  93  Fed.  636,  637, 
where  a  like  plea  had  been  sustained  by  the  court  below,  that  court, 
speaking  by  Gilbert,  C.  J.,  said; 

'*In  so  holding,  the  circuit  court  applied  the  well-settled  rule  that  one  who, 
for  his  own  Interests,  assumes  the  defense  of  an  action,  is  bound  by  the  Judg- 
ment as  if  he  had  been  a  party  thereto  or  in  privity  with  the  defendant  But 
it  must  not  be  overlooked  that  the  rule  is  subject  to  the  limitation  that,  in 
order  that  one  not  a  party  who  has  assumed  the  burden  of  the  defense  of  an 
action  shaU  be  bound  by  the  Judgment  therein  rendered,  his  connection  with 
tbe  defense  must  be  open  and  known  to  the  opposite  party/' 

2.  The  circuit  court  did  not  err  in  holding  void  both  the  Hewitt 
patent.  No.  316,458,  and  the  Lane  and  Lane  patent.  No.  518,506.  The 
only  claim  of  the  Hewitt  patent  was  for  a  new  article  of  manufacture, 
'*a  metallic  fabric  composed  of  a  series  of  corrugated,  kinked,  or 
crimped  strips,  rods,  or  pieces  of  metal,  and  of  a  series  of  wire  cables, 
the  strands  of  which,  respectively,  embrace  and  bind  in  each  strip  in- 
dependently of  every  other  strip,  substantially  as  shown  and  de- 
scribed." The  fence  of  the  Hewitt  patent  in  suit  is  shown  by  Fig.  2 
of  the  patent,  and  the  crimped  picket  by  Fig.  4,  both  of  which  are 
rtiowD  below: 
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The  spedflcatioDB  recite  that  "the  office  of  the  corrugation,  kinks, 
or  bends  in  the  strips  is  to  form  seats  for  and  retain  against  displace- 
ment the  strands  or  wires  composing  the  cables,  which  latter,  in  being 
twisted  aboat  the  strips,  lodge,  so  to  speak,  or  seat  themselves,  with 
respect  to  given  corrugations  of  said  strip,  and  so  remain  in  position/' 
Fences  wholly  of  wires  were  old.  Examples  are  shown  in  patent  No. 
70,946  and  No.  101,816  to  W.  R.  Boerner.  Fences  of  wire,  with  pick- 
ets of  wood,  were  also  old.  Such  fences  are  shown  as  common  in 
the  fence-machine  patents  to  Fultz,  No.  298,368,  and  in  that  to  Mid- 
dangh  &  Wilcox,  No.  309,724,  as  well  as  in  patents  for  particular 
forms  of  such  fences,  examples  of  which  are  to  be  seen  in  patent  to 
Thomas,  No.  267,948,  and  to  Lyne,  No.  300,093.  It  is  obvious  that 
the  substitution  of  metal  for  wooden  pickets  did  not  involve  inven- 
tion, inasmuch  as  both  materials  had  long  been  used  in  the  construc- 
tion of  pickets  for  wire  fences,  each  material  being  a  well-known  sub- 
stitute for  the  other. 

If  there  is  any  patentable  invention  in  Hewitt's  wire  fabric,  it  is 
in  the  combination  of  corrugated  or  crimped  pickets  and  a  series  of 
cables  formed  of  two  wires  twisted  together,  the  pickets  being  held 
against  displacement  by  the  mode  in  which  the  strands  of  the  cable 
seat  themselves  on  opposite  sides  of  each  picket  in  the  act  of  twist- 
ing. The  corrugated  or  crimped  picket  used  by  Hewitt  was  old.  It 
is  found  in  the  fence  of  Boerner's  second  patent,  though  not  held  in 
place  as  in  Hewitt's  fence.  The  patent  of  Seitzinger  of  1871  is  for  a 
machine  for  crimping  "square  or  round  iron  or  wire  on  the  edge  before 
it  is  woven  for  fences,  railing,  coal  screens,"  etc.    The  only  office  of 
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the  crimp  op  kink  in  the  picket  was  to  provide  seats  for  the  transverse 
wires  to  lodge  themselves  in  the  act  of  twisting:,  and  thereby  prevent 
slipping  or  other  displacement.  The  same  office  was  discharged  by 
the  angles  or  curves  in  the  wire  pickets  of  Boemer's  first  patent, 
thoagh  Boerner  there  limited  himself  to  angles  in  opposite  directions, 
the  pickets  being  so  placed  in  the  construction  of  his  fabric  that  two 
pickets  would  pass  through  the  same  twist  in  the  crossing  cable.  But 
the  function  of  the  angle  or  bend  was  to  prevent  the  embracing  wires 
from  slipping  by  furnishing  them  seats  in  which  they  might  lodge 
themselves.  Some  method  of  locking  wires  crossing  to  prevent  dis- 
placement of  the  perpendicular  wire  has  always  been  necessary, 
and  the  evidence  shows  that,  where  two  pairs  of  wires  cross  at  right 
angles  in  wire  fabric  intended  for  screens,  railings,  or  fences,  it  was 
old  to  provide  the  perpendicular  wire  with  a  crimp,  bend,  angle,  or 
corrugation  of  some  kind  at  the  point  of  intersection,  whereby  the 
horizontal  strands  might  find  seats  or  places  in  which  they  might 
tightly  lodge  themselves,  and  bind  the  pickets  against  displacement. 
In  an  earlier  patent  granted  to  Hewitt,  applied  for  at  same  time  with 
that  in  suit,  he  provided  against  this  displacement  by  making  his 
pickets  in  the  form  of  a  spiral.  The  same  necessity  existed  in  fences 
when  the  pickets  were  of  wood.  Displacement  was  guarded  against 
in  some  cases  by  notches,  or  grooves  in  the  slat  at  points  of  intersec- 
tion. This  plan  Hewitt  says  in  his  specifications  was  old.  In  others, 
the  twisting  of  the  strands  of  transverse  wire  against  the  sharp 
corners  of  flat  or  square  wooden  pickets  effected  a  certain  lodgment 
in  the  soft  wood,  and  thus  held  the  pickets  firmly  until  decay  of  the 
wood  should  loosen  them.  To  guard  against  the  effect  of  water  set- 
tling in  the  notches  or  grooves  cut  in  the  wood  of  the  pickets,  and 
thus  inducing  decay  and  consequent  looseness,  Thomas,  in  his  patent. 
No.  267,948,  for  a  wire  fence  with  wood  pickets,  provided  pickets 
channeled  around  their  entire  surface,  which  answered  the  double 
purpose  of  carrying  water,  and  at  the  same  time  furnishing  a  plurality 
of  sharp  ridges  into  which  the  binding  wires  would  bury  themselves 
and  hold  against  displacement.  Examples  of  methods  adopted  for 
providing  the  binding  or  twisted  wires  with  seats  in  the  wood  palings 
of  old  forms  of  wire  fence  are  seen  in  the  patents  for  machines  for 
constructing  wire  feuces  in  the  field  granted  to  Fultz  by  patent  No. 
298,308,  and  to  Middaugh  and  Wilcox,  No.  309,724.  All  that  Hewitt 
did  was  to  take  the  well-known  form  of  a  crimped  or  kinked  picket, 
and  twist  his  transverse  wires  around  it,  just  as  had  been  common 
in  fences  of  wire  with  wooden  slats  or  pickets.  This  was  not  such  a 
step  as  to  constitute  invention. 

3.  The  Lane  and  I^ne  patent  is  equally  void  of  invention.  The 
only  difference  pointed  out  between  the  two  earlier  Hewitt  patents 
and  that  patent  lies  in  the  fact  that  its  claims  describe  the  strands  as 
being  "alternately  twisted  upon  the  pickets  from  right  to  left  and  left 
to  right."  This  limitation  was  inserted  after  the  application  had 
been  rejected  upon  a  reference  to  the  Hewitt  patents.  After  being 
thus  amended,  it  was  again  rejected  upon  a  reference  to  a  patent  to 
Moore,  No.  17,692,  and  one  to  Matlock,  No.  385,467.  In  the  latter 
the  reverse  twisting  between  pickets  is  expressly  described  as  one 
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element  in  the  claim.  This  reverse  twisting  between  or  on  the  pickets 
was  confessedly  old,  and  this  admission  was  made  by  the  patentees  in 
a  paper  filed  to  obtain  a  reconsideration  of  the  application,  and  the 
same  admission  is  made  now  by  counsel.  Indeed,  it  is  shown  that 
neither  the  "spiral  picket"  fence  of  the  first  Hewitt  patent,  nor  the 
"corrugated  or  crimped"  picket  fence  of  the  second  Hewitt  patent, 
could  be  made  in  the  field  by  any  of  the  numerous  fence  machines 
which  antedated  Lane  and  Liane,  without  reversing  the  twisting  be- 
tween the  pickets.  Unless  this  was  done,  the  strands  in  advance  of 
the  machine  would  become  so  twisted  as  that  the  machine  could  not 
move  along  the  wires.  This  blocking  of  the  machine  might  have  been 
prevented  by  using  a  swivel  at  the  point  of  finishing,  but  this  would 
necessitate  a  new  operation.  The  fact  remains  that  the  usual  mode 
of  constructing  a  wire  fence,  or  a  wood  and  wire  fence,  in  the  field, 
was  to  reverse  the  twisting  between  each  picket.  To  allow  a  patent 
upon  the  result  of  this  operation  would  be  to  find  novelty  in  the  usual 
mode  of  construction,  and  in  a  result  which  was  commonly  indispensa- 
ble to  the  use  of  the  usual  mechanisms  by  which  such  fences  were 
built.  But  it  was  insisted  in  the  patent  office  that  this  usual  mode  of 
reversing  the  twist  between  pickets  "gave  no  hint  whatever  of  the  fine 
results  which  are  secured  by  incorporating  with  such  reverse  twist- 
ing the  convaluted  picket,"  and  that,  though  "the  invention  is  ex- 
tremely narrow,  yet,  as  it  does  not  seem  to  be  exactly  met  and  the 
exact  results  obtained,"  the  claim,  as  limited,  should  be  allowed.  Up- 
on this  argument  the  patent  seems  to  have  been  issued.  To  this  con- 
clusion we  cannot  agree.  The  three  forms  of  pickets  preferred  by 
Lane  and  Lane,  and  the  results  obtained  by  this  operation  of  reverse 
twisting,  are  shown  by  Figs.  2,  3,  and  4  of  the  patent,  as  follows: 


S^.A 


Fig.  2  shows  what  the  patentees  describe  as  a  "wire  spiral."  Fig.  3 
shows  a  "corrugated"  picket,  and  Fig.  4  the  "convaluted"  picket. 
The  specifications  state:  "The  action  of  twisting  thereby  compels 
the  pickets  to  assume  the  positions  shown  in  Figs.  2  and  4,  depending 
on  whether  the  spirally  twisted  pickets  or  the  convaluted  pickets  are 
used;  the  principle,  however,  being  the  same  in  either  case."  The 
so-called  "convaluted"  picket  is  substantially  the  "crimped  or  kinked" 
picket  of  the  second  Hewitt  patent.    Whether  simply  "corrugated," 
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"convaluted,"  ^'crimped,"  ^Tdnked,"  ^'spiral,"  or  bent  into  "angles,"  the 
office  is  the  same,  namely,  to  furnish  seats  or  lodging  places  for  the 
binding  wires,  and  thus  prevent  slipping.  They  were  all  old  forms 
and  equivalents  for  the  notches  or  grooves  or  horizontal  channels 
cut  in  wood  pickets  or  pailings  for  the  same  purpose.  No  new  result 
was  reached,  and  no  new  method  of  producing  the  result  is  shown. 
If  it  was  old  to  reversely  twist  the  wires  upon  each  picket,  it  must  be 
evident  that  the  same  *^ne  result"  asserted  for  the  claims  of  the  Lane 
and  Lane  patent  must  have  resulted  whenever  any  "crimped," 
^Tanked,"  or  "corrugated"  picket  fence  was  constructed  in  the  field 
by  any  of  the  old  fence  machines,  which  could  not  be  operated  without 
reversing  the  crank  so  as  to  reversely  twist  between  each  picket. 
That  which  was  commonplace,  whether  as  a  result  directly  sought  or 
incident  to  a  usual  mode  of  construction,  cannot  be  novel.  It  is,  in 
effect,  an  effort  to  incorporate  upon  the  old  art  a  function  of  the 
mechanism  used  in  producing  the  fabric  of  the  old  art.  Hiat  this 
fabric  has  gone  into  extensive  use  is  an  unsafe  criterion  by  which  to 
judge  its  novelty.  Other  causes  have  doubtless  co-operated  in  creat- 
ing a  large  sale.  The  commercial  success  of  a  patented  article  is 
only  one  element  to  be  considered  where  patentability  is  otherwise 
in  doubt.  Manufacturing  Co.  v.  Bobbins,  43  U.  S.  App.  391,  21  C.  C. 
A.  198,  75  Fed.  17;  McClain  v.  Ortmayer,  141  U.  S.  419,  12  Sup.  Ct. 
76,  35  L.  Ed.  800.  The  decree  holding  both  patents  void  and  dismiss- 
ing the  bill  must  be  affirmed. 


(99  Fed.  294.) 

BANNERMAN  v.  SANFORD. 

(Circuit  C^ourt  of  Appeals,  Second  Circuit    January  5,  1900.) 

L  Patbnts — Validity— Prior  Use. 

Where  A.  and  B.  jointly  Invented  and  constructed  an  operative  macliine, 
containing  a  certain  useful  combination,  A.  is  precluded,  by  the  prior 
knowledge  and  use  of  such  combination  by  B.,  from  covering  it  by  a  patent 
procured  in  his  own  name  for  a  different  machine  subsequently  invented 
by  himself;  and  it  is  immaterial  by  which  of  the  two  the  combination  was 
actuaUy  invented. 

8.  Same— Magazine  Firearms. 

The  Roper  patent,  No.  816,401,  for  a  magazine  firearm  having  an  actu- 
ating hand-piece  beneath  the  barrel,  and  connected  with  a  piston-breech, 
for  removing  exploded  shells  and  inserting  cartridges  without  taking  the 
gun  from  the  shoulder,  held  invalid  because  of  prior  use. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  is  an  appeal  from  a  decree  of  the  circuit  court.  Southern 
district  of  New  York,  dismissing  bill  of  complaint  (85  Fed.  448)  in  a 
suit  for  infringement  of  United  States  letters  patent  No.  316,401, 
granted  April  21,  1885,  to  Sylvester  H.  Roper,  for  a  magazine  fire- 
arm.   The  facts  suflBciently  api)ear  in  the  opinion. 

Chas.  G.  Coe,  for  appellant. 

Geo.  D.  Seymour  and  Chas.  R.  Ingersoll,  for  appellee. 
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Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  specification  opens  with  the  state- 
ment that  the — 

"Invention  consists  mainly  in  the  combination.  In  a  magazine  firearm,  of  a 
piston-breech  with  an  actuatlng-slide,  provided  with  a  hand-piece,  arranged 
beneath  the  Imrrel,  and  acting  aa  a  support  therefor,  and  adapted  to  be  grasped 
by  one  hand  and  reciprocated,  in  a  line  parallel  with  the  axial  line  of  the  barrel, 
while  the  other  hand  is  employed  in  holding  the  stoclc  of  the  gun  against  the 
shoulder  of  the  person  using  it." 

In  describing  the  drawings  the  specification  further  states  that: 

**The  piston-breech,  B,  is  connected  with  and  operated  by  the  reciprocating 
slide-bar,  P,  provided  with  the  handle,  F'.  This  handle,  F',  not  only  affords 
means  of  reciprocating  the  slide-bar,  F,  but  also  constitutes  a  means  whereby 
the  barrel  may  be  supported.  The  handle  therefore  constitutes  a  support  for 
the  barrel." 

The  brief  of  counsel  for  appellant  contains  an  epitome  of  the  tes- 
timony of  complainant's  expert,  which  sets  forth  the  invention  de- 
scribed in  the  patent  with  suflBcient  accuracy,  as  follows: 

'*The  essence  of  the  Roper  invention  Is  a  magazine  firearm  so  organized  and 
constructed  that  the  supporting,  actuating  handle,  by  reason  of  its  location  in 
front  of  the  receiver,  and  of  its  combination  and  connection  with  the  piston- 
breech,  performs  the  function  of  actuator  operating  the  piston-breech  to  work 
the  action  mechanism  of  the  gun,  and  also,  by  being  at  the  proper  time  in 
exactly  the  right  place  to  be  grasped  by  the  forwardly  extended  hand  of  the 
user,  the  function  of  supporting  the  gun  at  the  moment  of  firing,  thus  Insuring 
accuracy  of  aim  and  steadiness  of  fire." 

It  will  not  be  necessary  to  give  further  quotations  showing  what 
particular  functions  the  piston-breech  discharges,  and  precisely  how, 
in  the  device  shown  in  the  patent,  it  brings  about,  when  moved  by 
the  connection  with  the  actuating  hand,  the  ejection  of  the  dis- 
charged shell,  the  removal  of  the  new  shell  from  the  magazine,  trans- 
ference thereof  to  the  barrel  of  the  gun,  and  the  closing  of  the  parts 
in  readiness  for  discharge,  because,  out  of  the  fl  claims  of  the 
patent,  only  6  are  here  in  controversy,  and  in  those  6  such  details 
are  not  made  elements  of  the  claim.  This  is  apparent  from  the  text 
of  the  claims,  which  read  as  follows: 

"(1)  In  a  magazine  firearm,  a  piston-breech  suitably  connected  to,  and  in 
combination  with,  an  actuating  sliding  handle  situated  forward  of  the  receiver, 
and  serving  as  a  means  for  supporting  the  barrel,  and  provided  with  a  path 
of  reciprocation  in  a  line  paraUel  with  the  axial  Une  of  the  barrel.  (2)  In  a 
magazine  firearm,  the  combination  of  a  piston-breech,  a  supporting-handle  for- 
ward of  the  receiver,  and  movable  in  the  direction  of  the  length  of  the  barrel, 
means  connecting  the  handle  and  piston-breech,  and  means  whereby  the  piston- 
breech  wiU  be  held  in  position  during  firing,  substantially  as  specified.  (3) 
In  a  magazine  firearm,  the  combination  of  a  piston-breech,  a  supporting-handle 
forward  of  the  receiver,  and  means  connecting  the  piston  breech  and  sup- 
porting handle,  so  that  when  the  supporting-handle  is  used  the  piston-breech 
wiU  be  moved  in  the  same  direction,  substantially  as  specified.  (4)  In  a  maga- 
zine firearm,  the  combination  of  a  piston-breech,  a  supporting-handle  forward 
of  the  receiver,  movable  in  the  direction  of  the  length  of  the  barrel,  and  meauH 
whereby,  when  the  said  supporting-handle  is  moved  hack  and  forth,  motion  wiU 
be  transmitted  to  the  piston-breech  so  as  to  cause  the  latter  to  move  baclc  and 
forth,  substantiaUy  as  specified.  (5)  In  a  magazine  firearm,  the  combination, 
with  a  barrel  and  a  tubular  magazine,  of  a  piston -breech,  a  device  whereby  the 
passage  of  a  cartridge  from  a  point  opposite  the  magazine  to  a  point  opposite 
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the  barrel  will  be  eflfected,  and  a  inpporting-handle  forward  of  the  recelrer, 
adapted  to  move  in  the  direction  of  the  length  of  the  barrel,  to  operate  the 
piston-breech,  and  to  operate  the  device  whereby  the  passage  of  a  cartridge 
from  the  magazine  to  a  point  opposite  the  barrel  is  effected,  substantially  as 
specified.  •  ♦  ♦  (8)  In  a  magazine  firearm,  the  combination,  with  a  barrel 
and  magazine  of  a  piston-breech,  a  supporting-handle  situated  forward  of  the 
receiver,  for  reciprocating  the  piston-breech  In  the  direction  of  the  length  of 
the  barrel,  and  a  device  operated  by  the  piston-breech,  and  serving  to  cause 
the  passage  of  a  cartridge  from  a  point  opposite  the  magazine  to  a  point 
opposite  the  barrel,  substantially  as  specified." 

A  movable  breechblock,  which  could  be  opened  and  closed  in  order 
to  remove  old  shells,  place  new  cartridges  in  position,  and  close 
the  breech  against  explosion,  was,  of  course,  old  in  the  art;  and  long 
before  the  patent  in  suit  there  were  in  use  two  well-known  varieties 
of  breechblock, — the  "piston-breech,"  the  principal  mode  of  motion 
of  which  was  forward  and  backward,  or  in  a  line  parallel  with  the 
longitudinal  axis  of  the  barrel,  and  the  "swinging-breech,"  the  prin- 
cipal movements  of  which  are  sliding  or  rocking  movements  in  planes 
which  are  transverse  to  the  longitudinal  axis  of  the  barrel.  We 
concur  with  the  circuit  judge  that,  both  forms  of  breechblock  being 
old,  there  would  be  no  invention  in  the  mere  actuation  of  a  piston- 
breech  by  axial  movement  of  the  supporting  handle,  if  the  art  al- 
ready knew  of  the  actuation  of  a  swinging-breech  by  axial  move- 
ment of  such  handle,  although  there  might  be  field  for  improve- 
ment in  the  mechanism  by  which  connection  was  made  between  the 
handle  jand  breech,  and  in  the  mechanism  by  which  the  breech,  when 
actuated,  completed  its  necessary  movements.  But  in  the  claims  in 
suit  the  mechanism  by  which  the  breechblock  operates  is  not  made 
an  element,  and  the  mechanism  for  connecting  handle  with  breech- 
block is  referred  to  only  by  such  phrases  as  "suitably  connected," 
or  "means  connecting,"  "means  whereby  motion  will  be  transmitted," 
"handle  adapted  to  move  the  piston-breech,"  "handle  for  reciprocat- 
ing the  piston-breech." 

Among  the  patents  set  forth  in  the  answer  was  one  to  E.  M. 
Spencer  and  Sylvester  H.  Roper  (the  patentee  of  the  patent  in  suit) 
for  magazine  firearms  (No.  255,85>4:,  dated  April  4,  1882).  The  de- 
scription of  this  firearm  is  clearly  set  forth  in  the  specifications,  as 
follows: 

*'It  is  the  object  of  our  invention  to  provide  for  the  recharging  of  a  maga- 
zine-shotgun without  requiring  the  gun  to  be  taken  down  from  the  position  in 
which  it  has  been  fired.  We  accomplish  this  result  by  means  of  a  forked  slide 
provided  with  a  handle,  which  is  arranged  beneath  the  barrel,  in  convenient 
position  to  be  grasped  and  reciprocated  by  one  hand  while  the  gun  is  held 
against  the  shoulder  by  the  other  hand,  which  grasps  the  stock.  One  arm  of 
the  forked  slide  carries  at  its  end  a  laterally  projecting  pin,  upon  which  is  a 
friction  roller  which  traverses  a  cam-groove  provided  with  a  spring-tongue  or 
switch-cam  in  the  side  of  an  oscillating  breechblock." 

Here  follows  a  detailed  description  of  the  mechanism  by  which  the 
handle  is  connected  with  the  breech,  and  of  the  mechanism  by  which 
the  breechblock  performs  its  functions  in  removing  old  shells,  sup- 
plying new  ones,  etc.    The  specification  proceeds: 

**It  will  be  understood  that  while  the  devices  which  we  employ  may  be  va- 
riously modified,  the  leading  feature  of  our  invention — the  prime  mover  of  the 
mechanism  by  which  the  desired  results  are  accomplished — is  the  forked  slide 
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provided  with  a  handle  forward  of  the  breech,  in  a  convenient  position  to  be 
grasped  by  the  hand  and  reciprocated  in  a  path  substantially  parallel  with  the 
barrel,  while  the  other  hand  grasps  the  stock  and  holds  the  gun  against  the 
shoulder  in  firing  position." 

The  similarity  between  this  statement  of  invention  and  that  set 
forth  in  the  patent  in  suit  is  most  striking.  '  The  evidence,  however, 
shows  that  the  firearm  of  the  patent  in  suit  was  actually  made  (Feb- 
ruary, 1882)  prior  to  the  application  for  the  Spencer  and  Roper  patent, 
last  quoted  from.  No.  255,894  therefore  cannot  be  availed  of  in  de- 
fense, under  the  third  subdivision  of  section  4920,  Rev.  St.  U.  S.,  as 
evidence  that  the  alleged  invention  of  the  patent  *liad  been  patented 
or  described  in  some  printed  publication  prior  to  the  patentee's  sup- 
posed invention  or  discovery  thereof."  It  appears,  however,  that 
in  the  spring  of  1881,  a  model  gun  of  wood  was  made  by  Sppncer 
and  Roper  in  the  latter's  shop  in  Boston,  and  in  the  summer  of  1881 
a  model  gun  of  metal  was  made  by  Spencer  at  his  house  in  Hartford, 
— a  perfectly  successful  and  operative  firearm.  In  both  of  these 
models  the  invention  described  in  the  Spencer  and  Roper  patent  is 
embodied.  These  guns  were  put  in  evidence.  As  was  to  be  ex- 
jiected  from  the  language  of  the  patents,  it  is  apparent  that  the  in- 
vention of  the  claims  above  quoted  from  the  patent  in  suit,  namely, 
the  longitudinally  moving  supporting-arm  connected  with  the  breech- 
block so  as  to  actuate  it  when  the  supporting-arm  is  moved,  is  fully, 
disclosed  in  these  exhibits,  except  that  in  the  models  the  breech- 
block is  a  swinging-breech,  and  in  the  patent  in  suit  a  piston-breech. 
In  the  models  the  magazine  lies  below  the  barrel.  In  the  patent  in 
suit  it  is  placed  on  top, — a  wholly  immaterial  change,  which  we  do 
not  understand  that  complainant  contends  to  exhibit  patentable 
novelty.  Section  4886  provides  that  any  person  who  has  invented 
any  new  and  useful  machine,  or  any  new  and  useful  improvement 
thereof,  not  known  or  used  by  others  in  this  country,  may  obtain  a 
patent  therefor.  Complainant  contends  that  in  February,  1882,  he 
invented  the  useful  combination  which  we  find  in  the  Roper  gun; 
but  it  further  appears  that  the  very  same  combination  embodied 
in  the  Spencer  and  Roper  gun  was  known,  not  only  to  Roper,  but  to 
Spencer,  early  in  the  year  1881.  Upon  the  testimony,  there  can  be 
no  suggestion  that  the  combination  of  the  earlier  gun  was  embryonic 
or  inchoate,  or  rested  merely  in  speculation,  or  was  a  mere  abandoned 
experiment.  The  conception  was  clothed  in  a  substantial  form, 
demonstrating  at  once  its  practical  efficacy  and  utility,  and  the  in- 
ventors promptly  secured  a  patent  for  it.  'Trior  knowledge  and 
use  by  a  single  person  is  suflBcient."  Coffin  v.  Ogden,  18  Wall.  124, 
21  L.  Ed.  821.  With  such  clear  proof  of  Spencer's  prior  knowledge 
and  use  of  the  invention  which  Roper  claims  under  his  patent,  it 
would  seem  that  novelty  is  abundantly  negatived.  The  complain- 
ant insists  that  this  was  not  knowledge  and  use  by  another  than 
Roper,  because  the  gun  of  1881  was  the  joint  invention  of  Spencer 
and  Roper;  that  such  knowledge  and  use  by  Spencer  was  not  sepa- 
rate and  apart  from  the  knowledge  and  use  of  Roper;  that  in  the 
eje  of  the  law,  as  regards  the  Spencer  and  Roper  invention,  Spencer 
is  Roper,  and  no  other  person;   and  that,  therefore,  "so  far  as  its 
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availability  as  a  defense  to  defeat  the  Roper  patent  in  suit  is  con- 
cerned, the  Spencer  and  Roper  invention  is  no  more  regarded  than 
if  it  had  been  the  sole  invention  of  Roper,  without  co-operation  on 
the  part  of  Spencer."  We  find  such  argument  hypercritical  and  un- 
persuasive.  Roper,  having,  with  ^)encer,  invented  and  constructed 
a  machine  which  contains  a  certain  useful  combination,  thereafter 
takes  out  a  patent  in  his  own  name  covering  this  very  combination. 
If  the  prior  machine  produced  by  both  men,  and  known  to  both, 
does  not  disentitle  Roper  to  cover  such  combination  in  his  patent, 
it  would  not  disentitle  Spencer  to  cover  the  same  combination  in  a 
patent  to  himself;  and  we  would  have  two  joint  inventors,  each 
rightfully  holding  a  separate  patent  for  the  same  invention,  which 
is  absurd.  The  fact  of  knowledge  by  Spencer  of  the  concrete  em- 
bodiment of  the  combination  in  the  guns  of  1881  is  in  no  way  de- 
pendent upon  the  other  fact  that  it  was  his  invention,  or  Roper's, 
or  their  joint  product,  or  that  of  some  stranger.  Once  the  combina- 
tion was  successfully  embodied  in  a  concrete  shape,  it  declared  its 
own  existence  to  any  one  skilled  in  the  art  who  looked  at  it;  and 
we  see  no  sound  reason  why  Spencer  alone  should  be  precluded  from 
acquiring  the  knowledge  which  such  inspection  would  convey,  merely 
because  he  had  been  jointly  instrumental  with  Roper  in  producing 
it.  We  therefore  concur  in  the  conclusion  expressed  in  the  circuit 
court.    Decree  is  affirmed,  with  costs. 


(99  Fed.  322.) 

HAWKINS  V.  CLEVELAND,  C,  C.  &  ST.  L.  RY.  CO. 

(Oircuit  Court  of  Appeals,  Seventh  Circuit    January  17,  1900.) 

No.  456. 

1.  Appeal—Procedure  aptbr  Reversal— Motion  to  Modify  Makdatb. 

Where  a  mandate  sent  down  by  a  circuit  court  of  appeals  on  reversal 
of  a  decree  is  in  customary  form,  commanding  *'tbat  such  further  proceed- 
ings be  had  in  said  cause  as  are  not  inconsistent  with  the  opinion  of  this 
court,**  a  motion  to  modify  the  mandate  is,  in  effect,  one  to  modify  the  opin- 
ion, which  cannot  be  entertained  after  the  time  atfowed  for  a  petition  for  re- 
hearing, or,  at  furthest,  after  the  term,  when  such  time  expires  before 
the  close  of  the  term.  In  case  of  dispute  over  the  interpretation  or  appli- 
cation of  the  opinion,  the  remedy  is  by  mandamus  or  by  a  second  appeal. 

2.  Same— Effect  of  Reversal— Procedure  in  Court  below. 

When  a  decree  is  reversed,  and  the  mandate  does  not  direct  the  entry  of 
any  particular  decree,  but  only  that  further  proceedings  be  had,  not  incon- 
sistent with  the  opinion  of  the  appellate  court,  the  effect  is  to  put  the  case 
in  the  same  position  in  the  court  below  as  if  no  decree  had  ever  been  en- 
tered; and  the  court  has  the  same  authority  to  permit  amendments  of  the 
pleadings  to  enlarge  the  issues,  and  admit  further  proofs,  as  it  had  before 
the  entry  of  the  decree. 

On  Motion  to  Modify  Mandate. 

Leonard  J.  Hackney,  for  the  motion. 
John  W.  Kern,  opposed. 

Before  WOODS  and  JENKINS,  Circuit  Judges. 
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WOODS,  Circuit  Judge.  The  opinion  of  this  court  reversing  the 
decree  of  the  circuit  court  in  this  case  was  handed  down  at  the  Octo- 
ber session,  1898.  Hawkins  v.  Railway  Co.,  60  U.  S.  App.  561,  3tJ 
C.  C.  A.  198,  89  Fed.  266.  The  appellee  now  presents  a  "motion  to 
modify  the  mandate,"  but,  instead  of  a  direct  and  specific  statement 
of  the  modification  desired,  begins  by  saying,  "The  appellee,  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  re- 
spectfully moves  the  modification  of  the  mandate  in  the  above  entitled 
cause,  and  in  support  thereof,  gives  the  court  to  know,"  etc.  This 
is  followed  by  a  lengthy  statement,  from  which  we  are  able  to  deduce 
an  intention  to  move  that  the  mandate  be  "so  modified  as  to  direct 
the  lower  court  to  permit  further  pleading"  as  iH'oposed  in  that  court. 
There  is  also  a  suggestion  that  the  opinion  of  this  court  be  made 
more  8x>ecific  upon  the  question  whether  the  claim  of  the  appellee  as 
a  general  creditor  is  to  be  limited  to  the  sum  of  f  9,000,  or  whether 
further  proof  on  that  subject  may  be  heard.  It  is  stated  in  the  mo- 
tion that,  after  the  decision  of  this  court  had  been  certified  down,  the 
appellant  moved  for  a  provision  in  the  decree,  to  be  entered  in  obedi- 
ence to  the  mandate,  to  the  effect  that  the  appellee  should  share  in 
the  assets  to  be  distributed  only  as  a  general  creditor  with  a  claim 
for  f 9,000,  and  no  more;  that  pending  that  motion  the  appellee 
gave  notice  of  its  motion  for  leave  to  amend  its  supplemental  petition 
or  bill  by  adding  thereto,  certain  averments  of  facts  stated;  and  that 
thereupon  the  presiding  judge,  expressing  his  belief  that  amendments 
to  the  petition  and  a  further  hearing  without  the  direction  of  this 
court  would  not  be  in  accordance  with  the  mandate  as  sent  down,  de- 
ferred action  upon  either  of  the  motions  so  presented,  in  order  to  en- 
able the  appellee  to  seek  from  this  court  a  modification  of  the  man- 
date. The  mandate  was  in  the  customary  form,  commanding  "that 
such  further  proceedings  be  had  in  said  cause  as  are  not  inconsistent 
with  the  opinion  of  this  court,  as,  according  to  right  and  justice  and 
the  laws  of  the  United  States,  ought  to  be  had." 

Xo  proposition  to  modify  an  opinion  of  this  court  can  be  enter- 
tained after  the  time  allowed  for  a  petition  for  a  rehearing,  or,  at 
furthest,  after  the  term  at  which  it  was  handed  down,  if  the  time  al- 
lowed for  a  petition  for  a  rehearing  had  passed  at  the  expiration  of 
the  term.  If  there  arises  dispute  over  the  proper  interpretation  or 
application  of  an  opinion,  the  remedy  of  the  complaining  party  must 
be  by  mandamus  or  by  a  second  appeal.  Metcalf  v.  City  of  Water- 
town,  34  U.  S.  App.  107,  16  C.  C.  A.  37,  68  Fed.  859. 

In  respect  to  the  motion  of  the  appellee  for  leave  to  amend  its 
petition  by  adding  the  further  averments  proposed,  the  application 
to  this  court  was  unnecessary.  The  rule  is  well  established,  as  de- 
clared in  Durant  v.  Essex  Co.,  101  U.  S.  555,  25  L.  Ed.  961: 

"On  a  mandate  from  this  court,  affirming  a  decree,  the  circuit  court  can  only 
record  onr  order,  and  proceed  with  the  execution  of  its  own  decree  as  affirmed. 
It  has  no  power  to  rescind  or  modify  wliat  we  have  established."  Southard 
V.  RusseU,  16  How.  547,  14  L.  Ed.  1052;  Kingsbury  v.  Buckner,  134  U.  S.  650, 
671.  10  Sup.  Ct  C3a  33  L.  Ed.  1047;  Bank  v.  Taylor,  9  U.  S.  App.  406,  447. 
4  G.  G.  A.  55,  53  Fed.  854;  In  re  GameweU  Fire-Alarm  TeL  Go.,.33  U.  S.  App. 
462,  20  C.  O.  A.  Ill,  73  Fed.  908. 
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The  rule,  it  will  be  found,  has  been  applied  only  when  the  decree 
in  the  circuit  court  had  been  affirmed,  or,  if  reversed,  another  decree 
or  judgment  had  been  ordered  by  the  appellate  court,  and  a  review 
thereof  was  sou^t  after  the  affirmance  or  the  entry  of  the  decree  so 
ordered.  In  Southard  v.  Russell  the  supreme  court  had  reversed  a 
decree  on  the  {headings  and  proofs,  dismissing  the  bill,  and  had  or- 
dered a  decree  in  favor  of  the  complainant;  and,  after  decree  in  the 
circuit  court  in  obedience  to  the  mandate,  that  court,  without  leave 
obtained  of  the  supreme  court,  had  entertained  a  bill  of  review,  and 
after  a  hearing  upon  the  pleadings  and  proof,  partly  new,  again  had 
dismissed  the  bill.  In  the  present  case  the  decree  below  was  re- 
versed, but,  instead  of  a  direction  for  the  entry  of  any  particular  de- 
cree, the  mandate  was,  as  stated,  that  further  proceedings  should  be 
had,  not  inconsistent  with  the  opinion  of  this  court.  The  effect  was 
to  put  the-  case  in  the  same  posture  as  if  no  decree  had  ever  been 
entered,  and  in  that  situation  the  court  had  the  same  authority  to 
permit  an  amendment  of  the  petition  or  bill  of  the  appellee  for  the 
purpose  of  enlarging  the  issue  and  of  admitting  further  proofs  as  it 
had  before  the  entry  of  the  reversed  decree.  The  case  of  In  re 
Sanford  Fork  &  Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct.  291,  40  L.  Ed. 
414,  affords  an  apt  precedent. 

Counsel  for  the  appellant  have  urged  that  in  this  instance  it  would 
be  inequitable  to  permit  a  change  in  the  issues,  but  in  the  first  in- 
stance, at  least,  that  is  a  question  for  the  circuit  court.  The  motion 
is  denied,  at  the  cost  of  the  appellee. 


(99  Fed.  324.) 

EDGETvL  et  al.  v.  FELDER. 

(Circnlt  Court  of  Appeals,  Fifth  Circuit    January  23,  1900.) 

No.  866. 

1.  Appeai/— Final  Decree. 

A  decree  In  favor  of  persons  not  technioany  parties  to  the  suit,  but  whose 
appointment  and  employment  therein  had  been  authorized  by  the  court,  to 
render  designated  services,  and  whose  claims  for  compensation,  on  proper 
petition  of  the  special  master  and  on  due  hearing,  were  fully  adjudicated^ 
and  ordered  to  be  paid  out  of  the  fund  in  the  registry  of  the  court,  as  a 
part  of  the  costs  of  administration  of  the  same,  which  decree  provides  for 
its  immediate  execution,  by  ordering  that  the  clerk  draw  checks,  for  the 
signature  of  the  judge,  on  the  fund  in  the  registry  of  the  court,  for  the 
allowances  made  to  the  claimants,  is  a  final  decree,  for  the  purposes  of 
appeal.  1 

2.  Same— Parties— Receiver. 

The  fund  affected  by  a  decree  for  payment  of  persons  employed  by  au- 
thority of  the  court,  in  a  suit  in  which  a  receiver  was  appointed,  being 
In  the  registry  of  the  court,  and  the  payment  being  ordered  by  a  check 
drawn  by  the  clerk  of  the  court,  and  signed  by  the  judge,  the  receiver  is 
not  affected  by  the  decree,  and  hence  is  not  a  necessary  party  to  an  appeal 
therefrom. 

1  See  note  ta  Brush  Electric  Co.  v.  Electric  Imp.  Co.  of  San  Jos^^,  2  C.  C.  A. 
379;  Trust  Co.  v.  Madden,  17  C.  C.  A.  238;  and  Prescott  &  A.  0.  Ry.  Co.  T. 
Atchison,  T.  &  S.  F.  R.  Co.,  28  C.  C.  A.  482. 
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Z,  Special  Master— Compensation— Estoppel. 

Parties  at  whose  instance  and  for  wliose  convenience  a  decree  was 
passed,  in  a  suit  in  which  a  receiver  had  been  appointed,  appointing  a  spe- 
cial master  to  take  testimony  at  a  certain  place,  with  authority  to  employ 
stenographers,  and  who  participated  in  the  proceedings  for  talking  the 
testimony,  without  any  motion  to  amend  the  decree,  or  suggestion  as  to 
distribution  of  the  costs  of  the  proceedings,  cannot  afterwards  be  heard 
to  say  that  they  will  be  injured  by  having  the  compensation  of  said  mas- 
ter and  stenographers  paid  out  of  the  fund  in  the  registry  of  the  court. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia. 

James  E.  Webb,  for  appellants. 
Marion  Erwin,  for  appellee. 

Before  PAKDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  The  decree  from  which  this  appeal 
is  taken  was  passed  in  a  suit  which  involved  the  rights  of  the  re- 
spective parties  in  and  to  a  large  amount  of  real  and  personal  property 
which  the  court,  on  adequate  showing,  had  ordered  to  be  taken  pos- 
session of  by  its  receiver.  Some  time  after  his  appointment,  this 
receiver  represented  to  the  court  that,  in  order  to  discharge  the  duties 
devolved  upon  him,  it  was  necessary  for  him  to  have  possession  of 
the  books,  correspondence,  and  other  papers  had  and  kept  by  and 
between  the  parties  in  reference  to  the  property,  and  asked  that  the 
parties  in  possession  of  the  same  should  be  required  to  deliver  them 
to  him,  to  aid  him  in  the  discharge  of  his  <iuties.  The  complainant 
also  moved  the  court  to  make  the  order.  It  was  shown  that  the 
books,  correspondence,  and  other  papers  needed  were  in  the  posses- 
sion of  the  defendants.  The  order  prayed  for  was  duly  made.  There- 
after the  defendants  appeared,  and  showed  that  it  was  impracticable 
and  inequitable  to  obey  the  order  as  it  was  passed,  because  the  books 
and  other  documents  referred  to  were  being  used  by  them  in  the  con- 
duct of  their  current  business.  Thereupon,  or  immediately  there- 
after, apparently  at  the  instance  of  all  the  parties, — certainly  with 
the  consent  of  the  appellants,  Edgell,  Corbin,  and  Hehre,  appearing 
before  the  court  by  the  solicitor  who  now  appears  for  them  before 
this  court, — that  court  passed  the  following  decree: 

"It  is  ordered  by  the  court  that  Clem  P.  Steed,  Esq..  of  Macon,  Georgia,  be, 
and  he  is  hereby,  appointed  special  master  to  take  and  report  testimony  in  the 
above-stated  cause,  with  powers  of  an  examiner  to  talce  said  testimony  orally 
and  stenographically  in  Georgia  and  New  York,  as  provided  by  the  sixty- 
seventh  equity  rule;  and  said  special  master  is  authorized  to  employ  such 
stenographer  or  stenographers  as  he  may  deem  necessary  to  assist  him,  who 
shall  be  by  said  master  sworn  to  a  faithful  performance  of  his  or  their  duty 
as  such  stenographer  or  stenographers.  Said  special  master  shall  proceed  to 
the  city  of  New  York,  and  take  such  testimony  as  is  offered  there  by  any  party 
to  this  cause,  upon  reasonable  notice  to  the  parties  or  their  counsel.  Said  spe- 
cial master  shall,  upon  the  request  of  either  or  any  party,  have  power  to  re- 
quire the  production  of  books,  documents,  and  papers  before  him  for  the 
purpose  of  making  or  causing  to  be  made  copies  thereof  or  extracts  therefrom 
for  use  in  evidence  or  for  the  receiver,  and  to  verify  the  same;  but  where 
books,  papers,  and  documents  are  claimed  by  any  of  the  parties  to  be  in  use 
in  their  business,  and  such  parties  express  a  wiUingness  to  submit  the  same 
at  their  place  of  business,  or  other  suitable  place,  to  the  inspection  of  the  other 
parties  to  the  suit,  their  solicitors  and  agents,  at  all  reasonable  hours,  then  said 
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special  master  shall  take  the  testimony  at  such  place,  without  requiring  said 
books  and  documents  and  papers  to  be  carried  elsewhere;  and  the  parties 
shall  allow  such  inspection  to  be  made,  and  copies  and  extracts  to  be  made,  at 
such  place,  by  the  special  master,  or  the  party  desiring  the  same,  or  their 
solicitors  or  agents,  at  all  reasonable  hours.  In  the  meantime  the  defendants 
to  this  suit  and  each  of  them,  are  restrained  from  instituting  or  carrying  on, 
otherwise  than  in  this  court,  or  without  the  permission  of  this  court,  any  legal 
proceedings  of  any  kind  or  character  whatsoever  against  the  said  complainant, 
T.  J.  Felder,  embraced  hi  the  controversy  in  this  cause,  the  accounting,  and 
other  subject-matter  thereof.  In  the  meantime,  and  until  the  further  order  of 
the  court,  the  court  reserves  its  decision  on  the  motions  before  it,  upon  which 
evidence  has  this  day  been  offered  and  argument  had,  until  either  party  shall,, 
on  notice  to  the  other,  ask  for  a  decision  of  the  court  thereon. 
"Aug.  7th,  1897.  Emory  Speer,  U.  S.  Judge. 

**Th€  above  order  is  agreed  to. 

''Marion  Erwln, 

"Solicitor  for  T.  J.  Felder. 
"James  E.  Webb, 

"Solicitor  for  Defts.  Edgell,  Corbin  &  Hehre." 

It  appears  from  the  record  that  subsequent  to  the  passing  of  this 
decree  the  defendants  were  permitted,  by  leave  of  court  duly  grant- 
ed, on  the  giving  of  proper  bonds,  to  withdraw  from  the  custody  of 
the  receiver  all  of  the  assets  which  had  been  placed  in  his  hands,  ex- 
cept a  certain  amount  of  cash  then  held  by  him.  Thereafter  the  spe- 
cial master  appointed  by  the  decree  above  recited,  after  due  notice 
to  the  parties,  proceeded  to  execute  the  same  so  far  as  it  contemplated 
execution  in  the  city  of  New  York,  where  and  when  the  parties,  with- 
out having  made  any  motion  to  amend  the  decree,  or  any  suggestion 
to  the  court  or  the  special  master  in  reference  to  the  distribution  of 
the  costs  of  the  proceeding  they  were  about  to  take,  and  the  payment 
therefor,  participated  fully  in  the  proceedings  for  the  period  of  about 
one  month,  until  the  same  were  duly  closed  at  that  point.  Of  this 
proceeding  the  special  master  made  his  report,  and  moved  the  court 
to  settle  his  compensation,  and  allow  the  claims  of  those  employed 
by  him  under  the  order.  This  application  coming  on  to  be  heard, 
the  solicitors,  who  now  represent  the  parties  to  this  appeal,  ajq;)eared 
before  the  court;  and,  the  matter  having  been  contradictorily  tried^ 
the  court  passed  the  decree  from  which  this  appeal  is  taken,  in  the 
following  terms: 

"The  above-stated  cause  came  on  to  be  heard  upon  the  petition  of  Clem  P. 
Steed,  special  master  appointed  by  the  court  by  order  of  7th  day  of  August, 
1897,  to  take  testimony  in  Georgia  and  in  New  York  in  said  cause,  asking^ 
for  the  payment  of  his  personal  expenses  on  trip  to  New  York  in  pursuance  of 
said  order,  and  for  the  payment  of  the  stenographer's  biU  for  services  rendered 
at  said  hearing  before  said  master  in  New  York,  and  praying  for  an  allowance 
on  account  of  his  personal  compensation  for  services  rendered  as  master  in 
New  York,  and  upon  motion  of  complainant  to  have  taxed  as  part  of  said  cost 
the  biU  of  said  stenographer  for  services  of  two  typewriters  employed  in  mak- 
ing the  copies  of  papers  and  documents  from  books  and  documents  in  the 
hands  of  the  Corbin  Banking  Company  for  use  as  evidence  before  the  master 
under  the  terms  of  said  order;  and  evidence  having  been  heard  by  the  court, 
and  arguments  of  counsel,  it  is  adjudged,  ordered,  and  decreed  that  the  said 
Clem  P.  Steed,  special  master,  l>e,  and  he  is  hereby,  allowed  out  of  the  fund  in 
the  registry  of  the  court  in  said  cause  the  sum  of  $153.50  for  his  personal  ex- 
penses of  his  trip  to  New  York  as  aforesaid,  and  $500  on  account  for  services 
rendered  as  said  special  master  in  said  cause  on  said  trip  to  New  York;  also, 
that  the  biUs  of  Whitfield  Sammis  and  Charles  F.  Tinkham  for  $462.25  for 
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services  for  taking  and  reporting  the  oral  testimony  In  said  cause  before  said 
nuister,  and  also  tlieir  bill  for  $113  for  services  of  Miss  Shepardson  and  Miss 
Moore,  typewriters,  for  making  copies  of  papers  and  documents  for  use  before 
said  master,  be  also  approved,  and  directed  to  be  paid  out  of  the  fund  in  the 
registry  of  the  court,  as  part  of  the  cost  of  the  administration  of  the  fund 
brought  into  court  for  distribution  in  said  cause.  It  is  further  ordered  that  the 
clerk  draw  checks,  for  the  signature  of  the  Judge,  on  the  fund  in  the  registry 
of  the  court  in  said  cause,  for  the  above-stated  allowances,  as  follows:  In 
favor  of  Clem  P.  Steed,  for  $653.50;  in  favor  of  Whitfield  Sammis  and  Charles 
F.  Tinkham,  for  $575.25. 
"In  Gpeu  court,  December  22, 1898.  Emory  Speer,  U.  S.  Judge." 

George  S.  Edgell  and  Aastin  Corbin,  Jr.,  the  appellants,  having 
severed  from  their  co-defendants,  in  due  time  procured  the  allowance 
of  their  appeal  to  this  court,  and  duly  filed  the  transcript  of  the  rec- 
ord. They  assign  (1)  "that  the  court  erred  in  assuming  jurisdiction 
in  the  matter  of  said  petition  to  render  said  judgment  set  out  on  page 
21  of  the  record."  In  support  of  this  assignment,  and  as  a  part  of  it, 
they  submit  argumentatively  several  grounds,  in  substance:  (1) 
That  they,  the  real  defendants  to  the  bill,  contend  that  the  comi^ain- 
ant  has  no  interest  in  the  fund  in  the  custody  of  the  court;  (2)  that 
the  expenses  provided  for  in  the  decree  are  not  for  the  care  and  ad- 
ministration of  the  fund,  but  for  the  benefit  of  the  complainant  in 
the  preparation  and  prosecution  of  the  suit;  (3)  that  the  court  could 
only  fix  the  equitable  and  just  proportion  of  these  expenses  to  be 
borne  by  the  parties,  respectively,  to  be  paid  out  of  their  own  moneys 
and  estates;  (4)  because  the  appellants,  in  open  court,  offered  to  pay 
whateyer  amount  the  court  might  ascertain  and  assess  as  their  share 
of  such  costs  and  expenses,  and  it  was  error  in  the  court  to  order  and 
decree  that  the  entire  expense  of  taking  such  testimony  should  be 
paid  out  of  the  fund  in  the  registry  of  the  court.  The  appellee, 
Thomas  J.  Felder,  moves  to  dismiss  this  appeal  on  grounds  which 
may  be  stated  thus:  (1)  Clem  P.  Steed,  Whitfield  Sammis,  and 
Charles  F.  Tinkham,  the  persons  most  interested  in  maintaining  the 
decree,  and  Earnest  P.  Willingham,the  receiver,  are  necessary  parties 
to  the  appeal,  but  have  not  been  made  parties  thereto  by  citation  or 
bond  or  otherwise;  and  (2)  that  the  decree  appealed  from  is  not  a 
final  order  from  which  an  appeal  lies. 

On  the  hearing  in  this  court  the  appeal  on  the  merits  and  the  mo- 
tion to  dismiss  were  considered  together,  and  argued  by  counsel. 
The  decree  ai^>ealed  from  is  not  one  adjudging  costs  in  favor  of  cer- 
tain parties  to  a  suit  against  other  parties.  Such  an  order  in  refer- 
ence to  costs  would,  in  the  very  nature  of  the  case,  be  interlocutory, 
and  could  not  support  an  appeal.  This  decree,  however,  is  in  favor 
of  certain  persons  who  were  not  technically  parties  to  the  suit,  but 
whose  appointment  and  employment  therein  had  been  authorized  by 
the  court  to  render  designated  service,  and  whose  claims  for  compen- 
sation, on  proper  petition  of  the  special  master  and  on  due  hearing, 
were  fully  adjudicated,  and  ordered  to  be  paid  out  of  the  fund  in  the 
registry  of  the  court,  as  a  part  of  the  costs  of  administration  of  the 
same.  The  decree  provides  for  its  immediate  execution,  by  ordering 
that  the  clerk  draw  checks,  for  the  signature  of  the  judge,  on  the 
fond  in  the  registry  of  the  court,  for  the  allowances  made  to  the 
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claimants.  There  being  no  immediate  allowance  of  the  appeal,  with 
supersedeas,  the  decree  was  doubtless  promptly  executed,  the  pay- 
ments made,  and  the  fund  in  court  thereby  diminished  to  the  extent 
of  the  sum  of  these  payments.  On  the  authority  of  Trustees  v. 
Greenough,  105  U.  a  527,  26  L.  Ed.  1157,  and  Railway  Co.  v.  Bisbee, 
13  U.  S.  App.  377,  6  C.  C.  A.  249,  57  Fed.  66,  and  the  precedents  on 
which  these  rest,  we  are  constrained  to  hold  that  the  decree  appealed 
from  is  a  final  decree,  within  the  meaning  of  the  statute  and  decisions 
allowing  appeals.  It  appearing  from  tiie  decree  that  the  fund  af- 
fected is  in  the  registry  of  the  court,  and  that  the  payment  was  to  be 
made  by  a  proper  check  drawn  by  the  clerk  of  the  court  and  signed 
by  the  judge,  we  do  not  perceive  that  the  receiver.  Earnest  P.  Willing- 
ham,  is  affected  thereby,  and  hence  must  hold  that  he  is  not  a  neces- 
sary party  to  the  appeal.  As  to  the  other  persons  claimed  by  the  mo- 
tion to  be  necessary  parties  to  the  appeal,  the  appellants,  while  con- 
tending that  these  persons  are  not  such  necessary  parties,  submit  to 
the  court  that  the  appellants  be  allowed  now  to  make  new  bond,  and 
to  give  the  necessary  notice,  if  the  court  should  be  of  opinion  that 
these  persons  should  be  brought  before  it.  This'  we  could  do.  Jacobs 
V.  George,  150  U.  S.  415,  14  Sup.  Ct.  159,  37  L.  Ed.  1127;  Evans  v. 
Bank,  134  U.  S.  330,  10  Sup.  Ct.  493,  33  L.  Ed.  917;  Richardson  v. 
Green,  130  U.  S.  104,  9  Sup.  Ct.  443,  33  L.  Ed.  516;  Peugh  v.  Davis, 
110  U.  S.  227,  4  Sup.  Ct.  17,  28  L.  Ed.  127;  Railroad  Co.  v.  Blair,  100 
U.  S.  661,  25  L.  Ed.  587;  Davton  v.  Lash,  94  U.  S.  112,  24  L.  Ed.  33. 
The  view  w^e  have  taken  of  the  merits,  however,  renders  it  unneces- 
sary that  we  should  now  allow  a  new  bond  and  further  notice  to  be 
given.  It  sufficiently  appears  on  the  face  of  the  decree  passed  on 
August  7,  1897,  above  set  out,  that  it  was  obtained  at  the  instance 
and  for  the  convenience  of  these  appellants,  represented  then  by  the 
same  counsel  that  represent  them  now,  who  also  represented  them  be- 
fore the  special  master  when  the  work  was  done  for  which  the  decree 
appealed  from  provides  compensation.  Under  the  circumstances  and 
conditions  which  the  record  shows  to  have  existed  at  the  time  of  the 
passing  of  the  decree  of  August  7,  1897,  and  the  doing  of  the  work, 
we  are  of  opinion  that  the  appellants  should  not  now  be  heard  to  say 
that  they  will  be  injured  by  having  the  compensation  for  this  service 
paid  out  of  the  fund  in  the  registry  of  the  court.  Their  contention 
that  the  circuit  court  could  and  should  only  have  adjudged  between 
the  parties  the  respective  proportionate  shares  of  these  expenses  does 
not  commend  itself  to  us.  Because,  in  our  view,  the  action  of  the  cir- 
cuit court  waB  right,  the  decree  appealed  from  is  affirmed. 
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(99  Fed.  328.) 

McNULTA  V.  WEST  CHICAGO  PARK  COM'RS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  23,  1900.) 

No.  680. 

APPBAIi — NKCKSeiTT  OF  CITATION— ALLOWANCE  IN  QPEN  CODRT— SEVERANCE. 

When  an  appeal  is  allowed  in  open  court  at  the  term  when  the  decree 
was  rendered,  no  citation  is  necessary,  and  an  appeal  so  taken  brings  into 
the  appellate  court  all  of  the  parties  whose  presence  is  necessary  to  a 
determination  of  the  rights  of  the  appellant. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 
On  motion  to  dismiss  the  appeal. 

Thomas  A.  Moran  and  John  P.  Wilson,  for  appellant. 
Francis  A.  Riddle,  Edward  O.  Brown,  and  John  S.  Miller,  for  ap- 
pellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BAKER,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  This  suit  was  brought  by  the  West  Chi- 
cago Park  Commissioners  against  the  National  Bank  of  lUiuois  at 
Chicago  and  John  McNulta,  as  receiver  of  that  bank,  to  recover  a 
sum  of  money  for  which  the  bank  was  alleged  to  be  accountable. 
By  the  decree  rendered  it  was  adjudged  that  the  complainant  re- 
cover of  the  bank  a  sum  stated,  and  that  the  receiver  pay  to  the 
complainant  such  ratable  and  proportionate  share  of  thitt  sum  as 
necessary  to  put  the  complainant  on  an  equality  with  other  creditors 
of  the  bank.  The  decree  was  entered  on  January  10,  1899,  and  on 
the  next  day,  at  the  same  term  of  the  court,  the  receiver  filed  in  the 
clerk's  office  his  petition  for  an  appeal  and  an  assignment  of  errors, 
and  on  the  same  day  an  order  of  court  was  entered  that  the  appeal 
be  allowed  without  bond.  The  appeal  was  perfected  by  the  filing 
of  a  transcript  of  the  record  with  the  clerk  of  this  court  on  the  15th 
of  March  ensuing.  It  is  well  settled  that  a  citation  is  not  necessary 
when  an  appeal  is  allowed  in  open  court  at  the  same  term  when  the 
decree  was  rendered,  and  is  afterwards  duly  perfected.  Brockett 
V.  Brockett,  2  How.  238,  11  L.  Ed.  251;  Milner  v.  Meek,  95  U.  S. 
252,  24  L.  Ed.  444;  Dodge  v.  Knowles,  114  U.  S.  430,  5  Sup.  Ct.  1108, 
1197,  29  L.  Ed.  144;  Hewitt  v.  Filbert,  116  U.  S.  142,  6  Sup.  Ct.  319, 
29  L.  Ed.  581;  Brown  v.  McConnell,  124  U.  S.  489,  8  Sup.  Ct.  559, 
31  L.  Ed.  495;  Jacobs  v.  George,  150  U.  S.  415,  14  Sup.  Ct.  159,  37 
L.  Ed.  1127;  Central  Trust  Co.  v.  Continental  Trust  Co.  of  City  of 
New  York,  58  U.  S.  App.  604,  30  C.  C.  A.  235,  86  Fed.  517.  The 
underlying  principle  is,  as  stated  in  Brown  v.  McConnell,  that  the 
parties  are  constructively  in  court  during  the  term,  and  charged 
with  notice  of  all  that  is  done  in  the  case  affecting  their  interests. 
In  Milner  v.  Meek  an  appeal  was  taken  in  open  court  by  one  of  a 
number  of  parties  similarly  affected  by  the  decree,  and,  in  disposing 
of  a  motion  to  dismiss,  the  court  said,  "Milner  alone  has  appealed, 
but  his  appeal  brings  up  so  much  of  the  case  and  such  of  the  parties 
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as  are  necessary  to  a  determination  of  his  rights.'^  By  the  same 
rule  the  bank  in  this  case,  if  its  presence  is  essential  to  a  deter- 
mination of  the  receiver's  rights,  is  a  party  to  the  appeal,  and  is  enti- 
tled to  be  heard  in  vindication  of  its  interests,  whether  identical 
with  or  hostile  to  those  of  the  receiver.  Whether  the  bank  is  a 
necessary  party  to  the  appeal  we  do  not  consider.  If  so,  then  it  is 
a  party,  unless  its  silence  when  the  appeal  was  granted  amounted 
to  a  refusal  to  join  in  the  appeal,  and  was  equivalent  to  a  formal 
severance.  The  more  reasonable  view,  perhaps,  is  that,  being  con- 
structively present,  and  not  objecting,  the  bank  should  be  deemed  to 
have  assented  to  the  appeal  of  the  receiver.  It  is  enough,  now,  how- 
ever, to  say  that  on  either  view  the  jurisdiction  of  this  court  is  com- 
plete, and  the  motion  to  dismiss  must  be  overruled. 


(99  Fed.  339.) 

SOUTHERN  COTTON-OIL  CO.  v.  HEFLIN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  23,  1900.) 

No.  843. 

Salb— Breach  of  (Dontract^Msasurb  of  Damages. 

Plaintiff,  who  was  manufacturing  out  of  cotton  seed,  by  the  same  pro- 
cess, oil,  meal,  cake,  hulls,  and  lint,  all  marketable  products,  sold  to  de- 
fendant, at  a  fixed  price  per  ton,  aU  the  cake  and  meal  to  be  produced  by 
the  mill  during  the  year.  After  receiving  part  of  it,  defendant  gave  notice 
that  he  would  not  accept  any  more,  but  plaintiff  continued  to  manufacture 
it,  and  tendered  the  balance,  which  defendant  refused.  Held,  that  the 
measure  of  damages  was  the  difference  between  the  market  value  and  the 
contract  price. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eajstem 
District  of  Texas. 

This  suit  was  instituted  in  the  district  court  of  Waller  county,  Tex.,  on 
April  31,  1896,  from  which  it  was  removed  to  the  United  States  circuit  court 
for  the  Eastern  district  of  Texas,  sitting  at  Galveston,  in  August  1896.  The 
plaintiff  in  error  was  a  corporation  chartered  in  the  state  of  New  Jersey, 
and  owning  a  cotton-seed  oil  mill  situated  at  Houston,  Tex.,  at  which  mill 
it  made  the  products  of  cotton  seed  from  year  to  year.  This  was  a  suit  in- 
stituted against  the  defendant  in  error  upon  the  following  contract: 

"Philadelphia,  April  12,  1894. 
**R.  L.  Heflin,  Esq. — Dear  Sir:  We  have  this  day  sold  you  all  the  prime 
cotton-seed  cake  and  meal  made  at  our  Houston  (Texas)  mill  during  the  sea- 
son commencing  September  1,  1894,  and  ending  March  31,  1896;  we  guaranty- 
ing a  minimum  quantity  of  six  thousand  (6,000)  tons,  and  you  not  being  re- 
quired to  receive  a  maximum  quantity  of  more  than  ten  thousand  (10,000) 
tons.  Any  excess  of  ten  thousand  tons  to  l>e  at  your  option.  All  at  the  price 
of  eighteen  dollars  (|18)  per  ton  of  two  thousand  pounds,  free  on  board  cars 
at  our  Houston  (Texas)  mill.  Same  to  l>e  packed  in  good,  merchantable  sacks, 
and  marked  or  branded  as  ordered.  Terms,  sight  draft  bill  of  lading  attached. 
Shipments  as  fast  as  made  and  ordered.  It  is  distinctly  understood  that  we 
are  to  have  the  privilege  at  all  times  during  the  season  above  stated  of  supply- 
ing our  local  demands  for  cattle  feeding  at  Houston,  Texas,  and  our  jobbing 
trade  for  consumption  at  that  and  other  Texas  points.  It  is  also  a  condition 
of  this  contract  that,  in  case  of  accident  to  said  mill  by  fire  or  act  of  God, 
such  as  may  prevent  our  making  the  quantity  guarantied  by  us  during  the 
season  above  stated,  this  contract  shall  be  void  as  to  any  part  unfilled  In 
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consequence  of  such  accident.  It  is  further  agreed  and  made  part  of  this 
contract  that  we  shall  not  be  required  to  furnish  more  than  three-quarters 
of  the  total  quantity  delivered  in  meal,  unless  at  our  option. 

"Yours,  truly,  The  Southern  Cotton-Oil  Company. 

"By  Henry  0.  Butcher,  Prest. 
"I  hereby  accept  the  above.  R.  L.  Hefiin." 

When  Heflin  signed  and  returned  the  contract,  he  wrote,  on  April  15,  1894, 
to  the  president  of  the  Southern  Cotton-Oil  Company  as  follows: 

"Yours  of  the  12th  inst.,  inclosing  contracts,  received.  Same  are  in  order, 
except  as  to  shipments.  After  the  words,  'shipments  as  fast  as  made,'  I  have 
added,  *and  ordered,'  and  I  now  here  agree  that  the  mill  shall  not  be  without 
shipping  orders  at  any  time  longer  than  ten  days  maximiun,  and  for  any  excess 
I  will  pay  both  interest  and  insurance  to  date  I  give  such  orders.  This  is  only 
fair,  for,  without  any  such  stipulation  last  year,  this  mill  had  shipping  orders 
always  ahead  of  its  production,  except  twice,  and  then  not  a  whole  week  was 
it  without  them.    ♦    ♦    ♦" 

The  declaration  alleges  that  the  plaintiff,  in  pursuance  of  its  contract,  deliv- 
ered 2,0S4  tons  of  meal  in  September,  for  which  the  defendant  paid  in  full; 
that  the  plaintiff  delivered  1,904  tons  in  October,  for  which  the  defendant  paid 
$15  a  ton,  leaving  $3  a  ton  unpaid;  and  that  the  plaintiff  tendered  the  balance, 
6,012  tons,  in  pursuance  of  the  terms  of  the  contract,  which  the  defendant  re- 
fused to  accept  and  pay  for.  This  suit  was  brought  to  recover  $5,712,  being  $3 
a  ton  due  on  the  1,904  tons,  with  Interest  from  October  31,  1894;  and  for  $39,- 
047.94,  the  difference  between  the  market  price,  $11.50,  at  which  the  plaintiff 
was  compelled  to  sell  the  6,012  tons,  and  the  contract  price,  $18,  which  the  de- 
fendant refused  to  pay.  These,  together  with  some  expenses  for  insurance 
and  for  storage  and  handling  the  meal,  aggregating  about  $2,000,  constituted 
the  cause  of  action  on  the  part  of  the  plaintiff.  The  defendant  defended  on  the 
ground  that  the  1,904  tons  were  not  "prime  cotton-seed  cake  or  meal";  that 
$15  was  the  full  value  thereof;  and  that  the  defendant  was  not  compelled  to 
take  the  6,012  tons,  because  the  defendant,  on  October  31,  1894,  being  thereunto 
Justified  by  the  failure  of  the  plaintiff  to  deliver  meal  according  to  the  stand- 
ard of  the  contract,  gave  notice  to  the  plaintiff  that  he  revoked  and  canceled 
the  contract,  and  would  not  abide  by  Its  terms  any  longer.  The  case  was  tried 
before  the  court  and  a  jury  at  the  March  term  of  the  circuit  court  at  Oalves- 
ton,  and  there  was  a  verdict  for  the  plaintiff,  on  March  7,  1899,  for  the  sum 
of  $5,712,  being  $3  a  ton  on  1,904  tons,  with  6  per  cent,  interest  from  Novem- 
ber 1,  18&i,  The  following  extract  from  the  charge  of  the  court  recites  the 
facts  necessary  to  be  stated,  and  also  shows  the  material  question  of  law  in 
the  case:  **This  case  was  brought  by  the  plaintiff,  the  Southern  Cotton-Oil 
Company,  against  R.  L.  Heflin,  charging,  substantially,  that  in  April,  1894, 
plaintiff  and  defendant  entered  into  a  contract  by  which  defendant  purchased 
from  plaintiff  Its  output  of  meal  for  the  season  of  1894-1895,  commencing 
September  1,  1894,  and  ending  March  31,  1895,  for  not  less  than  6,000  tons  of 
meal,  and  not  more  than  10,000  tons,  and  any  overplus  of  10,000  tons  being 
at  the  option  of  the  defendant  at  the  contract  price  of  $18  per  ton  free  on 
board  cars  at  Houston.  The  defendant  has  alleged  a  specific  agreement  be- 
tween himself  and  the  plaintiff  in  regard  to  the  quality  of  this  meal  and  put- 
ting in  these  meshes.  That  should  have  been  determined  by  your  special  find- 
ings against  the  defendant.  Under  the  undisputed  evidence  In  this  case  there 
are  two  thousand  and  eighty-four  tons  of  the  meal  that  were  contracted  for 
that  were  received  and  paid  for  by  the  defendant.  It  Is  true  that  some  com- 
plaint was  made  by  the  defendant  that  It  was  found,  after  the  meal  had  gone 
abroad,  there  was  some  complaint  In  regard  to  it,  and  it  was  settled  for  there- 
after. That  is  out  of  this  case.  There  were  one  thousand  nine  hundred  and 
four  tons  of  meal  received  by  the  defendant  who  refused  to  receive  it  under 
the  contract,  at  the  contract  price,  because  he  said  it  was  not  the  kind  of  meal 
contracted  for.  Thereupon  the  plaintiff  and  the  defendant  agreed  that  the  de- 
fendant should  take  the  meal  and  pay  $15  a  ton,  which  he  did,  and  the  ques- 
tion between  them  of  the  $3  a  ton  should  be  thereafter  determined;  and,  it  It 
was  determined  that  the  meal  was  up  to  the  quality  called  for  in  the  contract, 
which  was  prime  cotton-seed  meal,  the  defendant  would  owe  them  $3  a  ton, 
and,  if  not  up  to  the  standard  contracted  for,  he  would  not  owe  them  $3  a  ton. 
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That  was  substantially  the  understanding  between  the  parties.  Thereafter,  mj 
recollection  is  that  on  October  Slst  the  defendant,  Heflin,  gave  the  plaintiff 
notice  that  he  would  not  take  any  more  of  the  meal;  that  it  was  not  up  to 
the  standard,  and  could  not  be  made  up  to  the  standard,  with  the  appliances 
they  had.  That  is  my  understanding  of  the  effect  of  that  letter.  The  plain- 
tiff claims  that  it  made  all  the  meal  up  to  ten  thousand  tons,  and  it  sues  for 
|3  a  ton  on  one  thousand  nine  hundred  and  four  tons,  and  it  sues  for  16.50  a 
ton  on  six  thousand  and  twelve  tons,  and  sues  for  interest  and  insurance,  basing 
it  upon  a  contract  or  letter  not  embraced  in  the  contract,  but  a  letter  written 
by  Mr.  Heflin,  stating  if  the  meal  was  not  shipped  out  as  fast  as  made  on  the 
10-day  clause  about  shipping  orders,  that  he  would  pay  the  insurance  and 
interest.  Therefore  the  determining  question  in  this  case  is  the  question  of 
the  measure  of  damages  in  the  event  the  contract  was  breached.  It  is  a  very 
doubtful  question,  but  my  Judgment  of  the  matter  is  that  the  plaintiff  in  this 
action  has  mistaken  his  remedy  on  the  measure  of  damages.  The  plaintiff 
sold  this  meal  for  $11.50  a  ton,  and  charged  the  defendant  with  the  difference 
between  that  and  the  contract  price.  A  notice  that  he  would  not  take  any 
more  of  this  meal  would  not  comply  with  the  contract  The  defendant  did 
not  escape  liability,  provided  the  plaintiff,  in  its  action,  asserted  the  right  meas- 
ure of  damages.  But  when  it  was  notified  by  the  defendant  that  he  would 
not  take  any  more  of*  the  meal,  then.  In  that  case,  the  subsequent  making  of 
the  meal  was  a  matter  which  the  plaintiff  was  making  for  its  own  account,^ 
had  a  right  to  sell  it  to  whom  it  wanted.  But  at  the  expiration  of  March  3l8t 
it  had  a  right  to  bring  its  action  against  the  defendant  for  such  profits  as  it 
would  have  made  by  the  defendant  complying  with  the  contract  and  taking  the 
meal  at  $1S  a  ton.  But  it  does  not  assert  any  such  measure  of  damages  here. 
It  claims  the  right  to  enforce  the  contract  whether  the  defendant  wants  it 
enforced  or  not,  and  it  claims  the  right  to  sell  the  article,  charging  the  de- 
fendant with  the  difference  in  price  realized  on  the  sale  of  the  six  thousand  and 
twelve  tons  and  the  contract  price.  I  do  not  think  that  is  the  measure  of 
damages.  Therefore  you  will  not  regard  the  six  thousand  and  twelve  tons 
in  this  case,  and  all  that  is  left  for  you  to  consider  is  the  one  thousand  nine 
hundred  and  four  tons."  The  plaintiff  duly  excepted  to  that  part  of  the  charge 
relating  to  the  6,012  tons  and  the  measure  of  damages,  and  also  excepted  to 
the  refusal  to  give  special  charges  presenting  the  theory  contended  for  by 
the -plaintiff,  which  is  fully  stated  in  the  opinion.  The  Jury  rendered  a  ver- 
dict for  the  plahitiff  for  $5,712,  with  interest  from  November  1,  1894,  and 
judgment  was  entered  for  that  sum.  The  plaintiff  brings  the  case  to  this 
court  on  writ  of  error.  The  material  error  assigned  is  that  the  circuit  court 
erred  in  the  charge  aa  to  the  measure  of  damages. 

J.  C.  Hutcheson  (Hutcheson,  Campbell  &  Meyer  and  Jas.  B.  & 
Chas.  J.  Stubbs,  on  the  brief),  for  plaintiff  in  error. 
F.  Charles  Hume,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBV,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

This  is  a  suit  for  damages  for  breach  of  a  contract.  The  mate- 
nal  question  in  the  case  relates  to  the  measure  of  damages.  By 
the  contract  dated  April  12,  1894,  the  Southern  Cotton-Oil  Com- 
pany, the  plaintiff  in  error,  sold  to  R.  L.  Heflin,  the  defendant  in 
error,  all  the  prime  cotton-seed  cake  and  meal  made  at  the  mill 
of  the  former  at  Houston,  Tex.,  during  the  season  beginning  on 
September  1,  1894,  and  ending  on  March  31,  1895,  at  f  18  a  ton  of 
2,000  pounds,  free  on  board  cars  at  Houston.  The  plaintiff  guaran- 
tied a  minimum  quantity  of  6,000  tons,  and  Heflin  was  not  required 
to  receive  more  than  10,000  tons.  The  cake  and  meal  were  to  be 
packed  in  good,  merchantable  sacks,  and  marked  or  branded  as  o^ 
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dered.  The  defendant  agreed  that  the  plaintiff  should  not  be  with- 
out shipping  orders  at  any  time  longer  than  10  days,  and  that  for 
any  excess  (over  10  days)  he  should  pay  both  interest  and  insurance 
to  the  date  of  the  orders.  2,084  tons  of  meal  were  delivered  by 
the  plaintiff  to  the  defendant  under  the  contract,  and  were  duly 
paid  for.  1,904  tons  were  afterwards  delivered  in  like  manner, 
but  Hellin  claimed  that  the  meal  was  not  prime,  and  paid  only  f  15 
a  ton  for  it.  6,012  tons  were  afterwards  made,  and  tendered  by 
the  plaintiff  to  the  defendant  under  the  contract,  which  the  latter 
refused  to  take,  and  the  meal  was  then  sold  by  the  former  at  public 
sale,  after  notice  to  the  latter,  and  it  brought  the  then  market 
price  of  f  11.50  a  ton.  The  plaintiff  was  engaged  in  the  business, 
and  had  been  for  several  years,  of  producing  oil,  meal,  hulls,  and 
lint  from  cotton  seed.  The  6,012  tons  of  meal  were  made  after  no- 
tice by  the  defendant  to  the  plaintiff  that  the  meal  would  not  be  re- 
ceived. 

The  first  count  in  the  declaration  is  for  the  difference  between 
fl5  a  ton  and  fl8  a  ton  on  the  1,904  tons  delivered  under  the  con- 
tract, but  not  fully  paid  for.  The  plaintiff,  under  the  ruling  of  the 
circuit  court,  had  verdict  and  judgment  for  the  difference,  f5,712, 
with  interest,  and  the  questions  relating  to  that  breach  of  the  con- 
tract are  eliminated.  There  is  also  a  count  for  damages  for  the 
failure  and  refusal  of  the  defendant  to  accept  the  6,012  tons,  the 
price  of  which,  by  the  contract,  being  f  18  a  ton.  The  plaintiff  sold 
it,  after  notice  to  the  defendant,  at  auction,  for  f  11.50  a  ton,  which 
is  shown  to  have  been  the  market  price.  The  plaintiff  claimed  and 
sued  for  $30,047.94,  the  difference  between  the  contract  price  and 
the  market  price.  The  plaintiff  recovered  nothing  on  this  count  in 
its  declaration.  The  learned  judge  who  presided  in  the  circuit 
court  was  of  opinion,  and  so  instructed  the  jury,  that  the  difference 
between  the  contract  price  and  the  market  price  of  the  0,012  tons 
was  not  the  proper  measure  of  damages.  The  correct  measure  of 
damages,  the  learned  judge  held,  was  the  profit  which  the  plaintiff 
would  have  made  if  the  defendant  had  received  the  meal  at  the  con- 
tract price.  The  jury  was,  therefore,  instructed  to  disregard  the 
claim  for  f39,047.94.  The  court  also  held,  in  effect,  that  the  de- 
fendant's notice  to  the  plaintiff  that  he  would  not  accept  the  meal 
ended  the  contract.  The  idea  is  that  the  damages  must  be  fixed 
by  the  condition  of  things  at  the  date  of  the  notice,  because  the  no- 
tice itself  was  a  breach  of  the  contract.  It  is  true  that  the  plaintiff 
could  have  acted  on  the  notice,  and  treated  it  as  terminating  the 
contract;  but  it  was  not  compelled  to  do  so.  It  had  the  right  to 
hold  to  the  contract  as  still  in  force,  and  tender  the  meal  accord- 
ing to  the  contract.  If  the  plaintiff  had  been  building  a  house  for 
the  defendant,  or  cleaning  and  repairing  paintings  for  him.  or,  to 
use  a  comprehensive  phrase,  if  his  contract  had  been  one  to  do  work 
and  labor,  an  unequivocal  notice  to  quit  work  would  have  fixed  the 
period  of  the  breach  and  the  time  from  which  to  assess  damages. 
But  the  contract  was  an  executory  contract  of  sale,  and  the  pur- 
chaser cannot,  by  his  action  alone,  deprive  the  vendor  of  any  of 
the  benefits  of  such  contract.    In  such  case  the  refusal  of  the  pur- 
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chaser  to  take  the  goods  must  be  unequivocal,  and  ^ust  have  been 
acted  on  by  the  plaintiflT';  otherwise,  the  refusal  in  advance  of  the 
time  for  delivery  does  not  fix  the  period  for  assessing  the  dam- 
ages. In  Smoot's  Case,  15  Wall.  36,  48,  21  L.  Ed.  107,  the  court, 
quoting  Benjamin  on  Sales,  said: 

'.'A  mere  assertion  that  the  party  wiU  be  unable  or  wiU  refuse  to  perform 
his  contract  is  not  sufficient  It  must  be  a  distinct  and  unequivocal  absolute 
refusal  to  perform  the  promise,  and  must  be  treated  and  acted  upon  as  such  by 
the  party  to  whom  Uie  promise  was  made;  for,  if  he  afterwards  continue  to 
urge  or  demand  a  compliance  with  the  contract,  it  is  plain  that  he  does  not 
understand  it  to  be  at  an  end." 

The  supreme  court,  in  the  case  cited,  in  commenting  on  the  English 
decisions,  clearly  affirmed  the  rule  that,  in  the  case  of  an  executory 
contract  of  sale,  where  the  defendant  had  agreed  to  receive  and 
pay  for  wheat,  and  who  gave  notice  that  he  would  not  receive  it, 
the  measure  of  damages  would  not  be  governed  by  the  price  of  wheat 
at  the  time  of  the  notice,  but  by  its  value  at  the  time  of  the  tender. 
In  the  case  of  Dingley  v.  Oler,  117  U.  8.  490,  503,  6  Sup.  Ot.  854, 
29  L.  Ed.  988,  the  court  says: 

**The  words  or  conduct  relied  on  as  a  breach  of  the  contract  by  anticipation 
must  amount  to  a  total  refusal  to  perform  it;  and  that  does  not,  by  itself, 
amount  to  a  breach  of  the  contract  unless  so  acted  upon  and  adopted  by  the 
other  party." 

When  the  defendant  gave  notice  that  he  would  not  receive  the 
meal,  he  could  not  have  complained  if  the  plaintiff  had  acted  upon 
the  notice,  and  sued  him  at  once.  But  he  could  not  require  the 
plaintiff  to  recede  from  its  contract.  The  plaintiff  had  a  vested  right 
in  the  contract  to  deliver  the  meal  sold  at  the  time  fixed  by  the  agree- 
ment, and  no  notice  of  the  defendant  could  deprive  it  of  this  right. 
This  seems  well  settled  by  authority.  Kadish  v.  Young,  108  111.  175, 
178;  Railway  Co.  v.  Richards,  152  111.  69,  100,  38  N.  E.  773,  30  L. 
R.  A.  33;  Marks  v.  Van  Eeghen,  30  C.  C.  A.  208,  85  Fed.  855;  Sedg. 
Dam.  (6th  Ed.)  §  284;  Zuck  v.  McClure,  98  Pa.  St.  541;  Cooper  v. 
Young,  22  Ga.  269. 

The  contention  of  the  plaintiff  is  that  the  proper  measure  of  dam- 
ages is  the  difference  between  the  market  value  of  the  cotton-seed 
meal  and  the  contract  price.  If  this  contention  is  right,  the  in- 
structions given  to  the  jury  were  erroneous.  The  learned  counsel 
for  the  defendant  correctly  says: 

"It  is  not  the  concern  of  the  defendant  to  define  and  maintain,  as  appUcable 
to  the  case  presented,  the  true  measure  of  damages.  It  Is  enough  for  him  to 
meet  the  claim  of  the  plaintiff  that  the  measure  contended  for  by  it  is  the  true 
one." 

It  is  not  denied,  however,  by  counsel  for  defendant,  that  on  proper 
suit  the  plaintiff  was  entitled  to  damages  in  some  measure  for  the 
breach  in  question.  The  learned  judge  who  tried  the  case  in  the 
circuit  court  so  held.  He  directed  a  verdict  against  the  plaintiff 
as  to  the  breach  in  question,  because  it  had  mistaken  the  measure 
of  damages.  He  charged  the  jury:  **It  is  a  very  doubtful  question, 
but  my  judgment  of  the  matter  is  that  the  plaintiff  in  this  action 
has  mistaken  his  remedy  on  the  measure  of  damages."  Notwith- 
standing his  disclaimer  of  the  burden  of  stating  the  true  rule  of 
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damages  in  the  case,  it  appears  from  the  argument  of  coansel  for 
the  ddendant  that  the  rule  he  thinks  should  govern  is  that  the  dam- 
ages should  be  measured  by  the  difference  between  the  amount  it 
would  cost  the  plaintiff  to  make  and  deliver  the  meal  and  the  con- 
tract price;  that  is,  that  the  plaintiff  should  prove  and  recover  the 
profit  it  would  have  made  if  there  had  been  no  breach  of  the  con- 
tract. We  will  state  the  two  contentions  side  by  side,  so  as  to  pre- 
sent both  theories.  The  defendant  contends  that  his  notice  that  he 
would  not  accept  the  meal  ended  the  contract;  that,  admitting  his 
liability  for  damages,  the  following  is  the  rule  for  assessing  them: 

'*The  measure  of  damages  upon  articles  covered  by  such  a  contract,  for 
which  no  materials  had  been  bought,  and  upon  which  no  work  had  been  ex- 
pended, at  the  time  of  the  breach,  is  the  difference  between  the  amount  it  would 
cost  the  manufacturer  to  make  and  deliver  them  and  their  contract  price,  if 
that  price  is  greater  than  the  cost." 

The  plaintiff  contends  that  the  defendant's  notice  that  he  would 
not  accept  the  meal  did  not  end  the  contract;  that  the  plaintiff 
could,  at  its  option,  notwithstanding  the  notice,  still  keep  the  con- 
tract in  force,  make  and  tender  the  meal  according  to  the  contract; 
and,  having  done  so,  that  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  price,  the  former  price 
being  the  higher.  What  the  law  aims  at  in  all  cases  is  to  do  jus- 
tice between  the  litigants,  and  a  just  measure  of  damages  is  one 
which  affords  compensation,  and  only  compensation.  In  the  case 
of  a  breach  of  contract  for  work  and  labor  done  and  materials  fur- 
nished the  rule  is  plain.  The  measure  of  damages  in  such  case, 
where  the  employer  stops  the  work,  and  the  workman  or  contractor 
sues,  is  (1)  his  outlay  and  expenses,  less  the  value  of  materials  on 
hand;  (2)  the  profits  he  might  have  realized  by  performance.  The 
first  item  he  may  recover  in  all  cases.  The  second  he  may  recover 
when  the  profits  are  the  direct  fruit  of  the  contract,  and  not  too  re- 
mote or  speculative.  U.  S.  v.  Behan,  110  U.  S.  338,  4  Sup.  Ot.  81, 
28  L.  Ed.  168.  If  one  who  has  contracted  to  build  a  creamery  is 
notified  not  to  build  it,  he  cannot  go  on  and  build  it,  regardless  of 
the  notice,  and  recover  the  contract  price.  Davis  v.  Bronson  (N.  D.) 
50  N.  W.  836,  16  L.  E.  A.  655.  In  Clark  v.  Marsiglia,  1  Denio,  317, 
the  plaintiff,  an  artisf,  was  employed  to  clean  and  repair  certain 
pictures,  the  property  of  the  defendant.  The  defendant,  before  the 
work  was  completed,  notified  the  plaintiff  not  to  perform  the  work. 
It  was  held  that  the  plaintiff  could  not  recover  the  whole  amount 
agreed  on  for  the  work,  but  only  compensation  for  such  injury  as 
he  had  received  by  the  breach  of  the  contract.  Prom  these  eases 
it  is  seen  that  the  measure  of  damages  contended  for  by  the  defend- 
ant is,  in  the  main,  correct,  when  applied  to  a  suit  for  damages  for 
a  breach  of  a  contract  to  build  a  house,  or  when  applied  to  a  con- 
tract for  work  and  labor.  What  is  the  rule  for  the  breach  of  a  con- 
tract of  sale?  In  2  Benj.  Sales  (3d  Ed.)  p.  1075,  §§  1011,  1012,  it  is 
said: 

''Where  a  contract  to  deliver  goods  at  a  certain  price  is  brol^en,  the  proper 
measure  of  damages,  in  general,  is  the  difference  between  the  contract  price 
and  the  market  price  of  such  goods  at  the  time  when  the  contract  is  brolcen, 
because  the  purchaser,   having  his  money  in  his  hands,  may  go  into  the 
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market  and  bay.  So,  If  a  contract  to  accept  and  pay  for  goods  Is  broken,  the 
same  rule  may  be  properly  applied,  for  the  seller  may  take  his  goods  Into  the 
market,  and  obtain  the  current  price  for  them.  The  date  at  which  the  con- 
tract is  considered  to  have  been  broken  is  that  at  which  the  goods  were  to 
have  been  delivered,  not  that  at  which  the  buyer  may  give  notice  that  he  In- 
tends to  break  the  contract,  and  to  refuse  accepting  the  goods.*' 

In  McLean  t.  Bichardfion,  127  Mass.  339,  the  plaintiff  had  sold 
hides  to  the  defendant,  which  he  refused  to  receive.  On  suit  for 
damages  for  breach  of  the  contract  it  was  held  that  the  measure  of 
damages  was  the  difference  between  the  contract  price  and  the  price 
received  on  the  resale  of  the  hides.  In  Dustan  v.  McAndrew,  44 
N.  Y.  72,  on  similar  facts,  it  was  held  that,  on  the  purchaser's  re- 
fusal to  take  the  property,  the  vendor  could  sell  it,  after  notice  to 
the  purchaser,  and  recover  the  difference  between  the  contract  price 
and  that  realized  on  the  sale.  That  the  measure  of  damages  for 
the  refusal  of  a  vendee  to  take  the  goods  is  the  difference  l^tween 
the  market  price  and  the  contract  price  seems  well  settled  by  au- 
thority. Waples  V.  Overaker,  77  Tex.  7,  13  S.  W.  527;  Sedg.  Meas. 
Dam.  (8th  Ed.)  §  753;  Id.  (6th  Ed.)  p.  310,  §  284;  Suth.  Dam.  (2d  Ed.) 
647;  Wood,  Mayne,  Dam.  §  150;  Chit.  Cont.  (11th  Am.  Ed.)  p.  1079. 
The  authorities  indicate  that  one  rule  as  to  damages  would  apply 
if  the  contract  in  this  case  be  one  for  work  and  labor,  and  that  an- 
other would  apply  if  it  be  an  executory  contract  of  sale.  Is  the  con- 
tract in  question  here  one  of  sale,  or  is  it  one  for  work  and  labor? 
It  is  true  that  work  was  to  be  done  to  convert  the  cotton  seed  into 
meal,  but  this  was  to  be  done  by  the  manufacturer  on  his  own  ma- 
terial to  prepare  it  for  market.  If  the  cotton-seed  meal  had  been  re- 
ceived, and  suit  had  been  brought  to  obtain  payment,  would  the 
action  have  been  for  work  and  labor  done  or  for  goods  sold?  Clearly, 
no  recovery  could  be  had  for  work  and  labor,  because  the  work  was 
done  on  plaintiff's  material,  and  for  itself.  If  the  contract  is  such 
that  a  chattel  is  ultimately  to  be  delivered  by  the  plaintiff  to  the 
defendant,  when  it  has  been  delivered  the  action  would  be  for  the 
sale  of  the  chattel,  and  not  for  work  and  labor  done.  Lee  v.  GrifSn, 
30  Law  J.  Q.  B.  252;  1  Benj.  Sales  (3d  Ed.)  §  116.  'Trom  the  very 
definition  of  a  sale,  the  rule  would  seem  to  be  at  once  deducible  that, 
if  the  contract  is  intended  to  result  in  transfecring  for  a  price  from 
B.  to  A.  a  chattel  in  which  A.  had  no  previous  property,  it  is  a  con- 
tract for  the  sale  of  a  chattel."    1  Benj.  Sales  (3d  Ed.)  §  117. 

The  case  of  Masterton  v.  Mayor,  etc.,  7  Hill,  61,  has  been  quoted 
approvingly  more  than  once  by  the  supreme  court  of  the  United 
States.  We  find  the  case  cited  in  both  briefs  in  the  present  case. 
That  case  sheds  much  light  on  the  question  contested  here.  The 
plaintiffs  contracted  to  procure,  manufacture,  and  deliver  all  the 
marble  necessary  for  a  certain  public  building,  in  consideration 
whereof  the  defendants  agreed  to  pay  the  plaintiffs  a  specified  sum 
in  installments  as  the  work  progressed.  Some  of  the  marble  was 
delivered  and  paid  for.  The  defendants  then  stopped  building,  and 
notified  the  plaintiffs  that  they  would  not  take  any  more  of  the 
marble.  It  will  be  seen  at  once  that  the  case,  in  some  of  its  features, 
is  strikingly  like  the  case  at  bar.  The  court  held,  in  a  suit  for 
damages  for  breach  of  the  contract,  that  the  measure  of  damages 
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"was  the  difference  between  what  the  performance  would  have  cost 
the  plaintiffs  and  the  price  which  the  defendants  had  agreed  to  pay." 
That  is  the  rule  which  counsel  for  the  defendant  contends  for. 
Without  referring  to  other  differences  in  the  two  cases,  there  is 
one  thought  running  through  the  opinion  quoted  that  shows  that 
on  the  facts  of  the  present  case  the  New  York  court  would  have 
applied  a  different  rule.  The  opinion  shows  that  the  rule  as  to 
damages  adopted  in  that  case  was  forced  on  the  court  by  the  fact 
that  the  marble  had  no  well-ascertained  market  value.  We  first 
quote  from  the  opinion  the  comments  of  the  court  on  the  English 
eases  stating  the  general  rule,  and  then  the  reasons  given  for  de- 
parting from  it: 

"In  Boorman  v.  Nash,  9  Bam.  &  C.  145,  it  appeared  that  the  defendant  con- 
tracted In  November  for  a  quantity  of  oil,  one-half  to  be  delivered  to  him  In 
February  following,  and  the  rest  in  March;  but  he  refused  to  receive  any  part 
of  it.  And  the  court  held  that  the  plaintiff  was  entitled  to  the  difference  be- 
tween the  contract  price,  and  that  which  might  have  been  obtained  In  market 
on  the  days  when  the  contract  ought  to  have  been  completed.  See  MacLean 
V.  Dunn,  4  Bing.  722.  The  case  of  Leigh  v.  Paterson,  8  Taunt.  540,  was  one 
in  which  the  vendor  was  sued  for  not  delivering  goods  on  the  31st  of  December, 
according  to  his  contract.  It  appeared  that  in  the  month  of  October  preceding 
he  had  apprised  the  vendee  that  the  goods  would  not  be  delivered,  at  which 
time  the  market  value  was  considerably  less  than  on  the  31st  of  December. 
The  court  held  that  the  vendee  had  a  right  to  regard  the  contract  as  subsisting 
until  the  31st  of  December,  if  he  chose,  and  recover  the  difference  between 
the  contract  price  and  the  market  value  on  that  day.  See,  also,  Galnsford  v. 
CarroU,  2  Bam.  &  C.  624.  ♦  ♦  ♦  The  only  difficulty  or  embarrassment  In 
applying  the  general  rule  grows  out  of  the  fact  that  the  artide  in  question 
does  not  appear  to  have  any  well-ascertained  market  value.  But  this  cannot 
change  the  principle  which  must  govern,  but  only  the  mode  of  ascertaining  the 
actual  value  of  the  article,  or  rather  the  cost  to  the  party  producing  it.  Where 
the  article  has  no  market  value,  an  investigation  into  the  constituent  elements 
of  the  cost  to  the  party  who  has  contracted  to  furnish  it  l)ecomes  necessary; 
and  that,  compared  with  the  contract  price,  will  afford  the  measure  of  dam- 
ages." 

If  the  cotton-seed  meal  had  no  market  value,  we  might  be  forced 
to  adopt  a  similar  rule  to  prevent  a  failure  of  justice.  Such  rule, 
however,  if  feasible  at  all,  Would  be  very  difficult  of  application 
here.  The  market  value  of  a  staple  product  is  not  likely  to  be  be- 
low the  cost  of  its  production.  It  is  usually  above.  The  excess  of 
market  value  over  cost  of  production  is  the  margin  of  profit.*  If 
the  cost  of  production  was  less  than  the  market  price,  $11.50  a  ton, 
the  rule  contended  for  by  the  defendant  would  increase,  and  not 
diminish,  his  liability.  Is  not  the  contention,  while  it  is  fairly  legiti- 
mate, really  for  the  purpose  of  applying  a  rule  that  will  make  it 
difficult,  if  not  impossible,  for  the  plaintiff  to  make  the  required 
proof?  The  plaintiff  was  producing  by  the  same  process,  out  of 
the  same  raw  material,  several  marketable  products, — oil,  meal, 
cake,  hulls,  and  lint.  The  oil  is  the  chief  and  most  valuable  product, 
but  each  product  has  a  market  value.  The  defendant  insists  that, 
to  recover  for  the  breach  of  the  contract,  the  plaintiff  must  show 
the  profit  it  would  make  on  the  meal  at  the  contract  price,  and  there- 
fore show  what  it  costs  to  make  the  meal.  The  proof  would  be  diffi- 
cult, and  we  know  of  no  settled  rule  by  which  tbe  costs  of  the  ma- 
terial and  labor  could  be  apportioned  among  the  various  products. 
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We  do  not  say  that  damages  could  not  be  sufficiently  proved  to 
allow  a  recovery  on  such  a  basis,  but  we  do  hold  that  the  applica- 
tion of  such  a  rule  in  the  present  case  involves  such  difficulty  and 
uncertainty  that  it  should  not  be  applied  when  a  just  rule  of  easier 
application  exists.  In  Griffin  v.  Ck)lver,  16  N.  Y.  489,  495,  the  court 
said  that: 

''Cases  not  infrequently  occur  •  •  •  where  the  amount  of  damages  may 
be  estimated  in  a  variety  of  ways.  In  aU  such  cases  the  law  *  *  *  uni- 
formly adopts  that  mode  of  estimating  the  damages  which  la  most  definite  and 
certain."    8  Am.  &  Bng.  Enc.  Law  (2d  Ed.)  611. 

In  applying  rules  as  to  the  measure  of  damages  the  courts  musi 
have  regard  to  the  particular  facts  of  the  case  in  question.  Each  case 
is  sui  generis.  The  court  should  not  attempt  to  formulate  rules  in 
one  case  to  govern  all  possible  cases.  It  could  not  be  done  success- 
fully, any  more  than  a  definition  of  fraud  could  be  formulated  to 
cover  all  future  cases.  We  have  commented  on  the  different  rules 
generally  applied  to  cases  of  contract  of  sale  and  of  contract  for 
work  and  labor.  But,  without  disputing  about  names,  let  us  examine 
the  characteristic  features  of  this  case.  The  plaintiff  was  not  making 
one  product  only;  it  was  making  several,  obtained  from  the  same 
perishable  raw  material.  All  were  made  for  sale.  The  meal  sold 
to  the  defendant  was  not  the  chief  product.  When  notified  by  the 
defendant  that  he  would  not  take  the  meal,  the  plaintiff  could  not 
quit  making  it  without  stopping  the  mill  and  abandoning  its  busi- 
ness of  making  the  other  products.  To  do  this  the  plaintiff  would 
violate  its  other  contracts  as  to  oil,  hulls,  and  lint.  The  case  is  not 
analogous  to  a  contract  to  make  a  soda-water  apparatus,  as  in  Tufts 
V.  Lawrence,  77  Tex.  526,  4  8.  W.  165,  where  only  one  chattel  and 
two  contracting  parties  are  concerned;  nor  is  it  strictly  analogous 
to  a  contract  to  manufacture  cornshellers,  as  in  Kingman  &  Oo. 
V.  Western  Mfg.  Co.,  34  C.  C.  A.  489,  92  Fed.  486,  where  only  one 
thing  is  being  produced  out  of  the  same  raw  material.  Cornshellers, 
or  agricultural  implements,  cannot  be  said  to  have  a  well-estab- 
lished market  value,  like  cotton,  wheat,  or  cotton-seed  meal.  The 
courts  may  say  in  some  cases  that  the  work  should  be  stopped  on 
notice  by  one  party  of  an  abandonment  of  the  contract,  but  in  a  case 
like  the  present  one  it  would  be  impossible  to  fairly  apply  such  a 
rule.  The  plaintiff  must  go  on  with  its  work,  its  regular  business. 
One  incident  of  its  work  is  to  produce  the  meal.  On  the  defend- 
ant's refusal  to  receive  it  according  to  his  contract,  it  having  fallen 
in  price,  he  is  justly  liable  for  damages,  and  the  fairest  and  most 
certain  measure  of  damages  is  the  difference  between  the  market 
value  and  the  contract  price.  The  circuit  court  erred  in  the  in- 
structions given  the  jury  as  to  the  measure  of  damages.  The  judg- 
ment of  the  circuit  court  is  reversed,  with  instructions  to  grant  a 
new  trial,  and  to  proceed  in  conformity  to  the  opinion  of  this  court 
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(90  Fed.  356.) 

PLATT  et  al.  v.  VERMILLION  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  23,  1900.) 

No.  804. 

I  Rbs  Judicata— Persons  Concluded— Adjudication  of  Boundary. 

A  judgment  in  an  action  between  individuals,  determining  tliat  land 
claimed  by  one  party  under  a  filing  made  thereon  as  public  land  of  the 
state  was  not  public  land  subject  to  such  filing,  but  was  included  within  a 
tract  previously  granted,  Is  not  conclusive  upon  the  state,  nor  does  It  ren- 
der the  question  res  Judicata  as  against  one  subsequently  filing  thereon, 
who  was  not  a  party  or  privy,  to  the  action. 
&  Boundaries — Determining  Survey— Reversal  of  Califs. 

Where,  in  a  suit  involving  the  determination  of  a  boundary,  if  effect  was 
given  to  one  of  the  calls  for  distance  in  the  field  notes  of  the  survey, 
the  last  call  was  short,  and  left  the  survey  unclosed,  unless  extended,  other 
calls,  having  reference  to  the  lines  of  other  surveys,  must  be  ignored,  and 
the  quantity  of  land  embraced  in  the  survey  largely  exceeded  that  In- 
tended, it  was  not  error  to  charge  that,  if  the  Jury  believed  that  the  lines 
and  boundaries  of  the  survey  could  be  more  certainly  and  definitely  ascer- 
tained thereby,  the  calls  of  the  survey  might  be  reversed,  and  the  lines 
traced  the  other  way  from  the  point  of  beginning,  by  which  the  shortening 
of  only  one  line  was  necessary  to  give  effect  to  all  the  other  calls,  and  to 
make  the  quantity  of  land  approximately  what  was  intended;  and  this 
whether  it  was  found  that  the  survey  wrs  actually  run  upon  the  ground 
or  not. 
Z.  Same— Evidence— Subsequent  Surveys  Calling  for  Common  Boundary. 

Where  surveys  are  run  and  marked  on  the  ground,  the  line  so  made  gov- 
erns over  a  call  in  the  field  notes  for  the  line  of  a  previous  survey  as  a  com- 
mon boundary,  and  such  call  does  not  necessarily  bind  the  two  surveys 
together. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

The  plaintiffs  in  error  instituted  two  actions  of  trespass  to  try  title  against 
the  defendants  in  error,  which  actions  were  consolidated  and  tried  as  one 
cause.  Plaintiffs  in  error,  in  their  first  amended  original  petition,  charge  that 
on  January  1,  1895,  they  were  lawfully  seised  and  possessed  of  the  following 
lands,  situated  in  Archer  county,  holding  the  same  in  fee  simple,  and  allege 
that  on  January  1,  1895,  the  defendants  In  error  entered  upon  said  premises, 
and  with  force  ejected  them,  and  now  unlawfully  withhold  the  possession 
thereof  from  them,  to  their  damage  $5,000,  and  pray  for  the  restitution  of 
said  premises  and  for  their  damages,  costs,  etc.    The  defendants  in  error,  some 

II  in  number,  filed  their  special  plea  to  the  jurisdiction  of  the  circuit  court 
of  the  United  States,  alleging  that  they  havj  never  claimed  said  land  jointly, 
but  have  at  all  times  asserted  a  separate. claim  to  their  own  tract,  and  to  no 
more,  and  describe  that  portion  of  the  land  claimed  by  each  defendant,  which 
in  amount  and  value  would  be  below  the  jurisdictional  amount  of  the  circuit 
court,  which  special  plea  to  the  jurisdiction  was  overruled  by  the  court. 
Thereupon  the  defendants  in  error  filed  and  presented  to  the  court  their  original 
answer  and  special  plea  of  res  ad  judicata,  as  follows: 

"Original  Answer  and  Plea  of  Res  Adjudlcata. 

"Filed  Oct.  13,  1898. 

^In  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Texas. 
"Mrs.  Agnes  Piatt  v.  A.  Vermillion  et  al. 

"Now  come  the  defendants,  and  for  special  plea  herein  say  that  the  plain- 
tiffs ought  not  to  have  and  maintain  our  aforesaid  action  against  them,  because 
they  say  that  the  matter  which  the  plaintiffs  attempt  to  litigate  by  this  suit 
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has  already  been  determined  by  a  court  of  competent  jurisdiction,  as  herein- 
after stated,  and  that  the  matter  is  now  in  res  ad  judicata  as  to  the  said 
defendants,   and  plaintiffs  plead  said   matter   in  res  adjudicata.   as   follows: 

Defendants  show  that  heretofore,  to  wit,  on  the day  of  July,  ISIH.  one 

C.  C.  Davis  filed  a  certain  suit  in  the  district  court  of  Arclier  coimty.  Texas, 
a^nst  W.  M.  Coleman,  Clyde  D.  V.  Hunt,  and  Mrs.  Lula  P.  Hunt  to  recover 
the  title  to  and  possession  of  1(50  acres  of  land  in  Archer  county.  Texas,  and 
that  at  the  same  time  E.  A.  McDonald  filed  another  suit  in  the  same  court 
against  the  same  defendants  to  recover  160  acres  near  the  other  tract  of  land, 
to  wit,  the  one  claimed  by  Davis.  The  defendants  answered  in  said  causes, 
and  afterwards,  to  wit,  at  the  August  term,  18i)4.  of  the  district  court  of 
Archer  county,  said  causes  were  consolidated  by  order  of  the  court,  and  there- 
after prosecuted  under  the  name  and  style  cf  *C.  C.  Davis  et  al.  vs.  W.  M. 
Coleman  et  al.,'  and  the  court  entered  an  order  changing  the  venue  in  said 
court  to  the  district  court  of  Jack  county,-  Texas;  and  on  the  20th  day  of 
March,  1895,  said  cause  came  on  for  trial  In  the  district  court  of  Jack  county, 
Texas,  and  resulted  in  a  judgment  for  the  plaintiffs  E.  A.  McDonald  and  G.  C. 
Davis  against  all  of  said  defendants  for  the  title  to  and  possession  of  said 
land.  From  this  judgment  the  defendants  appealed  to  the  court  of  civil  ap- 
peals for  the  Second  supreme  judicial  district  of  Texas,  and  on  the  21st  day 
of  March,  1806.  said  judgment  was  duly  aflSrmed  by  the  said  court.  An  appli- 
cation was  made  for  rehearing,  which  was  in  all  things  overruled  by  said 
court,  from  which  the  defendants  applied  to  the  supreme  court  of  Texas  for  a 
writ  of  error,  and  their  application  was  dismissed  for  want  of  juriSiliction.  and 
thereby  the  said  judgment  became  final  and  conclusive  as  between  the  parties 
thereto  and  as  against  all  persons  claiming  by,  through,  or  under  them.  De- 
fendants show  that  the  question  In  controversy  in  this  case  and  the  question 
Involved  In  the  case  of  Davis  et  al.  vs.  Coleman  et  al.,  as  above  stated,  are 
one  and  the  same,  and  that  the  sole  question  in  each  case  is  as  to  the  true 
location  of  the  north  line  of  tue  Brazos  county  school-land  survey,  situated  in 
Archer  county,  Texas,  and  the  true  location  of  the  John  Minter  and  other 
surveys,  north  of  said  Brazos  county,  some  of  which  were  owned  by  said 
Lula  P.  Hunt  at  the  time  of  the  trial  of  said  cause  and  at  the  Institution  of 
the  said  suit;  and  defendants  show  that  the  present  plaintiffs  in  this  suit 
claim  title  only  and  solely  through  the  said  Lula  P.  Hunt,  arising  after  the 
institution  of  said  suits,  and  that  the  true  question  in  each  case  was  as  to 
whether  there  is  a  strip  of  land  between  the  Brazos  county  school  land  on  the 
south  and  the  John  Minter  and  H.  &  T.  C.  Ry.  sui*veys  on  the  north;  and 
defendants  further  show  that  in  said  judgment  it  was  fully  determined  and 
conclusively  established  that  the  said  strip  was  not  embraced  in  any  of  plain- 
tiffs' said  surveys,  and  that  the  title  was  not  in  plaintiffs  to  said  land;  that ' 
the  said  Davis  and  McDonald  each  claim  160  acres  of  said  land  strip,  and 
the  defendants  in  this  case  each  claim  160  acres  of  said  strip,  and  that  the 
effect  of  said  judgment  was  to  fully  establish  the  fact  that  the  plaintiffs  herein 
and  their  vendor,  Mrs.  Lula  P.  Hunt,  had  no  title  to  said  strip.  Defendants 
further  show  that  said  strip  contains  in  all  about  2.000  acres,  and  lies  wholly 
on  the  north  side  of  the  said  school-land  survey;  that  in  the  year  1807,  at  a 
regular  term  of  the  district  court  of  Clay  county,  Texas,  in  a  certain  cause 
therein  pending  wherein  J.  T.  S.  Gant,  E.  C.  Simmons,  and  W.  H.  Keen  were 
plaintiffs  and  one  C.  W.  Word  and  Robert  Houssells  were  defendants,  a  part 
of  the  same  strip  was  Involved,  and  the  question  presented  was  as  to  the  true 
north  line  of  the  Brazos  county  school  land,  and  the  tnie  south  line  of  the  sur- 
veys belonging  to  the  said  Word  on  the  north  of  said  school  land  lying  due  east 
of  said  Minter, — the  question,  in  other  words,  being  as  to  whether  there  was 
a  strip  of  land  not  Included  in  said  Brazos  county  and  said  Word  surveys; 
that  on  the  trial  of  said  cause  m  said  cou-^  a  judgment  was  rendered  in 
favor  of  said  plaintiffs,  and  it  was  found  and  established  that  there  was  a 
vacant  strip  of  land  between  said  surveys,  being  a  part  of  the  same  strip  in- 
volved in  this  case.  That  said  judgment  so  rendered  is  now  final  and  conclu- 
sive, and  has  never  been  appealed  from,  and  that  by  the  rendition  of  said 
judgment  it  has  become  and  is  now  res  adjudicata  as  bet\\'een  all  the  parties 
to  said  suit,  and  is  stare  decisis  herein.  Wherefore  plaintiffs  say  that  the 
said  judgments  herein  mentioned  fully  establish  the  fact  that  the  plaintiffs 
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ought  not  to  prevail  in  this  action,  and  that  the  land  for  which  the  plaintiffs 
are  suing  is  a  part  and  parcel  of  the  strip  of  vacant  land  lying  between  said 
Brazos  school  land  and  the  old  survey  on  rhe  north  thereof,  and  leaves  no 
room  for  controversy  or  doubt  that  the  defendants  are  entitled  to  said  land. 
Wherefore  defendants  plead. said  Judgments  in  bar  of  this  action  and  pray  for 
Judgment  for  the  title  to  and  possession  of  said  land,  and  for  all  costs  of 
suit  and  general  relief.  F.  E.  Dycus,  for  Defts." 

••And  now  come  the  defendants,  and  each  for  himself  disclaims  all  rights, 
title,  and  interest  In  and  to  the  lands  in  controversy,  except  that  each  defend- 
ant claims  only  the  tract  of  land  described  as  belonging  to  him  in  said  original 
plea  in  abatement,  etc.  And  each  defendant  says  that  he  never  did  claim  or 
possess  any  of  the  said  land  except  ^said  tracts,  and  that  he  has  never  claimed 
any  land  Jointly  with  his  co-defendants,  but  severally  only;  that  is  to  say, 
the  defendants  have  each  claimed  the  tracts  respectively  claimed  by  him  in 
his  plea,  and  disclaimed  as  to  all  other  land.  As  to  the  tract  described  and 
claimed  by  him  in  said  plea  (said  plea  being  here  referred  to  and  made  a  part 
hereof)  he  pleads  not  guilty,  and  says  that  he  is  not  guilty  of  the  said  supposed 
wrongs,  injuries,  and  trespasses  laid  to  his  charge,  nor  any  or  either  of  them, 
in  the  manner  and  form  as  alleged  by  plaintiffs,  and  of  this  he  puts  himself 
upon  the  country.  F.  E.  Dycus,  Attorney  for  Defts." 

In  reply  to  the  original  answer  and  special  plea  filed  by  defendants  In  error, 
the  plaintiffs  In  error  filed  and  presented  to  the  court  their  first  supplemental 
petition  and  plea  of  res  adjudlcata,  as  follows: 

••Now  at  this  come  Mrs.  Agnes  Piatt  and  Mrs.  Lula  P.  Hunt,  plaintiffs  herein, 
and  file  this,  their  first  supplemental  petition  in  this  cause,  and  by  way  of 
replication  to  defendants'  original  answer  filed  herein  deny  all  and  singular  the 
allegations  and  averments  therein  set  out,  and  call  for  strict  proof  of  the  same. 
Wherefore  they  pray  as  In  their  first  amended  original  petition. 

••And  by  way  of  further  replication  to  defendants'  original  answer  these 

plaintiffs  say:    That  heretofore,  on  the day  of ,  1890,  Mrs.  Lula 

P.  Hunt,  then  Mrs.  Lula  P.  Dickey,  was  the  sole  owner  and  holder  In  fee  simple 
of  the  lands  and  tenements  set  out  and  described  in  plaintiffs'  first  amended 
original  petition,  claiming  and  holding  the  same  as  a  part  of  the  four-league 
grant  in  the  name  of  the  Brazos  county  school  land.  That  on  the  day  and 
date  aforesaid  Warren  West,  Polk  West,  D.  T.  Meredith,  and  W.  D.  Youngblood 
filed  upon  said  land,  claiming  the  same  to  be  vacant  and  unappropriated  public 
domain  of  the  state  of  Texas,  and  as  such  subject  to  their  file  and  settlement 
under  the  homestead  donation  laws  of  said  state.  That  the  said  Mrs.  Lula 
P.  Hunt,  then  Dickey,  Instituted  her  action  of  trespass  to  try  the  title  In  the 
circuit  court  of  the  United  States  for  the  Northern  district  of  Texas,  at  Graham, 
against  said  parties,  claiming  said  land  to  be  a  part  of  her  said  Brazos  county 
school-land  grant,  and  as  such  not  subject  to  the  files  and  settlement  of  said  par- 
ties. That  said  parties  answered  in  said  cause,  and  were  represented  therein  by 
counsel.  That  said  cause  was  styled  on  the  docket  of  said  court  as  *No.  179, 
Mrs.  Lula  P.  Dickey  v.  Warren  West  et  al.'  That  on  the  27th  day  of  October, 
1890.  said  cause  was  tried  by  said  court,  and  Judgment  duly  rendered  therein 
In  favor  of  the  said  Mrs.  Lula  P.  Dickey.  That  It  was  thereby  determined 
and  adjudged  by  said  circuit  court  of  the  United  States  that  said  land  was  a 
part  of  the  Brazos  county  school  land,  and  was  not  vacant  and  unappropriated 
public  domain  of  said  state,  and  not  subject  to  the  files  of  said  parties.     And 

these  plaintiffs  further  aver  and  charge  that  on  the day  of ,  1890, 

Mrs.  Lula  P.  Hunt,  formerly  Dickey,  was  the  legal  and  equitable  owner  and 
holder  in  fee  simple  and  In  the  peaceable  possession  of  the  land  set  out  and 
described  in  plaintiffs'  first  amended  original  petition  filed  herein;  that  on  said 
day  and  date  R.  K.  Dunlap,  Mrs.  Woodward,  J.  B.  Watson,  G.  W.  Edgin,  S. 
Kuykendall.  G.  L.  Allen,  and  J.  T.  S.  Gant  entered  upon  said  lands,  claiming 
the  same  to  be  vacant  and  unappropriated  public  domain  of  said  state,  and  as 
such  subject  to  their  files  and  settlement  under  the  homestead  donation  laws 
of  said  state.  That  the  said  Mrs.  Lula  P.  Dickey  Instituted  suit  In  the  circuit 
court  of  the  United  States  for  the  Northern  district  of  Texas,  at  Graham, 
against  said  parties.  That  said  cause  was  styled  on  the  docket  of  said  court 
as  'No.  178.  Mrs.  Lula  P.  Dickey  v.  TuUy  Wllburne  et  al.'  That  on  the  27th 
day  of  October,  1890,  said  cause  was  duly  tried  by  said  court,  both  plaintiffs 
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and  defeDdants  therein  being  represented  by  connsel,  and  judgment  was  ren- 
dered therein  for  Mrs.  LnU  P.  Dickey;  said  conrt  holding  that  said  land  was  a 
part  of  the  Brazos  county  school-land  grant,  and  not  a  part  of  the  vacant  and 
unappropriated  public  domain  of  said  state.    Plaintiffs  further  aver  that  on 

the day  of ,  1892,  J.  T.  S.  Gant  and  G.  W.  Edgin  again  entered  upon 

said  land,  claiming  the  same  as  vacant  and  unappropriated  public  domain  of 
said  state,  and  as  such  subject  to  their  file  and  settlement  under  the  homestead 
laws  of  said  state.  That  said  parties  Instituted  the  suit  in  the  district  court 
of  Archer  county,  Texas,  each  claiming  160  acres  of  the  land  hereinbefore 
set  out,  which  said  causes  were  consolidated  and  prosecuted  under  the  style 
of  'J.  T.  S.  Gant  et  al.  v.  W.  M.  Coleman  et  al..  No.  186.'  That  defendant  Mrs. 
Lula  P.  Hunt,  then  Dickey,  and  W.  M.  CJoleman,  her  foreman,  were  defendants 
in  said  cause.  That  defendants  therein,  to  wit,  Mrs.  Lula  P.  Dickey  and  W.  M. 
Coleman,  claimed  said  land  as  a  part  of  the  Brazos  county  school-land  grant, 
and  as  such  not  subject  to  the  files  and  settlement  of  said  parties.  That  the 
Bald  cause  was  tried  by  the  said  court  on  the  4th  day  of  March,  1892,  all  of  said 
parties  being  present,  and  represented  by  counsel.  That  said  court  rendered 
judgment  in  said  cause  for  Mrs.  Lula  P.  Dickey  and  W.  M.  Coleman  for  said 
land,  thereby  holding  and  finding  that  said  land  was  a  part  of  the  Brazos 
school-land  grant,  and  not  vacant  and  unappropriated  public  domain,  and  not 
subject  to  file  and  settlement  of  said  parties  under  the  homestead  donation 
laws  of  said  state.  That  said  case,  after  the  rendition  of  said  judgment  as 
aforesaid,  was  by  the  said  Gant  and  Edgin  appealed  to  the  court  of  civil  ap- 
peals of  said  state  sitting  at  Ft  Worth,  Texas,  which  judgment  and  decree 
was  by  the  court  of  civil  appeals  in  all  things  affirmed,  thereby  holding  that 
said  lands  were  a  part  of  the  Brazos  county  school-land  grant  as  aforesaid. 
That  all  of  said  judgments  were  rendered  by  courts  of  competent  jurisdiction, 
and  are  in  full  force  and  effect,  and  are  unreversed.    Plaintiffs  further  aver 

and  charge  that  on  the day  of ,  1894,  Mrs.  Lula  P.  Hunt,  joined 

by  her  husband,  Clyde  D.  V.  Hunt,  being  the  legal  and  equitable  owner  and 
holder  in  fee  simple  of  the  lands  set  out  and  described  in  her  first  amended 
original  petition,  and  beiug  In  the  actual  possession  of  the  same,  in  order  and 
for  the  purpose  of  checking,  restraining,  preventing,  and  avoiding  the  annoy- 
ance and  heavy  expense  of  continued  litigation  over  said  land  with  any  and  all 
persons  who  should  settle  upon  said  land,  claiming  the  same  as  vacant,  filed 
her  bill  in  equity  in  the  circuit  court  of  the  United  States  for  the  Northern  dis- 
trict of  Texas,  at  Graham,  claiming  said  land  as  a  part  of  the  Brazos  county 
school-land  grant  in  Archer  county,  and  alleging  that  said  land  was  not  vacant 
and  unappropriated  public  domain,  and  was  not  subject  to  settlement  under  the 
homestead  laws  of  said  state,  and  further  alleging  that  one  T.  M.  Cecil,  sur- 
veyor of  Archer  county,  Texas,  had  surveyed  and  was  continually  surveying 
and  accepting  files  upon  said  land  as  vacant  and  unappropriated  domain  under 
the  statute  regulating  homestead  donations;  that  said  cause  was  determined  and 
adjudicated  by  said  court  on  the  18th  day  of  October,  1894,  and  a  decree  ren- 
dered by  said  court  in  favor  of  said  Mrs.  Lula  P.  Hunt  against  the  said  T.  M 
Cecil  as  such  county  surveyor  of  Archer  county,  Texas,  adjudging  said  land 
to  be  a  part  of  the  Brazos  county  school  land,  and  not  vacant  land,  and  forever 
and  perpetually  enjoining  and  restraining  the  said  T.  M.  Cecil  as  such  sur- 
veyor, his  agents,  deputies,  assistants,  and  successors  in  office,  and  attorneys 
from  accepting  any  file  or  files  upon  said  land  from  any  one  whomsoever,  and 
from  furnishing  any  one  with  field  notes  to  said  land,  or  any  part  thereof,  whc 
might  or  desired  to  claim  the  same  as  vacant  or  public  domain,  or  subject  to 
file  or  settlement  under  the  homestead  donation  laws  of  said  state.  Plaintiffs 
further  aver  and  charge  that  the  defendants  in  this  cause  daim  the  hind  in 
controversy  as  vacant  land  under  the  homestead  donation  laws  of  said  state; 
that  said  land  as  claimed  by  each  of  the  defendants  herein  is  a  part  of  the 
land  embraced  in  the  decrees  hereinbefore  set  out;  that  the  plaintiff  herein 
Mrs.  Lula  P.  Hunt  was  a  party  to  all  of  said  decrees;  that  the  land  involved 
herein  was  involved  in  all  of  said  causes;  that  the  law  and  foots  are  the  same 
in  this  cause  as  in  all  of  those  hereinbefore  set  out;  that  these  defendants 
are  urging  the  same  defense  and  setting  up  the  same  claim  from  the  same 
source  as  urged  in  all  of  said  causes;  that  defendants  knew  of  sudi  decrees, 
and  could  have  known  of  the  same  by  mere  Inquiry;  that  they  were  notorious 
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throughout  Archer  county.  Plaintiffs  further  aver  and  charge  that  by  reaaon 
of  the  rendition  of  said  decrees  as  aforesaid  the  fact  that  the  land  in  contro- 
Tersy  is  a  part  of  the  Brazos  county  school  laud,  and  that  it  is  not  vacant  and 
unappropriated  public  domain,  and  is  not  subject  to  file  and  settlement  under 
the  homestead  donation  laws  of  said  state,  has  become  a  settled  and  estab- 
lished f^ct,  and  is  now  res  adjudieata  as  to  all  persons  so  claiming  the  same, 
and  is  stare  decisis  herein.  Wherefore  these  plaintiffs  say  that  defendants 
cannot  be  heard  to  assert  such  claim,  and  that  the  decrees  herein  set  out  are 
a  bar  to  defendants'  claim;  wherefore  they  pray  as  in  their  first  amended  orig- 
inal petitioh." 

Demurrers  were  by  each  party  presented  to  the  court  touching  the  sufficiency 
of  the  separate  pleas  of  res  adjudieata  as  presented  by  plaintiffs  and  defendants 
in  error.  Said  demurrers  were  sustained  by  the  court,  and  both  pleas  of  res 
adjudieata  were  held  insufficient  as  a  plea  in  bar.  The  trial  was  had  before  a 
jury,  which  rendered  a  verdict  in  favor  of  the  defendants  in  error  for  the  land 
in  controversy,  and  thereupon  this  writ  was  sued  out. 

Stanley,  Spoonts  &  Thompson  and  B.  F.  Arnold,  for  plaintiffs  in 
error. 
F.  E.  Dycus,  for  defendants  in  error. 

Before  PABDEE,  McOOBMICK,  and  SHELBY,  Circuit  Judges. 

PABDEE,  Circuit  Judge  (after  stating  the  facts).  The  plaintiffs 
in  error  claim  the  land  in  controversy  to  be  a  part  of  the  Brazos 
county  school-land  grant  of  four  leagues,  and  that  in  former  judicial 
controversies  between  them  and  persons  other  than  the  defendants  in 
error  they  obtained  judgments  in  accordance  with  their  contention. 
The  defendants  in  error  deny  that  the  land  in  controversy  is  a  part  of 
the  Brazos  county  school-land  grant,  and  show  that  in  other  contro- 
versies between  the  plaintiffs  in  error  and  persons  other  than  the 
defendants  judgments  were  obtained  declaring  that  the  lands  in  con* 
troversy  were  not  included  in  the  Brazos  county  school  grant,  but 
were  vacant  lands  between  said  school  land  on  the  south  and  surveys 
on  the  north  of  it.  Defendants  in  error  further  contend  that  each 
and  all  of  said  surveys  were  located  on  the  ground  in  such  a  way  as 
to  leave  room  for  the  junior  surveys  under  which  they  claim. 

The  first  assignment  of  error,  which  takes  up  over  three  pages  of 
the  printed  transcript,  and  is  further  fortified  by  a  bill  of  exceptions 
showing  the  ruling  of  the  court,  is  to  the  effect  that  the  court  erred 
in  sustaining  the  demurrer  to  the  plaintiffs'  plea  of  res  adjudieata. 
In  regard  to  this  assignment,  counsel  for  the  plaintiff  in  error  say 
that  Sie  general  rule  in  regard  to  res  adjudieata  is  that  there  should 
be  a  concurrence  of  four  conditions:  (1)  Identity  in  the  thing  sued 
for;  (2)  identity  in  the  cause  of  action;  (3)  identity  of  persons  and 
parties  to  the  action;  and  (4)  identity  in  the  quality  of  the  persons  for 
or  against  whom  the  claim  is  made, — citing  Davis  v.  Brovni,  94  U.  8. 
423,  24  L.  Ed.  204;  Philipowski  v.  ^ncer,  63  Tex.  607,  and  other 
authorities.  But  they  claim  that  there  are  exceptions  to  the  general 
rule,  and  that  such  exceptions  become  the  rule  in  questions  of 
boundary  and  in  all  other  questions  in  which  the  general  public  may 
have  or  acquire  an  interest,  and  that  in  actions  of  this  character  a 
judgment  of  a  court  of  competent  jurisdiction  declaring  or  adjudi- 
cating the  fact  involved  concludes  all  persons,  whether  parties  to  the 
action  or  not.    The  adjudged  cases  and  textbooks  cited  in  support  of 
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this  proposition  do  not  sustain  it.  In  Bone  v.  Walters,  14  Tex.  564, 
567,  the  former  judgment  was  offered  as  a  muniment  of  title,  and  the 
court  held  that,  as  there  was  no  pretense  that  the  defendant  was  a 
bona  fide  purchaser,  it  was  wholly  immaterial  whether  or  not  he  was 
a  party,  or  had  notice  of  the  proceeding.  In  Girardin  v.  Dean,  49 
Tex.  243,  it  was  held  that  the  fact  that  the  parties  in  the  first  suit 
were  not  identically  the  same  as  those  in  the  second  was  no  answer 
to  the  plea  of  former  judgment  as  to  the  common  parties,  but  other- 
wise the  case  might  be  permitted  to  proceed  if  the  dismissal  of  the 
parties  still  left  the  court  with  jurisdiction.  In  State  v.  Wygall,  51 
Tex.  621,  the  court  held  that,  where  the  estate  of  a  deceased  person 
in  the  treasury  of  the  state  had  been  sued  for  and  recovered  by  one 
set  of  heirs,  another  set  of  heirs,  although  without  notice  of  the  judg- 
ment, could  not  sustain  another  suit  to  recover  from  the  state  until 
the  former  judgment  had  been  set  aside.  McCleskey  v.  State  (Tex. 
Civ.  App.)  23  S.  W.  518,  was  a  suit  to  dissolve  ^  municipality,  and 
the  court  held  that  a  judgment  in  a  former  suit  for  the  same  purpose 
was  identical  as  to  parties,  and  the  former  judgment  was  binding. 
In  Pitman  v.  Town  of  Albany,  34  N.  H.  577,  a  judgment  under  a 
statute  which  empowered  the  court  to  establish  a  public  boundary 
line  between  two  adjoining  towns  was  held  to  be  a  judgment  in  rem, 
and  conclusive  upon  all  persons.  In  Freem.  Judgm.  §§  157,  174-176, 
236,  nor  in  Bigelow,  E^top.  (2d  Ed.)  147,  is  there  any  text-book  law 
which  supports  the  pretensions  of  the  plaintiffs.  The  true  rule,  as 
applied  to  private  judgments,  seems  to  be  correctly  stated  in  Hunt 
V.  Haven,  52  N.  H.  162,  to  wit:  One  cannot  be  privy  in  estate  to  a 
judgment  or  decree  unless  he  derives  his  title  to  the  property  in  ques- 
tion subsequent  to  and  from  some  party  who  is  bound  by  such  judg- 
ment or  decree.  That  the  former  judgments  pleaded  in  this  case 
were  judgments  in  rem  or  public  judgments,  or  judgments  binding 
the  state,  cannot  be  successfully  asserted. 

Another  difficulty  in  regard  to  the  proposition  as  applicable  to  the 
present  case  is  that  the  record  does  not  show  whether  the  title  under 
which  the  defendants  in  error  claim  antedated  or  was  subsequent  to 
the  adjudications  pleaded  in  bar.  If  their  title  was  prior  to  such  ad- 
judications, it  is  very  difficult  to  see  how,  in  any  event,  they  could  be 
prejudiced  by  subsequent  judgments  rendered  in  suits  to  which  they 
were  not  parties  nor  privies.  If  the  title  was  subsequent  to  the  ad- 
judication, then  there  is  no  force  in  the  argument  of  counsel  for  the 
plaintiffs  in  error,  and  which  they  support  by  authority,  to  wit: 

"They,  being  In  reality  privies,  were  in  a  position  to  have  known  of  the 
pendency  of  the  action  in  which  the  decrees  were  rendered,  coold  have  made 
themselves  parties,  and  could  have  had  their  rights  adjudicated  in  either  action. 
Having  remained  silent  while  those  cases  were  being  adjudicated,  they  cannot 
now  be  heard  to  dispute  the  facts  they  have  established." 

Some  argument  has  been  presented  to  the  effect  that,  while  no 
particular  adjudication  declaring  these  lands  in  controversy  to  be  a 
part  of  the  Brazos  county  school-land  grant  is  res  adjudicata  against 
the  defendants  in  error,  yet  the  several  decisions  rendered  in  differ- 
ent suits  to  the  same  purport  should  have  the  effect  of  stare  decisis. 
This  argument,  if  otherwise  good,  is  subject  to  the  objection  in  this 
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case  that  from  the  record  the  decisions  are  shown  to  have  been  not 
all  one  way,  as  the  defendants  in  error  show  adjudications  which 
have  in  effect  declared  the  lands  in  controversy  not  to  be  a  part  of  the 
Brazos  county  school-land  grant. 

The  second  assignment  of  error  complains  of  the  ruling  and  the 
charge  of  the  court,  and  the  questions  presented  are  shown  in  the 
bill  of  exceptions,  to  wit: 

"Be  It  remembered  that  on  the  trial  of  the  above  styled  and  numbered  cause 
the  court  gave  the  Jury  special  charge  No.  2^  requested  by  defendants,  which 
was  as  follows:  *If  you  believe  from  the  evidence  in  this  cause  that  the 
beginning  comer  of  the  Brazos  county  school  land  was  located  upon  the 
ground,  and  that  the  lines  and  corners  of  said  school-land  grant  were  actually 
surveyed  by  the  locating  surveyor;  and  If  you  further  believe  from  the  evi- 
dence that  the  lines  and  boundaries  of  said  school-land  survey  can  be  more 
certainly  and  definitely  ascertained  by  beginning  at  said  beginning  corner, 
thence  running  north  2,396  vrs.,  thence  west  to  the  east  line  of  the  Griffin 
survey,  thence  south  on  the  east  line  thereof  to  the  N.  W.  comer  of  the 
Madison  county  school  land,  and  so  on  east  and  south  and  north  to  the  begin- 
ning, according  to  the  calls  in  said  grant, — then  you  are  authorized  to  so  locate 
said  calls,  if  you  believe  from  the  evidence  that  all  of  the  landmarks,  courses, 
and  distances  called  for  in  said  grant  will  be  thereby  observed,  and  the  config- 
uration of  the  survey  preserved,  and  the  Intent  of  the  locating  surveyor  fol- 
lowed,'— to  which  special  charge  plain tifCs.  by  their  counsel,  except:  Because 
said  special  charge  was  not  authorized  by  the  evidence,  In  this:  That  the  tes- 
timony of  W.  C.  Twitty,  the  original  locating  surveyor,  shows  that  all  of  the 
lines  and  corners  of  said  Brazos  county  grant  were  not  located  and  mn  upon 
the  ground  (the  testimony  of  W.  C.  Twitty  being  attached  hereto,  marked 
'Exhibit  A');  and  because  said  special  charge  is  misleading  in  this:  The  jury 
could  and  would  infer  and  did  conclude  therefrom  that  they  were  thereby  au- 
thorized to  disregard  the  long  call  of  the  Brazos  county  grant  oh  the  west,  and 
thereby  cut  off  a  strip  on  the  north  thereof  717  vrs.  wide  north  and  south  (the 
field  notes  of  the  Brazos  county  school  land  and  contiguous  surveys  being  hereto 
attached,  marked  as  exhibits);  and  because  said  special  charge  authorized 
the  Jury  to  disregard  the  certain  caU  for  course  and  distance  in  the  Brazos 
county  grant  calls,  and  makes  such  course  and  distance  yield  to  an  uncertain 
caU  for  a  point  in  the  E.  B.  line  of  No.  113;  and  because  said  charge  does  not 
specifically  and  with  certainty  inform  the  jury  that,  before  the  calls  in  locat- 
ing a  grant  can  be  reversed,  it  must  be  definitely  shown  by  testimony  that  the 
entire  grant  and  all  lines  and  comers  thereof  were  actually  located  and  estab- 
lished upon  the  ground  by  the  original  locating  surveyor.  The  charge  in  con- 
troversy in  a  measure  limits  such  original  location  on  the  ground  to  the  be- 
ginning comer,  which  objections  were  overmled  by  the  court,  to  which  ruling 
the  plaintiffs  then  and  there  excepted,  and  now  here  in  open  court  tender  this, 
their  bill  of  exceptions,  and  pray  that  the  same  may  be  signed,  allowed,  and 
ordered  filed  and  made  a  part  of  the  record  in  said  cause." 

The  Exhibit  A  contains  the  testimony  of  W.  C.  Twitty  as  follows: 

"W.  C.  Twitty  testifies  that  he  was  71  years  old.  In  1854,  before  and  after, 
was  surveyor  and  land  locator.  He  had  done  some  locating  and  surveying  in 
Archer  county  from  1854  to  1860.  He  could  not  remember  the  exact  date. 
Witness,  with  Howeth,  located  the  Brazos  county  school  land,  4-leagues  grant, 
together  with  the  other  surveys.  The  Brazos  county  school  land  was  located 
on  the  ground.  It  was  not  an  office  survey.  The  north  call  of  the  west  line 
of  the  Brazos  county  where  it  calls,  thence  north  4,468  vrs.,  is  a  mistake.  I 
intended  in  this  call  to  run  the  full  distance  north.  I  did  not  intend  to  stop 
still  before  reaching  the  fuU  course  and  distance  as  called  for  in  this  call. 
Where  a  hearing  is  called  for  and  marked,  they  were  always  made.  Some  of 
the  comers  might  have  been  derived  from  some  other  surveys  I  had  made. 
Witness  further  testifies  that  he  could  not  state  whether  he  found  the  bearings 
at  the  beginning  corner  or  not.  but  said  that  he  must  have  located  said  school 
land  from  its  beginning  corner,  as  stated  in  the  field  notes.  Witness  was  un- 
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able  to  say  how  the  discrepancy  In  the  field  notes  of  the  Brazos  occurred-  He 
only  intended  to  give  the  Brazos  county  grant  its  quantity  of  4  leagues  of  land, 
and  did  not  intend  to  give  it  any  excess.  Witness  could  not  state  who  located 
the  W.  R.  Griffin  and  Sarah  Trsey,  lying  west  of  the  Brazos  school  land.  Does 
not  remember  whether  he  intended  to  abut  the  school-land  surrey  on  them  or 
not.  Witness  could  not  swear  that  he  ran  all  the  lines  and  established  all 
the  comers  called  for  in  the  field  notes  of  said  survey  on  the  ground;  will 
not  swear  that  he  ever  located  its  most  northern  west  comer  on  the  ground 
or  not.  He  could  not  state  whether  he  located  that  line  or  comer  on  the 
ground.  Witness  did  not  know  whether  or  not  he  made  the  N.  W.  corner  of 
the  Brazos  in  the  east  line  of  No.  113.  It  is  a. fact  that  witness  did  not  run 
the  whole  distance  of  the  west  line  on  the  ground.  It  is  a  fact  that  he  did  not 
intend  to  locate  the  north  line  or  the  N.  E.  comer  of  said  school  land  in  con- 
tlict  with  No.  34,  or  38,  or  any  other  survey.  He  did  not  intend  to  give  the 
Brazos  any  excess.  It  is  also  a  fact  that  he  intended  to  run  the  north  line 
due  east  from  its  N.  W.  corner,  allowing  only  about  10  degrees  variation." 

The  land  claimed  by  the  plaintiffs  in  error  is  shown  and  proved 
as  follows: 

"State  of  Texas.  District  of  CJooke. 

*Tlat  and  field  notes  of  a  survey  for  Brazos  county  of  four  leagues  of  land 
for  school  purposes  by  virtue  of  an  act  appropriating  certain  lands  for  a  gen- 
eral system  of  education.  Approved  Jan.  26th,  1839.  Situated  on  the  waters 
of  Little  Wichita.  Beginning  at  the  most  eastern  N.  E.  comer  of  No.  38,  In 
the  name  of  A.  Steme  and  Wm.  Duckworth;  thence  W.  1,900  vrs.  to  another 
N.  E.  cor.  of  same  sur.;  thence  S.  950  vrs.  to  another  N.  E.  comer  of  said 
survey;  thence  S.  3,534  vrs.  to  the  N.  E.  cor.  of  No.  60;  thence  W.  1,208  vrs. 
to  the  N.  W.  comer  of  No.  60  at  4,808,  the  N.  W.  comer  of  No.  61;  thence  S. 
800  vrs.  the  N.  E.  cor.  of  No.  65;  thence  W.  1,980  vrs.  the  N.  W.  cor.  of  the 
same;  thence  N.  800  vrs.  pass  the  S.  E.  cor.  of  No.  114,  4,112  vrs.  the  N.  E. 
cor.  of  No.  114;  thence  W.  7.650  vrs.  the  N.  W.  cor.  of  No.  114;  thence  N. 
4.486  vrs.  a  cor.  in  the  east  line  of  No.  113;  thence  E.  20,056  vrs.  a  cor.  in 
tlie  W.  line  of  No.  34;  thence  S.  2,396  vrs.  to  beginning.  Surveyed  Oct  4th, 
lSo4,  James  Mann, 

"John  A.  Knight, 

"Chainmen." 

"I,  William  C.  Twitty,  dept.  surveyor  for  the  CJooke  land  district,  do  hereby 
certify  that  the  foregoing  survey  was  made  according  to  law,  and  that  its 
limits,  boundaries,  and  corners,  with  the  marks,  natural  and  artificial,  are  truly 
described  in  the  foregoing  plat  and  field  notes. 

"William  C.  Tv^itty,  Dept  Sur.  O.  L.  D." 

**I,  Daniel  Montague,  district  surveyor  for  Ck>oke  land  district,  do  hereby  cer- 
tify that  I  have  examined  the  foregoing  plat  and  field  not^,  and  find  them 
correct,  and  that  they  are  recorded  in  my  ofiQce  in  Book  B,  page  570.  Given 
under  my  hand  at  Gainesville,  this  20th  day  of  Jan.,  1856. 

"Daniel  Montague,  Dist  Sur.  a  L.  D." 

"I  hereby  certify  that  the  above  survey  has  this  day  been  relocated  in  my 
oflice  this  22nd  day  of  Sept.,  1856.  J.  M.  Perry,  Dist  Sur.  C.  L.  D." 

**I,  J.  P.  Hart,  county  surveyor  of  Archer  county,  Texas,  do  hereby  certify 
that  the  pages  contain  a  trae  and  correct  copy  of  the  field  notes  and  certificates 
for  the  Brazos  county  school  land  as  by  the  records  in  my  oflSce  in  Book  C, 
pages  171  and  172.    Given  under  my  hand  this  April  27th,  1890. 

"J.  P.  Hart,  Surveyor,  Archer  County.  Texas." 

It  is  conceded  that  all  the  surveys  referred  to  in  the  plat  and  field 
notes  of  the  Brazos  county  school  land  were  about  the  same  period — 
1854  to  1856 — located,  surveyed,  and  patented,  and  no  question  is 
made  as  to  the  correctness  of  any  such  surveys.  It  appears  that 
the  disturbing  call  in  the  survey  of  the  Brazos  county  schooMand 
grant  is  the  (5dl  for  distance  in  the  west  line  of  the  same.  A  strict 
adherence  to  the  calls  for  distance  in  the  order  as  given  in  the  sur- 
vey locates  the  northwest  corner  of  the  grant  a  long  distance  north 
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of  any  corner  in  the  east  line  of  the  survey  No.  113,  leaves  the  call 
for  distance  on  the  east  line  short  717  varas,  and  the  survey  un- 
closed, unless  the  east  line  is  extended  that  distance,  produces  a 
conflict  not  intended  with  the  prior  survey  No.  34,  and  gives  the 
Brazos  county  school-land  survey  an  excess  of  3,400  acres  of  land. 
A  reversal  of  the  calls  permits  full  effect  to  be  given  to  each  and 
all  of  them  except  the  call  for  distance  in  the  west  line,  and  at  the 
same  time  gives  the  Brazos  county  school-land  grant  a  slight  excess 
of  land, — some  four  acres.  It  is  the  call  for  distance  in  the  west 
line  that  Twitty  now  says  is  a  mistake.  At  the  same  time  he  says, 
*1  intended  in  this  call  to  run  the  full  distance  north."  It  is  proper 
to  say  that  the  evidence  shows  that,  if  the  calls  for  course  and 
distance  are  followed  in  the  order  given,  but  the  surveys  on  the  south 
referred  to  are  disregarded,  the  grant  will  have  an  excess  of  1,900 
acres;  and  that,  if  tiie  calls  for  course  and  distance  are  reversed, 
and  the  surveys  on  the  south  referred  to  are  disregarded,  the  grant 
will  be  deficient  some  1,200  acres.  There  appears  to  be  no  good  rea- 
son why  the  surveys  on  the  south  referred  to  in  the  field  notes  should 
not  be  regarded,  as  it  is  not  doubted  that  the  said  grant  as  located 
is  bounded  on  the  south  by  said  surveys. 

••When  unmarked  lines  of  adjacent  surveys  ar^  caUed  for,  and  when,  from 
the  other  calls  of  such  adjacent  surveys,  the  position  of  such  unmarked  lines 
can  be  ascertained  with  accuracy,  and  when,  in  the  absence  of  all  evidence  as 
to  how  the  survey  was  actually  made,  there  arises  a  controversy  as  to  whether 
course  and  distance  or  the  unmarked  line  of  another  survey  shall  prevail,  we 
see  no  good  reason  why  the  survey  line  should  not  be  given  the  dignity  of  an 
•artlflclal  object,'  and  prevail  over  course  and  distance."  Maddox  v.  Fenner, 
79  Tex.  279,  291,  15  S.  W.  239. 

In  regard  to  excess  of  grant  and  a  reversal  of  calls  the  same  case 
holds: 

**The  caUs  of  a  survey  may  always  be  reversed,  and,  if  this  be  done  in  this 
case,  the  last  call  in  the  Stevens  patent,  or  the  one  950  varas  north  from  the 
William  Ryan  southwest  comer,  would  be  entitled  to  as  much  regard  as  the 
first  or  east  call  from  that  point  The  effect  of  reversing  the  calls  of  the 
Stevens  survey,  and  assuming  the  last  one  to  be  correct,  upon  the  survey  of 
plaintiffs,  has  not  been  discussed  by  counsel,  and  need  not  be  by  us.  It  is 
evident  that  the  ofllcer  who  made  the  Stevens  survey  did  not  discharge  his  duty 
accurately  in  every  particular.  His  failure  to  do  so  is  most  strikingly  shown 
Dy  the  quantity  of  the  land  included  in  the  survey,  if  he  actually  ran  the  lines 
according  to  the  surrounding  surveys.  Such  excess,  however,  has  never  been 
held  by  this  court  a  ground  for  disregarding  surveys  actually  made.  In  this 
case  the  greatness  of  the  excess  is  not  without  force  as  an  argument  indicating 
that  the  surveyor  actually  intended  to  make  the  Stevens  embrace  all  of  the 
land  left  by  the  surrounding  surveys."    79  Tex.  292,  15  S.  W.  239. 

In  Scott  V.  Pettigrew,  72  Tex.  321,  328,  12  S.  W.  163,  a  charge 
limiting  the  effect  of  the  excess  in  the  survey  of  a  land  grant  being 
under  consideration,  the  court  held: 

*'If  the  grant  was  for  land  located  between  older  surveys  having  marked  and 
identified  boundaries,  and  these  older  surveys  were  called  for  in  the  field  notes 
of  the  grant,  and  the  *footstep8*  of  the  surveyor  who  located  the  grant  could 
not  be  found  upon  the  ground,  then  excess  in  area  would  be  of  no  consequence, 
because  the  intent  to  grant  the  land  between  the  marked  boundaries  of  the 
older  surveys  would   be  clear.    Bigham  v.   McDowell,   69  Tex.   100.  i    But 

1  7  S.  W.  315. 
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where  no  older  surv^eys  are  called  for  in  the  grant,  and  there  is  nothing  indi- 
cating an  intent  to  embrace  in  the  grant  land  not  included  in  the  area  named, 
and  the  footsteps  of  the  surveyor  who  made  the  location  are  found  upon  a  part 
only  of  the  boundaries  of  the  grant,  we  think  the  Jury  should  not  be  in- 
structed to  fix  the  unmarl^ed  and  undefined  boundaries  regardless  of  the  fact 
of  excess.  The  fact  of  excess  in  area  should  have  been  left  to  the  jury  to  be 
considered  in  connection  with  all  other  evidence,  without  suggestion  from  the 
court  as  to  what  weight  it  was  entitled  to  in  determining  so  much  of  the  bound- 
aries as  were  not  identified  by  marks  and  objects  upon  tlie  ground." 

The  law  piresumes  that  all  surveys  are  actually  located  and  run 
upon  the  ground.  Staiford  v.  King,  30  Tex.  257,  270;  Phillips  v. 
Ayres,  45  Tex.  601;  Boon  v.  Hunter,  62  Tex.  582,  588;  Gerald  v. 
Fireeman,  68  Tex.  201,  204,  4  S.  W.  256;  Maddox  v.  Fenner,  supra. 

In  Phillips  V.  Ayres,  supra, — a  case  much  relied  upon  by  the  plain- 
tiffs in  error  herein, — the  court  found  from  the  evidence  that  it  was 
quite  probable  neither  the  western  nor  northern  limits  of  the  survey 
involved  were  ever  in  fact  run  by  the  surveyor;  and  it  is  said,  **If 
the  grant  were  identified  in  no  other  way  than  by  the  beginning  cor- 
ner, a  survey  might  be  constructed  from  it  by  the  calls  for  course  and 
distance;  but  we  are  reduced  to  no  such- necessity;"  and  the  court 
declared  and  applied  this  rule:  "The  order  in  which  the  surveyor 
gives  the  lines  and  corners  in  his  certificate  of  sun-ey  is  of  no  impor- 
tance to  find  the  true  position  of  the  survey.  Reversing  the  courses 
is  as  lawful  and  persuasive  as  following  the  order  of  the  certificate," 
— citing  Thomberry  v.  Churchill,  4  T.  B.  Mon.  32,  which  case  we  have 
examined,  and  find  that  therein  the  rule  as  above  given  was  declared, 
and  no  limitation  to  its  application  expressed.  Referring  to  the  last- 
cited  case  and  Ayers  v.  Watson,  113  U.  S.  594,  5  Sup.  Ct.  641,  28  L. 
Ed.  1093,  we  find  in  Ayers  v.  Harris,  64  Tex.  300,  a  case  involving 
the  same  Moreno  grant,  the  following: 

**The  present  case  differs  materially  from  the  two  cases  just  cited  in  this 
important  particular:  That  the  evidence  of  Johnson  and  Duty  both  shows  that 
aU  the  lines  of  the  Moreno  grant  were  actually  traced  and  measured  upon  the 
ground,  whUe  in  the  case  of  Phillips  v.  Ayres  there  was  no  such  proof,  and 
the  west  and  north  lines  were  treated  in  the  opinion  of  Judge  Moore  in  that 
case  as  lost  lines,  or  at  least  as  lines  that  had  not  been  found;  and  in  the 
later  case,  decided  in  the  supreme  court  of  the  United  States,  the  evidence  was 
that  Johnson  marked,  without  measuring  the  east  line  of  the  grant,  from  the 
northeast  corner  to  the  southeast  comer  on  the  river.  If  it  Is  permissible  to 
reverse  the  calls,  and  trace  the  lines  a  different  way  from  that  indicated  in 
the  field  notes,  in  cases  where  the  proof  shows  some  of  the  lines  were  not  ac- 
tually run  upon  the  ground,  but  their  length  was  determined  by  estimation  or 
calculation  simply,  it  seems  to  us  it  is  infinitely  less  hazardous  to  adopt  such 
a  rule  in  a  case  where  all  the  lines  are  shown  to  have  been  actually  meas- 
ured by  the  surveyor  who  made  the  original  survey.  The  object  of  all  rules 
which  have  been  formulated  by  the  courts  for  locating,  fixing,  and  determining 
boundaries  has  been  to  ascertain  and  discover,  if  possible,  the  footsteps  of  the 
surveyor;  and  in  this  way  identify  the  survey  that  was  actually  made,  and  it 
is  apparent  that  a  charge  which  prescribes  such  a  rule  for  the  conduct  of  the 
Jury  can  lead  to  no  mischievous  results.  We  conclude,  therefore,  that  the 
charge  complained  of  in  the  third  assignment  is  not  obnoxious  to  the  objec- 
tions urged  by  appellant." 

In  Ayers  v.  Lancaster,  involving  the  same  grant,  and  also  reported 
in  64  Tex.  305,  it  was  said  the  proof  show^  that  the  western  and 
northern  limits  of  the  survey  were  in  fact  run  and  measured  on  the 


Digitized  by 


Google 


PLATT   V.  VERMILLION.  565 

ground  by  the  surveyor,  and  the  reversal  of  the  calls  was  held  to  be 
proper.    But  the  court  said,  in  addition: 

•*We  are  of  opinion,  however,  that  it  would  not  be  proper  to  reverse  the 
caUs,  and  to  ran  in  reverse  from  the  southeast  corner  for  the  purpose  of  ascer- 
taining where  the  northeast  corner  would  be  found,  by  the  measurement  called 
for  in  the  grant,  if  in  fact  the  east  line  was  not  actually  measured  at  the  time 
the  survey  was  originaUy  made,  there  being  affirmative  evidence  showing  that 
the  western  and  northern  lines  were  actuaUy  measured  on  the  ground.  Whether 
aU  or  any  of  the  lines  were,  in  point  of  fact,  measured  on  the  ground  should 
be  submitted  to  and  decided  by  the  Jury;  and,  if  all  wei«  so  actuaUy  measured, 
then  the  calls  may  be  reversed;   if  not,  they  should  not  be."    Page  812. 

The  dictum  of  the  court  in  Ayers  v.  Lancaster,  to  the  effect  that  a 
reversal  of  the  calls  in  a  survey  can  only  be  permitted  when  the  lines 
are  all  actually  run  upon  the  ground,  is  in  conflict  with  the  case  of 
Phillips  V.  Ayres,  supra,  which  the  court  cited  with  approval,  and  wa« 
disoregarded  by  the  supreme  court  in  Maddox  v.  Fenner,  supra,  and  by 
the  court  of  civil  appeals  of  Texas  in  Hill  v.  Smith,  25  8.  W.  1079.  In 
the  last-mentioned  case  the  court  says: 

"We  believe,  in  ascertaining  the  boundaries  of  surveys,  where  aU  of  the 
calls  made  by  the  surveyor  cannot  be  strictly  observed,  as  few  should  be  dis- 
regarded as  can  be  consistently  done,  and  that  in  this  instance  the  proper  way 
to  locate  the  survey  Is  to  commence  at  the  beginning  comer,  and  run  in  both 
directions,  following  the  calls  in  the  patent  as  long  as  it  can  be  done,  and  then 
close  the  gap  In  the  manner  which  seems  to  be  most  consistent  with  all  the 
caUs.  By  doing  this  the  only  change  that  will  be  necessary  will  be  to  add  about 
150  varas  to  the  line  called  to  run  south  from  the  river  1,229  varas,  and  to 
change  the  call  from  this  point  on  the  river  for  Louisa  peak  from  N.,  18^  W., 
to  N.,  10%  W.,  which  would  have  the  effect  to  add  about  2,300  varas  to  the 
river  line.  The  amount  of  land  that  would  thus  be  included  in  the  survey,  we 
understand,  would  about  correspond  with  the  amount  called  for  in  the  patent. 
We  think  it  quite  probable  that  the  surveyors  who  testified  in  the  case  were 
right  in  their  conclusion  that  the  only  work  done  on  the  ground  in  making 
the  original  survey  was  the  meandering  of  the  river.  But  it  is  quite  evident 
that  the  surveyor,  in  making  his  calculations  to  include  the  amount  of  land 
desired,  estimated  the  distance  it  would  be  necessary  for  him  to  go  west  of  the 
surveys  on  the  south,  and  therefore  called  for  their  corners  and  lines;  and  the 
fact  that  he  made  a  mistake  as  to  the  stopt)ing  point  on  the  river  should  not 
have  the  effect  to  annul  all  these  calls  when  the  result  wiU  be  to  create  such  a 
decided  shortage  in  the  amount  of  land  intended  to  be  granted  by  the  patent. 
Had  the  surveyor  gone  entirely  around  the  survey,  his  footsteps  should  be 
followed,  notwithstanding  the  deficiency  in  quantity;  but  when  he  stops  on 
the  line,  and  undertakes  to  give  directions  as  to  the  route  to  be  taken  from 
that  point  to  the  place  of  starting,  w^itbout  himself  visiting  the  designated 
places,  these  directions  should  be  followed  in  such  way  as  to  best  locate  the 
ursLut  according  to  the  calls  thus  made.     Robinson  v.  Doss,  53  Tex.  496.** 

Simpkins  v.  Wells,  26  S.  W.  588,  is  a  case  where  the  supreme 
court  of  Kentucky  approved  the  reversal  of  calls  in  order  to  harmon- 
ize a  survey  as  far  as  possible,  and  apparently  did  not  trouble  them- 
selves to  inquire  whether  the  survey  was  actually  run. 

In  Avers  v.  Lancaster,  supra,  where  it  is  declared  obiter  that,  while 
the  calls  for  a  survey  may  be  reversed  when  the  lines  of  the  survey 
are  actually  upon  the  ground,  and  that  it  is  not  proper  to  reverse  the 
calls  of  a  survey  where  all  the  lines  are  not  actually  run  upon  the 
ground,  no  reason  for  such  a  rule  is  given  or  suggested,  and  we  find 
neither  in  the  arguments  reported  in  that  case  nor  in  the  briefs  and 
arguments  in  the  present  case  any  suggestion  or  reason  for  such  a 
rule.    The  only  reason  that  occurs  to  us  (there  may  be  others)  is  that 
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the  last  can  of  a  sun-ey  is  more  elastic  than  the  others,  it  being  sub- 
ject to  variance  both  as  to  course  and  distance,  in  order  to  close  the 
survey,  and  therefore  it  is  less  expressive  of  the  surveyor's  intention 
than  any  other  call.  Here  it  may  be  remarked  that  the  intention  of 
the  surveyor,  which  is  to  be  sought  in  settling  a  survey,  is  to  be  de- 
rived from  the  plat  and  field  notes  as  made  and  from  the  facts  and 
circumstances  as  they  existed  at  the  time  of  the  survey.  The  subse- 
quent declarations  of  the  locating  surveyor,  particularly  when  made 
40  years  after,  as  to  what  he  intended  as  to  the  running  and  extent 
of  lines  in  the  survev,  are  of  little,  if  anv,  value.  See  Avers  v.  Wat- 
son, 137  U.  S.  584,  597,  11  Sup.  Ct.  201,  34  L.  Ed.  803.  We  take  it, 
if  the  last  call  of  the  survey  is  more  elastic  than  any  other  call,  and 
y^t  where  the  survey  is  actually  run  on  the  ground,  and  the  calls  may 
be  reversed  so  as  to  follow  backward  the  footsteps  of  the  surveyor, 
that  in  an  office  survey,  where  there  are  no  footsteps  of  the  surveyor, 
and  the  plat  and  field  notes  are  the  result  of  calculation  and  estima- 
tion by  the  surveyor,  his  intention  being  to  have  a  survey  which  shall 
have  a  certain  quantity  of  land  within  certain  lines  and  boundaries, 
the  last  call  of  the  survey  is  just  as  good,  and  as  little  subject  to 
variation,  as  any  other  call.  Of  course,  it  is  to  be  understood  that, 
whether  the  survey  be  actually  run  on  the  ground  or  not,  a  reversal  of 
the  calls  is  not  to  be  allowed  in  disregard  of  natural  or  artificial  ob- 
jects called  for  in  the  plat  or  field  notes. 

The  testimony  of  Surveyor  Twitty,  supra,  is  conflicting  and  ir- 
reconcilable, and,  while  it  may  leave  a  strong  impression  that  the 
lines  of  the  Brazos  county  school-land  survey  were  not  actually  run 
upon  the  ground,  it  is  doubtful  whether  it  was  sufficient  to  overthrow 
the  legal  presumption  shown  by  authorities  hereinbefore  cited  that 
the  lines  of  all  surveys  are  actually  run  upon  the  ground;  and  cer- 
tainly the  question  whether  the  lines  of  the  Brazos  county  suney 
were  actually  run  upon  the  ground  was  a  question  for  the  jury.  See 
Ayers  v.  Watson,  supra.  If  the  jury  found — as  they  had  a  right  to 
do — that  the  presumption  of  law  above  mentioned  was  not  overcome 
by  the  conflicting  testimony  of  Twitty,  and  they  further  held  that  the 
lines  of  the  survey  were  actually  run  upon  the  ground,  then  it  is  in- 
disputable that  the  jury  had  a  right  to  reverse  the  calls  in  order  to 
harmonize  the  lines  of  the  survey.  On  the  other  hand,  if  the  jury 
found,  on  the  evidence  of  Twitty,  that  the  lines  of  the  survey  were 
not  actually  run  upon  the  ground,  yet,  as  we  have  shown  that  the 
rule  declaring  that  the  calls  of  an  office  survey  may  not  be  reversed 
is  of  doubtful  authority,  and,  even  if  sound,  ought  not  to  be  held  a 
hard  and  fast  rule  subject  to  no  exceptions;  and  as  we  have  shown 
that,  where  surveys  are  not  actually  run  upon  the  ground,  the  quan- 
tity of  land  intended  to  be  called  for  in  the  survey  is  a  material 
matter,  to  be  considered  in  determining  the  survey;  and  as  it  ap- 
pears that  the  real  question  at  issue  in  the  present  case  was 
whether  the  long  call  for  distance  in  the  west  line  of  the  Brazos 
county  school-land  survey  should  prevail  over  the  short  call  for  dis- 
tance in  the  east  line  and  several  other  calls  of  the  same  survey;  and 
as  it  appears  that  by  reversing  the  calls  all  the  call*  in  the  survey, 
with  the  exception  of  the  call  for  distance  in  the  west  line,  are  har- 
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monizedy  the  conflict  with  prior  surveys  is  avoided,  and  the  Brazos 
county  school  survey  given  its  full  quota  of  land, — we  are  of  opinion 
that  the  learned  judge  of  the  trial  court  might  very  properly  have 
instructed  the  jury  in  tiie  language  used  by  Judge  McCormick  in 
a  noted  and  much  litigated  case,  as  follows: 

"In  order  to  reconcile  or  elucidate  the  calls  of  a  survey  In  seeking  to  trace 
it  on  the  ground  the  comer  caUed  for  in  the  grant  as  the  •beginning'  comer 
does  not  control  more  than  any  other  comer  actuaUy  well  ascertained;  nor  are 
we  constrained  to  follow  the  calls  of  the  grant  in  the  order  said  calls  stand 
in  the  field  notes  there  recorded,  but  are  permitted  to  reverse  the  calls,  and  trace 
the  lines  the  other  way,  and  should  do  so  whenever  by  so  doing  the  land  em- 
braced would  most  nearly  harmonize  all  the  calls  and  the  objects  of  the  grant." 
Ayers  v.  Wateon,  137  U.  S.  598,  11  Sup.  Ct.  206,  34  L.  Ed.  809. 

This  was  approved  by  the  supreme  court,  and  the  opinion  con- 
<;lude8  as  follows: 

"If  an  insurmountable  difficulty  is  met  with  in  running  the  line.s  in  one  direc- 
tion, and  is  entirely  obviated  by  running  them  in  the  reverse  direction,  and  all 
the  known  caUs  of  the  survey  are  harmonized  by  the  latter  course,  it  is  only 
a  dictate  of  common  sense  to  follow  it*'  Page  604,  137  U.  S.,  page  208,  11 
Sup.  Ct,  and  page  811,  34  L.  Ed. 

In  either  view,  a  reversal  of  the  calls  was  proper,  and  the  charge 
complained  of  was  more  favorable  to  the  plaintiffs  in  error  than  the 
case  warranted,  and  any  error  of  the  court,  if  error  therein,  was  not 
prejudicial  to  them. 

The  third  assignment  of  error  complains  of  the  refusal  of  the  trial 
judge  to  give  the  following  special  charges: 

"You  are  further  charged  by  the  court  that,  when  unmarked  lines  of  adjacent 
surveys  are  called  for  by  the  field  notes  of  contiguous  surveys,  and  such  un- 
marked lines  can,  from  other  caUs,  be  ascertained  and  located  with  certainty, 
such  unmarked  lines,  under  such  circumstances,  are  given  the  dignity  of  an  arti- 
ficial object.  Therefore,  if  you  find  from  the  evidence  in  this  case  that  the 
north  Une  of  the  Brazos  county  school-land  survey  can  be  located  with  cer- 
tainty, either  from  its  own  calls  and  corners  or  from  the  calls  and  corners  of 
contiguous  survieys,  then  such  north  line  becomes  an  artificial  object,  which 
wiU  control  course  and  distance;  and  if  you  find,  from  the  evidence,  that  such 
line  can  be  so  established,  and  that  the  surveys  lying  north  of  such  line,  to  wit, 
the  John  Minter  S.  P.  R.  R.  Co.  survey,  the  H.  H.  Duff  survey  No.  8,  H.  &  T. 
C.  R.  R.  Co.  surveys,  Nos.  1,  2,  and  3,  call  for  the  northern  boundary  line  of 
said  Brazos  county  school-land  survey  as  a  common  divisional  line,  then  no 
vacancy  can  occur  between  such  survey  and  the  Brazos  county  school  land, 
and  you  wiU  find  for  the  plaintiffs."  "The  testimony  in  this  case  shows  that 
there  was  no  vacancy  existing  north  of  and  adjoining  the  Brazos  county  school 
land  at  the  time  of  the  attempted  appropriation  of  the  land  claimed  by  the 
defendants  in  this  suit,  because,  without  reference  to  the  true  location  of  the 
north  line  of  the  Brazos  county  school  land,  the  surveys  north,  to  wit.  the  John 
Minter  S.  P.  R.  R.  Co.  survey,  H.  H.  Duff  survey  No.  8,  H.  &  T.  C.  R.  surveys 
1,  2,  and  8,  all  call  for  the  north  boundary  line  of  the  Brazos  county  school 
land,  and  exclude  the  existence  of  a  vacancy,  and  therefore  your  verdict  will 
be  for  the  plaintiffs.  Both  of  said  charges  being  necessary  from  the  field 
notes  of  the  John  Minter,  H.  H.  Duff,  and  H.  &  T.  C.  R.  CO.  surveys,  and  the 
testimony  of  T.  M.  Cecil  and  J.  P.  Hart.  Said  field  notes  showing  that  these 
surveys  were  located  from  the  north  line  of  the  Brazos  county  school  land  and 
each  and  all  were  tied  to  such  north  line  as  a  common  divisional  line,  and 
could  not  be  separated  to  admit  of  a  vacancy  between  them." 

It  appears  from  the  testimony  of  Hart,  surveyor,  who  located  the 
Minter  and  a  tier  of  surveys  east  of  it,  that  he  began  the  said  Minter 
survey  at  a  point  10,471  varas  north  of  the  common  southwest  cor- 
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ner  of  the  H.  S.  Smith  survey  Ko.  68,  and  the  southeast  comer  of 
the  Sarah  Ursey  survey  as  fixed  by  a  large  elm  bearing  tree,  well 
marked,  which  corner  and  tree  were  fouud  and  identified,  and  then 
located  said  surveys  by  running  out  their  boundaries  on  the  ground 
and  establishing  the  southwest  and  southeast  corners  of  the  said 
Minter  survey  by  driving  a  stake  in  the  ground  at  each  comer,  and 
at  the  same  time  located  the  other  surveys  ea«t  of  said  Minter  sur- 
vey covering  the  same  ground  now  covered  by  surveys  Nos.  1,  2, 
and  3  in  the  name  of  the  H.  &  T.  C.  R.  Co.  If  the  Brazos  county 
school-land  survey  waa  determinable  by  reversing  its  calls,  and 
giving  effect  to  the  short  call  on  the  east  line  and  the  call  for  a 
corner  in  the  east  line  of  No.  113,  there  would  be  a  strip  of  vacant 
land  between  said  Brazos  county  school-land  survey  and  the  above- 
mentioned  surveys  actually  located  and  surveyed  on  the  ground. 
The  first  propositioil  contained  in  the  above  assignment  was  cor- 
rectly refused,  because  it  directed  the  jury  to  ^sregard  the  above 
testimony.  See  Gerald  v.  Freeman,  supra;  Adams  v.  Crenshaw, 
74  Tex.  114,  11  S.  W.  1082;  Busk  v.  Manghum  (Tex.  Civ.  App.)  3T 
S.  W.  459;  Colonization  Co.  v.  Flippen  (Tex.  Qv.  App.)  29  S.  W.  813. 
The  second  proposition  was  also  correctly  refused,  because  it  dis- 
regarded the  testimony  of  J.  P.  Hart  and  T.  M.  Cecil,  surveyors, 
and  was  otherwise  against  the  evidence  in  the  case. 

The  last  assignment  of  error  is  that  the  court  erred  in  overmling 
the  plaintiffs'  motion  for  a  new  trial,  and  needs  no  consideration. 

As  none  of  the  errors  assigned  are  well  taken,  and  as  we  discover 
no  plain  error  upon  the  face  of  the  record,  the  judgment  of  the  cir- 
cuit court  is  affirmed* 


(99  Fed.  369.) 

CLEVELAND.  C,  C.  &  ST.  L.  RY.  CO.  ▼.  TARTT. 

.(Circuit  C3ourt  of  Appeals,  Seventh  Circuit.    January  25,  1900.) 

No.  557. 

1.  Ratlroad8--Injukt  of  Person  on  Track— Trespassers. 

As  between  a  railroad  company  and  a  trespasser  on  its  right  of  way,  no 
duty  of  care  to  avoid  injury  to  such  trespasser  arises  until  those  In  charge 
of  the  train  have  discovered  his  presence  on  or  dangerously  near  the  track, 
and  have  reasonable  cause  to  believe  that  Injury  wiU  result  unless  the 
progress  of  the  train  Is  arrested.  That  he  might  have  been  seen  before 
he  was,  or  'that  the  train  was  running  at  a  dangerous  or  illegal  rate  of 
speed,  is  merely  evidence  of  negligence,  which  In  such  case  does  not  give 
a  right  of  action  for  the  injury. 

2.  Same— Action  for  Injury— Pleading. 

Where  it  Is  sought  to  charge  the  willful  injury  of  a  trespasser  upon  a 
railroad  track  by  those  in  charge  of  a  train,  the  intention  on  their  part  to 
commit  such  injury  must  be  directly  and  explicitly  alleged,  and  an  allega- 
tion of  willful  negligence  is  not  sufficient. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Bouthern 
District  of  Illinois. 

George  F.  McNulty,  for  plaintiff  in  error. 
A.  B.  Taylor,  for  defendant  in  error. 
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Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BAKER,  Dia- 
triet  Judge. 

BAKER,  District  Judge.  This  case  has  been  before  this  court, 
when  it  was  reversed  and  remanded,  with  instructions  to  grant  a  new 
trial,  and  to  permit  the  declaration  to  be  amended.  Railway  Co.  v. 
Phillips'  Adm'r,  24  U.  S.  App.  489,  12  C.  C.  A.  618,  64  Fed.  823.  On 
the  return  of  the  case  a  new  trial  was  granted,  and  the  declaration 
was  amended  by  simply  inserting  the  word  "willful"  in  three  places 
next  before  the  word  "negligence."  The  evidence  on  the  last  trial 
differs  in  no  essential  particular  from  that  on  the  former,  except  that 
upon  the  last  trial  evidence  was  introduced  showing  that  the  train 
could  have  been  stopped  within  the  distance  of  2,000  feet,  or  there- 
abouts. The  statement  of  facts  found  in  the  former  report  of  this 
case,  except  the  evidence  in  reference  to  the  distance  within  which 
the  train  could  have  been  stopped,  is  adopted  as  a  substantially  cor- 
rect  statement  of  the  facts  in  the  present  case.  To  set  out  the 
numerous  instructions  given  and  refused  to  which  exceptions  were 
taken  would  needlessly  protract  this  opinion.  The  record  contains 
52  assignments  of  error.  The  instructions  are  not  entirely  har- 
monious in  their  statement  of  the  legal  principles  applicable  to  the 
cftse,  and  it  is  not  apparent  how  the  jury  could  have  reached  the 
verdict  they  did,  if  they  had  been  governed  by  the  instructions  given. 
But,  as  the  case  ought  to  be  reversed  for  error  in  refusing  to  direct 
a  verdict  for  the  plaintiff  in  error,  a  careful  examination  of  the  other 
errors  assigned  is  unnecessary. 

It  was  decided  when  the  case  was  here  before  that  the  deceased 
was,  at  the  time  he  was  killed,  a  trespasser  or  mere  naked  licensee 
on  the  right  of  way  of  the  plaintiff  in  error,  and,  as  such,  that  it  owed 
him  no  duty  of  care  to  provide  against  accidents  to  him.  We  also 
held  that  the  court  erred  in  refusing  to  direct  a  verdict  in  favor  of 
the  plaintiff  in  error  on  the  ground  that  the  evidence  was  insufficient 
to  justify  a  submission  of  the  case  to  the  jury.  These  rulings  became 
the  law  of  the  case,  and  must  control  the  decision  on  the  present  wtit 
of  error,  unless  the  case  made  by  the  evidence  differs  in  some  ma- 
terial and  controlling  aspect  from  that  made  on  the  former  trial.  A 
careful  study  of  the  evidence  which  is  in  the  record  fails  to  disclose 
any  material  difference,  except  that  in  relation  to  the  distance  within 
which  the  train  could  have  been  stopped.  That  the  deceased  was 
a  trespasser  or  mere  naked  licensee  at  the  time  he  was  killed  is 
clearly  shown,  and  is  the  settled  law  of  the  case;  and  as  no  new  or 
additional  evidence,  was  produced,  except  as  above  stated,  the  court 
below,  in  obedience  to  the  opinion  of  this  court,  ought  to  have  sus- 
tained the  request  of  the  plaintiff  in  error  to  direct  the  jury  to  find 
a  verdict  in  its  favor.  But,  if  this  was  the  first  time  this  case  was  be- 
fore us,  the  result  must  be  the  same.  The  undisputed  evidence  shows 
that  the  deceased  and  his  son  were  trespassers  on  the  right  of  way 
of  the  plaintiff  in  error  at  the  time  he  was  killed.  The  evidence  fails 
to  show  negligence  on  the  part  of  the  plaintiff  in  error  or  its  serv- 
ants which  was  the  proximate  cause  of  the  death  of  the  plaintiff's  in- 
testate.   It  is  firmly  settled  that  it  is  not  the  duty  of  the  employes 
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operating  a  railroad  train  to  exercise  care  and  diligence  in  looking 
for  trespassers  on  the  railway  track,  and  that  no  duty  of  care  in  re- 
spect of  sach  trespasser  arises  until  he  is  seen  upon  or  so  near  the  rail- 
road track  as  to  show  that  he  is  liable  to  injury  from  the  train  mov- 
ing thereon.  Nor  does  it  become  the  duty  of  the  trainmen  to  arrest 
the  progress  of  their  train  as  soon  as  they  discover  a  trespasser  on 
or  dangerously  near  the  track.  They  have  the  right  to  proceed  on 
the  assumption  that  the  trespasser,  having  a  due  regard  for  his  own 
personal  safety,  will  voluntarily  withdraw  from  the  track,  and  not  re- 
main in  a  place  of  known  danger  until  he  is  injured  or  killed.  It  is 
only  when  it  becomes  apparent  that  such  trespasser  is  either  un- 
aware of,  or  unable  to  avoid,  impending  danger,  and  when  those  in 
charge  of  the  train  have  reasonable  cause  to  apprehend  that  injury 
will  probably  result  unless  an  effort  is  made  to  stop  the  train,  that 
it  becomes  their  duty  to  do  so.  As  between  the  railway  company 
and  the  trespasser,  no  duty  of  care  to  avoid  injury  arises  until  those 
in  charge  of  the  train  have  discovered  his  presence  on  or  dangerously 
near  the  track,  and  have  reasonable  cause  to  believe  that  injury  will 
result  unless  the  progress  of  the  train  is  arrested.  Although  the 
railway  track  may  be  level  and  straight,  so  that  those  in  charge 
of  the  train  by  the  exercise  of  due  care  might  have  seen  the  tres- 
passer long  before  they  did,  still  such  negligent  failure  to  discover 
his  presence  on  or  near  the  track  will  of  itself  constitute  no  action- 
able wrong  of  which  he  can  complain.  If  the  train  is  running  at  a 
high  and  dangerous  rate  of  speed,  in  violation  of  an  ordinance,  it  is 
mere  negligence,  of  which  the  trespasser  cannot  successfully  com- 
plain; nor  in  such  a  case  would  any  special  duty  of  care  arise  until 
the  presence  and  ai^)arent  danger  of  the  trespasser  was  actually  dis- 
covered. Hence,  even  if  those  employed  on  the  engine  which  killed 
the  plaintiff's  intestate  could  have  seen  him  when  he  was  2,400  feet 
from  the  train,  their  failure  to  discover  his  presence  or  that  of  his  son 
until  the  train  was  a  little  more  than  700  feet  from  them  would  give 
no  right  of  action.  There  was  no  evidence  offered  on  behalf  of  the 
plaintiff  below  to  prove  that  the  employes  on  the  train  actually 
discovered  the  presence  of  the  deceased  or  his  son  on  or  near  the 
track  until  just  before  the  accident  happened.  The  evidence  clearly 
shows  that  the  presence  of  the  deceased  and  his  son  on  the  track 
was  not  actually  discovered  by  any  of  the  trainmen  until  the  train 
was  within  less  than  800  feet  from  them,  and  that  as  soon  as  they 
were  seen  the  danger  signal  was  sounded,  the  emergency  brakes  ap- 
plied, and  everything  was  done  which  with  due  care  for  the  safe^ 
of  the  train  and  its  passengers  could  have  been  done  in  the  exercise 
of  ordinary  care  and  prudence,  and  that  the  train  was  actually 
stopped  within  2,000  feet  or  thereabouts  from  the  point  where  the 
train  was  when  the  deceased  and  his  son  were  first  seen  upon  or  near 
the  track.  The  case  made  by  the  evidence  was  such  as  made  it  the 
duty  of  the  court  to  grant  the  request  of  the  plaintiff  in  error  to 
direct  a  verdict  in  its  favor.  Deciding,  as  we  do,  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  the  plaintiff  in  error,  it  becomes 
unnecessary,  and  would  not  be  profitable,  to  consider  the  other  51 
errors  assigned. 
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WOODS,  Circuit  Judge  (concurring).  When  this  case  waa  first 
here,  our  ruling  was  that  "the  declaration  •  •  •  counts  upon 
negligence,  and  not  upon  willfulness,  as  the  ground  of  action,"  and 
that  it  was  therefore  unnecessary  to  express  an  opinion  whether,  upon 
the  facts  disclosed,  the  action  could  be  maintained  for  a  willful  injury. 
Apparently  for  the  purpose  of  raising  that  issue  the  declaration  was 
amended  by  inserting  the  word  "willful"  to  qualify  the  alleged  negli- 
g^ence,  so  that  as  amended  the  charge  is  that  the  defendant's  servants, 
with  gross,  reckless,  wanton,  and  willful  negligence,  failed  to  reduce 
the  speed  of  the  engine,  and  to  give  any  signal  or  warning  to  the  de- 
<;eased  and  his  child  of  the  approach  of  the  train  by  which  they  were 
ran  down.  Manifestly,  the  amendment  did  not  affect  the  essential 
character  of  the  charge.  It  is  one  thing  to  allege  the  willful  or  in- 
tentional infliction  of  an  injury,  and  quite  another  to  allege  the  will- 
ful doing  or  omitting  to  do  something  which  caused,  or  contributed 
to  the  causing  of,  the  injury.  The  defendant's  servants,  according 
to  the  amended  averment,  willfully  (that  is  to  say,  knowingly  and 
purposely)  failed  to  reduce  the  speed,  and  to  give  to  the  deceased  any 
signal  or  warning  of  the  approach  of  the  train;  but  it  is  not  alleged 
or  implied  that  there  was  in  the  mind  of  the  engineer  or  fireman  any 
intention  to  inflict  injury,  or  any  perception  that  the  deceased  and 
his  son  were  not  properly  regardful  of  the  situation,  and  would  avoid 
harm,  as  they  might  easily  have  done,  by  stepping  aside.  **Willf  ul  or 
intentional  injury,"  as  we  said  before,  "implies  positive  and  aggres- 
sive conduct,  and  not  the  mere  negligent  omission  of  duty";  and  the 
willful  omission  to  do  something  which  duty  requires,  it  is  equally 
clear,  does  not  of  itself  imply  an  intention  to  injure,  and  such  inten- 
tion should  not  be  imputed  unless  directly  proven,  or,  under  the  cir- 
cumstances, that  result  must  have  been  perceived  to  be  probable.  In 
other  words,  as  a  matter  of  pleading,  it  is  the  same  whether  an  act 
or  an  omission  to  act  be  alleged  to  have  been  negligent  or  intentional. 
If  it  be  sought  to  charge  a  willful  injury,  the  intention  to  inflict  it 
must  be  directly  and  explicitly  alleged.  As  a  matter  of  proof,  it  may 
be  enough  to  show  negligence  of  such  gross,  wanton,  or  willful  char- 
acter as  to  justify  the  inference  of  an  intention  or  willingness  to  in- 
jure. It  is  easy  to  suppose  circumstances  or  conditions  which,  if 
they  did  not  in  the  particular  case  justify  an  omission  to  retard  the 
speed  of  a  train,  or  to  sound  the  whistle  sooner  than  it  was  sounded, 
would  exclude  all  suspicion  of  bad  faith.  The  engineer  in  this  in- 
stance might  have  seen  the  deceased  upon  the  track  2,000  feet  away, 
Instead  of  700  feet,  as  he  testified;  and,  disregarding  his  testimony, 
the  jury  may  have  inferred  that  he  ought  to  have  seen,  and  did  sooner 
see,  the  deceased  upon  the  track.  But,  that  conceded,  there  is  no  evi- 
dence whatever  to  justify  an  inference  that  he  entertained  any  pur- 
pose or  had  any  thought  of  harming  the  deceased  or  his  boy.  The 
affirmative  testimony  of  a  number  of  witnesses  is  that  the  alarm 
whistle  was  sounded  when  the  engine  was  near  700  feet  from  the 
point  of  collision,  and  against  that  is  the  testimony  of  a  single  wit- 
ness that  she  heard  neither  bell  nor  whistle.  The  affirmative  testi- 
mony, it  is  clear,  ought  not  to  be  considered  as  overborne  by  the  nega- 
tive; but,  whether  the  truth  in  this  respect  was  one  way  or  the  other, 
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the  case  was,  at  most,  one  of  negligence  only,  against  one  whose  posi- 
tion as  a  trespasser  made  a  right  of  action  on  that  ground  alone  im- 
possible. That  he  was  a  trespasser  upon  the  track  of  the  defendant's 
road  is  conceded  in  the  brief  for  the  defendant  in  error.  The  trial 
proceeded  throughout  on  that  theory,  and  no  question,  it  is  admitted^ 
was  made  upon  Sie  point;  but  it  is  insisted  that  the  defendant's  serv- 
ants, notwithstanding  the  negligence  of  the  deceased,  could,  after 
discovering  the  peril,  have  avert^  it  by  timely  warning,  or  by  slack- 
ening the  speed  of  the  train.  On  this  point  reference  is  made  to 
Cahill  V.  Railway  Co.,  46  U.  8.  App.  85,  20  C.  C.  A.  184,  74  Fed.  285; 
Railroad  Co.  v.  Morlay,  58  U.  S.  Ai^.  526,  30  C.  C.  A.  6,  86  Fed.  240; 
Anderson  v.  Hopkins,  63  U.  8.  App.  533,  33  C.  C.  A.  346,  91  Fed.  77^ 
and  other  cases,  as  overthrowing  the  doctrine  that  there  can  be  no 
recovery  for  an  injury  to  a  person  wrongfully  upon  a  railroad  track 
unless  the  injury  was  willful  or  intentional.  The  Cuiiill  Case  is 
plainly  distinguishable;  and  the  doctrine  of  the  Anderson  and  Morlay 
Oases  is  manifestly  not  applicable  here,  because  in  this  case  the  de- 
ceased and  his  son  were  not  perceived  by  the  engiiieer  to  be  in  a  posi- 
tion of  peril  from  which  they  were  not  likely  to  escape  by  their  own 
exertions. 

The  only  tangible  proof  of  negligence  which  went  to  the  jury  was 
that  the  train  by  which  the  deceased  was  killed  was  running  at  the 
rate  of  fifty  to  sixty  miles  an  hour,  in  violation  of  an  ordinance  of  the 
town  which  forbade  a  speed  exceeding  ten  miles  an  hour.  The 
proof  of  that  ordinance  should  have  been  withdrawn  from  the  jury* 
It  consisted  of  a  copy  of  the  ordinance,  with  a  certificate  of  the  town 
clerk  attached,  verifying  the  ordinance,  and  certifying  that  it  was 
passed  on  July  7, 1877,  and  was  duly  published.  This  certificate  was 
attached  to  the  ordinance  as  found  in  a  printed  book  of  ordinance^, 
which  contained  copies  of  other  ordinances  of  the  town  of  Venice; 
and  it  is  claimed,  on  the  statement  of  a  witness,  that  a  copy  of  that 
pamphlet  was  kept  or  preserved  by  the  town  board.  The  book,  bow- 
ever,  did  not  purport  to  be  published  by  authority  of  the  board  of 
trustees  or  city  council,  and  therefore  was  not  admissible,  under  the 
statute,  as  evidence  of  the  passage  and  publication  of  the  ordinances 
found  in  it.  Lindsay  v.  City  of  Chicago,  115  HI.  120,  3  N.  E.  443* 
And  while,  as  shown  by  the  opinion  in  that  case,  the  certified  copy 
of  the  ordinance  was  competent  and  prima  facie  evidence  of  the 
passage  and  publication  of  the  ordinance,  yet  when  it  was  shown,  as 
it  was,  that  in  the  original  record  there  was  no  notation  at  the  foot 
of  the  ordinance  of  the  fact  or  date  of  publication,  upon  which  the 
clerk  could  have  based  his  certificate,  and  further  was  shown  by  the 
testimony  of  the  clerk,  who  made  the  certificate,  that  he  knew  noth- 
ing of  the  fact,  and  did  not  intend  to  certify  to  the  publication  of 
the  ordinance,  but  signed  the  certificate  as  prepared  and  presented 
to  him  by  counsel  for  the  defendant  in  error,  the  force  of  the  certifi- 
cate in  that  respect  was  destroyed,  and  there  remained  no  adequate 
proof  of  the  publication  of  the  ordinance.  But,  if  the  publication  of 
the  ordinance  were  conceded,  its  violation  by  the  defendant  was,  at 
most,  evidence  of  negligence  only,  and  afforded  no  ground  for  re- 
covery for  injury  to  a  trespasser.    The  train  by  which  the  intestate 
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was  killed  was  running  on  time,  and  at  its  usual  speed,  as  for  two 
years  or  more  it  had  been  run,  and  as,  to  the  knowledge  of  the  de- 
ceased, it  had  been  run  for  six  weeks  or  more  before  the  date  of 
the  accident.  He  probably  had  no  knowledge  of  the  ordinance,  and 
certainly  neither  counted,  nor  bad  the  right  to  count,  upon  the  train 
being  run  in  accordance  with  its  requirement.  The  judgment  below 
is  reversed,  and  the  cause  remanded,  with  directions  to  grant  a  new 
trial 


(99  Fed.  380.) 

PULLMAN'S  PALACE-CAR  CO.  v.  KING. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  9,  1900.) 

No.  57. 

1.  Carbibrs— Sleepino-Car  CoMPANiEa— Breach  op  Contract. 

Plaintiflf,  having  a  railroad  coupon  ticket  for  passage  from  New  Or- 
leans to  New  York  over  connecting  lines  of  road,  on  application  to  an 
agent  of  defendant,  and  on  showing  his  ticket,  was  sold  a  berth  in  k 
sleeping  car  from  New  Orleans  to  Jersey  City.  From  Washington  to 
Jersey  City  such  car  was  run  over  a  line  different  from  that  named  in 
plalntifTs  ticket,  and  on  his  refusing  to  pay  fare  he  was  ejected  by  the 
employes  of  the  railroad  company.  Held,  that  defendant,  by  selling  plain- 
tiff accommodations  in  a  particular  car,  virtually  represented  and  war- 
ranted that  such  car  passed  over  the  lines  named  in  plaintiff's  ticket,  and 
was  liable  for  a  breach  of  the  contract  when  plaintiff,  under  the  cir- 
cumstances stated,  was  compellcni  to  leave  the  car  before  reaching  Jersey 
City.i 

2.  Same— Measure  of  Damages. 

Plaintiff  having  been  rightfully  ejected  by  the  employes  of  the  railroad 
company  from  a  car  in  which,  under  his  contract  with  defendant,  he  was 
entitled  to  remain  without  payment  of  further  fare,  defendant  was  liable, 
not  only  for  the  direct,  but  also  for  the  consequential,  damages,  which 
should  have  been  ahticipated  as  the  natural  and  probable  result  of  its 
breach  of  the  contract,  subject  to  the  limitation  that  the  damages  recov- 
erable could  not  be  enhanced  by  the  negligence  or  willful  conduct  of  the 
plaintiff. 
8.  Same. 

There  being  evidence  to  warrant  a  finding  that  plaintiff  was  not  charge- 
able with  notice,  before  leaving  Washington,  that  the  car  would  not  go 
over  the  road  named  in  his  ticket,  such  question  was  properly  submitted 
to  the  jury  under  instructions  which,  in  case  of  such  finding,  permitted 
a  recovery,  not  only  for  the  increased  expense  to  which  plaintiff  was 
subjected,  but  also  compensation  for  the  Inconvenience  and  loss  of  time, 
and  for  the  indignity  of  a  public  expulsion  from  the  car. 

Wallace.  Circuit  Judge,  dissenting  upon  th©  question  of  damages,  on 
the  facts  shown  in  regard  to  notice,  and  upon  the  further  ground  that 
plaintiff  was  not  entitled  to  enhanced  damages  because  of  his  forcible 
ejection  from  the  car,  which  he  might  have  avoided,  without  a  waiver 
of  any  of  his  rights,  by  payment  of  his  fare,  or  by  leaving  the  car  with- 
out force,  upon  the  conductor's  refusal  to  permit  him  to  remain  without 
such  payment. 

lAs  to  duties  and  liabilities  of  sleeping-car  companies,  see  notes  to  Duval  y. 
Car  Co.,  10  C.  C  A.  335,  and  Ekimunson  v.  Car  Ck).,  34  0.  0.  A.  386. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

This  cause  comes  here  upon  a  writ  of  error  to  review  a  Judgment  In  ftivor 
of  defendant  in  error,  who  was  plaintiff  below,  upon  the  verdict  of  a  Jury 
awarding  him  $2,000  for  damages  for  ejection  from  a  sleeping  car  of  the 
plaintiff  in  error,  who  was  defendant  below.  Plaintiff  had  a  round-trip  railroad 
ticket  from  New  York  to  San  Francisco  and  return,  which  provided  for  passage 
from  Washington  to  New  York  via  the  Baltimore  &  Ohio  Railroad.  In  New 
Orleans,  plaintiff  showed  this  ticket  to  defendant's  agent,  and  asked  for  through, 
accommodations  on  a  sleeping  car  from  New  Orleans  to  New  York.  The 
agent  sold  him  a  berth  ticket  for  the  car  Dioces  from  New  Orleans  to  Jersey 
City.  From  Washington  north,  the  car  Dioces  was  run  over  the  Pennsyl- 
vania Railroad.  Plaintiff,  having  no  railroad  ticket  for  that  line,  was  put 
off  the  train  at  Baltimore  by  the  Pennsylvania  conductor  upon  his  refusal 
to  pay  railroad  fare  from  Washington  to  New  York, 

Allan  McCulloeh,  for  plaintiff  in  error. 
Samuel  H.  Wandell,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SmPMAN,  Circuit  Judges. 

PER  CURIAM.  The  majority  of  the  court  concur  in  the  opinion 
that  the  evidence  sustains  the  conclusion  that  defendant  contracted 
to  furnish  to  plaintiff  the  accommodation  of  its  sleeping  car  Dioces 
from  New  Orleans  to  Jersey  City,  and  warranted  that,  upon  pre- 
senting his  round-trip  ticket  to  the  train  conductor,  he  shouid  be 
allowed  to  ride  undisturbed  the  whole  distance  in  that  car,  without 
being  required  to  make  any  further  payment  for  transportation, 
and  that  such  contract  was  broken  by  the  defendant.  It  seems  un- 
necessary to  add  anything  to  the  exhaustive  discussion  of  this  branch 
of  the  case  which  will  be  found  in  the  opinion  of  Judge  WALLACE. 

Upon  the  question  of  damages  in  cases  of  this  kind,  it  is  also  well 
settled  that  if  the  plaintiff,  by  negligence  or  willfulness,  allows  his 
damages  to  be  unnecessarily  enhanced,  he  cannot  thereby  augment 
his  recovery.  But,  where  there  has  been  no  negligence  or  willful- 
ness  on  the  part  of  the  plaintiff,  he  may  recover  not  only  the  in- 
creased expense  to  which  he  may  be  subjected,  but  also  compensa- 
tion for  inconvenience  and  loss  of  time,  and  for  the  indignity  of  a 
public  expulsion  from  the  car.  English  v.  Canal  Co.,  66  N.  Y.  454  r 
Murdock  v.  Railroad  Co.,  137  Mass.  293.  In  this  latter  case  a  ver- 
dict for  f 4,500  was  sustained,  the  case  being  distinguished  from 
the  earlier  decision  of  the  same  court  in  Bradshaw  v.  Railroad  Co., 
135  Mass.  407,  upon  the  theory  that  in  the  earlier  case  plaintiff  was 
negligent  in  accepting  without  examination  a  ticket  which  was  on 
its  face  insufficient  to  secure  him  the  accommodation  he  expected 
to  obtain. 

Upon  the  question  of  damages  the  court  in  the  cause  at  bar 
charged: 

**0f  course,  there  is  no  physical  injury  here,  beyond  the  Invasion  of  a  right 
If  there  wasn't  anything  more  than  the  conductor  putting  his  hands  upon 
him,  it  would  be  a  matter  of  nominal  damages.  But,  if  Mr.  King  was  in  the 
right,  there  is  something  more  than  that,  or  at  least  it  is  for  you  to  say.  A 
man  ejected  from  a  car,  a  man  whose  rights  have  been  invaded,  may,  if  the 
Jury  so  find  it,  be  regarded  as  having  suffered  from  a  sense  of  indignity 
(insult,*   as   the  plaintiff  puts   it), — endured   that   mental  suffering,    mental 
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grleTance,  which  all  men  can  appreciate,  and  yet  which  Is  so  difficult  to 
describe;  and  for  that  he  would  be  entitled  to  recover  damages.  But  please 
remember  that  under  no  circumstances  in  this  case  are  you  to  give  damages 
as  smart  money.  You  are  not  to  give  any  exemplary  damages.  You  are 
not  to  say,  'We  are  going  to  punish  this  railway  company.'  This  Is  not  a  case 
of  that  nature.  You  can  compensate  Mr.  King,  if  you  feel,  under  the  instruc- 
tions I  have  giTen,  that  he  is  entitled  to  It,  fully  for  the  indignity  and  mental 
distress  of  which  I  have  spoken.  You  can  also  compensate  him  for  any 
expense  to  which  he  has  been  subjected.  I  don*t  know  as  there  is  any  evi- 
dence on  that  subject,  but  it  would  be  at  least  the  value  of  a  ticket  from 
Baltimore  to  New  York." 

The  court  also  charged,  upon  defendant's  request,  that: 

''If  you  find  that  the  plaintiff  was  advised  before  reaching  Washington 
that  he  could  at  that  point  take  a  train  over  the  line  of  the  Baltimore  & 
Ohio  Railroad,  which  .would  arrive  at  Jersey  City  at  about  the  same  time  as 
the  train  he  was  then  on,  and  if  you  further  find  that  there  was  such  a  train, 
and  that  by  the  use  of  due  diligence  the  plaintiff  could  have  caught  said  train, 
it  was  the  duty  of  plaintiff  to  use  such  due  diligence;  and  there  can  be  no 
recovery  for  any  damages  for  delay  arising  from  his  failure  to  do  so,  pro- 
vided he  had  notice  that  the  car  was  not  going  over  the  Baltimore  &  Ohio 
road." 

And  that: 

"It  doesn't  make  any  difference  where  he  got  the  notice,  if  he  received  notice 
from  any  source  which  was  sufficient  to  have  put  a  man  of  ordinary  prudence 
upon  his  guard,  so  that  he  should  have  investigated  the  matter  and  acted 
accordingly." 

The  court  further  charged,  upon  defendant's  request,  that: 

"If  you  find  that  before  defendant's  car  left  Washington  the  plaintiff  knew 
or  had  reason  to  believe  that  he  had  no  railroad  ticket  entitling  him  to  a 
passage  over  the  lines  of  the  Pennsylvania  Railroad  from  Washington  to 
Jersey  City,  and  that  he  knew  or  had  reason  to  believe  that  defendant's  car 
would  run  over  the  lines  of  the  Pennsylvania  Railroad  between  said  points, 
it  was  contributory  negligence  of  the  plaintiff  to  remain  on  the  car  without 
procuring  right  of  transportation  on  that  train,  which  precludes  a  recovery; 
that  is,  from  Washington  to  New  York." 

This  part  of  the  charge  was  more  favorable  to  defendant  than  it 
was  entitled  to.  Such  contributory  negligence  would  only  preclude 
recovery  for  anything  in  excess  of  the  cost  of  the  additional  railroad 
fare. 

This  was  a  complete  and  accurate  presentation  of  the  case  as  to 
the  measure  of  damages,  if  there  was  evidence  from  which  the  jury 
were  entitled  to  find  that  idaintiff  was  not  informed  before  leaving 
Washington  that  the  Dioces  would  be  carried  over  a  line  of  rail- 
road (the  Pennsylvania)  on  which  the  return-trip  ticket  did  not  en- 
title him  to  transportation.  The  soundness  of  the  charge  is  chal- 
lenged upon  the  theory  that  there  was  no  such  conflict  of  evidence* 
As  to  any  notification  being  given  him  by  the  sleeping-car  conductor,, 
there  was  a  flat  contradiction  between  the  plaintiff  and  the  con- 
ductor, and  the  notification  relied  on  is  a  chance  remark  of  plaintiff's 
traveling  companion,  Ruttman.  The  entire  evidence  on  this  point 
is  that  of  the  plaintiff,  as  follows: 

"No  notice  was  given  to  me  at  any  time  from  the  time  I  purchased  my 
ticket  before  I  arrived  at  Washington,  or  after  my  arrival  at  Washington, 
that  I  wonld  be  obUged  to  change  this  car, — no  notice  that  I  was  to  go  on 
the  Pennsylvania  Railroad.    Mr.  Ruttman  spoke  to  me  about  the  subject  the 
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night  before.  None  of  the  railway  people  gave  me  any  notice  of  any  kind. 
The  night  before,  Mr.  Ruttman  said  to  me  that  the  car  was  going  to  run 
over  the  Pennsylvania  road.  I  said  that  didn*t  make  any  difference.  That 
was  the  evening  before  we  reached  Washington, — Sunday  evening.  I  was 
not  notified  to  change  at  Washington  by  any  railroad  official  or  any  sleeping- 
car  official.  When  I  left  Washington  I  didn't  know,  as  a  matter  of  fact 
whether  I  was  on  the  B.  &  O.  or  Pennsylvania,  and  I  was  not  notified  by 
anybody." 

Ruttman  was  a  witness,  but  was  not  questioned  by  either  side  as 
to  his  conversation  with  plaintiff.  We  do  not  think  that,  upon  this 
state  of  the  proof,  it  was  the  duty  of  the  court  to  charge  the  jury 
that  the  plaintiff  knew  before  the  car  reached  Washington  that  it 
was  going  to  be  run  on  a  road  over  which  he  had  no  ticket  good 
for  transportation,  and  that  therefore  he  could. not  recover  more 
than  the  additional  fare.  The  disposition  luade  of  this  branch  of 
the  case  by  the  court  seems  to  us  the  correct  one,  viz.  leaving  it  to 
the  jury  to  say  whether  plaintiff  knew  of  this  change  from  the  Balti- 
more &  Ohio  to  the  Pennsylvania,  or  had  received  notice  from  any 
source  which  was  suflftcient  to  have  put  a  man  of  ordinary  prudence 
upon  his  guard,  so  that  he  should  have  investigated  the  matter  and 
acted  accordingly,  with  instructions  that  his  remaining  in  the  car 
after  such  notice,  without  procuring  right  of  transportation,  would 
be  contributory  negligence.  Upon  the  evidence,  it  seems  to  us  this 
was  the  utmost  defendant  could  demand.    The  judgment  is  affirmed. 

WALLACE,  Circuit  Judge  (dissenting).  This  is  a  writ  of  error 
by  the  defendant  in  the  court  below  to  review  a  judgment  entered 
upon  a  verdict  for  the  plaintiff.  The  action  was  brought  to  recover 
damages  for  the  ejection  of  plaintiff  from  one  of  the  defendant's 
sleeping  cars.  Upon  the  trial,  evidence  was  introduced  showing  the 
following  facts:  The  plaintiff  had  made  a  trip  from  New  York  to 
San  Francisco  upon  a  round-trip  ticket,  with  coupons  attached,  en- 
titling him  to  passage  to  and  from  those  cities  over  various  connect- 
ing railway  lines.  The  last  coupon  was  for  one  first-class  passage 
from  Washington  to  New  York  over  the  Baltimore  &  Ohio  Railroad. 
On  his  return  trip  he  went  to  the  office  of  the  defendant  at  New 
Orleans,  and  asked  the  agent  for  a  lower  berth  to  New  York.  Ac- 
cording to  his  testimony,  the  agent  asked  him  for  his  railroad  ticket; 
plaintiff  showed  it  to  him,  the  last  coupon  being  attached;  and  the 
agent  took  it,  examined  it,  and  then  sold  him  a  berth  ticket  for  the 
car  Dioces  from  New  Orleans  to  Jersey  City,  the  terminal  for  New 
York.  The  berth  ticket  had  printed  on  its  face,  "Good  for  this  date 
and  car  only  when  accompanied  by  a  first-class  ticket."  The  plain- 
tiff took  passage  upon  the  car,  and  the  defendant's  conductor  took 
up  the  berth  ticket.  Before  the  car  reached  Washington,  plaintiff 
was  informed  that  from  that  city  the  car  would  go  over  the  Penn- 
sylvania Railroad.  The  cars  of  the  defendant  were  run  from  Wash- 
ington over  the  Baltimore  &  Ohio  Railroad,  and  also  over  the  Penn- 
sylvania Railroad.  The  Dioces  was  run  over  the  latter  line.  TVTien 
the  train  reached  Washington,  plaintiff  was  asleep;  but  he  then 
awoke  and  dressed,  and  found  the  car  moving  out  of  the  city.  Sub- 
sequently the  train  conductor  called  for  his  ticket.    He  handed  it 
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to  him,  and  the  conductor  then  told  him  that  the  ticket  was  not 
good  for  that  road,  and  refused  to  accept  the  coupon  for  passage 
hy  the  Baltimore  &  Ohio  Railroad.  The  plaintiff  declined  to  pay 
fare,  and,  upon  his  refusal  to  leave  the  car  when  the  train  reached 
Baltimore,  the  train  conductor  directed  him  to  be  removed.  At  Bal- 
timore he  was  delayed  until  he  was  able  to  take  a  train  over  the 
Baltimore  &  Ohio  Railroad  for  New  York. 

At  the  close  of  the  evidence  the  defendant  requested  the  court  to 
direct  a  verdict  in  its  favor  upon  the  ground  that  the  plaintiff  was 
ejected  by  the  employes  of  the  Pennsylvania  Railroad,  and  these 
were  not  "servants  of  the  defendant,  and  upon  the  further  ground 
that  the  sleeping-car  ticket  did  not  entitle  plaintiff  to  transportation 
in  the  car  over  the  Pennsylvania  Railroad,  and  he  was  rightfully 
ejected  for  not  paying  fare.  The  trial  judge  refused  the  request. 
The  trial  judge  also  denied  a  request  by  the  defendant  for  instruc- 
tions to  the  jury  that  if  they  found  that  plaintiff  refused  to  leave 
the  car  without  the  application  of  force,  and  that  no  more  force  was 
used  in  exi)elling  him  than  was  necessary  for  that  purpose,  there 
could  be  no  recovery  against  the  defendant  for  damages  occasioned 
by  the  use  of  such  force.  The  exceptions  to  these  several  rulings 
raise  all  the  important  questions  presented  by  the  assignments  of 
error. 

Upon  the  facts  the  jury  was  justified  in  finding  that  the  defend- 
ant undertook,  for  a  compensation  received,  to  furnish  the  plaintiff 
the  accommodations  of  the  sleeping  car  from  New  Orleans  to  Jersey 
City.  It  in  effect  represented  to  him,  by  its  agent,  that  the  car 
would  go  by  the  line  of  the  Baltimore  &  Ohio  Railroad,  because  by 
showing  him  his  ticket  the  plaintiff  virtually  informed  the  agent 
that  he  proposed  to  go  by  that  line.  The  representation  was  in 
the  nature  of  a  warranty,  and  the  contract  may  therefore  be  treated 
as  embodying  it,  as  a  part  of  its  terms.  It  is  plain  that  this  con- 
tract has  been  broken  if  the  plaintiff  was  without  just  cause  com- 
pelled by  the  defendant,  or  those  for  whose  acts  it  was  responsible, 
to  leave  the  car  at  any  time  before  reaching  Jersey  City;  and  in 
that  event  he  was  entitled  to  recover  for  the  breach,  as  he  could  if 
he  had  been  wrongfully  ejected  by  a  common  carrier  of  passengers 
or  by  an  innkeeper. 

The  proprietor  of  a  sleeping  car  is  not,  however,  a  common  car- 
rier of  passengers,  nor  an  innkeeper.  22  Am.  &  Eng.  Enc.  Law,  797. 
And  the  liability  of  the  sleeping-car  corporation  rests  upon  the 
breach  of  its  implied  obligation  to  furnish  the  accommodations  which 
it  holds  itself  out  as  offering  to  the  public.  It  does  not  hold  itself 
out  as  offering  to  supply  the  motive  power  for  the  transportation 
of  passengers,  or  any  of  the  instrumentalities  or  facilities  for  the 
management  of  the  train.  The  passenger  understands  that  these 
are  to  be  supplied  by  the  railway  company  of  which  he  has  bought 
or  is  to  buy  his  ticket,  and  that,  unless  he  complies  with  the  proper 
rules  and  regulations  of  the  railway  company  in  respect  to  the  pay- 
ment of  fare,  he  is'  not  entitled  to  be  carried,  and  may  be  ejected 
from  the  car.  Lemon  v.  Car  Co.  (C.  C.)  52  Fed.  262;  Duval  v.  Same, 
10  0.  C.  A  331,  62  Fed.  265,  33  L.  R  A.  715.  In  Ulrich  v.  Railroad 
89  C.C.A.— 37 
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Co.,  108  N.  Y.  80,  15  N.  E.  60,  the  court  observed  that  the  purchase 
of  a  ticket  for  a  seat  in  a  drawing-room  car  has  no  effect  upon  the 
status  of  the  purchaser  as  a  passenger,  and  said: 

"The  contract  for  a  seat  did  not  make  the  purchaser  a  passenger,  in  any 
sense;  but  it  simply  provided  that,  if  the  purchaser  secured  a  right  to  ride  on 
the  train,  he  could  also  enjoy  the  advantages  of  a  specific  seat  during  the 
trip,  If  he  so  desired." 

The  plaintiff  knew,  or  the  law  presumes  he  knew,  when  he  bought 
the  sleeping-car  ticket,  that  he  could  not  be  carried  in  the  car  over 
the  line  of  the  Pennsylvania  Railroad  unless  he  had  a  ticket  en- 
titling him  to  passage,  or  unless  he  should  pay  his  fare.  He  did  not 
know,  and  was  under  no  obligation  to  assume,  that  the  car  would 
run  from  Washington  over  that  line.  The  defendant's  contract  was 
broken  when  the  car  reached  Washington,  because  from  that  time 
the  car  did  not  go  over  the  Baltimore  &  Ohio  Railroad;  and  the 
plaintiff  was  not  entitled  to  occupy  it,  except  as  a  passenger  of  the 
Pennsylvania  Railroad,  paying  passenger's  fare. 

It  is  not  material  whether  he  was  compelled  to  leave  the  car  by 
the  employes  of  the  railway  company  or  by  those  of  the  defendant; 
and  it  may  be  conceded  that,  when  employes  of  a  sleeping-car  com- 
pany are  enforcing  the  rules  and  regulations  of  the  railroad  com- 
pany in  ejeitting  passengers  for  refusal  to  pay  fare,  they  are  the  serv- 
ants of  the  railway  company,  and  the  ejection  is  its  act,  and  not 
that  of  the  sleeping-car  company.  Car  Co.  v.  Lee,  49  111.  App.  75; 
I^wrence  v.  Car  Co.,  144  Mass.  1,  10  N.  E.  723.  Having  broken  its 
contract  by  putting  the  plaintiff  where  he  could  not  rightfully  re- 
main without  submitting  to  an  exaction  not  contained  in  his  con- 
tract, the  defendant  became  responsible,  not  only  for  the  direct,  but 
also  for  the  consequential,  damages  which  should  have  been  antici- 
pated as  the  natural  and  probable  sequence.  The  defendant  would 
not  have  been  liable  for  the  wrongful  acts  of  the  employes  of  the 
Pennsylvania  Railroad,  but  it  was  liable  for  their  rightful  acts  in 
requiring  him  to  vacate  the  car,  because  its  breach  of  obligation  was 
the  cause  which  necessarily  set  those  acts  in  motion.  As  respects 
the  railway  carrier,  the  plaintiff  was  rightfully  ejected  for  refusal 
to  pay  his  fare;  but,  as  respects  the  defendant,  he  was  not  under 
obligation  to  pay  it,  and  the  defendant  was  responsible  for  the  legiti- 
mate consequences  of  his  refusal  to  pay  fare.  The  tnal  judge  was 
correct  in  so  ruling,  and  in  refusing  to  direct  a  verdict  for  the  de- 
fendant upon  any  of  the  grounds  assigned. 

The  ruling  upon  the  question  of  damages  remains  to  be  considered. 
The  general  rule  that  a  party  who  has  been  injured  by  the  tort  or 
breach  of  contract  of  another  cannot  aggravate  the  damages  by  his 
own  willful  and  unnecessary  conduct,  but  can  recover  of  the  delin- 
quent such  damages  only  as  with  reasonable  effort  upon  his  own 
part  could  not  have  been  prevented,  is  familiar.  The  law  imposes 
upon  him  an  active  duty  to  exert  himself  to  make  the  damages  as 
light  as  possible;  and  if,  by  negligence  or  willfulness,  he  allows 
them  to  be  unnecessarily  enhanced,  he  cannot  thereby  augment  his 
recovery.  Dolph  v.  Machinery  Co.  (C.  C.)  28  Fed.  558;  Costigan  v. 
Railroad  Co.,  2  Denio,  609;   Hamilton  v.  McPherson,  28  N.  Y.  72; 
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Milton  V.  Steamboat  Co.,  37  N.  Y.  210;  Warren  v.  Stoddart,  105  U. 
K  224,  26  L.  Ed.  1117;  The  Baltimore,  8  Wall.  377,  19  L.  Ed.  463; 
Dodd  V.  Jones,  137  Mass.  322.  The  rule  has  been  applied  in  several 
adjudged  cases  between  passengers  and  railway  carriers.  In  Hall 
V.  Railroad  Co.  (C.  C.)  15  Fed.  57,  the  plaintiff  had  bought  a  ticket 
of  the  defendant's  ticket  agent,  upon  its  face  good  only  for  a  speci- 
fied period,  upon  the  representation  of  the  agent  that  the  limitation 
would  not  be  enforced.  Having  offered  it  at  a  later  date,  the  con- 
ductor of  the  train  refused  to  accept  it,  and,  the  plaintiff  refusing 
to  pay  his  fare  to  the  next  station,  he  was  put  off  the  train  by  force. 
The  action  was  brought  for  the  injuries  sustained  by  his  forcible 
expulsion.  The  court  held  that  the  conductor  was  justified  in  his 
conduct,  and  that  the  plaintiff  could  not  recover  for  the  expulsion, 
but  only  for  the  price  of  the  ticket.  In  Poulin  v.  Railroad  Co.,  6  U. 
S.  App.  298,  3  C.  C.  A.  23,  52  Fed.  197,  17  L.  R.  A.  800,  where  a  ticket 
agent  had  negligently  furnished  a  ticket  which  did  not  purport  to 
be  one  for  the  trip  for  which  it  was  purchased,  and  the  passenger 
discovered  the  mistake  before  going  upon  the  train,  it  was  held  that 
the  passenger  was  bound  to  know  that  the  conductor  would  be  jus- 
tified in  refusing  to  receive  it,  and  under  such  circumstances,  if  he 
chose  to  incur  the  risk  of  expulsion  from  the  train  by  taking  passage 
with  the  ticket,  could  not,  when  expelled,  recover  in  tort.  In  Fred- 
erick V.  Railroad  Co.,  37  Mich.  342,  it  was  held  that  a  passenger  to 
whom  a  ticket  agent  had  sold  a  wrong  ticket,  and  who  was  compelled 
by  the  conductor  to  relinquish  his  seat  or  pay  his  fare,  could  recover 
against  the  railway  carrier  for  breach  of  contract,  but  not  in  tres- 
pass for  ejecting  him.  In  Railroad  Co.  v.  Griffin,  68  111.  499,  where 
a  passenger  had  paid  for  a  ticket  to  a  certain  station,  and  the  agent 
haufl  inadvertently  given  him  a  ticket  to  an  intermediate  station,  it 
wafl  held  that  the  demand  for  another  ticket  by  the  conductor  was 
the  breach  of  the  implied  contract  on  the  part  of  the  company  to 
carry  him  to  the  proper  station,  but  that  his  remedy  in  such  a  case 
was  for  breach  of  the  contract.    The  court  said: 

"By  paying  such  a  demand,  his  cause  of  action  would  be  as  complete  as  if 
he  resists  the  demand  and  suffers  himself  to  be  ejected,  and  his  rejection  in 
such  a  case  will  add  nothing  to  his  cause  of  action." 

In  Railroad  Co.  v.  Pierce,  47  Mich.  277,  11  N.  W.  157,  it  was  held 
that  a  passenger  taking  a  train,  by  the  direction  of  an  agent  of  the 
company,  which  did  not  stop  at  the  destination  called  for  by  his 
ticket,  could  recover  upon  the  failure  of  the  train  to  stop  for  breach 
of  contract,  but  could  not  recover  for  the  indignity  of  being  put  off 
after  being  notified  by  the  conductor  that  the  train  would  not  stop 
there,  and  refusing  to  pay  additional  fare.  In  Bradshaw  v.  Railroad 
Co.,  135  Mass.  407,  the  passenger  had  received,  by  the  mistake  of 
the  conductor,  a  wrong  transfer  ticket,  which  was  declined  by  a  sec- 
ond conductor  upon  presentation.  It  was  held  that  the  passenger 
could  not,  after  refusing  to  pay  his  fare  to  the  second  conductor, 
and  being  by  him  expelled  from  the  car,  maintain  an  action  against 
the  company  for  such  expulsion.    The  court  said: 

"If  the  company  had  agreed  to  furnish  him  with  a  proper  ticket,  and  has 
failed  to  do  so,  he  is  not  at  liberty  to  assert  and  maintain  by  force  his  rights 
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under  that  contract,  but  is  bound  for  the  time  being  to  yield  to  the  reason- 
able practices  and  requirements  of  the  company,  and  enforce  his  rights  in  the 
more  proper  way.** 

In  Townsend  v.  Railroad  CJo.,  56  N.  Y.  295,  the  passenger's  ticket 
had  been  taken  op  by  one  condnctop  without  giving  him  any  check 
or  other  evidence  showing  his  right  to  proceed  upon  a  subsequent 
train.  Upon  being  requested  to  pay  his  fare  by  the  conductor  of 
the  subsequent  train,  the  passenger  refused,  informing  the  conductor 
of  the  action  of  the  other  conductor,  and  he  was  thereupon  ejected 
from  the  train.  The  court  held  that  the  railway  company  was  liable 
for  the  wrongful  conduct  of  the  first  conductor,  but  not  in  exemplary 
damages  for  the  act  of  the  second  conductor.  Grover,  J.,  after  ob- 
serving that  the  second  conductor  owed  to  the  company  the  duty 
of  enforcing  its  rules,  and  that  the  passenger  could  have  resorted  to 
his  remedy  after  notice  that  he  could  not  proceed  upon  the  ticket 
which  had  been  taken  up,  used  this  language: 

"If,  after  this  notice,  he  waits  for  the  application  of  force  to  remove  him, 
he  does  so  in  bis  own  wrong.  He  invites  the  use  of  the  force  necessary  to 
remove  him,  and,  if  no  more  is  appUed  than  is  necessary  to  eflTect  the  object, 
he  can  neither  recover  against  the  conductor  nor  company  therefor.  This  is 
the  rule  deducible  from  the  analogies  of  the  law." 

These  adjudications  were  all  in  cases  in  which  the  conductor, 
pursuant  to  the  regulations  of  the  railway  carrier,  was  justified  in 
requiring  the  passenger  to  pay,  although  by  the  mistake  of  the  com- 
pany's agent  the  passenger  had  not  obtained  such  a  ticket  as  he  was 
entitled  to. 

Other  authorities  are  to  the  effect  that  in  cases  where  the  carrier 
has  failed  to  furnish  the  passenger  a  proper  ticket,  or,  having  fur- 
nished one,  the  carrier's  agents  have  refused  to  honor  it,  the  passen- 
ger's recovery  is  not  limited  to  the  increased  expense  to  which  he 
is  subjected,  but  includes  as  elements  his  inconvenience  and  loss  of 
time,  and  also  compensation  for  the  indignity  attending  the  viola- 
tion of  his  rights.  4  Elliott,  R.  R.  §  1594.  In  cases  where  the  pas- 
senger is  unable  to  pay  the  fare,  or  for  other  reasons  is  constrained 
to  leave  the  car  under  humiliating  circumstances,  it  is  reasonable 
that  complete  indemnity  should  include  compensation  for  the  in- 
dignity as  well  as  for  his  pecuniary  loss. 

In  the  present  case,  if  the  plaintiff  had  left  the  car  at  Washington, 
he  would  not  have  been  exposed  to  any  indignity.  He  could  have 
taken  a  train  on  the  Baltimore  &  Ohio  Railroad  without  serious  in- 
convenience. After  he  was  informed  that  the  car  would  go  over  the 
Pennsylvania  Railroad,  he  was  bound  to  know  that  the  defendant 
could  not  fulfill  the  contract  which  its  agent  had  mistakenly  made. 
Under  these  circumstances,  it  was  his  duty  to  leave  the  car  at  Wash- 
ington, or  elect  to  become  a  passenger  of  the  Pennsylvania  Rail- 
road. If  he  had  done  either,  he  could  have  secured  ample  redress 
for  the  breach  of  his  contract.  There  is  nothing  in  the  evidence 
to  suggest  that  the  defendant's  agent,  in  selling  him  a  berth  upon 
the  sleeping  car,  willfully  or  knowingly  sold  him  one  upon  the  wrong 
car.  There  is  no  reason  why  the  plaintiff,  as  the  victim  of  an  inno- 
cent mistake,  should  be  entitled  to  a  larger  recovery  of  damages 
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than  he  would  for  the  breach  of  a  similar  contract  by  an  individual. 
The  protection  of  the  traveling  public  does  not  require  an  exagger- 
ated indemnity  for  an  unintentional  breach  of  contract  by  a  car- 
rier to  the  party  aggrieved.  If  the  plaintiff,  recognizing  the  situa- 
tion, had  adjusted  his  own  conduct  accordingly,  he  would  have  been 
entitled  to  a  recovery  of  the  actual  compensation  for  his  loss;  and 
this  would  have  afforded  him  adequate  indemnity.  It  is  said,  how- 
ever, that  he  was  not  informed  before  reaching  Washington  that 
the  car  would  not  go  by  the  Baltimore  &  Ohio  Railroad,  or,  rather, 
that  the  evidence  presented  a  question  of  fact  for  the  jury  whether 
he  had  r^eceived  the  information.  Assuming  that  he  was  not  aware 
until  after  the  car  had  left  Washington  that  it  was  not  to  go  by  the 
Baltimore  &  Ohio  Railroad,  and  lliat  he  did  not  discover  that  his 
contract  with  the  defendant  had  been  broken  until  the  train  con- 
ductor called  upon  him  to  pay  fare  as  a  passenger  of  the  Pennsyl- 
vania Railroad,  it  was  not  necessary  for  him  then,  in  order  to  vin- 
dicate his  rights,  to  insist  upon  being  ejected  from  the  car  by  force. 
If  he  had  left  the  car  without  force,  he  would  have  been  entitled 
to  recover,  not  only  his  additional  expenses  and  for  his  inconven- 
ience and  loss  of  time,  but  also  for  the  humiliation  and  indignity, 
if  there  was  any,  of  having  to  do  so  compulsorily,  such  compensa- 
tion as  the  circumstances  might  warrant.  Instead  of  doing  this, 
however,  he  insisted  upon  being  ejected  by  force.  Having  obsti- 
nately invited  the  force  that  was  used  by  the  employes  of  the  train, 
he  ought  not,  when  no  more  was  used  than  was  necessary,  to  have 
been  allowed  to  recover  of  the  defendant  therefor.  Upon  the  prin- 
ciple by  which  he  was  allowed  to  recover  for  the  force  used,  a  party 
would  be  entitled  to  recover  for  a  broken  arm  or  leg,  or  other  serious 
personal  injury  brought  upon  himself  by  his  unnecessary  resistance 
to  the  acts  of  the  employ(?s  in  enforcing  the  regulations  of  the  railway 
company. 

In  my  opinion,  it  was  error  on  the  part  of  the  trial  judge  to  refuse 
the  instruction  to  the  jury  which  was  requested  by  the  defendant. 


(99  Fed.  389.) 

In  re  GOOD. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    February  3.  1900.) 

No.  14. 

BANK.»iJPTCY— Appeal  and  Review^Adjudication  op  Bankruptcy. 

A  judgment  of  the  district  court,  adjudicatiug  a  person  a  bankrupt  In 
involuntai-y  proceedings  against  him,  can  be  reviewed  by  the  circuit  court 
of  appeals  only  on  an  appeal  taken  by  the  respondent  within  10  days  after 
the  judgment  appealed  from,  as  prescribed  by  Bankr.  Act  1898,  §  25a,  and 
not  on  an  original  petition  for  review  of  the  decision  of  the  district  court, 
under  section  24b. 

Petition  for  Review  of  a  Decision  of  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Missouri,  in  Bankruptcy. 
G.  M.  8ebree  (John  S.  Farrington,  on  the  brief),  for  petitioner. 
T.  T.  Loy  (W.  O.  Mead,  on  the  brief),  for  respondent. 
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Before  CALDWELL,  SA^^OBN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  In  this  ease  A.  B.  Good,  the  petitioner, 
who  was  adjudicated  a  bankrupt  by  the  district  court  of  the  United 
States  for  the  Western  district  of  Missouri  on  January  2,  1900,  has 
presented  a  petition  for  review  under  subdivision  "b,"  §  24,  of  the  bank- 
rupt act  of  July  1,  1898,  wherein  he  prays  that  the  adjudication  may 
be  set  aside  and  annulled  for  error  of  law  apparent  upon  the  face  of 
the  proceedings  in  the  district  court.  Such  relief  we  feel  constrained 
to  deny  for  the  following  reasons:  Section  25a  of  the  bankrupt  act 
provides: 

"That  appeals,  as  In  equity  eases,  may  be  taken  In  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  to  the  circuit  courts  of  appeals  of  the  United 
States  and  to  the  supreme  court  of  the  territories  in  the  following  cases,  to 
wit:  (1)  From  a  Judgment  adjudging  or  refusing  to  adjudge  the  defendant 
a  bankrupt.  •  •  •  Sqch  appeal  shaU  be  taken  within  ten  days  after  the 
Judgment  appealed  from  has  been  rendered  and  may  be  heard  and  determined 
by  the  appellate  court  in  term  or  vacation,  as  the  case  may  be.** 

Inasmuch  as  congress  has  seen  fit  to  prescribe  by  this  section  the 
method  in  which  a  judgment  adjudicating  a  i>erson  a  bankrupt  may 
be  reviewed,  and  for  obvious  reasons  has  fixed  a  short  period,  to  wit, 
10  days,  within  which  such  appeal  must  be  taken,  we  think  it  is  mani- 
fest that  such  judgments  cannot  be  reviewed  on  an  original  petition 
filed  in  this  court  in  the  mode  prescribed  by  subdivision  ''b"  of  section 
24.  No  time  limit  has  been  fixed  under  section  24  within  which  an 
original  petition  to  "superintend  and  revise  in  matter  of  law"  the 
action  of  the  district  court  in  proceedings  in  bankruptcy  may  be 
filed,  and  for  that  reason  we  consider  it  improbable  that  it  was  the 
intention  of  the  lawmaker  to  allow  a  judgment  adjudicating  a  person 
a  bankrupt  to  be  reviewed  otherwise  than  by  appeal,  and  within  the 
time  expressly  limited  in  section  25.  As  more  than  10  days  have 
now  elapsed  since  the  petitioner  was  adjudicated  a  bankrupt,  and  as 
no  appeal  has  been  taken,  it  follows  that  the  petition  for  review  must 
be  dismissed,  and  it  is  so  ordered,  with  directions  to  certify  that  fact 
forthwith  to  the  district  court. 


(09  Fed.  400.) 

In  re  FT.  WAYNE  ELECTRIC  CORP^ 

COLUMBUS  ELECTRIC  CO.  v.  WORDEN. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  25.  1900.) 

No.  G40. 

Bankruptcy— Proof  and  Allowance  op  Claims— Preperred  Crkditor. 
Under  Bankr.  Act  1898.  §  57g,  providing  that  the  claims  of  creditors  of  a 
banlcrupt  who  have  received  preferences  shaU  not  be  allowed  unless  they 
surrender  their  preferences,  a  creditor  who  has  actually  received  a  prefer- 
ence, by  a  partial  payment  of  his  debt,  within  four  months  before  the 
bankruptcy  of  the  debtor,  cannot  have  his  claim  allowed  against  the  estate 
of  the  bankrupt  without  surrendering  the  preference;  and  this,  notwith- 
standing the  fact  that  he  received  the  payment  innocently,  and  that  he 
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had  no  knowledge  or  cause  to  believe  that  the  debtor  was  insolvent  or 
that  a  preference  was  intended. 
2.  Sahb— Preferences— Payment  of  Monet. 

Payment  of  a  debt  in  money  is  a  transfer  of  property,  within  the  pur- 
view of  Bankr.  Act  1898,  §  60a,  providing  that  a  debtor  shall  be  deemed 
to  have  given  a  preference  if,  being  insolvent,  he  has  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the  enforcement  of  such  transfer 
will  be  to  enable  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors  of  the  same  class. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

The  Columbus  Electric  Company,  the  appellant,  on  the  9th  of  December. 
1898,  was  the  creditor  of  the  Ft.  Wayne  Electric  Corporation  to  the  amount 
of  $14,646.08,  and  on  that  day  received  the  three  notes  of  the  debtor,  each 
bearing  date  upon  that  day.  and  being  for  equal  portions  of  the  indebtedness, 
and  payable,  respectively,  in  30,  60.  and  90  days  from  that  date.  The  first  note 
matured  January  11,  1899,  and  on  the  20th  of  January,  1899,  that  creditor 
received  from  its  debtor,  in  part  payment  of  the  note,  the  sum  of  $2,500  in 
money;  and  this  without  the  knowledge  of  the  insolvency  of  the  debtor,  and 
without  reason  to  believe  the  debtor  to  be  insolvent,  and  without  reason  to 
believe  that  any  preference  was  thereby  intended  by  the  debtor  over  other 
creditors.  Afterwards,  creditors  of  the  Ft.  Wayne  Electrip  Corporation  filed 
their  petition  in  bankruptcy  against  that  corporation,  and  on  the  25th  day  of 
January,  1899,  the  corporation  was  duly  adjudged  a  bankrupt.  On  the  24th 
day  of  March,  1899,  the  appellant  filed  its  claim  in  such  bankruptcy  proceedings 
for  the  balance  of  the  amount  due  upon  the  three  promissory  notes.  The  ref- 
eree certified  the  question  of  the  allowance  of  the  claim  to  the  district  court 
sitting  in  bankruptcy,  which  court  afterwards  ordered  as  follows:  "(1)  That 
if  the  said  Columbus  Electric  Company  shall,  on  or  before  thirty  days  from 
this  date,  surrender  to  the  trustee,  for  the  benefit  of  the  estate  of  said  bank- 
rupt, the  sum  of  $2,500  so  paid  January  20,  1899.  then  the  full  amount  of  said 
daim,  at  the  date  of  filing  the  petition  in  bankruptcy  herein,  to  wit,  the  sum 
of  $14,884.56,  is  allowed  as  an  unsecured  claim,  and  that  said  sum  is  ordered 
to  be  entered  upon  the  books  of  the  trustee  as  the  true  sum  upon  which  to 
compute  dividends;  (2)  that,  if  such  claimant  shall  fafi  or  refuse  to  repay  said 
sum  of  $2,500  on  or  before  thirty  days  from  date  hereof,  the  said  claim  is  dis- 
allowed and  expunged  from  the  list  of  claims  upon  the  trustee  in  this  cause." 
This  ruling  is  brought  here  for  review.  The  opinion  of  the  court  below  is  re- 
ported in  Re  Ft.  Wayne  Electric  Corp.  (D.  C.)  96  Fed.  803. 

R.  S.  Robertson  and  William  S.  O'Rourke,  for  appellant. 
William  J.  Vesey,  John  Morris,  Jr.,  O.  N.  Heaton,  and  William 
P.  Breen,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

JENKINS,  Circuit  Judge,  after  the  foregoing  statement  of  the 
case,  delivered  the  opinion  of  the  court. 

The  question  presented  is  this:  Can  a  creditor,  who  has  within 
four  months  of  his  debtor's  bankruptcy  innocently  received  a  pay- 
ment upon  his  debt,  be  permitted  to  prove  his  debt  in  the  bankruptcy 
proceeding,  and  to  receive  from  the  estate  of  the  bankrupt  a  divi- 
dend thereon,  without  surrendering  the  preference  received?  Thi* 
question  is  one  purely  of  statutory  law,  and  depends  for  its  solution 
upon  the  construction  to  be  given  to  certain  sections  of  the  bank- 
ruptcy act.    30  Stat.  541. 

Section  60a  defines  a  "preference"  as  follows: 
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"A  person  Bhall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he 
has  procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor  of 
any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  Judgment  or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class." 

Section  60b  provides  that  the  trustee  may  recover  from  the  re- 
cipient any  preference  received  within  four  months  of  the  bank- 
ruptcy, if  the  latter  had  reason  to  believe  that  a  preference  was  in- 
tended. Section  3  defines  acts  of  bankruptcy,  one  of  which  is:  "(2) 
A  transfer,  while  insolvent,  to  a  creditor  of  any  portion  of  his  prop- 
erty, with  intent  to  prefer  such  creditor."  Subdivision  b  of  that 
section  provides  that  an  involuntary  petition  in  bankruptcy  may 
be  maintained  for  such  act  of  bankruptcy  committed  vdthin  four 
months  before  the  filing  of  the  petition.  Subdivision  25  of  section 
1,  treating  of  definitions,  provides  that  the  word  "transfer,"  as  used 
in  the  act,  shall  "include  the  sale  and  every  other  and  different 
mode  of  disposing  of  or  parting  with  property,  or  the  possession 
of  property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mort- 
gage, gift,  or  security."  Section  57g  provides  as  follows:  "The 
claims  of  creditors  who  have  received  preferences  shall  not  be  al- 
lowed unless  such  creditors  shall  surrender  their  preferences."  It 
is  apparent  from  these  provisions  of  the  law  that  not  all  preferences 
by  an  insolvent  debtor  may  be  avoided.  The  congress  has  seen 
proper  to  provide  that  the  trustee  in  bankruptcy  may  recover  pref- 
erences in  the  event  only  that  the  creditor  had  reasonable  cause  to 
believe  that  a  preference  was  intended.  It  was  not  designed  to  in- 
terrupt the  usual  course  of  business,  or  to  compel  a  creditor  to  pay 
back  that  which  he  had  innocently  received.  This,  however,  does 
not  conclude  the  case.  When  a  creditor,  who  has  in  fact  received 
a  preference,  comes  into  the  court  of  bankruptcy  seeking  to  share 
with  other  creditors  in  the  estate  of  the  bankrupt,  he  must  come, 
if  at  all,  upon  the  terms  and  the  conditions  that  the  law  imposes. 
It  is  the  fundamental  principle  of  the  bankrupt  law  that  "equality 
is  equity."  The  act  seeks  to  marshal  the  assets  of  the  bankrupt, 
recovering  all  property  disposed  of  by  the  bankrupt  in  fraud  of  the 
act,  and  to  distribute  the  fund  equally  among  all  the  creditors  in 
proportion  to  the  amount  of  their  respective  claims.  This  principle 
we  .conceive  to  be  distinctly  recognized  by  section  57g.  That  sec- 
tion takes  notice  of  the  fact  that  a  creditor  who  has  been  innocently 
preferred  cannot  be  compelled  to  return  that  which  he  has  received, 
but  it  says  to  him:  While  the  law  will  not  interfere  with  you  with 
respect  to  that  which  you  have  received,  and  because  you  received 
it  innocently,  yet,  if  you  come  to  the  court  asking  that  you  may  share 
with  the  other  creditors  in  the  remaining  estate  of  the  bankrupt, 
you  must  surrender  the  preference  which  you  have  received,  how- 
ever innocently;  for  equality  is  equity,  and  he  who  seeks  equity 
must  do  equity.  The  act  of  preference  is  condemned  by  the  law, 
but  because  you  were  innocent  in  the  taking  of  it  the  law  will  not 
disturb  your  possession  of  that  which  you  received;  but,  when  you 
ask  the  aid  of  the  court  to  give  you  a  further  share  of  the  estate, 
you  must  be  content  to  place  yourself  upon  an  equality  with  other 
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creditors,  and  that  can  only  be  done  by  a  surrender  of  the  prefer- 
ence which  yon  have  received.  We  think  this  the  clear  intent  of 
the  lawgiver.  We  do  not  need  to  enter  upon  a  critical  examination 
of  the  various  phrases  of  the  act,  or  to  indulge  in  an  investigation 
of  the  technical  meaning  of  the  words  there  used.  That  has  been 
fully  gone  over  in  the  opinion  of  the  court  below  whose  decision  is 
here  under  review,  and  in  which,  in  general,  we  concur. 

This  view  of  the  proper  construction  to  be  given  to  section  57g 
finds  support  in  the  provisions  of  section  65d,  which  declares  that  a 
creditor,  who  has  received  through  a  court  of  bankruptcy  in  a  foreign 
country  a  share  of  his  debt,  and  seeks  to  prove  the  balance  of  that 
debt  in  bankruptcy  in  this  country,  shall  not  receive  any  part  of  his 
debt  here,  until  the  creditors  resident  here  shall  first  have  received 
a  dividend  equal  to  the  amount  received  by  that  creditor  through 
such  foreign  proceedings.  This  goes  upon  the  doctrine  of  equality 
among  creditors.  The  courts  here  had  not  jurisdiction  over  the 
property  of  the  bankrupt  in  the  foreign  country.  What  the  creditor 
there  received  was  legally  obtained  and  adjudged  to  him  as  of  right. 
The  court  here  could  not  take  it  from  him,  and  yet,  in  the  same 
view  in  which  we  regard  section  57g,  the  law  declares  that  such 
creditor  shall  not,  in  the  distribution  of  the  estate  here,  have  the 
benefit  of  that  which  he  legally  received  elsewhere,  but  he  must 
stand  upon  the  footing  of  equality  with  creditors  here,  and  they 
shall  first  be  paid  out  of  the  estate  here  an  amount  equal  to  that 
which  such  creditor  received  there.  The  language  of  section  57g 
is  broad  and  comprehensive,  and  is  not  susceptible  of  the  restricted 
construction  sought  to  be  placed  upon  it,  unless  the  word  "prefer- 
ence" should  receive  a  narrow  and  strained  construction. 

It  is  urged  that  the  term  "preference"  means  a  transfer  of  prop- 
erty, and  not  a  payment  of  money.  In  other  words,  that  an  insol- 
vent debtor,  seeking,  in  fraud  of  the  act,  to  prefer  in  part  certain 
of  his  creditors,  cannot  so  do  by  transfer  to  them  of  his  property, 
but  he  may  sell  that  property,  and  turn  it  into  money,  and  with 
impunity  pay  his  creditors  with  that  money,  and,  although  they 
have  received  it  with  guilty  knowledge  of  the  intent  to  prefer  and 
of  the  insolvency  of  the  debtor,  the  trustee  cannot  recover  it  back, 
because  it  was  paid  in  money,  and  not  in  property.  We  think  this 
a  narrow  view  of  the  law,  and  one  that  would  work  incalculable 
mischief.  We  are  not  disposed  to  place  such  a  construction  upon 
the  act,  if  it  can  in  reason  be  avoided,  and  we  are  unwilling  to  put 
upon  the  section  what  we  deem  to  be  a  strained  construction  of  a 
broad  term,  in  view  of  the  mischief  which  would  follow.  It  may  not 
bo  denied  that  there  are  words  and  phrases  in  the  act,  as  pointed 
out  in  the  case  of  In  re  Piper,  2  Xat.  Bankr.  N.  7,  elsewhere  unre- 
ported,* which  lend  support  to  the  oj^site  contention,  but  we  think 
that  the  general  harmony  of  the  act  would  be  marred  by  the  nar- 
row construction  sought  to  be  placed  upon  the  phrase  ^^reference." 
The  bankrupt,  here  intended  to  prefer  the  appellant  in  the  sense 
that  while  insolvent  it  sought  to  give  an  advantage  over  other  cred- 

1  Oral  ruling.    No  opinion  filed. 
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itors.  It  was  received,  to  be  sure,  innocently,  and  without  knowl- 
edge of  that  intent,  but  the  payment  none  the  less  worked  a  prefer- 
ence. It  gave  to  the  appellaiit  an  undue  advantage  over  other  cred- 
itors, and,  while  the  act  will'  not  permit  a  recovery  by  the  trustee  of 
the  payment  because  it  was  received  innocently,  it  none  the  less 
remains  that  the  meaning  of  the  act  is  that,  if  the  appellant  seek 
further  payment  out  of  the  estate  of  the  bankrupt,  he  shall  share 
equally  with  other  creditors  with  respect  to  his  claim.  That  can 
only  be  accomplished  by  a  surrender  of  the  preference  received  as 
a  condition  of  further  payment  out  of  the  bankrupt  estate. 

This  construction,  as  we  think,  works  out  the  highest  equity  be- 
tween creditors.  It  may  be  diflficult  to  reconcile  the  various  phrases 
used  in  the  act,  but  the  construction  which  we  place  upon  the  section 
gives  to  the  language  therein  employed  its  natural  meaning.  The 
case  of  In  re  Conhaim  (D.  C.)  97  Fed.  923,  reaches  the  same  conclu- 
sion.   The  order  is  affirmed. 


(99  Fed.  426.) 


UNITED  STATES  v.  ONE  CASE  PAINTINGS,  ENGRAVINGS.  AND 
MANUFACTURES  OF  METAL. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  5,  1900.) 

No.  65. 

1.  Customs  Duties— Forfeiture  for  Undervaluation— Recovery  of  Duties 

Paid. 

The  forfeiture  and  sale  by  the  United  States  of  imported  goods  for  un- 
dervaluation, under  the  provisions  of  section  7  of  the  customs  administra- 
tive act  of  1890,  as  amended  by  section  32  of  the  tariff  act  of  1897,  does 
not  relieve  the  Importer  from  liability  for  the  duty  thereon,  so  as  to 
entitle  him  to  a  return  of  the  duty  paid.  The  obligation  to  pay  the  dlity 
is  incurred  by  the  act  of  importation,  and  the  importer  is  not  relieved 
from  such  obligation  by  the  violation  of  a  different  provision  of  the  cus- 
toms law,  although  he  thereby  Incurs  as  a  penalty  a  forfeiture  of  the 
entire  importation. 

2.  Same— Abandonment  of  Goods. 

Section  23  of  the  customs  administrative  act  of  1890,  which  permits  an 
importer  to  abandon  to  the  United  States  all  or  any  portion  of  the  goods 
mcluded  In  any  invoice,  not  less  than  10  per  cent,  of  the  total  value  or 
quantity  of  the  invoice,  and  be  relieved  from  the  payment  of  duties  on  the 
portion  so  abandoned,  applies  only  to  an  invoice  of  goods  imported  in  such 
condition  as  would  have  entitled  the  importer,  under  Rev.  St.  §  2927.  for 
which  said  section  23  is  a  substitute,  to  claim  an  allowance  for  damaged 
goods;  and  an  Importer  of  goods  not  damaged  cannot,  by  an  abandonment 
of  such  goods,  after  they  have  been  seized  by  the  government  for  an 
attempted  violation  of  the  customs  law,  relieve  himself  from  liability  for 
the  duty  thereon,  or  recover  the  duty  paid. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was  a  proceeding  to  condemn  certain  imported  merchandise 
as  forfeited  to  the  United  States,  according  to  section  32  of  the  tariff 
act  of  July  24,  1897,  and  section  9  of  the  customs  administrative  act 
of  June  10,  1S90.     The  facts  appear  in  the  opinion. 
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Arthur  M.  King,  for  the  United  States. 
Max  J.  Kohler,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge,  Fishel,  Adler  &  Schwartz  imported 
into  the  port  of  New  York  per  steamship  La  Normandie,  January  3, 
1898,  one  case  of  paintings  and  engravings.  The  goods  were  subject 
to  duty  at  25  per  centum  ad  valorem,  under  paragraph  403,  Tariff 
Act  1897.  Upon  entry  the  estimated  duties  (|70.50)  were  paid.  The 
declared  value  in  the  invoice  and  entry  of  the  particular  items  was 
547.50  francs.  They  were  duly  appraised  and  returned  by  the  ap- 
praising oflQcer  at  1,650  francs  (1316.50),  an  advance  of  over  200  per 
cent.  In  justice  to  the  importers  it  should  be  stated  that  the  valua- 
tion given  in  the  entry  was  the  price  they  actually  paid  for  the  goods, 
which  they  claim  to  have  bought  far  below  the  market  price,  and 
that  they  failed  to  add  an  additional  sum  on  the  entry  to  make  mar- 
ket value  through  the  oversight  of  a  clerk  during  a  busy  season.  In 
section  7  of  the  customs  administrative  act  of  1890,  as  amended  by 
section  32  of  the  tariff  act  of  1897,  are  found  the  following  provi- 
sions: 

**If  the  appraised  value  of  any  merchandise  shall  exceed  the  value  declared 
in  the  entry  by  more  than  fifty  per  centum,  except  when  arising  from  a  mani- 
fest clerical  error,  such  entry  shall  be  held  to  be  presumptively  fraudulent, 
and  the  collector  of  customs  shall  seize  such  merchandise  and  proceed  as  in 
case  of  forfeiture  for  violation  of  the  customs  laws,  and  in  any  legal  proceed- 
ing that  may  result  from  such  seizure,  the  undervaluation  as  shown  by  the 
appraisal  shall  be  presumptive  evidence  of  fraud,  and  the  burden  of  proof  shall 
be  on  the  claimant  to  rebut  the  same  and  forfeiture  shall  be  adjudged  unless 
he  shall  rebut  such  presumption  of  fraudulent  intent  by  sufficient  evidence. 
The  forfeiture  provided  for  in  this  section  shall  apply  to  the  whole  of  the 
merchandise  or  the  value  thereof  in  the  case  or  package  containing  the  particu- 
lar article  or  articles  in  each  invoice  which  are  undervalued." 

In  conformity  to  these  provisions  and  to  the  practice  in  such  cases, 
information  was  duly  filed,  and  monition  issued  March  15,  1898. 
The  goods  were  attached  the  next  day  by  the  marshal  in  the  hands 
of  the  collector.  On  April  5th.  the  marshal's  return,  with  proof  of 
due  publication  of  notice,  having  been  filed,  a  writ  of  venditioni 
exponas  was  issued.  The  goods  were  sold  April  28, 1898,  for  |207.28 
net,  and  that  amount  paid  to  the  clerk  of  the  court.  The  importers 
did  not  appear,  nor  did  they  contest  the  proceedings,  nor  did  they 
dispute  the  right  of  the  United  States  to  a  decree  of  forfeiture.  Sub- 
sequently the  court,  upon  motion  of  the  attorneys  for  the  importers, 
amended  the  decree  of  condemnation  and  sale  so  as  to  provide  that 
the  clerk  of  the  court  pay  over  to  the  United  States  the  net  proceeds 
of  the  sale  only  on  condition  the  United  States  pay  over  to  the  im- 
porters the  sum  of  |70.52,  being  the  amount  of  estimated  duties 
deposited  with  the  collector  upon  the  entry  of  the  undervalued  mer- 
chandise. This  was  neither  more  nor  less  than  a  decree  that  the 
importers  should  be  paid  that  sum  out  of  the  proceeds  of  the  sale. 
In  other  words,  persons  who  had  not  appeared  nor  claimed  such 
merchandise,  nor  any  part  thereof,  nor  had  in  any  way  contested 
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the  case,  were  afterwards  awarded  a  part  of  the  proceeds,  because 
they  were,  as  the  court  found,  creditors  of  the  United  States.  This 
appeal  might  be  disposed  of  upon  a  discussion  of  the  procedure,  but, 
inasmuch  as  the  representative  of  the  government  had  asked  for  a 
ruling,  upon  the  merits  as  a  guide  to  the  treasury  department  in 
future  proceedings,  the  point  of  practice  need  not  be  considered. 
Section  1  of  the  customs  administrative  act  of  June  10,  1890,  pro- 
vides that  all  merchandise  imported  into  the  United  States  shall,  for 
the  purpose  of  this  act,  be  held  to  be  the  property  of  the  person  to 
whom  the  merchandise  may  be  consigned.  Fishel,  Adler  &  Schwartz 
were  the  consignees,  and  it  is  not  disputed  that  they  were  the  own- 
ers. The  tariff  act  provides  that  there  shall  be  levied,  collected,  and 
paid  upon  all  articles  imported  from  foreis:n  countries  the  duties 
prescribed  in  the  schedules.  Fishel,  Adler  &  Schwartz  were  the  i)er- 
sons  who  imported  the  merchandise  in  question,  and  **by  that  act  of 
importing  an  obligation  to  pay  the  duties  is  incurred.  The  obliga- 
tion springs  out  of  the  statutes  which  impose  duties."  Stockwell 
T.  U.  a,  13  Wall.  531,  20  L.  Ed.  491.  It  is  not  disputed  that  the 
{70.52  which  the  importers  paid  on  account  of  duties  was  less  than 
the  25  per  cent,  ad  valorem  which  the  tariff  act  required.  When  the 
importers  paid  the  |70.25,  therefore,  they  paid  it  as  a  debt  owing 
from  them  to  the  United  States.  What  subsequent  occurrence  has 
relieved  them  from  the  obligation  to  pay  the  debt  they  incurred 
when  they  caused  these  foreign  goods  to  be  imported?  Certainly 
not  the  undervaluation,  or  proceedings  thereon  under  section  32  of 
the  act  of  1897,  quoted  supra.  That  provides  only  for  a  penalty  to 
be  exacted  when  the  importer  fraudulently  undervalues  his  goods. 
The  fact  that  such  penalty  involves  a  forfeiture  of  the  whole  package 
undervalued  is  in  no  way  inconsistent  with  the  other  provision  of 
statute  which  requires  the  importer  to  pay  duty.  ''Importation"  and 
"fraudulent  undervaluation"  are  two  distinct  acts.  The  doing  of 
the  one  act  makes  the  importer  a  debtor  to  the  government  for  the 
amount  of  duties,  the  doing  of  the  other  act  makes  him  lose  his 
goods;  but  there  is  nothing  in  the  language  of  section  32  which 
can  be  construed  as  a  remission  of  the  obligation  to  pay  duties  in 
any  event.  We  find  nothing  in  the  numerous  authorities  cited  by 
both  sides  which  conflicts  with  this  interpretation  of  the  sections 
now  before  us.  No  question  is  presented  here  as  to  whether  the 
government  can  exact  duty  on  articles  whose  importation  it  has 
prohibited,  nor  whether,  under  the  statutes,  it  can  exact  two  penal- 
ties for  the  same  offense,  can  collect  an  additional  or  penal  duty  un- 
der one  section,  and  forfeit  the  goods  under  another  for  the  same 
act  of  undervaluation.  On  the  contrary,  we  have  the  one  section 
requiring  payment  of  duties  as  an  incident  of  importation,  and  the 
other  imposing  forfeiture  as  the  penalty  for  undervaluation.  The 
district  judge  was  evidently  misled  by  an  opinion  of  the  attorney 
general,  as  will  be  apparent  from  the  following  excerpt  from  the 
brief  memorandum  of  opinion  filed  upon  amendment  of  the  decree: 

"The  government  gets  the  benefit  of  the  duties  presumably  in  the  price  re- 
ceived on  the  sale  of  them;   so  that  there  is  no  presumptive  loss  of  duties. 
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After  such  a  decree,  I  do  not  think  the  duties  could  be  liquidated  or  collected  of 
the  Importer,  who,  by  not  claiming  them,  virtually  abandoned  them  as  allowed 
to  do  under  the  act  of  June  10,  1890.    21  Op.  Attys.  Gen.  326." 

There  is  no  doubt  as  to  the  soundness  of  this  conclusion  if  the 
premises  are  correctly  stated.  If  the  statute  allows  the  importer 
to  abandon  his  goods,  and  thereupon  relieves  him  from  the  payment 
of  duty  thereon,  of  course  the  government  cannot  collect  duty;  and, 
if  the  customs  oflBcers  have  collected  it,  the  importer  may  by  proper 
proceedings  secure  its  return.  But  the  difficulty  is  that  there  seems 
to  be  no  such  provision  in  the  statutes.  The  opinion  of  the  attorney 
general,  under  date  of  April  10,  1896,  addressed  to  the  secretary  of 
the  treasury,  is  as  follows: 

*'*You  ask  me  whether  an  importer  of  goods,  no  part  of  which  is  damaged, 
may  be  relieved  from  the  payment  of  the  duties  on  any  portion  (not  less  than 
10%  In  value  or  quantity)  of  his  invoice  by  abandoning  it  to  the  United  States. 
In  my  opinion,  tlie  operation  of  this  section  is  not  confined  to  damaged  goods, 
and  it  is  not  the  intent  of  congress  that  the  United  States  should  in  any  case 
exact  as  duties  an  amount  greater  than  the  values  of  the  property  imported. 
Your  question  is,  therefore,  answered  In  the  affirmative."  21  Op.  Attys.  Gen. 
S26. 

The  section  referred  to  is  section  23  of  the  customs  administrative 
act  of  1890.  It  has  been  amended  by  the  act  of  May  17,  1898  (30 
Stat.  417),  so  as  to  add  a  clause  providing  that  abandoned  mer- 
chandise shall  be  delivered  by  the  importer  in  compliance  with  the 
direction  of  the  chief  officer  of  customs,  but  in  all  other  respects  it 
remains  unchanged.    The  section  reads  as  follows: 

"That  no  allowance  for  damage  to  goods,  wares  and  merchandise  imported 
Into  the  United  States  shaU  hereafter  be  made  in  the  estimation  and  liquidation 
of  duties  thereon,  but  the  importer  thereof  may  within  ten  days  after  entry 
abandon  to  the  United  States  all  or  any  portion  of  goods,  wares  and  merchan- 
dise included  in  any  invoice  and  be  relieved  from  the  payment  of  the  duties  on 
the  portion  so  abandoned.  Provided,  that  the  portion  so  abandoned  shall 
amount  to  ten  per  tent,  or  over  of  the  total  value  or  quantity  of  the  invoice." 

This  section  takes  the  place  of  the  old  provision  of  the  Revised 
Statutes  as  to  damage  allowance  (section  2927),  which  by  the  act  of 
1890  is  expressly  repealed;  and  it  is  apparent  on  the  face  of  the  act 
that  the  only  importer  to  whom  the  privilege  of  abandonment  and 
relief  from  payment  of  duties  is  acconied  is  the  "importer  thereof"; 
i.  e.  of  goods,  wares,  and  merchandise  imported  in  such  condition  as 
would  have  entitled  him,  under  the  repealed  section,  to  claim  an 
allowance  for  damages.  The  opinion  of  the  attorney  general  refers 
to  no  authority,  and  presents  no  argument  in  support  of  his  con- 
struction, which  seems  not  warranted  by  the  language  of  the  section 
referred  to.  We  do  not  find  in  it  sufficient  authority  for  the  con- 
clusion embodied  in  the  decree  of  the  district  court,  which  is,  there- 
fore, reversed,  with  costs  of  this  appeal,  and  cause  remanded,  with 
instructions  to  decree  in  conformity  to  this  opinion. 
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(99  Fed.  433.) 

UNITED  STATES  v.  DANA  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  5,  1900.) 

No.   69. 

1.  Customs  Dutibs— Classification— Similarity  of  Usb. 

To  constitute  similarity  In  use,  within  the  meaning  of  the  similitude 
clause  of  the  tariff  act  of  1894  (section  4).  which  will  require  a  nonenumer- 
ated  article  to  be  classified  with  one  enumerated,  the  uses  of  the  two  need 
not  be  identical  or  Interchangeable. 

2.  Same— Fbrrochrome. 

Ferrochrome,  which  is  a  product  obtained  by  smelting;  chromic  ore,  Is 
dutiable  under  paragraph  110  of.  the  tariff  act  of  1894,  by  reason  of  its 
similarity  In  use  to  ferromanganese,  covered  by  such  paragraph,  and  not 
under  section  3.  as  a  manufactured  article  not  enumerated  or  provided  for, 
both  articles  l)eing  used  in  the  manufacture  of  steel,  to  produce  a  tough, 
hard  quality,  the  former  when  the  iron  ore  contains  an  excess  of  phos- 
phorus, and  the  latter  when  it  shows  an  excess  of  sulphur. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Chas.  D.  Baker,  for  the  United  States. 
Wm.  Wiekham  Smith,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAl^,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  appeal  involves  the  dutiable 
classification,  under  the  tariff  act  of  1894,  of  "ferrochrome,*'  a  prod- 
uct obtained  by  smelting  chromic  ore,  and  used  in  the  manufacture 
of  steel. 

The  importations  were  classified  by  the  collector  under  section  3 
of  the  act,  as  "manufactured  articles  not  enumerated  or  provided  for,'' 
and  subjected  to  duty  at  20  per  centum  ad  valorem.  Upon  an  appeal 
by  the  importers,  the  board  of  general  appraisers  affirmed  the  action 
of  the  collector,  and  the  circuit  court  reversed  that  decision.  91  Fed. 
522.  The  circuit  court  held  that  the  articles  should  have  been  classi- 
fied under  paragraph  110,  which  imposes  duty  upon  ferromanganese 
at  the  rate  of  four  dollars  per  ton ;  the  ground  of  the  decision  being 
that  ferrochrome  and  ferromanganese  are  similar  articles  in  the 
uses  to  which  they  are  applied,  and,  as  the  former  was  unenumerated^ 
it  was,  by  force  of  section  4,  by  similitude,  subject  to  the  duty  imposed 
on  ferromanganese.  As  the  importers  have  not  appealed  from  the 
decision  of  the  circuit  court,  and  as  it  is  not  disputed  that  ferro- 
chrome is  a  manufactured  article,  not  specifically  enumerated  or  pro- 
vided for  in  the  act,  the  single  question  is  whether  there  is  a  simili- 
tude between  the  articles  ferrochrome  and  ferromanganese,  within 
the  meaning  of  section  4,  which  prescribes  that  any  nonenumerated 
article  "which  is  similar  either  in  material,  quality  or  texture,  or  the 
use  to  which  it  may  be  applied,  to  any  article  enumerated  in  this  act 
as  chargeable  with  duty,  shall  pay  the  same  rate  of  duty  which  is 
levied  on  the  enumerated  article  which  it  most  resembles  in  any  of 
the  particulars  before  mentioned." 
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Upon  the  appeal  from  the  decision  of  the  board  of  general  apprais- 
ers no  further  evidence  was  taken,  and  the  case  was  heard  upon  the 
evidence  which  was  adduced  before  the  board.  There  is  no  conflict 
in  that  evidence,  but  the  court  below  differed  from  the  board  in  the 
conclusion  to  be  deduced  from  the  undisputed  facts. 

It  appears  that  both  articles  are  used  in  the  process  of  producing 
extra  tough,  hard  metal,  their  distinct  use  being  as  an  admixture 
with  the  iron  ore  which  is  to  be  converted  into  steel.  In  one  sense, 
they  are  used  interchangeably;  that  is,  both  articles  are  used  side  by 
side,  the  one  being  selected  when  the  iron  ore  has  an  excess  of  phos- 
phorus, and  the  other  when  it  has  an  excess  of  sulphur.  According 
to  the  testimony,  when  the  analysis  of  the  base  shows  an  excess  of 
phosphorus  the  ferrochrome  is  used,  because  it  neutralizes  the  action 
of  the  phosphorus;  and  when  it  shows  an  excess  of  sulphur  the 
manganese  is  used,  because  it  eliminates  the  sulphur.  The  testimony 
suggests,  also,  that  the  two  articles  are  sometimes  used  inter- 
changeably in  another  sense.  They  come  in  different  grades,  ranging 
from  20  to  80  per  cent,  in  the  quantity  of  pure  chromium  or  manganese 
contained  in  the  article.  The  testimony  suggests  that  a  low  grade 
of  ferrochrome  is  sometimes  used  as  a  substitute  for  ferromanganese. 
The  board  of  general  appraisers  apparently  did  not  so  understand 
the  testimony,  and  we  are  not  able  to  satisfy  ourselves  that  it  should 
be  so  understood.  The  question,  then,  is,  no  similarity  in  other  re- 
spects being  shown,  whether  the  similarity  in  use,  notwithstanding 
the  differences  in  the  mode  of  use  of  the  two  articles,  establishes  their 
similarity  in  the  sense  of  action. 

The  terms  of  the  section  are  satisfied  if  the  use  to  which  the  two 
articles  are  adapted  is  similar,  although  in  other  particulars  there 
may  be  no  similarity  between  them.  The  use  referred  to  is  the  "em- 
plovraent  or  effect  in  producing  results."  Murphy  v.  Arnson,  96  U.  S. 
133,  24  L.  Ed.  773.  In  Pickhardt  v.  Merritt,  132  U.  S.  258,  10  Sup.  Ct. 
W,  33  L.  Ed.  353,  where  one  of  the  questions  was  as  to  the  similitude 
lK»tween  certain  imported  dyes  and  **aniline  dyes,"  the  court  instructed 
the  jury  that  the  mere  application  of  the  two  articles  "to  the  dyeing 
of  fabrics  does  not  create  the  similitude,  but,  if  there  was  a  similitude 
in  the  mode  of  use,  a  similitude  in  the  same  kind  of  dyeing,  producing 
the  same  colors  in  substantially  the  same  way,  so  as  to  take  the 
place  of  aniline  dyes  in  use,  there  would  be  a  similitude  in  use."  The 
supreme  court  approved  that  instruction.  In  the  present  case  the 
two  articles  are  used  in  the  treatment  of  iron  ore  to  produce  a  steel 
of  peculiar  properties.  It  would  seem  that  similitude  between  two 
articles  is  established  when  the  predominant  use  of  both  is  to  effect 
in  a  particular  art  or  process  the  same  concrete  result.  However 
that  may  be,  there  is  in  the  present  case  a  closer  criterion  of  simi- 
larity. The  use  of  both  is  to  effect  in  the  smelting  of  iron  ore  the 
elimination  of  objectionable  properties,  and  in  accomplishing  this  re- 
sult one  is  the  equivalent  of  the  other.  ^Moreover,  the  subordinate  re- 
sult effected  by  each  resembles  that  of  the  other.  The  result  accom- 
plished by  the  ferrochrome  in  counteracting  the  phosphorus  in  the 
ore  is  analogous  to  that  of  the  ferromanganese  in  counteracting  the 
sulphur.    The  uses  of  the  two  articles,  though  not  identical,  are 
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affiliated.    The  section  does  not  require  identity,  but  is  satisfied  by 
similarity  in  uses. 

We  conclude  that  similitude,  within  the  meaning  of  the  section, 
is  established  by  the  evidence,  and  that  the  decision  of  the  circuit 
court  was  correct. 


(99  Fed.  445.) 

THE  CATHERINE  WfllTINQ. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  24,  1900.) 

No.  67. 

L  MARrriMB  Libns — State  Statute— Notice  of  Liek. 

Under  the  New  Yorlt  statute  (Laws  1879,  c.  334),  giving  a  lien  on  a 
vessel  for  repairs  made  under  a  contract  with  the  master,  owner,  char- 
terer, builder,  or  consignee,  or  with  an  agent  of  either  of  them,  but  pro- 
viding that  the  debt  shall  cease  to  be  a  lien  unless  the  lienor  shall,  with- 
in 30  days,  file  a  notice  of  lien  containing,  among  other  things,  **the  par- 
ticulars of  the  debt,  and  a  statement  of  the  account  claimed  to  be  due 
from  such  vessel,"  a  notice  does  not  contain  a  suflScient  statement  of  the 
debt  which  merely  states  that  a  certain  amount  is  due  from  a  vessel  **for 
work  done  upon  the  same,  materials  furnished,  and  labor  and  services 
performed,'*  under  instructions  from  the  owner. 

8.  Same— Labor  and  Materia!^  for  Repairing  Ship. 

Such  statute  does  not  give  a  lien  for  repairs  furnished  to  a  vessel  un- 
der instructions  from  one  who  was  neither  owner,  master,  charterer,  con- 
signee, nor  agent,  and  who  had  no  interest  in  her,  except  under  a  contract 
with  the  owner,  by  which  he  agreed,  at  his  own  expense,  to  make  cer- 
tain repairs  necessary  to  fit  her  for  a  different  service,  after  which  he 
was  to  employ  her  for  a  specified  time  as  charterer,  repaying  himself  for 
his  expenditure,  and  dividing  her  earnings  with  the  owner,  of  which 
facts  the  lien  claimants  were  fuUy  advised  by  the  owner,  and  notified  that 
they  could  not  look  to  the  vessel  for  payment. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was  a  suit  in  admiralty  to  establish  a  lien  on  the  steamer 
Catherine  Whiting  for  labor  performed  and  materials  furnished  in 
making  certain  repairs  thereon.  In  the  district  court  the  following 
opinion  was  rendered  by  Brown,  district  judge: 

"All  the  work,  labor  and  materials  for  which  the  above  suits  are  brought 
were  procured  upon  contracts  and  employment  by  Metcalf  alone.  He  was  nei- 
ther master  of  the  vessel,  nor  owner,  nor  charterer,  nor  builder,  nor  consignee 
of  the  vessel,  nor  the  agent  of  either  of  them;  nor  was  he  in  the  possession 
or  control  of  the  vessel,  nor  had  he  any  right  thereto.  His  sole  actual  rela- 
tion to  the  vessel  was  that  arising  from  his  contract  with  Flaherty,  the  sole 
owner,  under  which  contract  he  would  have  a  right  to  obtain  possession  and 
control  for  the  purpose  of  making  a  voyage  to  the  Pacific  coast  and  Alaska 
and  there  trading  with  her  on  condition  that  he  made  certain  improvements 
in  the  vessel  necessary  to  fit  her  for  that  service.  The  expense  of  making 
these  improvements  was  to  be  primarily  at  the  sole  charge  of  Metcalf,  with- 
out any  responsibility  of  Flaherty  or  the  vessel  therefor.  Every  person  who 
dealt  with  the  vessel  found  Flaherty  in  possession,  and  was  notified  that  nei- 
ther he  nor  the  vessel  would  be  liable,  and  as  I  have  said  all  the  work  and 
materials  were  procured  upon  Metcalfe  contracts  alone.  Metcalf  never  bad 
the  least  authority  from  Flaherty  to  act  as  his  agent,  and  Flaherty  certainly 
never  did  anything,  so  far  as  shown  by  the  evidence,  to  lead  any  of  the  libel- 
ants to  suppose  that  Metcalf  was  his  agent  or  the  agent  of  the  vesseL    For 
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these  reasons  no  statutory  lien,  or  direct  liability  on  the  part  of  Flaherty 
as  principal,  can  be  maintained.  In  The  John  Farron,  14  Blatchf.  24,  Fed. 
Cas.  No.  7,341,  the  employers  were  in  possession  and  control  of  the  yessel 
with  apparent  authority  to  bind  her.    That  was  not  the  case  here. 

•*The  claimfif  of  McGregor  and  others  cannot  be  sustained  on  the  ground 
that  they  were  seamen,  because  I  cannot  find  upon  the  evidence  that  they  were 
employed  as  seamen  or  were  understood  to  l)e  so  employed.  The  case  of  The 
Artisan,  9  Ben.  106,  Fed.  Cas.  No.  568,  is  essentially  different  There  the 
owner  had  executed  an  actual  charter  of  the  vessel  and  the  charterers  had 
appointed  a  master  who  was  in  possession  and  command  of  the  vessel,  pur- 
suant to  the  charter;  the  lil)elants  were  shipped  as  seamen  for  the  voyage 
specified  in  the  charter;  and  they  were  shipped  by  the  master;  they  were 
held  entitled  to  their  wages  as  seamen,  according  to  the  terms  of  the  ship- 
ment, because  shipped  for  the  voyage  by  the  master,  in  pursuance  of  his  ac- 
tual authority.  Here  there  was  no  charter  from  the  owner,  nor  any  master 
of  the  ship;  nor  was  there  any  authority  from  the  owner  to  ship  a  crew; 
the  men  were  not  hired  as  seamen,  or  shipped  at  all;  they  were  mostly  long- 
shoremen and  their  claim  of  payment  is  mostly  by  the  day  at  stevedores*  rates. 

**Reid  and  Duff  fully  understood  that  their  employment  was  by  Metcalf 
alone  and  on  his  responsibility.  They  were  so  notified  by  Flaherty  and  were 
not  allowed  to  go  to  work  until  Flaherty  by  personal  inquiries  of  the  sellers 
of  the  boilers  had  been  assured  by  them  that  the  boilers  had  been  paid  for 
by  Metcalf.  It  was  in  consequence  of  the  express  notice  from  Flaherty  that 
Held  and  Duff  required  from  Metcalf  additional  security.  If  their  claim  had 
been  good  in  other  respects,  moreover,  their  lien  upon  the  vessel  would  have 
been  lost  through  failure  to  file  a  proper  notice  of  claim.  The  notice  filed  in 
July  was  more  than  30  days  after  the  completion  of  the  work.  The  notice 
filed  on  June  15th,  though  in  time,  did  not  contain  a  statement  of  the  'par- 
ticulars* of  their  claim  as  required  by  the  state  law  of  1879.  The  notice  was 
only  a  general  statement  of  a  debt  to  the  amount  of  $2,400,  *due  from  said 
vessel  for  work  done  upon  the  same  and  for  material  furnished  and  labor 
and  services  performed  under  instructions  from  J.  C.  Metcalf,  owner.*  A  part 
of  the  work  to  the  amount  of  $400,  as  the  evidence  shows,  was  done  by  con- 
tract; the  rest  was  claimed  to  be  extra  work.  The  notice  of  lien  contains  no 
specification  of  either,  nor  distinguishes  one  from  the  other. 

**Baker,  Carver  &  Morrell  dealt  with  Metcalf  alone,  and  made  no  inquiries 
whatever  of  Flaherty,  and  never  saw  him  until  after  their  work  was  done. 
They  took  an  assignment  of  the  advanced  freights  on  a  charter  of  the  steamer 
which  Metcalf  negotiated  wholly  without  authority.  As  they  made  no  inquiry 
of  Flaherty,  the  true  owner,  their  dealings  were  at  the  risk  of  Metcairs  ai: 
tbority;  and  it  is  plain  that  he  had  no  authority  to  represent  or  bind  Flaherty 
or  the  vessel. 

"I  have  further  considered  the  case  carefully  to  see  if  there  were  any  equita- 
ble grounds  upon  which  the  vessel  or  Flaherty  could  be  held  to  respond  for  any 
increased  value  of  the  vessel  through  the  libelants*  work,  labor  and  mate- 
rial. The  only  ground  of  any  equitable  claim  would  be  some  inequitable  con- 
duct on  the  part  of  Flaherty  in  inducing  the  improvements  by  the  libelants 
and  tending  to  mislead  them.  Repeated  reading  of  the  stenographer's  notes 
satisfies  me  that  no  such  ground  can  be  maintained  upon  the  evidence.  The 
pleadings  were  not  framed  in  order  to  present  such  a  claim,  nor  is  adequate 
evidence  presented  to  reach  a  proper  conclusion.  Flaherty  testifies  that  the 
steamer  before  his  arrangement  with  Metcalf  was  in  good  condition  for  his 
employment  of  her  in  connection  with  the  lighthouse .  business.  He  agreed 
to  let  Metcalf  have  her  for  trade  on  the  Western  coast  on  condition  that  he 
would  make  her  fit  therefor  at  his  own  sole  cost  and  expense.  I  do  not  find 
that  Flaherty  ever  did  anything  whatsoever  inconsistent  with  this  position. 
He  relied  upon  MetcalTs  representations  that  he  had  means  for  this  purpose, 
and  was  evidently  deceived  in  that  regard.  Metcalf  plainly  had  no  availa- 
ble means  adequate  to  enter  into  such  a  contract,  and  the  enterprise  broke 
down  from  that  cause.  The  project  was  not  broken  up  by  Flaherty,  but  fell 
through  because  Metcalf  had  not  the  means  to  carry  out  his  undertaking  to 
fit  up  the  vessel,  which  was  the  condition  of  his  acquiring  any  right  to  use 
her.  The  charter  of  the  vessel,  which  Metcalf  wrongfully  made  for  the  pur- 
39  C.C.A.— 88 
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pose  of  raising  funds  wlthoat  Flaherty's  knowledge,  fell  throngh,  not  by  any 
act  of  Flaherty's,  but  because  necessary  changes  in  the  vessel  were  not  com- 
pleted within  the  necessary  time;  and  Metcalfs  lack  of  funds,  which  by 
that  time  had  become  evident,  made  the  further  prosecution  of  the  enterprise 
impracticable  and  it  was  therefore  abandoned.  Flaherty  was  evidently  de- 
ceived by  Metcalf's  visionary  schemes  and  imaginary  resources.  He  was  re- 
assured to  some  extent  by  the  supposed  payment  for  the  boilers  by  Metcalf, 
and  on  that  understanding  Flaherty  signed  the  contract  with  him.  When 
some  weeks  afterwards  Metcairs  lack  of  money  became  painfully  apparent, 
and  it  appeared  probable  that  the  men  at  work  on  the  ship  might  not  get  their 
pay,  he  was  naturally  restive  and  impatient,  both  for  his  own  protection  and 
to  avoid  further  sacrittces  by  the  men  themselves.  He  put  no  obstacles,  how- 
ever. In  the  way  of  Metcalfs  complying  with  his  contract,  had  he  been  able 
to  do  so;  nor  can  I  Und  that  he  offered  any  false  allurements  in  the  least  to 
any  of  the  men  who  contributed  labor  or  materials. 
"I  must,  therefore,  dismiss  the  libels,  without  costs." 

John  A.  Quintard,  for  appellants. 
Leo  Everett,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURLiM.  Inasmuch  as  a  material  man  furnishing  r^irs 
to  a  vessel  in  her  home  port  does  not  tnereby  acquire  any  maritime 
lien  upon  the  vessel,  this  action  can  only  be  sustained  upon  the 
theory  that  the  lien  sought  to  be  enforced  was  created  pursuant  to 
the  state  law,  which  gives  a  lien  for  such  repairs,  **if  such  debt  is 
contracted  by  the  master,  owner,  charterer,  builder,  or  consignee  of 
such  ship  or  vessel,  or  by  the  agent  of  either  of  them,  within  this 
slate,"  and  provides  that  the  debt  shall  cease  to  be  a  lien  unless  the 
lienor  shall  within  30  days  after  it  was  contracted  file  a  notice  of  lien 
containing,  among  other  things,  "the  particulars  of  the  debt,  and  a 
statement  of  the  account  claimed  to  be  due  from  such  vessel,"  duly 
verified  in  the  office  of  the  clerk  of  the  county  in  which  such  debt 
shall  have  been  contracted.  Laws  1879,  c.  334.  The  repairs  in  con- 
troversy were  begun  on  April  20  or  21,  1898,  and  were  completed 
July  15th.  The  only  notice  of  lien  filed  within  30  days  after  the 
debt  was  contracted  is  one  stating  a  claim  of  lien  for  {2,400,  '*the 
said  amount  (|2,400)  being  due  from  said  vessel  for  work  done  upon 
the  same,  materials  furnished,  and  labor  and  services  performed 
under  instructions  from  J.  C.  Metcalf.''  We  agree  with  the  court 
below  that  this  notice  did  not  contain  a  statement  of  the  *^rtica- 
lars  of  the  debt,''  as  required  by  the  statute. 

Aside  from  the  technical  defense,  the  facts  of  the  case  present  a 
good  defense  upon  the  merits.  The  repairs  were  furnished  to  the 
vessel  under  instructions  from  one  Metcalf.  At  the  time  one  Flaherty 
was  the  sole  owner  of  the  vessel,  and  Metcalf  was  neither  master, 
iliarterer,  consignee,  nor  agent.  Metcalf  had  entered  upon  a  con- 
tract with  Flaherty,  by  the  terms  of  which  he  had  agreed,  at  his 
own  expense,  to  put  boilers  into  the  vessel,  and  make  repairs  to  her 
machinery  and  hull  necessary  to  fit  her  for  a  voyage  to  the  Pacific 
coast,  and  by  which  Flaherty  agreed  that,  upon  the  completion  of 
the  repairs,  Metcalf  could  take  possession  of  the  vessel,  and  employ 
her  as  a  charterer  for  a  specified  period,  repaying  himself  the  cost 
of  the  repairs,  and  dividing  the  earnings  with  Raherty.    When  the 
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repairs  were  begun,  Flaherty,  by  his  ship  keeper,  was  in  possession 
of  the  vessel;  and  while  they  were  being  made,  although  Flaherty 
was  frequently  present,  the  appellant  w^as  aware  of  the  contract 
between  Flaherty  and  Metcalf,  and  that  Flaherty  did  not  propose 
to  permit  Metcalf  to  have  them  made  upon  the  credit  of  the  vessel. 
The  appellant  was  distinctly  notified  by  Flaherty  that  he  must  not 
look  to  the  vessel  for  his  indemnity,  but  must  rely  exclusively  upon 
Metcalf,  and  appellant  took  security  from  Metcalf  by  a  mortgage 
on  real  estate  and  otherwise.  Notwithstanding  this,  the  appellant 
seems  to  have  supposed  that  he  could  subject  the  vessel  to  a  lien 
in  invitum.  Undoubtedly,  if  Flaherty  had  held  out  Metcalf  as  a 
part  owner,  or  charterer,  or  agent,  the  vessel  would  have  been  liable, 
although  he  was  not  such  in  fact.  But  the  appellant  knew  that  Met- 
calf's  only  relation  to  the  vessel  was  that  of  a  prospective  charterer. 
The  decree  of  the  court  below  dismissing  the  libel  was  correct,  and 
is  affirmed,  with  costs. 


m  Fed.  451.) 

WOODS  V.  OLSEN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  23,  1900.) 

No.  847. 

SniPPiKG— Genebal  Average— Seikuke  of  Ship  as  Puize—Expensb  op  Ob- 
taining Discharge. 

Libelant  chartered  a  steamship  by  a  time  charter,  and  afterwards  sub- 
chartered  her  to  a  third  person,  by  whom  she  was  employed  in  trade  with 
Cuba.  While  so  employed,  she  was  seized,  with  her  cargo,  by  the  United 
States  as  prize,  during  the  war  with  Spain,  but  on  trial  was  released. 
The  owner,  libelant,  and  the  subcharter  r  each  refused  to  pay  the  expense 
incurred  in  obtaining  her  discharge,  for  which  she  was  detained,  but  subse- 
quently, at  request  of  the  owner,  libelant  paid  a  draft  drawn  by  the  master 
for  the  amount.  JJeW>  that  such  expense  was  a  subject  for  general  aver- 
age, to  be  apportioned  between  the  ship,  cargo,  and  freight,  and  that  libel- 
ant, having  neglected  to  proceed  for  that  purpose  until  the  contributing 
interests  had  been  separated,  could  not  recover  the  amount  of  the  draft 
in  a  suit  in  personam  against  the  owner.i 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana. 

On  December  23,  1897,  John  G.  Woods  chartered  from  the  owners  the  steam- 
ship Franklin  for  a  period  of  six  months,  with  option  to  renew  for  peiiod  of 
three  months;  the  charter  party  containing,  among  others,  the  following  stipu- 
lations: '^Between  safe  port  and  ports  in  Canada  (and)  (or)  other  British  pos- 
sessions, not  north  of  River  St.  Lawrence  (steamer  to  leave  the  St.  Lawrence 
by  the  31st  of  October),  (and)  (or)  the  United  States  of  America  (and)  (or) 
West  Indies  and  Gulf  of  Mexico,  (and)  (or)  Carribean  Sea,  (and)  (or)  Central 
of  Mexico,  (and)  (or)  South  America  (Magdalena  river  excluded),  not  south  of 
the  river  Platte,  as  the  charterers  or  their  agents  shall  direct,  on  the  following 
conditions:  (1)  That  the  owners  shall  provide  and  pay  for  aU  provisions,  wages, 
and  consular  shipping  and  discharging  fees  of  captain,  officers,  engineers,  fire- 
men, and  crew;  shall  pay  for  the  insurance  of  the  vessel;  also  for  all  engine 
room  and  deck  stores;  and  maintain  her  in  a  thoroughly  efllcient  state,  in  hull 

1  As  to  general  average,  see  note  to  Pacific  Mail  S.  S.  Co.  v.  New  York,  H. 
&  R.  Mln.  Co.,  20  C.  C.  A.  357. 
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and  machinery,  for  and  during  the  senrices,  guarantying  to  maintain  the 
boilers  in  a  condition  to  bear  a  worldng  pressure  of  at  least  GO  pounds  (and  this 
pressure  to  be  carried  continuously)  during  the  whole  term  of  this  charter,  and 
to  victual  and  provide  for  all  passengers  in  the  best  manner  according  to  their 
class,  charterers  paying  at  the  rate  of  4s.  sterling  per  day  for  each  first-class 
passenger.  (2)  That  the  charterers  shall  pay  and  provide  for  all  the  coaU  port 
charges,  pilotages,  agencies,  and  commissions,  and  the  charterers  shall  accept 

and  pay  for  all  coal  in  the  steamer's  bunkers  on  delivery,  at  the  rate  of  $ 

per  ton;  and  the  owners  shall,  on  expiration  of  this  charter,  pay  for  all  coal 
left  In  the  bunkers,  at  the  current  market  price,  at  the  respective  port  where 
she  is  delivered  to  them.  It  is  understood  that  the  steamer  must  have  sufficient 
coal  in  bunkers,  on  delivery,  to  take  her  to  New  Orleans,  La.  (3)  That  the 
charterers  shall  pay  for  the  use  of  said  vessel  (£476)  four  hundred  and  seventy- 
flve  pounds  British  sterling,  lun^)  sum,  per  calendar  month,  commencing  from 
the  time  the  vessel  is  entered  at  the  custom  house  and  placed  with  clear  holds 
at  charterers*  disposal,  and  at  and  after  the  same  rates  for  any  part  of  the 
month,  hire  to  continue,  from  the  time  specified  for  terminating  the  charter, 
until  her  delivery  to  owners  (unless  lost)  at  a  port  in  the  United  States.  (4> 
Pajrment  of  said  hire  to  be  made  in  cash  in  New  Orleans,  La.,  at  the  rate  of 
$4.85  per  £  sterling,  half  monthly  in  advance,  from  the  date  of  delivery  of 
steamer;  and,  in  default  of  such  payment,  the  owners  shall  have  the  faculty 
of  withdrawing  the  said  steamer  from  the  service  of  the  charterers  without 
prejudice  to  any  claim  they  (the  owners)  may  otherwise  have  on  charterers 
in  pursuance  of  this  charter.  ♦  ♦  ♦  (9)  That  the  captain,  although  ap- 
pointed by  the  owners,  shall  be  under  the  orders  and  direction  of  the  charter- 
ers as  regards  employment,  agency,  or  other  arrangements;  and  the  charterers 
hereby  agree  to  indemnify  the  owners  from  all  consequences  or  liabilities  that 
may  arise  from  the  captain  signing  bills  of  lading,  or  otherwise  complying  with 
their  orders  and  directions.  (10)  That,  if  the  charterers  shall  have  reason  to 
be  dissatisfied  with  the  conduct  of  the  captain,  oflicers,  or  engineers,  they  shall 
make  such  complaint  in  writing  to  an  agent  in  New  Orleans,  La.,  specially 
appointed  by  owners,  who  shall  have  full  power  to  act  on  their  behalf,  and, 
if  necessary,  dismiss  any  of  the  officers,  should  they  find  the  complaints  made 
by  the  charterers  are  Justified  and  proven.  ♦  ♦  ♦  (14)  That  in  the  event  of 
loss  of  time  from  deficiency  of  men  or  stores,  or  break  down  of  machinery,  or 
damage  preventing  the  worldng  of  the  steamer  for  more  than  twenty-four  hours 
at  sea,  the  payment  of  hire  shall  cease  until  she  be  again  in  an  efficient  state 
to  resume  her  service;  and  should  she,  in  consequence,  put  into  any  port  other 
than  that  to  which  she  is  bound  to,  the  port  charges  and  pilotages  at  such 
port  shall  be  borne  by  8teamer*s  owners;  but  should  the  vessel  be  driven  into 
port  or  to  anchorage  by  stress  of  weather,  or  from  any  accident  to  the  cargo, 
such  detention  or  loss  of  time  shall  be  at  the  charterers'  risk  and  expense; 
also,  if  any  loss  of  time  from  crew  or  stores  not  being  on  board  in  time,  or 
from  repairs  to  hull  and  machinery,  which  are  for  owners*  account,  not  being 
'  complete  after  cargo  and  coals  are  on  board,  and  hour  of  sailing  has  been  fixed 
by  charterers,  and  notice  given  to  captain,  the  time  lost  is  for  the  steamer*s 
account.  ♦  ♦  ♦  (17)  That  the  owners  shall  have  a  lien  upon  all  cargoes  and 
all  sub-freights  for  any  amounts  due  under  this  charter,  and  the  charterers  shall 
have  a  lien  upon  the  ship  for  all  moneys  paid  in  advance,  and  not  earned. 
(18)  Ship  bottom  to  be  kept  properly  cleaned,  and  steamer  to  be  docked  when- 
ever captain  and  charterers  may  think  it  necessary,  but  at  least  once  in  every 
six  months,  and  payment  of  the  hire  to  be  suspended  until  she  is  again  in 
proper  state  for  the  service." 

After  Woods  obtained  possession  of  the  steamship,  he,  styling  himself  *'John 
G.  Woods,  chartered  owner  of  the  good  iron  screw  steamship  Franklin,"  sub- 
chartered  her  to  one  McManus,  of  Mexico;  the  terms  of  this  second  charter 
party  being  similar  to  the  first  in  all  material  matters.  Thereafter  the  Frank- 
lin was  used  by  McManus  as  a  general  ship  between  Mexican  and  Cuban  ports. 
About  this  time  a  state  of  war  existed  between  the  United  States  of  America 
and  the  kingdom  of  Spain,  and  the  master  of  the  ship  became  uneasy,  fearing 
capture  iu  running  to  Cuban  ports.  When  first  ordered  to  sail  from  Vera  Cruz 
to  Cuba,  the  master  declined  to  load  or  proceed.  He  waited  some  weeks  be- 
fore deciding  to  take  cargo,  and  in  the  meantime  communicated  with  his  owner 
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in  Norway,  and  the  owner's  agents  In  New  York.  Under  their  advice,  he  took 
cargo  and  proceeded  to  Cuba.  On  this  trip  he  was  overhauled  by  an  American 
man-of-war,  but,  after  an  examination  of  his  papers,  he  was  allowed  to  pro- 
ceed. This  voyage  was  successfully  made,  and  a  second  one  followed.  Hav- 
ing received  a  cablegram  from  the  agent  of  the  owner  in  New  Orleans,  warn- 
ing him  against  carrying  contraband  of  war  to  Cuban  ports,  he  again  took 
.the  advice  of  owner's  agent,  but,  on  receiving  instructions  not  to  carry  contra- 
band nor  run  blockade  but  proceed,  he  loaded^  and  made  a  successful  voyage  to 
the  port  of  Cayberrien,  in  Cuba.  August  2,  1898,  while  unloading  in  that 
port,  and  before  cargo  was  discharged,  the  Franklin  was  seized  by  the  United 
States  gunboat  Syren,  and,  with  the  balance  of  her  cargo,  about  one-fifth,  was 
taken  to  Key  West,  with  a  prize  crew  on  board,  and  thea  proceeded  against 
in  the  United  States  district  court  as  a  prize  of  war.  On  the  17th  of  the 
same  month,  after  various  proceedings  and  expenses  incurred  for  the  purpose, 
the  ship  was  discharged.  The  expenses  in  procuring  her  release,  counsel  fees, 
costs,  and  other  matters  amounted  to  about  $1,200.  Before  the  ship  could 
leave  Key  West,  it  was  necessary  that  these  expenses  should  be  paid.  Then 
followed  a  call  upon  Woods  to  pay,  and  his  refusal.  Woods  called  upon  the 
owners'  agents,  and  they  refused,  and  a  call  was  made  upon  the  subcharterer, 
McManus,  and  he  refused,  and  demanded  to  have  his  ship.  After  some  tele- 
graphic correspondence  between  owners'  agents,  charterers,  and  master,  the 
owners*  agents  in  New  York  wired  agent  at  New  Orleans  as  follows:  *'In 
order  save  time,  have  Woods  wire  captain  money.  Notify  him  proceed  New 
Orleans  after  Havana."  Upon  that  dispatch,  the  New  Orleans  agent,  on 
suggestion  and  with  consent  of  Woods,  sent  the  following: 

"New  Orleans,  La.,  August  23rd,  1898. 
"Captain  Sassummussen,  Norwegian  Stmr.  Franklin,  Cqre  [Care]  Taylor, 
Norwegian  Consul,  Key  West,  Fla.:  Your  draft  on  Woods  for  twelve  hundred 
dollars  will  be  honored  at  sight.  I  guaranty  same  to  cover  disbursements. 
Proceed  Havana;  thence  New  Orleans.  Do  not  deliver  cargo  to  Ybanez,  Al- 
vare  &  Co.,  unless  they  pay  Key  West  disbursements.    Advise  sailing. 

"[Signed]  Geo.  W.  KeUey." 

The  master  then  drew  draft,  of  which  the  following  is  a  copy: 
"Exchange  for  $1,200. 

"Key  West,  Fla..  Aug.  24th,  1898. 
"At  sight  pay  this  first  of  exchange  (second  unpaid)  to  the  order  of  Mess. 
Taylor  &  Co.,  twelve  hundred  dollars,  a/c  necessary  expenses  Nor.  S.  S.  Frank- 
lin, at  this  port,  value  received,  and  charge  the  same  to  account  of  said  stmr. 
"[Canceled  Internal  Revenue  Stamp.]  D.  Rasmussen,  Master. 

"To  John  G.  Woods,  New  Orleans,  La." 

Woods  paid  this  draft.  From  its  proceeds  the  master  paid  off  his  obligations 
in  Key  West,  and  thence,  according  to  orders,  proceeded  to  Cuba  to  deliver  the 
balance  of  his  cargo,  then  returned,  and  reported  to  charterer  Woods,  and, 
thereafter,  under  a  renewal  of  the  charter  party,  proceeded  to  run  in  Woods' 
interest,  making  frequent  trips  to  New  Orleans  and  Central  America,  until 
December,  1898,  when  the  charter  expired,  and  the  ship  was  returned  to  her 
owner. 

The  first  attempt  to  collect  the  money  advanced  by  Woods  to  release  the 
ship  at  Key  West  was  from  the  consignees  of  cargo  in  Cuba.  The  master  was 
ordered  not  to  deliver  cargo  unless  the  pasrment  was  made,  but,  on  the  refusal 
of  consignees  to  pay,  that  order  was  countermanded.  Woods  also  made  un- 
availing efforts  to  collect  the  amount  from  the  subcharterer,  McManus.  As  the 
owner  of  the  ship  refused  to  pay,  he  then  thought  of  retaining  the  amount  from 
the  advance  payments  of  the  ship's  hire,  but  abandoned  this  mode  of  collec- 
tion for  fear  that  perishable  cargo  aboard  the  Franklin  would  be  seized. 
Finally,  in  January,  1899,  the  steamship  Franklin  then  being  in  this  port, 
Woods  instituted  this  suit  in  personam,  coupled  with  a  foreign  attachment, 
wherein  the  ship  Franklin  was  seized.  The  district  court  rejected  the  libel- 
ant's demand,  and  he  now  prosecutes  this  appeal,  assigning  as  error  that  the 
court  erred  in  holding  that  the  expenses  in  releasing  the  steamship  Franklin 
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from  seizure  in  the  port  of  Key  West,  and  in  defending  the  suit  against  lier 
for  forfeiture,  were  expenses  for  which  the  lit>elant  was  liable,  and  that  the 
court  erred  in  refusing  to  allow  the  recovery  by  libelant  for  the  amount  h.erein 
sued  for,  and  dismissing  the  libel. 

Hewes  T.  Gurlej,  for  appellant. 
Richard  De  Gray,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

The  libelant  contends  that  he  was  not  liable  for  expenses  incurred 
in  releasing  the  ship  from  capture,  and  had  no  interest  in  the  matter 
as  to  whether  she  was  released  or  not,  except  that  he  desired  to  avail 
himself  of  an  optio.n  to  extend  the  time  of  the  charter,  and  that  he 
paid  the  money  at  the  request  of  the  owner,  for  his  account,  and 
understood  he  would  be  reimbursed.  The  claimant,  on  the  other 
hand,  denying  that  he  ever  recognized  the  subchapter  or  was  bound 
thereby,  contends  that,  under  the  terms  of  the  first  charter  party, 
there  was  a  demise  of  the  ship  to  the  charterer.  Woods,  as  owner  pro 
hac  vice,  who,  as  such  owner,  was  responsible  for  the  obligations  of 
the  ship;  and  particularly,  as  it  was  through  Woods'  fault  that  the 
vessel  was  engaged  in  the  Cuban  trade,  where  there  was  danger  of 
her  capture,  the  claimant  contends  that  the  ninth  clause  of  the 
charter  party,  to  the  following  effect:  "And  the  charterers  hereby 
agree  to  indemnify  the  owners  from  all  consequences  or  liabilities 
that  may  arise  from  the  captain  signing  bills  of  lading  or  otherwise 
complying  with  their  orders  and  directions," — rendered  the  charterer 
liable  for  these  particular  expenses,  because  the  capture  resulted  from 
the  employment  the  charterer  gave  the  ship.  Each  party  supports 
his  contention  by  elaborate  argument  and  citations  of  many  authori- 
ties, but  we  are  unable  to  agree  with  either.  The  expenses  necessary 
to  release  the  ship  from  the  capture  which  involved  the  ship,  cargo, 
and  freight  was  a  subject  for  general  average.  Douglass  v.  Moody,  9 
Mass.  548;  Sansom  v.  Ball,  4  Dall.  459,  1  L.  Ed.  908;  Jumel  v.  Insur- 
ance Co.,  7  Johns.  412;  Spafford  v.  Dodge,  14  Mass.  66.  This  la^^t- 
cited  case  is  very  interesting,  and  we  quote  from  it  at  some  length. 
Under  the  charter  party  in  that  case  the  charterers  had  more  control 
than  in  the  present  instance,  for  they  were  required  to  victual  and 
man  the  vessel,  as  well  as  pay  all  port  charges,  pilotage,  etc.  The  ves- 
sel, on  a  voyage  from  St.  Ubes  to  Boston,  was  forcibly  taken  by  a 
British  cruiser  as  a  prize  of  war  on  the  6th  of  January,  1843,  and  de- 
tained until  the  10th  of  May  following.  The  main  issue  in  the  suit 
was  as  to  whether  the  charterers  were  liable  for  hire  of  the  ship  dur- 
ing the  time  lost  by  the  capture.  The  court  held  that  the  charterers 
were  liable  for  the  hire.    In  regard  to  this  the  court  said: 

"The  defendauts,  by  virtue  of  this  charter  party,  became  the  owners  of 
the  ship  for  the  voyage,  or  for  the  time  stipulated  in  the  contract.  .  They  might 
load  her  themselves,  or  take  freljrht  for  others  on  such  terms  as  they  should 
think  proper.  The  whole  earnings  of  the  ship,  in  either  case,  were  for  their 
use.  If  she  should  perform  her  voyage  in  a  short  time,  the  gain  would  be 
theirs.  They  would  have  the  same  benefit,  whether  as  freight  on  their  own 
goods  or  on  the  goods  of  others,  as  if  the  voyage  had  been  unusually  prolonged. 
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while  the  expenses  of  wages  and  provisions  which  were  to  be  paid  by  them 
would  be  reduced.  On  the  other  hand,  if  the  voyage  should  be  delayed  by  ad- 
verse winds,  or  by  any  other  of  the  common  casualties  or  occurrences,  the 
defendants  would  sustain  the  whole  loss  arising  from  that  circumstance.  They 
would  be  held  to  pay  the  increased  hire  and  expenses  of  the  ship  and  the 
crew,  while  their  freight  or  profits  from  the  voyage  would  remain  the  same. 
The  plaintiffs  had  sold  their  ship  for  the  time  to  the  defendants,  to  be  used  in 
any  manner  not  inconsistent  with  the  contract,  and,  as  they  could  gain  nothing, 
so  ought  they  not  to  lose,  in  consequence  of  the  particular  manner  in  which 
they  should  be  employed  by  the  defendants.  If  the  plaintiffs  had  not  thus 
parted  with  their  ship,  they  might  have  taken  freight,  or  employed  her  in 
some  voyage  on  their  own  account;  and.  if  it  be  said  that  the  voyage  might 
still  have  been  prolonged  by  the  same  or  the  like  accidents  that  have  now  oc- 
curred, the  answer  is  that  the  owners  in  that  case  would  have  had  the  chance 
of  a  short  and  profitable  voyage  to  compensate  the  risk  of  such  a  delay  or  de- 
tention. Suppose  the  owners  had  let  their  ship  for  a  certain  term  of  years, 
without  designating  any  voyage  or  voyages  in  which  she  should  be  employed; 
they  would  certainly  be  entitled  to  the  hire  for  the  whole  time,  although  the 
ship  should  remain  in  port  the  whole  time,  in  consequence  of  an  embargo,  from 
not  finding  suitable  employment,  from  fear  of  capture  by  an  enemy,  or  any 
other  similar  cause.  The  application  of  these  principles  has  never  been  doubted 
when  the  ship  has  been  driven  out  of  her  course  by  a  tempest,  or  delayed 
by  adverse  winds,  and  they  nave  been  applied,  as  before  mentioned,  when 
she  has  been  detained  by  an  embargo.  We  can  perceive  no  difference,  as  it 
regards  this  question,  between  a  delay  arising  from  any  of  those  causes  and 
that  which  has  occurred  in  the  present  case.  Here  was  a  hostile  seizure  of  the 
ship.  This  might  have  been  followed  by  a  condemnation  as  prize,  which  would 
undoubtedly  have  dissolved  the  contract  of  affreightment,  but,  in  the  events 
which  have  happened.  It  produced  only  a  prolongation  of  the  voyage.  The  ship 
was  restored  by  the  sovereign  under  whose  authority  she  was  seized.  The 
captors,  therefore,  admit  that  they  had  no  right  to  condemn  the  property  or  to 
deal  with  it  as  captured.  It  makes  no  difference  that  the  ship  was  carried 
into  a  port  of  the  captors  for  examination  before  she  was  restored.  If  this 
seizure  produced  a  dissolution  of  the  cliarter  party,  the  same  consequence 
would  follow,  however  short  might  be  the  period  of  the  detention,  and  whether 
she  were  restored  by  the  captors  upon  examination  of  her  papers  at  sea,  or 
upon  a  like  examination  in  port,  or  in  a  court  of  admiralty.  ♦  ♦  ♦  The 
necessary  costs  and  charges,  incurred  and  paid  by  the  defendants  In  reclaiming 
and  procuring  the  restoration  of  the  ship  and  cargo,  are  undoubtedly  to  be 
allowed  as  a  general  average,  and,  when  the  amount  is  ascertained  in  the 
manner  agreed  by  the  parties,  it  must  be  apportioned,  as  usual,  on  the  ship, 
cargo,  and  freight.  The  sum  which  may  thus  be  found  due  from  the  plaintiffs 
will  be  deducted  from  that  which  is  due  to  them  on  the  charter  party."  Pages 
71-74. 

In  the  instant  case,  the  record  shows  that  the  hire  of  the  vessel 
was  promptly  paid  for  all  the  time  lost  during  her  detention  under 
capture,  and,  if  proceedings  had  been  promptly  instituted  under  gen- 
eral average  adjustment,  we  are  reasonably  clear  that  the  amount 
advanced  by  Woods  to  the  master  could  have  been  lawfully  appor- 
tioned between  the  ship,  cargo,  and  freight.  The  adjustment  should 
have  been  made  at  first  port  of  detention,  certainly  before  there  was 
a  separation  of  the  contributory  interests.  1  Pars.  Shipp.  &  Adra. 
480.  As  no  such  proceedings,  however,  were  instituted  before  the 
three  interests  involved  were  separated,  and  the  liens  on  them  lost, 
we  are  inclined  to  the  opinion  that  Woods'  remedy  to  recover  from 
any  one  of  them  is  lost,  because  of  his  delay  in  asserting  his  rights; 
but  we  do  not  so  decide  in  the  present  case,  and,  if  Woods  still  has 
the  right  to  have  an  adjustment  and  apportionment,  he  may  assert 
it  in  a  proper  suit    In  this  case,  there  is  no  proof  upon  which  to 
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base  a  decree  in  favor  of  libelant  for  any  amount.  Under  the  cir- 
cumstances, the  decree  of  the  district  court  dismissing  the  libel  is 
amended  by  adding  the  words,  "without  prejudice  to  another  action 
as  counsel  may  advise/'  and  as  so  amended  is  affirmed. 


(99  Fed.  456.) 
THE  SAEHELM. 
(Circuit  0>urt  of  Appeals,  Fifth  Circuit    January  23,  1900.) 
No.  870.   . 

PiLOTAOB— UnHATIGABLB  VeSSEL— STATUTES. 

A  helpless  and  unnayigable  vessel,  which  has  sprung  a  leak,  so  as  to 
require  the  use  of  two  steam  pumps,  aud  is  without  master,  commander, 
or  crew,  having  but  a  dossen  laborers  aboard,  working  the  pumps,  and  has 
only  a  temporary  rudder,  and  is  in  tow  of  a  steam  tug,  is  not  within  PoL 
Code  Ga.  1895,  {  1666,  providing  that  "any  person,  master,  or  commander^ 
of  a  vessel  "bearing  towards  any  of  the  ports,  rivers,  or  harbors  of  this 
state"  shall  be  liable  to  pay  the  first  pilot  offering  his  services,  and  exhibit- 
ing his  license,  "if  demanded  by  the  master,"  though  section  1664  requires 
the  pilot  to  offer  his  services  to  a  "vessel  in  distress,"  these  sections,  with 
section  1657,  securing  to  the  pilot  bringing  the  vessel  in  the  right  to  take 
her  out  "unless  the  master  of  such  vessel  shall  prove  •  •  •  that  such 
pilot  misbehaved  while  in  charge  of  the  vessel" ;  section  1658  providing 
that  the  pilot  shall  moor  or  dock  the  vessel,  if  required  by  the  master  on 
arrival,  and  section  1666  providing  that  "the  master  of  a  vessel  in  readiness 
to  leave  must,  if  practicable,  give  notice  to  the  pilot  entitled  to  conduct 
the  vessel  out"  showing  that  a  navigable  vessel  with  a  master  on  board, 
and  not  one  in  need  of  salvage  service,  Is  contemplated. 

Appeal  from  tlie  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia, 

Joseph  A.  Cronk  (Gignilliat  &  Stubbs,  on  the  brief),  for  appellant. 
T.  P.  Ravenel  (Lester  &  Ravenel,  on  the  brief),  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  is  a  case  of  pilotage  in  which  a  de- 
cree was  rendered  in  favor  of  the  libelant.  The  claimant  appeals 
to  this  court,  and  the  decree  is  assigned  as  error.  The  material  facts 
may  be  brieliy  stated.  Li  1898  the  Norwegian  bark  Saehelm,  while 
navigating  the  harbor  of  Sapelo,  Ga.,  lost  her  rudder,  sprung  a  leak, 
and  became  water-logged.  She  went  aground  there  "on  tiie  mud 
bank."  In  this  condition  she  was  disposed  of  at  public  sale,  with  her 
cargo,  and  James  Foley  became  the  purchaser  of  both.  Foley  con- 
tracted with  the  Propeller  Towboat  Company  to  deliver  the  bark  and 
cargo  at  Savannah,  Ga.  A  temporary  rudder  was  put  up,  and  two 
steam  pumps  were  used  to  clear  her  of  water.  But  the  pumps  would 
not  keep  her  clear  of  water.  To  run  the  pumps,  F6ley  put  "a  dozen 
negroes  and  a  watchman  in  charge."  Only  one  of  the  men  was  a  sea- 
man, and  he  was  employed  as  a  laborer.  No  man  on  board  had  a 
captain's  or  a  master's  license.  She  was  towed  out,  with  her  cargo 
aboard,  from  Sapelo,  by  a  tug.  The  tug  '^ad  United  States  license," 
and  her  captain  in  charge  was  authorized  to  navigate  her  without 
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paying  pilotage.  When  she  was  about  two  miles  outside  of  Tybee 
bar,  John  H.  Craig,  the  libelant,  approached  her  on  the  J.  H.  Estill. 
She  was  then  in  tow  of  one  steam  tugboat.  Craig  offered  his  services 
as  pilot,  and  was  not  accepted.  The  Saehelm  continued  in  tow  of 
the  tug  till  she  was  over  halfway  between  the  bar  and  Tybee  Light- 
house, and  then  the  tugboat  Cynthia  went  to  her  assistance,  and  took 
hold  of  her.  At  the  time  Craig  spoke  her,  she  was  drawing  22  feet 
of  water.  After  she  got  to  the  lighthouse,  they  stopped  pumping, 
and  she  went  to  her  decks,  25  feet.  The  Saehelm  was  not  entered 
or  cleared  from  the  custom  house  at  Savannah.  The  deputy  collect- 
or testified  that:  "The  vessel  was  a  wreck.  She  was  coming  in  to 
be  repaired.  Under  these  circumstances,  not  required  to  enter  or 
€lear."  The  amount  of  pilotage  fixed  by  the  regulations  for  a  vessel 
drawing  22  feet  is  |160,  and  the  decree  was  rendered  in  favor  of  the 
libelant  for  that  sum. 

This  case  turns  on  the  proper  construction  of  the  statutes  of  Geor- 
gia relating  to  pilots  and  pilotage.  The  statutes  are  contained  in 
sections  1656-1658,  1664,  and  1666  of  the  Political  Code  of  Georgia 
of  1895,  which,  for  convenience,  are  printed  in  full  in  the  foot-note.^ 
The  purpose  of  the  statutes  is  to  require  a  ship  or  vessel,  with  certain 
named  exceptions,  bearing  towards  ^ny  of  the  ports  of  the  state,  to 
accept  the  services  of  a  pUot,  and  to  require  that  the  first  pilot  who 
offers  his  services  shall  be  paid,  whether  his  services  are  accepted  or 
not.  The  question  in  this  case  is  whether  or  not  the  Saehelm,  when 
the  libelant  offered  his  services,  was  in  a  condition  to  make  her  sub- 
ject to  these  statutes.  The  ship  or  vessel  must  be  one  "bearing  to- 
wards a  river  or  harbor  of  this  state."  Section  1656.  The  first  lines 
of  this  section  refer  to  "any  person,  master,  or  commander,"  etc.,  who 
refuses  to  receive  a  pilot;  but  the  last  lines  provide  that  the  pilot 
shall  exhibit  his  license,  "if  demanded  by  the  master."  The  follow- 
ing section  (1657)  is  to  secure  to  the  pilot  who  brought  the  vessel  in 
the  right  to  take  her  out,  "unless  the  master  of  such  vessel  shall  prove 
to  the  satisfaction  of  the  commissioners  that  such  pilot  misbehaved 
while  in  charge  of  the  vessel."  Section  1658  provides  that  the  pilot 
shall  moor  or  dock  the  vessel  if  required  by  the  master  on  arrival. 
Section  1666  provides  that  "the  master  of  a  vessel  in  readiness  to  leave 
must,  if  practicable,  give  notice  to  the  pilot  entitled  to  conduct  the 
vessel  out."  Clearly,  these  four  sections  refer  to  a  navigating  ves- 
sel, bearing  towards  a  port  or  harbor,  with  a  master  on  board.  There 
are  words  in  each  of  the  four  sections  to  indicate  that  the  legislature 
meant  a  vessel  or  ship  with  a  master  aboard.  In  the  first  section  the 
master  may  demand  the  exhibition  of  the  pilot's  license;  in  the  sec- 
ond, he  may  make  proof  of  the  pilot's  misconduct;  in  the  third,  he 
may  require  the  pilot  to  moor  or  dock  the  vessel;  and,  in  the  fourth, 
he  'must  give  notice  of  readiness  to  leave.  A  ship  or  vessel  with  a 
master,  or  with  some  person  in  command,  was  meant.  This  view  was 
taken  by  libelant's  proctors  when  the  libel  was  filed,  for  we  find  it 
alleged  in  the  libel  tiliat  "libelant  tendered  his  services  to  the  master 
thereof,  or  person  in  command  thereof."    The  language  of  the  act 

1  See  note  at  end  of  case. 
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shows  indisputably  that  a  vessel  with  a  master  is  meant,  or,  at  least, 
with  some  person  in  command.  It  is,  we  think,  implied  that  a  crew 
would  be  aboard  to  manage  or  control  the  vessel.  This  leads  to  the 
conclusion  that  a  vessel  t^t  is  navigable,  and  with  master  and  crew 
in  charge,  is  meant.  When  the  libelant  offered  his  services  as  pilot, 
the  Saehelm,  though  she  had  a  cargo  aboard,  had  only  a  temporary 
rudder,  had  sprung  a  leak  so  as  to  require  the  use  of  two  steam 
pumps,  was  without  master,  commander,  or  crew,  having  but  a  dozen 
laborers  aboard,  and  was  in  tow  of  a  steam  tug.  To  quote  the  evi- 
dence of  Capt.  Avery,  an  experienced  sailor,  "She  was  more  a  raft 
of  timber  than  a  navigable  vessel.*' 

In  Hobart  v.  Drogan,  10  Pet.  117, 123,  9  L.  Ed.  366,  368,  Mr.  Justice 
Story,  after  defining  a  pilot  as  "a  person  taken  on  board  at  a  particu- 
lar place  for  the  purpose  of  conducting  a  ship  through  a  river,  road, 
or  channel,  or  from  or  into  a  port,"  said: 

"His  duty,  therefore,  Is  properly  the  duty  to  navigate  the  ship  over  and 
through  his  pilotage  limits,  or,  as  it  Is  commonly  called,  his  *pUotage  ground.' 
The  case,  therefore,  necessarily  presupposes  that  the  ship  is  in  a  condition 
capable  of  being  navigated;  distressed,  if  you  please,  and  laboring  under 
difficulties,  but  still  capable,  in  point  of  crew,  equipments,  and  situation,  of 
.  being  navigated." 

The  case  of  Flanders  v.  Tripp,  2  Low.  15,  Fed.  Cas.  No.  4,854,  de- 
cided by  Judge  Lowell,  is  in  point.  The  ship  in  that  case  was  not  fit 
to  be  navigated,  and  the  master  was  on  shore,  seeking  a  tugboat. 
The  libelant  was  the  first  pilot  to  offer  his  services,  which  were  de- 
clined. The  Massachusetts  statute  (St.  1862,  c.  176,  sched.  5),  like  the 
Georgia  statute,  gave  a  fee  to  the  first  pilot  offering  his  services. 
The  court  decided  against  the  libelant,  holding,  in  effect,  that  there 
is  in  the  statute  an  implied  exception  in  the  case  of  vessels  which 
cannot  be  navigated  by  the  pilot  without  further  assistance  in  the 
nature  of  salvage  or  quasi  salvage  service.  The  point  of  the  de- 
cision is  that  a  vessel  which  stands  in  need  of  salvage  service  is  not 
required  by  the  statute  to  accept  the  offer  of  pilotage.  It  is  true,  as 
pointed  out  by  the  learned  proctors  for  the  libelant  in  the  present 
case,  that  Judge  Lowell  observed  that  he  found  nothing  in  the  statute 
law  of  Massachusetts  that  required  pilots  to  assist  vessels  in  distress. 
He  said,  therefore,  that  the  general  rule  holds  good  that  they  are  not 
required  to  be  salvors  without  salvage  compensation.  There  is 
nothing  in  the  Georgia  statutes  which  makes  this  case  inapplicable. 
Section  1664  requires  the  pilot  to  offer  his  services  to  a  "vessel  in 
distress,"  but,  construing  that  section  in  connection  with  the  other 
sections  cited,  we  do  not  think  it  includes  an  unnavigable  vessel. 
The  language  is  used  by  the  legislature  in  its  ordinary  meaning.  A 
vessel  is  in  distress  when  in  a  state  of  danger  or  necessity,  "as  from 
want  of  provisions  or  water,"  etc.  fVN^ebst.  Diet.);  or  "in  a  situation  of 
misfortune  or  calamity,  as  a  steamer  in  distress"  (Stand.  Diet).  A 
vessel,  of  course,  is  also  in  distress  when  wrecked,  and  needing 
salvage  service;  but  this  section  must  be  construed  in  connection 
with  the  others  on  the  same  subject.  The  legislature,  looking  at  all 
these  statutes,  did  not  mean  to  force  pilotage  on  a  vessel  needing 
only  salvage.    To  come  within  the  meaning  of  the  statutes,  the  vessel 
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must  be  navigable,  and  then,  if  in  distress,  the  pilot  is  required  to 
first  offer  bis  services  to  the  vessel  so  in  distress.  An  unnavigable 
derelict,  for  illustration,  in  charge  of  salvors,  cannot  be  within  the 
meaning  of  these  statutes.  If  the  vessel  is  so  damaged  or  so  situ- 
ated as  to  need  salvage  services,  and  not  pilotage,  the  statute  does 
not  prevent  the  pilot,  whose  services  are  not  accepted  or  rendered  as 
such,  from  becoming  a  salvor,  and  receiving  salvage  compensation. 
It  should  not  be  presumed  from  the  language  of  the  statute  that  the 
legislature  intended  to  impose  on  pilots  the  often  more  onerous  and 
dangerous  duties  of  salvors,  and  allow  them  only  the  less  remunera- 
tive compensation  of  pilots.  The  conclusion  of  Judge  Lowell,  there- 
fore, becomes  pertinent  to  this  case: 

'*I  am  of  opinion  that  the  rule  is  reciprocal,  and  that,  as  a  pilot  is  not  bound 
to  take  opon  himself  the  duty  of  a  salvor  of  a  disabled  vessel,  without  the 
advantages  of  that  position,  so  a  ship  which  stands  In  need  of  a  salvage  serv- 
ice Is  not  bound  to  accept  the  offer  of  pilotage,  If  her  need  is  for  something 
more,  which  the  pilot  cannot  supply." 

The  Saehelm  was  in  tow,  receiving  service  in  the  nature  of  salvage, 
when  hailed  by  the  libelant.  She  was  not  propelled  by  her  own 
power.  Alone,  she  was  helpless  and  unnavigable.  "These  acts  of 
pilotage,"  as  was  remarked  by  Biandford,  J.,  in  Wright  v.  Lake,  75 
Ga.  220,  "are  founded  on  public  necessity  for  the  security  of  commerce 
and  the  protection  of  life."  The  policy  and  purpose  of  the  statutes 
would  not  be  promoted  by  forcing  vessels  in  charge  of  salvors  to  ac- 
cept unnecessary  pilots,  and  by  refusing  salvage  compensation  to 
pilots  for  salvage  services.  We  hold  that  a  vessel,  without  master 
or  crew,  and  without  .the  power  to  navigate  on  account  of  damage 
sustained,  and  in  tow  of  a  steam  tug  into  port,  is  not  required,  by 
the  statutes  of  Georgia,  to  accept  the  services  of  a  pilot,  and  is  not 
made  subject  to  his  fees  on  refusal  to  accept  his  services.  The  de- 
cree of  the  district  court  is  reversed,  and  the  cause  remanded,  with 
instructions  to  dismiss  the  libel. 

NOTE. 

PoUtlcal  Code  of  Georgia  of  1895: 

"Sec.  1656.  Any  person,  master  or  commander  of  a  ship  or  vessel  except 
vessels  exempt  by  United  States  laws  and  vessels  while  licensed  under  the 
provisions  of  this  article  and  vessels  of  less  than  one  hundred  tons  burden, 
bearing  towards  any  of  the  ports,  rivers,  or  harbors  of  this  state,  and  who  re- 
fuse to  receive  a  pilot  on  board,  shall  be  liable,  on  his  arrival  In  such  port, 
river,  or  harbor  in  this  state,  to  pay  the  first  pilot  who  may  have  offered  his 
services  outside  the  bar,  and  exhibited  his  license  as  a  pilot  If  demanded  by 
the  master,  the  full  rates  of  pilotage,  Inward  and  outward,  established  by  law 
for  such  vessel. 

"Sec.  1657.  The  pilot  who  brings  in  a  vessel  Into  port,  or  one  attached  to  his 
pilot-boat,  shall  have  the  exclusive  right  to  take  her  out,  unless  the  master 
of  such  vessel  shaU  prove  to  the  satisfaction  of  the  commissioners  that  such 
pilot  misbehaved  himself  while  in  charge  of  the  vessel  or  was  In  the  meantime 
deprived  of  his  license,  or  that  such  pilot  had  obtained  the  inward  pilotage 
against  the  right  of  some  other  pilot  first  offering  his  services,  and  in  any  of 
these  cases  another  pilot  shall  be  employed,  and  In  that  event  the  outward  pilot- 
age fees  shall  belong  to  the  pilot  who  takes  her  out. 

"Sec.  1658.  Every  pilot  in  any  of  the  ports,  rivers,  or  harbors  aforesaid, 
bringing  any  vessel  to  anchor  in  any  of  said  ports,  rivers,  or  harbors,  shall 
moor  such  vessel,  or  give  proper  directions  for  the  mooring  of  the  same  and  the 
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safe-ridiDg  thereof,  or  shall  dock  such  vessel  if  required  by  the  master  on  ar- 
rival* and  said  pilot  shall  not  be  eotitled  to  compensation  in  addition  to  his 
pilotage  for  so  doing." 

"Sec.  1664.  Every  pilot-boat  cruising,  or  standing  out  to  sea,  must  offer  the 
services  of  a  pilot  to  the  vessel  nearest  the  bar,  unless  a  vessel  more  distant 
be  in  distress,  under  penalty  of  fifty  dollars  for  each  and  every  neglect  or 
refusal,  either  to  approach  the  nearest  vessel,  or  to  aid  her  if  required,  or  to 
aid  any  vessel  in  sight  showing  signals  of  distress;  and  the  commissioners,  or 
a  majority  of  them,  may,  for  such  neglect  or  refusal,  deprive  the  pilot  of  his 
license." 

''Sec.  1666.  The  master  of  a  vessel  in  readiness  to  leave  must,  if  practicable, 
give  notice  to  the  pilot  entitled  to  conduct  the  vessel  out,  of  his  intention  to 
leave,  or  to  some  other  pilot  belonging  to  the  same  boat:  provided,  such  pilot 
be  at  the  place  of  departure  of  such  vessel  or  near  thereto." 


(99  Fed.  460.) 

THE  NATHAN  HALE. 

(Circuit  0>urt  of  Appeals,  Second  Circuit    January  9,  1900.) 

No.  81. 

Tuos— Ikjury  to  Tow— Negligbnce. 

A  barge  in  tow  drawing  24  feet  of  water,  proceeding  along  and  a  little 
to  the  west  of  the  middle  of  a  passage  1%  miles  long  and  %  of  a  mile 
wide,  when  about  halfway  through  struck  on  the  most  easterly  boulder, 
19  feet  below  the  surface,  in  a  shoal  commencing  760  yards  from  the  east- 
erly side  of  the  channel,  at  a  point  where  it  was  1,300  yards  wide.  The 
Bhoal  was  not  known  to  navigators.  The  government  charts  showed  at 
this  point,  midway  between  the  shores,  a  channel  one-quarter  of  a  mile, 
in  which  the  water  was  nowhere  less  than  26  feet  deep;  and  the  Atlantic 
Coast  Pilot  described  the  channel  as  well  buoyed,  and  therefore  particu- 
larly safe,  and  directed  that  it  be  entered  "about  midway"  between  the 
shores.  At  the  time  of  the  accident  the  masters  of  the  vessels  supposed 
they  were  about  the  middle  of  the  channel.  The  shoal  contained  a  number 
of  rocks  less  than  21  feet  below  the  surface,  which  were  surrounded  by, 
and  had  between  them,  water  27  feet  deep.  Held  that  in  the  absence  of 
evidence  that  the  tug  went  out  of  the  channel  usually  pursued  by  navi- 
gators, it  was  dot  liable. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 
Samuel  Park,  for  appellant. 
H.  Galbraith  Ward,  for  appellee. 
Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  While  the  steam  tug  Nathan  Hale 
was  towing  the  barge  Felix  from  New  Bedford  to  Vineyard  Haven, 
in  August,  1897,  she  proceeded  through  Quick's  Hole,  a  channel  be- 
tween Nashawena  Island  on  the  west,  and  Pasque  Island  on  the  east, 
leading  from  Buzzard's  Bay  to  Vineyard  Sound.  The  barge  was 
on  a  hawser  of  about  900  feet,  was  loaded  with  coal,  and  drew  about 
22  feet  of  water.  In  passing  through  the  channel,  the  barge  was  so 
badly  injured  by  striking  upon  a  rock  that  she  shortly  afterwards 
sank.  The  action  was  brought  to  recover  of  the  tug  the  damages 
arising  from  the  disaster,  upon  the  theory  that  the  tug  was  negli- 
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gent  in  perfonning  the  towage  service.  Of  the  specific  allegations 
of  negligence  set  forth,  two  only  are  now  material — ^First,  that  the 
tag  was  negligent  in  towing  a  barge  drawing  so  much  water  through 
Quick's  Hole,  instead  of  taking  a  route  to  the  westward  of  Cutty- 
hunk  Island;  second,  that  the  tug  was  negligent  in  not  keeping  the 
barge  in  the  channel. 

The  court  below  found  that  Quick's  Hole  had  been  the  usual  and 
customary  passage  for  many  years  for  coal  barges  drawing  as  much 
as  24  feet  of  water,  and  that  no  fault  was  to  be  imputed  to  the  tug 
for  proceeding  with  the  barge  through  that  channel ;  but  also  found 
that  the  tug  was  negligent  in  taking  her  tow  too  far  on  the  westerly 
side  of  the  channel,  instead  of  keeping  to  the  middle,  or  the  easterly 
side  of  the  middle,  and  on  that  ground  condemned  the  tug  for  the  loss. 
91  Fed.  682. 

Quick's  Hole  is  about  one  and  one-quarter  miles  from  mouth  to 
mouth,  and  varies  in  width  from  about  three-quarters  of  a  mile  to 
about  a  mile.  Its  course  is  approximately  north  and  south.  About 
midway  between  the  north  and  south  entrances,  and  on  the  easterly 
side  of  the  channel,  about  one-third  of  the  distance  from  shore  to 
shore,  is  buoy  No.  2.  About  500  yards  northwesterly  from  this  buoy 
is  a  shoal  which  extends  towards  the  westerly  shore,  and  upon  the 
easterly  ledge  of  this  shoal  are  rocks  which  are  less  than  22  feet  be- 
low water.  This  shoal  was  not  denoted  on  the  government  charts, 
and,  according  to  the  last  chart  published  before  the  disaster  to  the 
Felix,  the  water  there  was  from  27  to  44  feet  deep.  About  600  or  700 
yards  to  the  southwesterly  of  this  buoy  is  a  shoal  of  rock  known  in  the 
case  as  ^^21."  It  is  so  far  out  from  the  western  shore,  and  approaches 
so  near  the  middle  of  the  channel,  that  the  proper  navigation  for 
vessels  passing  through  Quick's  Hole  from  the  northward  requires 
a  change  of  course  to  the  easterly  after  passing  buoy  No.  2.  The  sail- 
ing directions  in  the  Atlantic  Coast  Pilot,  in  proceeding  from  Buz- 
zard's Bay  to  Vineyard  Sound,  are  as  follows: 

''Passing  through  from  the  northward,  when  Quick's  Hole  is  opened  so 
that  Gay  Head  can  be  seen,  steer  to  the  southward  so  as  to  enter  the  passage 
about  midway  between  Pasque  and  Nashawena  Islands;  thence  steer  for 
Gay  Head,  talcing  a  course  to  leave  red  buoy  No.  2  on  the  port  bow*  Leave 
this  buoy  on  the  port  hand,  and  steer  S.  S.  E.  intd  Vineyard  Sound,  leaving  black 
buoy  Xo.  1  upon  the  starboard  hand." 

The  Atlantic  Coast  Pilot  describes  Quick's  Hole  as  "a  passage 
three-quarters  of  a  mile  wide,  from  five  to  eight  fathoms  of  water 
separating  the  islands,  and  wen  buoyed,  and  therefore  perfectly  safe 
for  strangers."  In  1887  the  United  States  government  caused  a 
hydrographic  survey  of  Quick's  Hole  to  be  made,  the  work  occupying 
10  days  or  a  fortnight,  and  the  maps  which  had  been  published  prior 
to  the  disaster  correctly  expressed  the  results  of  that  survey.  The 
officer  who  had  charge  of  the  mirvey  testifies  that  the  east  shore  is 
a  particularly  rocky  and  dangerous  shore,  but  the  west  shore  is 
sandy,  with  bold  water  close  up  to  the  beach  in  places,  and  is  not 
a  dangerous  shore,  apparently,  to  approach.  According  to  the  gov- 
ernment charts,  from  the  northerly  mouth  of  the  passage  to  the  south* 
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westerly  shoal,  there  was,  midway  between  the  shores  of  the  two 
islands,  a  channel  a  quarter  of  a  mile  in  width,  in  which  the  water 
was  26  feet  deep  at  the  shallowest  point. 

As  the  vessels  were  about  to  enter  the  mouth  of  the  channel,  a 
squall,  with  fog,  came  up,  and  they  turned  about  under  a  port  helm. 
When  the  fog  lifted,  and  this  maneuver  was  completed,  they  were 
headed  somewhat  to  the  westerly  of  their  original  heading,  and 
thus  they  entered  the  channel  somewhat  to  the  westerly  of  the 
middle.  They  had  proceeded  about  three-fourths  of  a  mile,  the  tug 
having  passed  buoy  No.  2  about  600  feet  on  the  port  hand,  when 
the  barge  signaled  for  help,  and  it  was  discovered  that  she  was 
making  water  very  fast  None  of  those  in  charge  of  the  navigation 
of  either  vessel  were  aware  that  the  barge  had  struck  a  rock,  and^ 
upon  an  examination  of  the  government  chart,  it  was  assumed  by 
both  masters  that  she  must  have  struck  a  sunken  wreck  or  some  un- 
known obstruction.  The  master  of  the  tug  was  an  experienced  pilot, 
and  was  familiar  with  the  passage,  having  taken  both  tows  and 
sailing  vessels  through  it  many  times.  The  master  of  the  barge 
had  been  through  it  on  one  occasion  before,  with  a  vessel  drawing 
22  feet  of  water.  The  existence  of  the  northwesterly  shoal  was  not 
known  to  navigators,  as  appears  by  the  unanimous  testimony  of  the 
many  pilots  living  in  the  vicinity  of  Quick's  Hole,  or  accustomed  to 
take  vessels  to  and  from  Vineyard  Sound;  and,  so  far  as  it  appears, 
it  was  known  to  only  two  persons  living  in  that  vicinity,  men  re- 
sorting there  to  fish,  and  who  for  selfish  reasons  had  not  disclosed 
its  existence  to  any  one  else.  The  evidence  makes  it  entirely  clear 
that  the  barge  struck  a  rock  upon  that  shoal,  and  the  court  below 
so  found.  By  surveys  subsequently  made,  it  appears  that  the  shoal 
is  a  ledge  of  boulders  commencing  at  a  point  about  750  yards  distant 
from  the  easterly  shore  of  the  channel,  running  in  a  northwesterly  di- 
rection a  distance  of  approximately  500  feet,  having  a  width  of  about 
200  feet,  and  containing  a  number  of  rocks  less  than  21  feet  below 
the  water.  It  is  surrounded  by  water  of  a  depth  of  about  27  feet, 
and  between  the  rocks  there  is  water  of  that  depth.  At  the  eastern 
extremity  of  the  shoal  are  three  boulders  having  only  about  19  feet 
of  water  over  them,  the  most  easterly  being  about  10  yards  westerly 
from  the  eastern  extremity  of  the  shoal,  and  the  other  two  being 
about  40  yards  further  west.  The  channel  at  that  point,  from  shore 
to  shore,  is  about  1,300  yards  wide.  According  to  the  testimony  of 
her  master,  the  course  of  the  vessel  through  the  channel  was  not 
far  to  the  westward  of  the  middle  of  the  channel  from  shore  to  shore. 
It  is  fair  to  assume,  therefore,  that  the  barge  struck  upton  the  most 
easterly  boulder. 

In  performing  the  towage  service,  the  tug  was  not  an  insurer,  nor 
bound  to  exercise  the  highest  degree  of  skill  and  prudence,  but  it 
was  her  duty  to  exercise  the  decree  which  would  have  been  exer- 
cis<ed  by  prudent  and  experienced  navigators  familiar  with  the  condi- 
tions incident  to  that  particular  voyage.  Navigators  are  ordinarily 
justified  in  relying  upon  the  charts  provided  for  their  information 
b>  the  government,  and  ought  not  to  be  deemed  negligent  in  doing 


Digitized  by 


Google 


THE    NATHAN   HALE.  607 

KO,  in  the  absence  of  circumstances  known,  or  which  ought  to  be 
known,  discrediting  the  accuracy  of  the  charts.  Negligence  ought 
not  to  be  imputed  to  the  tug  upon  this  occasion  merely  because  she 
did  not  go  exactly  in  the  middle  of  the  channel.  A  deviation  of 
330  feet  from  midway  in  a  passage  three-quarters  of  a  mile  wide  is 
an  inconsiderable  one.  Distances  over  water,  when  there  are  no 
artificial  or  natural  monuments  to  assist  in  estimating  them,  espe- 
cially when  considerable,  can  only  be  estimated  approximately,  and 
the  varying  judgments  of  nautical  men  of  equal  experience  and  op- 
portunity for  observation  in  respect  to  them  is  illustrated  daily  in 
collision  causes. 

According  to  the  testimony  of  the  master  of  the  tug,  and  also  of  the 
master  of  the  barge,  the  vessels  were  supposed  to  be  in  about  the 
middle  of  the  passage,  and,  had  it  not  been  proved  otherwise  by  the  re- 
sult, it  could  not  be  found  upon  proofs  that  there  was  any  observ- 
able deviation.  If  the  tug  entered  the  passage  "about  midway,'^ 
or  approximately,  she  conformed  to  the  sailing  directions  of  the  At- 
lantic Coast  Pilot.  Those  directions  are  intended  as  a  guide  to  navi- 
gators by  night  as  well  as  by  day,  and  do  not  mean  to  lay  down 
any  rigid  rule,  but  are  to  be  interpreted  as  intending  to  allow  a 
reasonable  margin  for  differing  judgments.  They  are  to  be  read 
in  connection  with  the  charts,  which  are  supposed  to  inform  navi- 
gators more  particularly  in  respect  to  the  nature  of  the  channel 
and  its  facilities  for  navigation.  According  to  these  charts,  a  de- 
viation of  double  the  distance  actually  made  could  have  been  made 
with  perfect  safety. 

The  case  resolves  itself  into  the  question  whether  the  tug  went 
out  of  the  channel  usually  pursued  by  navigators.  If  she  depart- 
ed from  the  customary  course  of  navigation,  undoubtedly  she  did 
80  at  her  own  risk.  The  master  of  a  tug  is  not  at  liberty  to  dis- 
regard the  customary  course  of  navigation  upon  the  waterway 
over  which  he  is  to  perform  a  towage  service.  It  must  be  assumed 
that  such  a  course  has  been  adopted  upon  some  foundation  of  reason 
and  experience  showing  it  to  be  a  safe  and  expedient  one,  and,  if 
it  is  ignored  or  violated,  the  presumption  is  against  the  prudence 
of  the  act  We  have  searched  the  record  in  vain  for  any  testimony 
that  it  was  contrary  to  the  customary  course  of  navigation  for  ves- 
sels to  proceed  over  that  part  of  the  channel  where  the  disaster 
occurred.  No  witness  in  the  case  has  testified  that  that  part  of  the 
channel  was  not  customarily  traversed  by  vessels,  or  that  the 
usual  channel  of  navigation  was  to  the  eastward  of  the  course  taken 
by  the  tug.  Of  the  20  pilots  who  were  examined  as  witnesses,  not 
one  testified  that  a  distance  of  300  feet  from  the  middle  of  the 
passage  would  be  outside  the  usually  navigated  channel;  and,  in- 
deed, the  question  was  not  asked  of  any  of  them  whether  it  would 
or  would  not,  nor  was  it  asked  what  part  of  the  passage  at  that  part 
of  Quick's  Hole  would  be  regarded  as  the  usual  channel  of  naviga- 
tion. There  was  testimony  in  the  cause  tending  to  show  that,  after 
leaving  buoy  No.  2  going  to  the  southward,  the  usual  course  was 
to  the  eastward  of  mid-channel.  There  was  a  perfectly  good  reason 
for  this  in  the  existence  of  the  southwesterly  shoal,  and  it  was. 
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conformable  to  the  sailing  directions  of  the  Atlantic  Coast  Pilot, 
which  required  a  change  of  conrse  to  eastward  after  passing  bnoy 
No.  2.  It  is  quite  probable  that  the  court  below  was  led  into  a 
misapprehension  upon  this  question  of  fact  by  the  course  of  the 
trial.  When  the  action  was  brought,  the  libelant  was  unaware 
that  the  barge  had  struck  the  boulder  on  the  northwesterly  shoal, 
and  he  brought  the  suit  on  the  chance  of  recovering  upon  the 
theoi7  that  Quick's  Hole  was  not  a  safe  channel  for  coal  barges 
drawilig  22  feet  of  water,  or  upon  some  other  theory  that  might  be 
developed  during  the  trial.  AH  the  testimony  for  the  libelant 
was  introduced  for  the  purpose  of  showing  that  fact.  The  owner 
of  the  tug  had  become  informed  of  the  existence  of  the  northwest- 
erly shoal,  but  was  obviously  content  to  litigate  the  cause  upon  the 
libelant's  own  theory  until  the  last  moment,  when  it  would  be  too 
late  for  the  libelant  to  make  any  change  of  front  When  nearly 
all  the  evidence  offered  for  both  parties  had  been  introduced,  evi- 
dence was  introduced  for  the  tug  showing  the  existence  of  the 
northwesterly  shoal,  and  describing  its  character.  If  this  evidence 
had  not  been  introduced,  the  case  would  have  been  a  clear  one  for 
dismissing  the  libel;  but  when  it  was  introduced,  in  view  of  the 
nature  of  the  injuries  which  the  proofs  showed  had  been  sustained 
by  the  barge,  the  conclusion  was  irresistible  that  the  barge  had 
struck  one  of  the  boulders  of  that  shoal,  and  consequently  that  the 
barge  had  been  towed  upon  a  course  as  far  from  the  middle  of  the 
passage  as  the  location  of  the  boulder.  The  course  pursued  by 
the  defense  was  not  altogether  a  commendable  one,  but  perhaps 
was  justified  by  the  speculative  nature  of  the  libelant's  action. 

It  is  a  circumstance  in  support  of  the  theory  that  the  course  of 
the  tug  and  tow  was  out  of  the  usual  channel,  that,  until  the  dis- 
aster to  the  barge,  no  vessel  had  ever  struck  the  boulder  in  ques- 
tion; thus  suggesting  an  argument  of  some  force  that  vessels  pre- 
viously had  not  been  accustomed  to  proceed  as  far  to  the  westerly 
side  of  the  channel.  But  the  proofs  show  that,  notwithstanding  the 
channel  was  regarded  almost  unanimously  by  the  pilots  who  were 
witnesses  as  entirely  safe  for  vessels  of  22  feet  and  over,  it  was  very 
seldom  that  vessels  of  that  draught  or  vessels  of  the  draught  of 
20  feet  had  occasion  to  use  it.  Nearly  all  the  vessels  having  oc- 
casion to  use  Quick's  Hole  are  vessels  of  from  14  to  18  feet  draught 
Of  course,  such  vessels  would  have  passed  the  boulders  safely. 
Vessels  drawing  20  feet  of  water  could  have  passed  between  the 
three  boulders  with  safety,  and  could  have  proceeded  safely  on  the 
westerly  side  of  the  shoal,  where  the  water  was  from  27  to  30  feet 
deep.  It  appears,  also,  that  the  average  rise  and  fall  of  the  tide 
in  Quick's  Hole  is  four  feet,  and,  except  at  low  tide,  a  barge  having 
the  draught  of  the  Felix  could  have  passed  over  the  shoal  in  sfifety. 
And,  going  at  low  tide,  vessels  of  the  draught  of  the  Felix,  many 
in  number,  might  have  passed  very  close  to  the  boulder  on  the 
eastward  without  touching  it.  In  view  of  these  facts,  it  is  not 
strange  that  no  accident  ever  happened  before  to  a  vessel  using 
Quick's  Hole  at  the  northwesterly  shoal. 

We  conclude  that  the  proofs  do  not  establish  culpability  on  the 
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part  of  the  tug,  and  therefore  that  there  should  have  been  a  decree 
dismissing  the  libel. 

The  decree  is  reversed,  with  costs,  and  with  instructions  to  the 
eourt  below  to  dismiss  the  libel. 


(99  Fed.  489.) 

BALTIMORE  BUILDING  &  LOAN  ASS'N  et  al.  v.  ALDERSON  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  6,  1900.) 

No.  313. 

L  Appeal  and  Error— Mandate  on  Reversal— -Jurisdiction  op  Trial  Court. 
Where  a  mandate  from  the  circuit  court  of  appeals  to  the  circuit  court 
directs  the  latter  to  vacate  an  order  ratifying  a  sale  by  a  receiver  on  the 
ground  that  the  court  was  without  Jurisdiction  in  the  suit,  and  directs 
that  the  purchase  price  in  the  registry  of  the  court  be  repaid  to  the  pur- 
chaser, the  circuit  court  has  Jurisdiction  to  entertain  a  petition  of  inter- 
vention by  the  sureties  of  the  receiver,  who  paid  such  money  into  the 
court  registry  upon  the  embezzlement  by  the  receiver  of  the  original  jfey- 
ment,  and  to  direct  instead  that  the  money  be  returned  to  them  on  the 
ground  that,  since  the  appointment  of  the  receiver  was  void,  they  were 
not  liable  on  the  bond. 

t.  Receivers— Appointment— Liability  on  Bond. 

Where  the  appointment  of  a  receiver  was  regular,  and  in  a  matter  over 
which  the  court  had  taken  Jurisdiction,  and  the  receiver  takes  possession 
of  the  property,  and  embezzles  the  proceeds,  the  sureties  on  his  bond  are 
liable,  though  the  bill  under  which  he  was  appointed  was  afterwards  dis- 
missed for  want  of  jurisdiction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  West  Virginia. 

J.  G.  McCluer  and  Fielder  C.  Slingluff  (C.  D.  Forrer,  on  the  brief), 
for  appellants. 
W.  P.  Hubbard,  for  appellees. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BRAWLEY, 
District  Judges. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
a  decree  of  the  circuit  court  of  the  United  States  for  the  district 
of  West  Virginia.  One  Joseph  C.  Alderson,  a  citizen  of  the  state 
of  Maryland,  filed  his  bill  of  complaint  in  the  circuit  court  of  the 
United  States  for  the  district  of  West  Virginia  against  the  Loch 
Lynn  Heights  Hotel  Company,  a  corporation  of  the  state  of  West 
Virginia,  and  certain  other  parties,  citizens  and  residents  of  the 
state  of  Maryland.  Upon  the  filing  of  that  bill  the  property  of  the 
defendant  corporation  was  put  into  the  hands  of  a  receiver,  who 
took  charge  thereof.  In  the  progress  of  the  cause,  proceedings  were 
had  therein  whereby,  among  other  things,  realty  of  the  corpora- 
tion was  sold  by  Sommerville,  receiver,  under  the  order  of  the  court. 
Fielder  C.  Slingluff  became  the  purchaser  of  certain  parcels  of  the 
real  estate  of  the  insolvent  corporation.  Sommerville,  the  receiv- 
er, upon  his  appointment  as  such,  was  required  to  give  bond,  with 
89  C.C.A.— 39 
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surety.  He  did  this,  and  gave  as  his  surety  D.  H.  Taylor.  The  sale 
to  Slingluff  was  set  aside,  another  sale  was  ordered,  and  Som- 
merville,  receiver,  was  ordered  to  give  an  additional  bond  of  f8,- 
000.  This  he  did,  with  N.  E.  Whitaker  as  surety.  Another  sale 
having  taken  place,  Slingluff  again  became  the  purchaser  in  the 
sum  of  116,610,  and  paid  on  his  purchase  |5,536.66.  This  money 
was  paid  to  the  receiver.  The  receiver  made  his  report  of  sales, 
and  he  was  thereupon  ordered  to  pay  this  sum  of  |5,536.66,  and 
a  further  sum  in  his  hands  from  other  sales, — 1116.52, — into  the 
registry  of  the  court.  The  receiver  did  not  do  this,  but  embezzled 
the  money.  Thereupon  his  sureties  paid  the  money  for  him,  and 
it  is  in  the  registry  of  the  court.  In  the  final  decree  of  the  circuit 
court  this  fact  is  distinctly  stated,  and  the  money  is  said  to  be  in 
the  hands  of  the  clerk  of  the  court  to  the  credit  of  the  cause.  Ex- 
ceptions having  been  taken  to  this  final  decree,  and  an  appeal  hav- 
ing been  allowed  to  this  court,  the  exceptions  were  sustained,  and 
the  decree  of  the  circuit  court  was  reversed.  90  Fed.  142.  The 
mandate  of  this  court,  sent  down  after  the  hearing,  recites  in  full 
the  circuit  decree,  including  the  statement  that  the  cash  portion 
of  the  purchase  money  paid  by  Slingluff  was  in  the  registry  of  the 
court,  to  wit,  15,536.66.    The  mandate  then  goes  on: 

•'And  whereas,  In  the  term  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-eight  the  said  cause  came  on  to  be  heard  before  the 
United  States  circuit  court  of  appeals  for  the  Fourth  circuit,  on  the  transcript 
of  the  record,  and  was  argued  by  counsel,  on  consideration  whereof  it  is  now 
ordered,  adjudged,  and  decreed  by  this  court  that  the  decrees  of  the  said  circuit 
court  appealed  from  in  this  cause  be,  and  the  same  are  hereby,  reversed,  and 
this  cause  is  remanded  to  the  circuit  court  of  the  United  States  for  the  district 
of  West  Virginia  at  Parkersburg,  with  instructions  to  vacate  the  order  ratifying 
the  sales  made  by  the  receiver,  and  the  order  distributing  the  purchase  money, 
and  that  it  direct  that  the  payments  made  by  the  purchasers  be  returned  to 
them,  and  that  the  decrees  for  sale  be  set  aside,  and  the  bill  dismissed;  the 
costs  to  be  paid  by  the  appellee.  It  is  further  ordered  that  the  mandate  of 
this  court  issue  after  the  expiration  of  twenty  days  from  the  date  hereof." 

When  the  case  was  called  in  the  circuit  court,  the  mandate  hav- 
ing been  entered,  N.  E.  Whitaker  and  D.  H.  Taylor,  sureties  of 
Sommerville,  receiver,  intervened  by  petition,  praying  that  the  mon- 
ey paid  by  them  into  the  registry  be  returned  to  them.  The  grava- 
men of  the  petition  is  that  this  court  had  reversed  altogether  the 
decree  of  the  circuit  court  below,  holding  that  that  court  had  no 
jurisdiction;  that,  therefore,  all  of  its  acts  were  void,  the  appoint- 
ment of  the  receiver  was  void,  and  his  bond  a  nullity;  that  there 
was  no  obligation  on  the  part  of  the  sureties  to  pay  this  money,  and 
its  payment  into  the  hands  of  the  clerk  did  not  deprive  them  of  their 
title  thereto.  The  circuit  court  granted  the  prayer  of  the  petition- 
ers in  these  words: 

"It  appearing  to  the  court  that  of  the  money  in  the  registry  of  the  court  to 
the  credit  of  this  cause  the  sum  of  $5,509.18  was  not  paid  into  the  registry  by 
the  receiver  in  this  cause,  whose  action  in  making  the  sale  of  the  property,  as 
well  as  receiving  payment  therefor,  is  held  to  be  void,  but  was  paid  into  such 
registry,  $4,455.34  thereof  by  Nelson  E.  Whitaker  and  $1,113.84  by  D.  H. 
Taylor,  under  a  void  order  of  the  court,  such  payment  having  been  made  as  is 
set  forth  in  the  respective  petitions  aforesaid  of  said  Whitaker  and  Taylor, 
and  that  it  is  but  Just  that  the  money  paid  by  each  of  them  should  be  returned 
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to  him.  It  Is  therefore  ordered,  adjudged,  and  decreed  that  of  the  money  now 
in  the  registry  of  this  court  to  the  credit  of  this  cause  $4,455.34  be  repaid 
and  returned  by  the  registrar  to  Nelson  E.  Whitalier,  and  |1,113.84  be  repaid 
and  returned  to  said  D.  H.  Taylor  by  the  registrar." 

To  this  decree  a  petition  for  leave  to  appeal  was  presented  and 
allowed  upon  the  exceptions,  and  the  cause  is  here  for  adjudica- 
tion. The  grounds  of  exception  are  that  the  circuit  court  erred  in 
not  obeying  the  mandate  of  this  court  in  ordering  the  return  of 
the  money  paid  by  Slingluff,  then  in  the  reg:istry  of  this  court,  and 
that  the  circuit  court  erred  in  that  it  ordered  the  return  of  this 
money  to  the  sureties. 

As  to  the  mandate.  The  mandate  of  this  court  recited  in  full  the 
decree  of  the  court  below.  That  decree  recited,  among  othe'r 
things:  "That  the  said  Slingluff  paid  to  the  said  receiver  the  sum 
of  15,536.66  in  cash,  and  delivered  to  said  receiver  his  two  notes 
for  15,536.66,  dated  22d  June,  1897,  and  payable,  respectively,  in 
six  and  twelve  months,  with  interest,  and  the  said  money,  with 
the  sum  of  |116.52,  which  remained  in  said  receiver's  hands  from 
other  sources,  having  been  paid  into  the  registry  of  this  court,  and 
being  now  in  the  hands  of  L.  B.  Dellicker,  clerk  of  this  court." 
The  mandate,  as  has  been  stated,  after  reversing  the  decrees  of  the 
court  below,  remands  the  case,  with  instructions  to  vacate  the  order 
ratifying  the  sales  made  by  the  receiver  and  the  order  distributing 
the  purchase  money,  and  "that  it  direct  that  the  payments  made  by 
the  purchasers  be  returned  to  them,  and  that  the  decrees  for  sale 
be  set  aside,  and  the  bill  dismissed."  "It  is  well  settled,"  says  the 
supreme  court  in  Re  Blake,  20  Sup.  Ct.  42,  Adv.  S.  U.  S.  42,  44  L. 
Ed.  —  (Nov.  13,  1899),  "that  when  the  mandate  leaves  nothing  to 
the  judgment  of  the  court  below,  and  that  court  mistakes  or  mis- 
construes the  decree  or  judgment  of  this  court,  and  does  not  give 
full  effect  to  the  mandate,  its  action  may  be  controlled  either  upon 
a  new  appeal  or  writ  of  error,  if  involving  a  sufficient  amount,  or 
by  a  mandamus  to  execute  the  mandate  of  this  court," — and  cases 
cited. 

In  the  case  In  re  Sanford  Pork  &  Tool  Co.,  160  U.  S.  255,  16  Sup. 
Ct.  293,  40  L.  Ed.  416,  the  court  says: 

**When  a  case  has  been  once  decided  by  this  court  on  appeal,  and  remanded 
to  the  circuit  court,  whatever  was  before  this  court  and  disposed  of  by  the 
decree  Is  considered  as  Anally  settled.  The  circuit  court  is  bound  by  the  decree 
as  the  law  of  the  case,  and  must  carry  it  Into  execution  by  its  mandate.  That 
court  cannot  vary  it,  or  examine  it  for  any  other  purpose  than  execution,  or 
give  any  other  or  further  relief,  or  review  it,  even  for  apparent  error  upon  any 
matter  decided  on  appeal,  or  intermeddle  with  it  further  than  to  settle  so  much 
as  has-been  remanded." 

See,  also,  In  re  Washington  &  G.  B.  Co.,  140  U.  S.  91,  11  Sup.  Ct. 
673,  35  L.  Ed.  339. 

Such  is  the  general  rule.  But  it  must  be  observed  that  the  ques- 
tion which  came  before  the  circuit  court  had  never  been  presented 
to  this  court,  and,  in  the  nature  of  things,  could  not  have  been  pre- 
sented to  it  at  the  former  hearing. 

The  petitioners  below  affirm  that  the  money  in  the  hands  of  the 
clerk,  in  the  registry  of  the  court,  referred  to  in  the  decree  below, 
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was  not  put  there  by  the  receiver  as  part  of  the  proceeds  of  sales; 
that  it  was,  in  fact,  paid  in  by  them  nnder  the  supposition  that  they 
were  sureties  for  the  said  receiver;  that,  inasmuch  as  all  the  orders 
of  the  circuit  court  have  been  reversed,  including  that  appoint- 
ing the  receiver,  the  bond  given  by  them  as  surety  for  him,  sup-  • 
posing  him  to  be  a  receiver,  is  null  and  void.  Under  these  circum- 
stances they  ask  restitution  of  this  money.  Notwithstanding  the 
strong  language  used  by  the  supreme  court  in  the  cases  cited,  it 
would  seem  that  under  some  circumstances  a  discretion  exists  in 
the  circuit  court  receiving  the  mandate.  "This  court,"  says  Mr.  Jus- 
tice Wood,  sitting  on  circuit,  "is  not,  under  all  circumstances,  bound 
to  render  a  servile  obedience  to  the  mandate  of  the  supreme  court 
It  is  bound  to  exercise  a  judicial  discretion  in  the  interpretation  and 
execution  of  the  mandate.''  The  Sabine,  50  Fed.  217.  In  Story  v. 
Livingston,  13  Pet  373,  10  L.  Ed.  200,  the  supreme  court  says: 
**The  mandate  is  to  be  interpreted  according  to  the  subject-matter 
to  which  it  has  been  applied,  and  not  in  a  manner  to  do  injustice." 
In  West  V.  Brashear,  14  Pet.  53,  10  L.  Ed.  350,  the  supreme  court 
held  that,  when  the  language  of  the  mandate  was  precise  and  un- 
ambiguous, the  duty  of  the  circuit  court  was  to  carry  into  execu- 
tion, and  not  to  look  elsewhere  for  authority  to  change  its  mean- 
ing. But,  examining  the  case,  the  court  approved  an  examination 
made  by  the  circuit  court  into  the  meaning  of  the  mandate,  and 
putting  a  construction  upon  it.  This  construction  was  coincident 
with  that  of  the  supreme  court  In  Ex  parte  Morris,  9  Wall.  605, 
19  L.  Ed.  799,  the  supreme  court  had  reversed  a  decree  rendered 
against  Morris  and  another,  and  by  its  mandate  directed  the  mar- 
shal to  make  restitution  to  them  of  whatever  they  had  been  com- 
pelled to  pay  under  the  reversed  decree.  Some  of  the  money  had 
been  distributed.  The  remainder  had  been  deposited  by  the  marshal, 
under  order  of  court,  in  a  national  bank,  which  had  failed  pendente 
lite.  These  facts  were  held  to  have  exonerated  the  marshal  from 
obeying  the  mandate,  and  this  was  sustained  by  the  supreme  court 
In  139  U.  S.  216,  11  Sup.  Ct.  523,  35  L.  Ed.  151,  is  a  case  (Fuel  Co. 
V.  Brock),  which  resembles  this  case,  and,  in  our  opinion,  controls 
this  branch  of  it.  In  that  case  the  bill  had  been  dismissed  for 
want  of  jurisdiction,  and  the  mandate  went  down  accordingly.  The 
court  below,  after  the  receipt  of  the  mandate,  entered  an  order  that 
certain  moneys  which  had  been  paid  on  account  of  the  reversed 
judgment  be  returned  to  the  parties  who  had  paid  them  believing 
it  to  be  valid.  From  this  order  an  appeal  was  taken  to  the  supreme 
court.  Mr.  Justice  Field,  speaking  for  the  court,  says:  **The  al- 
leged error  of  the  court  below  is  that  it  had  no  jurisdiction  to  render 
judgment  for  restitution  of  the  money  collected  on  the  reversed 
judgment;  ♦  ♦  ♦  that  that  court  had  no  authority  to  act  fur- 
ther in  the  matter  than  as  directed  in  the  mandate."  He  says  that 
position  is  supposed  to  be  supported  by  decisions  of  the  supreme 
court  that,  when  a  case  is  dismissed  for  want  of  jurisdiction  in  the 
circuit  court  to  entertain  the  action  or  to  render  the  judgment  en- 
tered, the  power  of  that  court  to  award  costs  is  gone.  *'But  here," 
he  says,  "the  jurisdiction  exercised  by  the  court  below  was  only  to 


Digitized  by 


Google 


BALTIMORE    BUILDING  &   LOAN   ASS'N   V.  ALDER80N.  613 

correct,  by  its  own  order,  that  which,  according  to  the  judgment  of 
its  appellate  court,  it  had  no  authority  to  do  in  the  first  instance. 
The  power  is  inherent  in  every  court,  whilst  the  subject  of  contro- 
versy is  in  its  custody  and  the  parties  are  before  it,  to  undo  what 
it  had  no  authority  to  do  originally,  and  in  which  it,  therefore,  act- 
ed erroneously,  and  to  restore,  as  far  as  possible,  the  parties  to 
their  former  position.  Jurisdiction  to  correct  what  had  been  wrong- 
fully done  must  remain  with  the  court  so  long  as  the  parties  and 
the  case  are  properly  before  it,  either  in  the  first  instance  or  when 
remanded  to  it  by  an  appellate  tribunal."  Further,  the  court  says: 
*'The  restitution  is  not  made  to  depend  at  all  upon  the  question 
whether  or  not  the  court  rendering  the  judgment  reversed  acted 
within  or  without  its  jurisdiction."  Brewer  and  Brown,  JJ.,  had 
supposed  the  law  to  be  different  *^ut  the  result  is  so  manifestly 
equitable,  they  were  glad  to  know  that  they  were  mistaken  and  that 
the  law  is  as  it  is  now  adjudged  to  be." 

If,  therefore,  the  petitioners  are  right  in  their  contention  that 
they  had  paid  this  money  into  court  under  a  void  order  and  an  in- 
valid bond,  the  circuit  court  had  jurisdiction,  notwithstanding  the 
dismissal  of  the  bill  for  want  of  jurisdiction,  to  correct  by  its  own 
order  that  which,  according  to  the  judgment  of  its  appellate  court, 
it  had  no  authority  to  do  in  the  first  instance.  The  circuit  court 
was  not  in  error  in  entertaining  the  petitions. 

This  brings  us  to  the  merits  of  the  case.  Was  J.  B.  Sommerville 
receiver  in  the  cause?  Was  the  order  requiring  him  to  give  bond, 
with  sureties,  a  valid  order?  And  were  the  bonds  given  by  him, 
with  these  petitioners  as  sureties,  valid  bonds?  Were  the  appoint- 
ment of  Sommerville,  receiver,  wholly  irregular,— even  contrary  to 
law  and  its  policy, — this  would  not  relieve  him,  or  those  persons 
who  became  surety  for  him,  from  the  legal  and  moral  obligation  to 
account  for  the  money  placed  in  his  hands  by  reason  of  and  in 
faith  of  his  bond,  with  surety.  U.  "S.  v.  Maurice,  Fed.  Cas.  No.  15,- 
747.  In  that  case.  Chief  Justice  Marshall,  sitting  on  circuit,  dis- 
cusses this  same  question,  and  lays  down  the  law  as  has  been  stat- 
ed. He  concludes  his  argument  in  these  words:  "If,  then,  this  ap- 
pointment be  contrary  to  the  policy  of  the  law,  the  repayment  of 
the  money  under  it  is  not,  and  a  suit  may,  I  think,  be  sustained  on 
the  bond  given  for  that  purpose."  Referring  to  the  cases  cited 
against  his  position,  of  Collins  v.  Blanton,  2  WiJs.  341,  Paxton  v. 
Popham,  9  East,  408,  Pole  v.  Haerobin,  Id.  416,  he  shows  that  these 
bonds  were  given  for  the  payment  of  money  for  an  unlawful  pur- 
pose. But  these  cases  differed  from  the  one  before  him  and  from 
the  case  at  bar.  Neither  in  that  case  nor  in  this  was  the  bond  given 
to  induce  the  illegal  appointment,  or  for  any  purpose  in  itself  un- 
lawful, but  for  the  sole  custody  of  money  placed  in  the  hands  of  the 
principal.  But  the  appointment  of  a  receiver  in  the  case  at  bar 
was  neither  irregular  nor  unlawful.  It  was  the  wise  exercise  of  its 
discretion  by  the  court  in  a  matter  within  its  jurisdiction,  and  in 
the  due  course  of  a  proceeding  in  equity.  A  receiver  is  an  indif- 
ferent person,  appointed  by  a  court  as  a  quasi  oflScer  or  represent- 
ative of  the  court,  to  take  charge  of,  and  sometimes  to  manage,  the 
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property  in  controversy,  under  the  direction  and  control  of  the 
court,  during  the  continuance  of  or  in  pursuance  of  the  litigation. 
The  appointment  of  a  receiver  determines  no  right.  He  is  a  part 
of  the  machinery  of  the  court  by  which  equity  protects  and  secures 
the  rights  of  parties, — ^all  parties  in  interest.  His  custody  is  that 
of  the  law.  Booth  v.  Clark,  17  How.  322,  15  L.  Ed.  164.  When, 
therefore,  the  court  concluded  to  assume  jurisdiction,  and  to  take 
the  property  into  its  custody,  it  became,  not  the  right,  but  the  duty, 
of  the  court  to  place  it  in  the  hands  of  a  receiver,  its  own  oflScer, 
whose  possession  was  its  possession,  and  who  should  hold  it,  not 
for  this  party  or  that,  but,  as  the  representative  of  the  law,  for  the 
protection  of  those  whose  rights  should  appear.  This  being  the 
clear  right  and  duty  of  the  court,  it  had  also  the  right,  as  well  as 
the  duty,  to  secure  to  the  parties  the  protection  of  the  property  in 
the  hands  of  this  officer  of  the  law,  by  requiring  and  exacting  from 
him  a  bond  with  sureties.  This  bondprotected  the  property  and  its 
owners;  and  when  the  receiver  was  called  upon  to  account  for  it, 
whether  by  the  decree  of  the  court  designating  the  proper  owners, 
or  because  the  court  released  the  custody  of  it,  the  receiver  was 
bound  to  account  for  it.  Failing  in  this,  his  sureties  must  respond. 
All  this  naturally  arises  from  the  relation  of  the  receiver  to  the 
court.  He  is  its  agent, — merely  its  ministerial  officer.  His  posses- 
sion is  custodia  legis.  Whether  the  court  had  the  right  in  that 
particular  case  to  appoint  him,  he  could  not  question  it.  He  and 
his  sureties  are  estopped  from  denying  the  iurisdiction  of  the  court. 
Indeed,  one  of  the  reasons  for  his  appointment  was  the  protection 
of  the  property  in  case  it  should  appear  that  the  court  was  without 
jurisdiction. 

The  learned  counsel  for  the  appellees  with  great  earnestness  con- 
tends that  these  bonds  are  void,  because,  the  court  being  without 
jurisdiction,  there  could  be  no  receiver  de  jure,  and  so  there  can  be 
no  receiver  de  facto,  if  there  were  no  receiver  de  jure.  They  relv 
on  Norton  v.  Shelby  Co.,  118  U.  S.  441,  442,  6  Sup.  Ct.  1121,  30  L. 
Ed.  178.  That  case  holds  that,  where  there  is  no  office  in  exist- 
ence which  the  law  will  recognize,  there  can  be  no  office  de  facto. 
But  the  office  of  receiver  (if  we  may  call  it  an  office)  has  a  recog- 
nized existence.  It  is  the  mode  in  which  a  court  of  equity  protects 
property  which  it  has  taken  into  its  custody.  The  inherent  right 
of  the  court  of  equity  is  to  name  such  a  person,  who  is  called  its 
receiver;  and,  as  has  been  seen,  the  appointment  of  a  receiver  de- 
termines no  right.  He  simply  holds  for  the  court  In  fact,  the  re- 
ceivership is  more  in  the  nature  of  a  condition.  'TEis  position  is 
somewhat  analogous  to  that  of  a  corporation  sole."  So  long  as 
property  remains  in  the  custody  of  the  court,  and  is  administered 
through  the  agency  of  a  receiver,  such  receivership  is  continuous 
and  uninterrupted  until  the  court  relinquishes  its  hold  on  the  prop- 
erty, though  its  personnel  mav  be  subject  to  repeated  changes.  Mc- 
Nulta  V.  Lochridge,  141  U.  S.  332,  12  Sup.  Ct.  13,  35  L.  Ed.  799. 
This  being  the  case  when  Sommerville  was  appointed  receiver,  he 
was  appointed  to  a  place  which  had  a  recognized  existence  in  the 
law;  and  when  he  was  required  to  give,  and  did  give,  surety,  this 
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was  in  the  orderly  course  of  proceeding.  Even  were  this  receiver 
in  de  facto,  "the  acts  of  an  oflScer  de  facto,  although  his  title  be 
bad,  are  valid  so  far  as  they  concern  the  public,  or  the  rights  of 
third  persons  who  have  an  interest  in  the  things  done."  County 
of  Ralls  V.  Douglass,  105  U.  S.  730,  26  L.  Ed.  958.  But  we  are  of 
the  opinion  that  he  was  not  a  de  facto  receiver.  When  he  was  ap- 
pointed, when  he  gave  these  bonds,  and  when  he  made  his  default, 
the  circuit  court  of  the  United  States  had  taken  and  held  this 
property.  At  that  time  its  action  was  the  law  of  the  case.  Its  ap- 
pointment of  the  receiver  was  not  only  a  valid,  but  a  necessary,  act. 
Sommerville  assumed  its  duties,  and  took  possession  of  the  property 
and  moneys  in  no  other  character  than  that  of  a  receiver  regularly 
appointed,  and  he  gave  his  bonds  under  an  order  of  the  court,  to 
that  extent  certainly  valid.  When  he  defaulted,  and  his  sureties, 
the  petitioners,  paid  into  the  court  the  money  for  which  he  had 
made  default,  they  were  fulfilling  their  legal  as  well  as  their  moral 
obligation,  and  they  are  not  entitled  to  its  restitution.  The  decree 
of  lie  circuit  court  is  reversed.  The  cause  is  remanded  to  that 
court,  with  instructions  to  dismiss  the  petitions  of  N.  E.  Whitaker 
and  D.  H.  Taylor,  and  to  direct  the  payment  to  Fielder  C.  Slingluff, 
from  the  funds  in  the  registry  of  the  court,  of  the  sum  paid  by  him 
on  account  of  the  supposed  purchase  of  the  realty  bid  in  by  him. 


(90  Fed.  495.) 

ELK  FORK  OIL  &  GAS  CO.  et  al.  v.  FOSTER  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    Febniary  6,  1900.) 

No.  30a 

h  Receivers— Appointment  on  (Hurt's  Own  Motion. 

A  bUl  was  brought  for  an  injunction  to  prevent  defendants  from  taking 
possession  of  certain  land.  A  defendant  filed  a  bill  against  complainants, 
*  praying  an  injunction,  and  obtained  the  usual  restraining  order.  The 
court,  on  argument  of  the  two  cases,  consolidated  them,  treating  the  bill 
of  defendant  as  a  cross  bill,  and,  of  his  own  motion,  appointed  a  receiver 
of  the  property  In  dispute.  No  order  was  passed  dissolving  either  of  the 
injunctions.  Afterwards  other  defendants  tiled  a  cross  bill,  and  another 
receiver  of  different  property  was  appointed  by  the  court  of  its  own  mo- 
tion. The  suits  all  related  to  rights  claimed  by  the  several  parties  in  oil 
and  gas  rights  under  certain  leases  held  by  them.  All  parties  concurred 
in  the  necessity  of  operating  the  property,  and  each  side  desired  permission 
80  to  do.  Held,  that  the  appointment  of  receivers  on  the  court's  own  mo- 
tion was  proper. 

2.  Same— Payment  of  Expenses. 

The  cost  of  a  receivership,  where  the  receiver  was  appointed  by  the 
court  of  its  own  motion,  will  be  charged  against  the  fund  in  the  hands 
of  the  receiver,  rather  than  against  one  of  the  parties,  in  the  absence  of 
fraud  or  improper  conduct  of  any  of  the  parties. 

8.  Same— Repayment  op  Advances  by  Party. 

It  is  proper  to  order  a  return  to  a  party  of  advances  made  by  him  to 
the  receiver  appointed  in  the  suit,  pending  the  receivership,  where  such 
advances  were  made  under  the  permission  of  the  court,  and  in  reliance 
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on  Its  order  requiring  a  repayment  If  the  Income  accruing  to  the  receiver 
was  sufficient  therefor. 
4w  Same— Amx>wancb  por  Counsbl  for  Receiver. 

An  allowance  may  be  made  to  the  counsel  for  a  receiver. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  West  Virginia, 

W.  P.  Hubbard,  for  appellants. 

A,  Leo  Weil  and  Alfred  Caldv/ell,  for  appellees. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BRAWLEY, 
District  Judges. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
the  circuit  court  of  the  United  States  for  the  district  of  West  Vir- 
ginia. The  Elk  Pork  Oil  &  Gas  Company  and  others  filed  a  bill 
in  equity  on  19th  March,  1897,  in  the  circuit  court  of  Tyler  county, 
W.  Va.,  against  E.  H.  Jennings  gnd  others,  praying  an  injunction 
against  them  in  taking  possession  of  about  1,000  acres  of  land  in 
Tyler  county.  The  suit  was  removed  into  the  circuit  court  of  the 
United  States  for  the  district  of  West  Virginia.  On  the  2d.  of  April 
of  the  same  year  the  Elk  Fork  Oil  &  Gas  Company  filed  an  amended 
bill  against  the  same  parties,  and  also  against  George  E.  Foster, 
praying  similar  relief;  and  on  14th  April,  1897,  the  same  complain- 
ant filed  another  amended  and  a  supplemental  bill  against  the  same 
defendants.  On  the  6th  of  April,  1897,  before  he  was  served  with 
process  under  the  amended  bill  of  the  2d  April,  Foster  filed  his  bill 
against  the  Elk  Fork  Oil  &  Gas  Company  and  the  other  parties  who 
were  complainants  to  the  suit  first  named,  praying  an  injunction, 
and  obtained  from  the  court  the  usual  restraining  order.  The  two 
causes  came  before  the  circuit  court,  and  were  argued  by  counsel. 
There  was  in  neither  of  them  the  prayer  for  the  appointment  of  a 
receiver.  The  court,  hearing  the  argument,  consolidated  the  two 
suits, — treating  the  bill  of  Foster  as  a  cross  bill, — passed  no  order 
dissolving  either  of  the  injunctions,  but  appointed  Charles  W.  Brock- 
unier  receiver  of  the  property  in  dispute.  On  17th  April,  1897,  Jen- 
nings, Guffey,  and  Glatzau,  who  were  defendants  to  the  bill  of  the 
Elk  Fork  Company,  filed  their  answer,  and  at  the  same  time,  on 
leave,  filed  a  cross  bill  against  the  complainants  in  the  amended  bill, 
and  also  their  bill,  called  a  "cross  bill,"  against  Clell  Nichols  and 
others.  The  case  was  consolidated  with  the  other  cases,  and  there- 
upon the  court  appointed  W.  A.  McCosh  receiver,  so  far  as  the  oil 
and  gas  rights  were  concerned,  in  what  was  known  as  the  "Wood 
Lease."  By  subsequent  orders  the  receivership  of  Brockunier  was 
extended  so  as  to  cover  five  other  tracts;  all,  however,  occupying 
the  same  relation  as  the  other  tracts  over  which  he  had  been  ap- 
pointed receiver.  These  suits  all  related  to  rights  claimed  by  the 
several  parties  in  oil  and  gas  rights  under  certain  leases  held  by 
them.  The  contest  was  as  to  the  validity  of  these  leases.  The  re- 
ceivers having  been  appointed,  they  were  directed  by  the  court  to 
conduct  the  exploration  of  the  lands  for  oil  and  gas,  and,  when  oil 
wells  were  found,  to  operate  them.  Leave  was  given  to  any  of  the 
parties  to  advance  funds  and  material  necessary  for  this  purpose. 
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Poster  and  the  Elk  Fork  Oil  Company  both  took  advantage  of  this 
permission.  The  result  of  the  suits  was  in  favor  of  the  Elk  Fork 
Oil  &  Gas  Company  (84  Fed.  840),  and  the  decree  of  the  circuit  court 
was  affirmed  in  this  court.  32  C.  C.  A.  560,  90  Fed.  178.  The  man- 
date having  gone  down  from  this  court,*  certain  proceedings  were 
had  in  the  court  below  for  the  purpose  of  ascertaining  facts  neces- 
sary for  the  final  determination  of  the  case.  These  facts  relate 
to  the  conduct  and  compensation  of  the  receivers,  the  person  or  fund 
from  which  this  compensation  should  be  paid,  and  to  the  right  of 
Foster  to  be  repaid  certain  advances  which  he  made  in  money  and 
material.  The  circuit  court,  hearing  these  questions,  awarded  the 
receivers,  as  compensation,  as  follows:  Receiver  McCosh,  |200  per 
month  from  April  17,  1897,  to  February  23,  1898,  and  fees  for  his 
counsel,  ^250;  Receiver  Brockunier,  f300  per  month  from  April  23, 
1897,  to  February  23,  1898,  and  to  his  counsel  foOO,  besides  »20  trav- 
eling expenses;  these  sums  to  be  paid  out  of  the  funds  in  their 
hands,  respectively.  It  directed  that  the  sum  of  |28,119.56,  advanced 
by  Foster  in  money  and  materials,  be  repaid  to  him  out  of  the  funds 
of  the  receivership.  To  this  decree  exceptions  were  taken,  an  appeal 
was  allowed,  and  the  cause  is  here  on  the  assignments  of  error. 

It  is  contended  that  the  court  below  erred- in  appointing  the  re- 
ceivers, as  this  was  done  by  the  court  suo  motu,  without  applica- 
tion on  this  behalf  by  either  party.  For  this  reason  it  is  sought  to 
put  the  expenses  of  the  receivership  upon  Foster,  because  he  readily 
acquiesced  in  this  appointment,  and  availed  himself  of  it.  If  the 
court  erred  in  appointing  the  receiver  under  the  circumstances  stated, 
it  is  difficult  to  see  why  Foster  should  bear  the  consequences.  It  is 
admitted  that  he  did  not  ask  for  a  receiver;  that  he  had  no  hand 
in  his  appointment;  that  it  was  made  solely  at  the  will  and  in- 
stance of  the  court.  Why,  then,  hold  him  responsible?  But  the 
court  did  not  err  in  appointing  the  receiver.  The  bills  and  cross 
bills  showed  conflicting  claims  to  the  gas  and  oil  rights  in  contro- 
versy, and  presented  questions  most  difficult  of  solution,— questions 
of  novel  aspect.  It  was  impossible  at  that  stage  of  the  case  to  de- 
termine to  which  side  justice  inclined.  The  solution  of  this  ques- 
tion required,  not  only  an  examination  of  questions  of  law,  but  also 
the  ascertainment  of  facts.  All  the  parties  were  under  injunction, 
and,  without  the  action  of  the  court  pending  the  consideration  of 
the  controversy,  there*  was  danger  of  irreparable  mischief  to  the  in- 
terests of  that  party  to  whom  the  results  of  the  case  might  award 
the  property.  Under  these  circumstances,  using  the  lights  then  be- 
fore him,  the  learned  and  experienced  judge  of  the  district  court  de- 
termined to  put  the  property  in  the  custody  of  the  court,  and  to 
place  it  in  the  hands  of  discreet  and  disinterested  third  parties.  The 
wisdom  of  his  course  has  been  demonstrated  in  the  development  of 
the  causes,  and  he  has  met  the  unqualified  approval  of  the  circuit 
judge,  who  heard  the  case  after  him.  The  only  question  is  as  to  the 
power  of  the  court,  under  the  circumstances  of  this  case,  to  appoint 
a  receiver;  there  being  no  prayer  to  that  effect  in  either  bill,  and 
no  notice  of  a  motion  to  this  end.  The  situation  was  this:  The 
causes  were  heard  on  the  motions  for  injunction.    Counsel  for  the 
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parties  were  all  in  the  presence  of  the  court.  Each  side  asked  for 
injunction  against  the  other.  All  concurred  in  the  necessity  of  oper- 
ating the  property..  Each  asked  that  he  should  be  allowed  to  oper- 
ate it,  an<i  of  course,  to  be  protected  in  doing  this.  The  title  was 
in  dispute.  The  court  had  concluded  to  continue  the  injunctions. 
As  it  was  deemed  necessary  that  the  property  must  be  operated,  the 
only  question  was  who  should  operate  it  Each  side  craved  permis- 
sion to  do  so.  The  court  would  not  consent  to  give  either  party 
this  authority,  and  preferred  to  select  its  own  agent, — to  name  its 
own  receiver.  The  appointment  of  a  receiver  was  the  necessary  cor- 
ollary to  the  case  presented.  ^^Working  of  mines  is  something 
more  than  the  common  and  ordinary  use  of  real  estate,  and  requires 
the  use  of  more  than  ordinary  remedies  to  protect  the  rights  of  a 
party  entitled  to  the  possession.  The  granting  of  an  injunction, 
and,  if  necessary,  the  appointment  of  a  receiver,  are  common  reme- 
dies." 15  Am.  &  Eng.  Enc.  Law.  p.  605.  The  power  of  appointing 
a  receiver,  when  the  relief  is  necessary  for  the  preservation  of  the 
property  pending  an  injunction  suit,  is  a  necessary  incident  to  the 
power  of  granting  an  injunction.  High,  Hec.  p.  17.  So,  also,  in  his 
eighty-third  section  of  his  book  on  Receivers,  Mr.  High  says,  "It 
is  not,  however,  indispensable  that  the  bill  contain  a  specific  prayer 
for  a  receiver,  if  the  facts  stated  are  sufficient  to  justify  the  appoint- 
ment, since  tiie  necessity  for  the  relief  frequently  occurs  after  the 
filing  of  the  bill;"  and  at  section  98,  *lt  would  seem  that  a  receiver 
may  be  ai^inted,  in  a  case  otherwise  proper  for  relief,  if  the  facts 
show  the  necessity  for  the  relief,  and  the  proper  parties  are  before 
the  court,  although  the  application  was  made  for  an  injunction,  and 
did  not  specify  the  appointment  of  a  receiver."  In  Daniell,  Ch.  PI. 
&  Prac.  (Perkins'  Ed.)  p.  1426,  we  find  it  stated  thus,  *1t  appears  in 
general  that,  if  the  facts  of  the  ease  authorize  it,  the  court  may  ap- 
point a  receiver,  although  there  is  no  prayer  to  that  effect;"  and  at 
page  1427,  "A  receiver  has  also  been  appointed  at  the  hearing,  al- 
though there  was  no  prayer  to  that  effect  in  the  bill,"— quoting  Os- 
borne V.  Harvey,  1  Younge  &  C.  116.  Thompson,  in  his  book  on  Cor- 
porations (volume  5,  §  6880),  lays  down  the  doctrine  that  it  is  not 
indispensably  necessary,  in  all  cases,  to  the  validity  of  the  appoint- 
ment of  a  receiver,  that  notice  of  the  application  be  given  to  any 
one.  In  the  present  case,  not  only  was  notice  unnecessary,  but  it 
was  impossible.  The  cause  came  up  on  motions  for  injunction. 
Hearing  it,  the  court  became  satisfied  of  two  things:  That  the 
operations  on  the  property  should  go  on;  that  no  party  to  the  suit 
should  be  intrusted  with  it.  As  the  result  of  its  conclusion  on  these 
two  points,  the  court,  exercising  its  discretion,  appointed  its  own 
receiver,  and  such  an  appointment  was  in  its  discretion.  Sage  v. 
Railroad  Co.,  125  U.  S.  361,  8  Sup.  Ct.  887,  31  L.  Ed.  694.  Beaching 
that  conclusion  from  the  argument  before  it,  it  would  have  been  an 
idle  ceremony  for  the  court  to  direct  that  notice  be  given  of  a  mo- 
tion to  appoint  a  receiver.  Who  could  give  such  notice?  Neither 
party  desired  a  receiver.  The  necessity  for  a  receiver  was  in  the 
judgment  of  the  court.  We  concur  with  it,  and  see  no  error  in  the 
course  it  pursued. 
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The  next  question  is,  from  what  source  shall  the  expenses  of  the 
receivership  be  paid?  The  appointment  of  the  receivers,  as  has  been 
seen,  was  the  act  of  the  court.  It  was  not  obtained  by  the  fraudu- 
lent or  improper  act  of  any  of  the  parties  to  the  causes.  There  was 
no  misrepresentation  by  any  one.  The  fund  in  court  was  the  result 
of  the  court's  action,  and  that  alone.  The  law  on  this  point  is  well 
stated  in  the  case  of  Ferguson  v.  Dent,  46  Fed.  88, — a  case  (decided 
by  Judges  Jackson  and  Hammond)  of  high  persuasive  authority: 

**When  it  becomes  the  duty  of  a  court  of  equity  to  take  property  under  Its 
own  charge  through  a  receiver,  the  property  becomes  chargeable  with  the 
necessary  expenses  incurred  in  taking  care  of  and  saving  it,  including  the  al- 
lowance to  the  receiver  for  his  services,  buch  is  unquestionably  the  well-set- 
tled law,  and  a  citation  of  authorities  in  support  of  it  would  seem  to  be  need- 
less. No  case  to  the  contrary  has  been  cited  by  couns^,  nor  any  in  support 
of  their  position,  except  those  heretofore  noticed;  and  it  is  believed  that  not 
one  decision  can  be  found  holding  that  the  proper  expenses  of  a  receiver,  or 
his  compensation,  shall  be  taxed  as  costs  against  the  losing  party,  where  his 
appointment  was  proper  and  legal,  and  made  by  a  court  in  the  exercise  of  its 
undoubted  jurisdiction,  and  where  the  fund  in  his  hands  is  sufficient  to  pay 
the  same.  Nor  does  the  legaUty  or  propriety  of  his  appointment  depend  at  all 
upon  the  event  of  the  suit  Because  it  is  ultimately  determined  that  the  plain- 
tiff in  action  is  not  entitle  to  recover  or  to  the  relief  he  seeks,  non  constat 
that  the  action  of  the  court  or  the  conduct  of  the  parties  in  the  appointment 
•of  the  receiver  has  been  irregular,  improper,  erroneous,  or  unnecessary." 

Couper  V.  Shirley,  21  C.  C.  A.  288,  75  Fed.  168,  44  U.  S.  App.  586, 
does  not  apply  to  this  case.  In  Couper  v.  Shirley  the  appointment  of 
the  receiver  was  not  made  by  virtue  of  any  of  the  established  gen- 
eral principles  of  equity,  which,  when  alleged  to  exist,  would  author- 
ize a  court  of  equity  to  appoint  a  receiver,  but  was  made  solely  in 
pursuance  of  a  stipulation  contained  in  the  mortgage.  And  by  the 
laws  of  Oregon,  in  which  state  the  case  was  heard,  no  receiver  can 
be  appointed  over  mortgaged  premises  pending  proceedings  for  fore- 
•closure.  So  the  appointment  was  against  public  policy  and  abso- 
lutely void.  For  this  reason  the  expenses  of  the  receivership  were 
cast  on  the  plaintiff. 

The  next  question  is  as  to  the  advances  made  by  Foster  to  the  re- 
ceiver pending  the  receivership.  In  an  order  of  April  13,  1897, 
among  other  things,  was  this  provision: 

**But  the  said  receiver  shall  not  be  required  or  expected  to  drill  any  well 
upon  the  said  premises  unless  one  or  more  of  the  parties  shall  advance  funds 
to  an  amount  sufficient,  in  his  Judgment,  to  pay  for  the  expenses  of  drilling 
one  well.  If  the  said  Elk  Fork  Oil  &  Gas  Company  and  the  said  Foster  shall 
each  offer  to  provide  such  funds,  the  receiver  shall  accept  an  equal  amount 
from  each.  If  only  one  of  said  parties  shall  offer  funds  for  that  purpose,  the 
receiver  shall  accept  them,  and  in  the  event  that  the  production  from  the  weU 
drilled  by  the  ex];>enditure  of  such  funds,  or  the  production  of  any  other  wells 
during  his  receivership,  shall  be  sufficient  for  the  purpose,  shaU  refund  to  such 
party  the  amount  received  from  it  or  him,  with  interest.  Such  repayment  shall 
in  Uke  manner  be  made  if  the  funds  shall  be  contributed  by  both  parties;  but. 
if  the  production  from  such  territory  be  insufficient  to  repay  the  funds  so  ad- 
vanced, the  deficit  shall  be  borne  and  lost  by  the  party  advancing  the  funds, 
or,  if  both  have  advanced  funds,  by  them  in  proportion  to  such  advancements.** 

Advances  under  this  order  were  made  by  the  Elk  Fork  Oil  &  Gas 
Company  and  by  Mr.  Foster.  The  circuit  court  ordered  the  return 
to  Mr.  Foster  for  all  the  advances  made  by  him.  This  is  assigned 
^s  error.    These  advances  were  made  under  the  order  of  the  circuit 
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conrt,  and  in  reliance  thereon.  Good  faith  demands  that  the  prom- 
ise of  the  court  be  fulfilled.  The  advances  must  be  returned  to  Mr. 
Foster.    We  see  no  error  in  this  action  of  the  court. 

The  court  made  allowances  to  the  receivers  and  their  counsel. 
This  is  in  accordance  with  the  practice  of  a  court  of  equity.  On 
this  point  the  chief  justice  lays  down  the  rule  in  Stuart  v.  Boulware, 
133  U.  S.  81,  10  Sup.  Ct.  243,  33  L.  Ed,  570: 

**The  receiver  is  an  officer  of  the  court,  and  subject  to  Its  directions  and  or- 
.  ders;  and  while,  in  the  discharge  of  his  official  duties,  he  is  at  all  times  en- 
titled to  apply  to  the  court  for  instruction  and  advice,  he  is  also  permitted  to 
obtain  counsel  for  himself,  ana  counsel  fees  are  considered  as  within  the  just 
allowances  that  may  be  made  by  the  court  The  order  of  October  20.  1885, 
recognizes  the  employment  by  the  receiver  of  counsel  In  this  litigation,  al- 
though no  specific  oiiginal  order  giving  that  authority  is  found  in  the  record. 
So  far  as  the  aUowances  to  counsel  are  concerned,  it  is  a  mere  question  as  to 
their  reasonableness.  Nor  is  there  anj*  doubt  of  the  power  of  courts  of  equity 
to  fix  the  compensation  of  their  own  receivers.  That  power  results  necessarily 
from  the  relation  which  the  receiver  sustains  to  the  court,  and,  in  the  absence 
of  any  legislation  regulating  the  receiver's  salary  or  compensation,  the  mat- 
ter is  left  entirely  to  the  determination  of  the  court  from  which  he  derives 
his  appointment.  The  compensation  is  usually  determined  according  to  the 
circumstances  of  the  particular  case,  and  corresponds  with  the  degree  of  re- 
sponsibility and  business  ability  required  in  the  management  of  the  affairs 
intrusted  to  him.  and  the  perplexity  and  difficulty  involved  in  that  manage- 
ment. Like  aU  questions  of  costs  in  courts  of  equity,  allowances  of  this  kind 
are  largely  discretionary;  and  the  action  of  the  court  below  is  treated  as  pre- 
sumptively correct,  *since  it  has  far  better  means  of  knowing  what  is  just  and 
reasonable  than  an  appellate  court  can  have.*  as  was  remarked  by  Mr.  Justice 
Bradley  in  Trustees  v.  Greenough,  106  U.  S.  527,  637,  where  the  subject  is 
considered." 

The  court  below  had  full  knowledge  of  the  degree  of  responsibility 
and  business  ability  required  of  the  receivers,  and  of  the  manner  in 
which  they  discharged  their  duties.  We  see  nothing  extravagant 
in  the  allowances,  and  no  error  in  allowing  them.  The  decree  of  the 
circuit  court  is  aflarmed. 


(99  Fed.  620.) 

RED  RIVER  LINE  v.  SMITH  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  13,  1900.) 

No.  832. 

1.  Master  and  Servant— Steamboats— Negligence. 

The  fact  that  the  worii  of  unloading  cotton  from  a  barge  onto  a  steam- 
boat engaged  In  the  river  trade  on  the  Mississippi  was  carried  on  after 
dark,  and  while  the  boat  was  moving  down  the  river,  and  that  the  mate 
was  hurrying  up  the  work,  does  not  show  negligence  on  the  part  of  the 
owners  of  the  steamboat,  since  It  is  the  common  practice  and  duty  of  the 
masters  and  crews  of  boats  engaged  in  the  river  trade  to  push  their  em- 
ployment, and,  when  called  for,  to  receive,  deliver,  and  stow  freight  at 
night  as  well  as  in  the  daytime. 

3.  Same— Assumption  op  Risks. 

The  risks  attendant  on  service  on  a  steamboat  engaged  in  the  river  trade 
on  the  Mississippi,  being  well  known  to  the  people  employed,  are  assumed 
by  the  crew. 
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8.  Samb— Failure  of  Electric  Lights. 

The  owner  of  a  steamboat  engaged  in  the  river  trade  on  the  Mississippi 
is  not  liable  for  the  death  of  a  servant  who  fell  overboard  while  unload- 
ing cotton  at  night  from  a  barge  onto  the  steamboat,  because  of  the  failure 
of  the  electric  lights,  which  was  not  shown  to  have  been  the  fault  of  the 
owners  or  the  master,  but  was  an  incident  common  to  the  employment 
of  such  lights,  where  the  lard-oil  hand  lanterns  furnished  as  a  substitute 
were  the  best  that  could  be  obtained,  and  formerly  were  considered  fully 
sufficient  for  the  purpose. 
4.  Same— Failure  to  Furnish  Staging. 

Where  the  use  of  staging  or  connecting  planks  in  transferring  cotton 
from  a  barge  to  a  steamboat  was  neither  customary  nor  practical,  the 
failure  to  furnish  such  staging  was  not  negligence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana. 

This  is  an  action  in  personam  brought  by  Johanna  Smith,  widow,  and  J.  H. 
Smith,  half-brother,  of  John  Smith,  deceased,  against  the  Red  River  Line,  a 
Louisiana  corporation,  owner  of  the  steamboat  Electra,  for  subtraction  of 
wages,  and  to  recover  damages  for  the  death  of  the  said  John  Smith,  who  lost 
his  life  on  the  night  of  the  12th  of  December,  1897,  by  falling  overboard  from 
the  steamboat  Electra  and  drowning.  During  the  month  of  December,  1897, 
the  Electra  was  employed  in  the  Red  river  trade,  carrying  freight  and  pas- 
sengers to  and  from  the  port  of  New  Orleans.  John  Smith  was  shipped  and 
employed  on  board  the  Electra  as  a  roustabout,  at  the  wages  of  $13  per  week. 
The  third  article  of  the  libel  charges:  "That  on  the  said  12th  day  of  December, 
1897,  while  the  said  steamboat  was  so  descending  Red  river,  three  miles  this 
side  of  Black  river,  and  was  on  her  way  to  the  port  of  New  Orleans,  on  her 
said  voyage,  she  was  receiving  cotton  from  a  barge  which  was  brought  along- 
side of  her,  and  the  said  cotton  was  being  unloaded  from  the  said  barge  onto 
the  said  steamboat  Electra  while  said  steamboat  proceeded  on  her  said  voyage, 
and  without  stopping.  The  transfer  of  said  cotton  from  the  said  barge  onto  the 
said  steamboat  was  so  being  made  by  the  said  John  Smith  and  other  members 
of  the  crew  of  the  said  steamboat  under  the  direction  of  the  said  mate  of  the 
said  steamboat,  who  was  driving  the  said  crew  and  the  said  John  Smith,  and 
compelling  them  and  the  said  John  Smith  to  work  with  great  haste  in  rolling 
with  their  hands  the  bales  of  cotton  from  said  barge  onto  the  said  steamboat. 
That  the  night  was  dark,  and  it  was  difficult  to  see  sufficiently  to  prevent 
falling  into  the  river  between  the  said  barge  and  the  said  steamboat  That 
the  lighting  apparatus  of  the  said  steamboat  had  Just  previously  broken  down, 
and  was  not  in  working  condition,  and  no  lights  were  supplied  where  said 
transfer  of  said  cotton  from  said  barges  to  said  steamboat  was  being  made. 
until  the  said  John  Smith  feU  overboard  and  was  drowned.  That  when  said 
steamboat,  with  the  said  barge  alongside  of  her,  reached  a  point  on  Red  river, 
on  the  said  night  of  the  12th  of  December,  1897,  about  three  miles  below 
Black  river,  and  while  the  said  mate  was  so  directing  the  crew  of  the  said 
8teamlH)at  and  the  said  John  Smith  in  the  loading  of  the  said  cotton  upon  the 
said  steamboat  from  the  said  barge,  and  while  the  said  mate  was  driving  the 
said  crew  and  the  said  John  Smith,  and  compelling  them  and  the  said  John 
Smith  to  work  with  great  haste,  and  the  said  steamboat  was  running  at  her 
usual  rate  of  speed,  she  swung  around  the  bend  of  the  river,  and  as  she  did 
so  the  barge  swung  out  from  the  steamboat;  and  at  that  moment  the  said  John 
Smith  turned  the  bale  of  cotton  which  he  was  rolling,  so  as  to  place  it  upon 
the  steamboat  from  the  said  barge,  and,  owing  to  the  darkness  of  the  night 
and  the  want  of  light  he,  the  said  John  Smith,  endeavoring  to  step  from  the 
barge  onto  said  boat,  as  he  and  the  rest  of  the  crew  had  been  doing,  and  not 
being  able  to  see  the  space  which  then  existed  between  the  said  barge  and  the 
said  steamboat  fell  overboard  into  the  river  and  was  drowned;  the  said  mate 
of  the  said  steamboat  being  at  the  time  in  charge  of  and  directing  the  said 
unloading  from  said  barge,  and  the  loading  upon  said  steamboat,  of  said  cotton, 
and  was  so  driving  the  said  crew  and  the  said  John  Smith,  and  requiring  them 
to  work  with  great  haste  and  without  light."  The  fourth  article  of  the  libel 
is  much  to  the  same  import,  but  charges  that  the  barge  was  not  sufficiently 
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and  securely  lashed;  no  connecting  planks  or  other  guards  were  supplied  ta 
prerent  the  space  betwe^i  the  barge  and  the  steamboat  while  the  transfer  of 
cotton  was  being  made;  that  the  mate  and  officers  were  reckless  In  urging 
haste  in  the  work;  and  that  the  steamboat  was  in  fault  for  not  providing  suf- 
ficient lights.  The  fifth  article  of  the  libel  charges  the  officers  of  the  steamboat 
with  ne^ecting  to  use  proper  efforts  to  rescue  and  save  the  life  of  said  John 
Smith.  And  the  sixth  article  charges  that  after  Smith  fell  in  the  river  he 
called  for  assistance,  and  was  not  drowned  for  some  time  thereafter,  during 
which  period  of  time  he  suffered  agony  of  mind,  fear,  and  torture,  and  finally 
sank,  with  a  full  consciousness  of  the  fate  to  which  he  was  doomed;  and 
further  charges  the  officers  of  the  steamboat  with  not  making  adequate  efforts 
to  rescue  the  said  John  Smith,  and  alleges  that  the  Red  River  Line  is  liable  for 
the  suffering  of  said  Smith  prior  to  his  death,  as  well  as  for  his  loss  of  life, 
and  further  liable  for  balance  of  wages  due  him,  but  no  amount  is  averred. 
The  answer  admits  the  employment  of  the  said  Smith  on  the  Electra,  and  the 
time  and  location  of  the  accident,  but  avers  that  the  barges  were  securely, 
safely,  and  closely  fastened  to  the  steamboat  It  admits  that  the  loading  was 
done  by  the  crew,  including  the  said  Smith,  under  the  direction  of  the  proper 
officer  of  the  steamboat,  both  at  the  various  landings  and  while  running,  during 
the  night  of  the  said  12th  of  December,  1897.  It  avers  that  competent  and 
sufficient  lights,  ample  In  number,  were  had  and  used  upon  the  steamboat 
during  the  said  night,  and  avers  that  during  the  day  and  night  the  said  Smith 
had  been  engaged  In  making  the  transfer  of  cotton  from  the  barges  to  the 
steamboat,  and  had  become  acquainted  with  the  location,  and  the  duties  Incum- 
bent upon  him,  and  the  risks  which  he  was  running,  and  that  the  steamboat 
and  its  officers  were  not  at  fault.  The  answer  also  avers  that  no  fault  existed 
on  the  part  of  the  steamboat  in  its  equipment,  apparatus,  or  management;  that 
it  is  Impossible  and  unknown  on  vessels  lashed  together  to  keep  connecting 
planks  or  guards  between  the  two;  that  no  haste  was  ordered,  required,  or 
had,  and  the  duties  performed  by  said  Smith  at  the  time  he  lost  his  life  were 
chose  which  were  usual,  proper,  and  customary,  etc.  The  answer  further  de- 
nies that  the  steamboat  at  the  time  of  the  accident  was  running  at  the  regu- 
lar rate  of  speed,  and  avers  that  she  was  running  under  a  very  low  rate  of 
speed;  that  the  engines  had  been  slowed  down  before  reaching  the  point 
at  which  the  accident  occurred,  and  at  the  time  of  Its  occurrence  the  steamboat 
was  simply  floating  with  the  current.  And  the  answer  avers  that  when  the 
said  Smith  fell  Into  the  river  the  yawl  of  the  steamboat  was  immediately  low- 
ered, and  proper  search  made  for  the  man,  but  without  avail,  and  "that  immedi- 
ately thereafter  the  said  steamboat  was  tied  to  the  bank  of  the  river,  to  await 
the  rising  of  the  moon,  to  make  further  search  and  examination,  and  to  fur- 
ther navigate  the  said  river  without  accident  or  detriment  to  the  said  steam- 
boat, its  barges  or  crew.  And  the  answer  avers  that  the  wages  due  to  the 
said  Smith  at  the  time  of  the  accident  amounted  to  only  $10,  which  It  is  averred 
was  tendered  to  libelants,  and  is  put  In  deposit  as  a  tender  in  this  suit."  On 
hearing,  the  district  court  decreed  that  "the  lil)elants,  Johanna  Smith,  widow  of 
John  Smith,  deceased,  and  J.  H.  Smith,  do  have  and  recover  of  and  from  the 
Red  River  Line,  respondent,  the  sum  of  three  thousand  dollars,  and  all  costs 
of  suit."  After  vainly  endeavoring  to  obtain  a  new  trial,  the  respondent  sued 
out  this  api>eaL 

W.  S.  Benedict,  for  appellant. 
J.  Ward  Gurlej,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  It 
is  assigned  as  error  that  neither  under  the  law  of  Louisiana  nor 
in  admiralty  is  there  any  survivorship  to,  or  right  of  action  in,  the 
libelants,  or  either  of  them,  under  the  circumstances  set  forth  in  the 
libel  and  proofs.  There  is  a  very  grave  doubt  whether  the  libelant 
J.  H.  Smith,  brother  of  the  deceased,  John  Smith,  can  maintain 
an  action  for  damages  for  the  unlawful  death  of  the  said  John 
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Smith.  The  libel  pretends  to  be  for  the  recovery  of  wages  due  the 
said  John  Smith,  and  for  certain  damages  accruing  to  the  said  John 
Smith  personally,  by  reason  of  his  sufferings  v^^hile  drowning;  and 
it  is  contended  that,  as  these  damages  accrue  to  the  estate  of  John 
Smith,  his  heirs  can  maintain  an  action.  So  far  as  the  action  is 
for  wages,  the  sum  due  was  tendered  in  court,  but  no  specific  action 
was  taken  in  relation  thereto.  The  decree  rendered  below  does  not 
show  that  any  part  thereof  was  for  wages  due  the  said  John  Smith, 
or  for  damages  due  his  estate.  The  right  of  the  libelants,  as  heirs, 
to  recover  either  wages  or  debts  due  the  estate  of  John  Smith,  would 
have  been  adversely  settled  upon  an  exception.  However,  the  ob- 
jection now  assigned  was  not  made  in  the  court  below,  and,  from 
the  view  we  take  of  the  case  on  the  merits,  it  is  unnecessary  to 
pass  upon  the  said  assignment,  and  we  decide  nothing  in  regard 
thereto. 

The  evidence  submitted  on  the  hearing  establishes  that  John 
Smith,  deceased,  was  regularly  shipped  and  employed  as  a  roust- 
about on  the  stern-wheel  steamboat  Electra,  then  navigating  the 
Mississippi  river  and  tributaries;  and  at  7  o'clock  p.  m.  of  the  12th 
of  December,  1897,  when  the  Electra,  with  a  barge  load  of  cotton 
in  tow,  was  descending  the  Bed  river,  the  said  John  Smith  lost  his 
life  by  falling  overboard  and  drowning.  The  night  was  dark.  It 
was  known  that  there  were  many  and  dangerous  bends  in  the  river. 
The  electric  lights  with  which  the  steamboat  was  provided  were 
broken  down  and  could  not  be  used,  and  in  lieu  thereof,  and  to  fur- 
nish light  for  the  transfer  of  the  cotton  from  the  barge  to  the  boat, 
lard-oil  hand  lanterns  were  supplied  and  used,  which,  while  in- 
ferior to,  and  a  poor  substitute  for,  the  electric  lights,  were  the 
best  lights  that  could  be  furnished  under  the  circumstances,  and 
the  same  kind  of  lights  as  were  used  on  all  steamboats  carrying 
cotton  prior  to  the  introduction  of  electric  lights.  In  fact,  the 
use  of  coal  oil  was  prohibited  to  boats  carrying  cotton,  by  the  un- 
derwriters. On  account  of  the  low  state  of  water  in  the  river,  the 
method  of  bringing  the  cotton  out  of  Red  river  was  to  load  the  same 
on  barges,  which  were  towed  by  the  steamboat  to  deeper  water, 
and  then  the  cotton  was  transferred  from  the  barge,  and  regularly 
loaded  on  the  boat.  On  this  occasion  the  steamboat  had  two  barges 
in  tow,  one  on  each  side,  each  nearly  as  long  as  the  steamboat. 
They  were  as  closely  and  securely  lashed  to  the  steamboat  as  the 
nature  of  the  case  permitted, — with  head  line,  breast  line,  stern 
line,  and  tow  line.  Although  as  securely  lashed  as  the  case 
would  permit,  on  account  of  the  stretching  of  lines  whenever  the 
boat. entered  the  bend  or  rounded  the  same,  the  barges  would  swing 
out,  first  at  the  bow,  and  afterwards  at  the  stern,  the  distance  of 
18  inches  to  2  feet  At  the  time  in  question  the  steamboat  was 
rounding  a  bend,  but  she  was  under  no  headway, — ^merely  keeping 
straight  in  the  stream  and  fioating.  In  transferring  cotton  from 
the  barge  to  the  boat,  no  stage  planks  were  used.  Although  the 
business  carried  on  as  above  is  of  long  standing,  there  is  no  proof 
in  the  record  of  any  custom  to  use  stage  planks  on  such  occasions. 
What  proof  there  is  is  to  the  contrary  of  such  usage,  and  the  rea- 


Digitized  by 


Google 


624  89  0.  C.  A.  REPORTS. 

sons  given  for  not  nsing  stage  planks  appear  to  be  satisfactory. 
The  customary  method  of  unloading  cotton  from  barges  was,  as 
shown  by  the  evidence  of  the  master  of  the  Electra,  as  follows: 

"Q.  Did  you  hare,  or  Is  it  customary  to  have,  in  unloading  from  barges  onto 
the  boat,  staging  between  the  two?  A.  No,  sir.  Q.  Why?  A.  Because  it  is 
always  one  or  the  other:  The  cotton  on  the  barge  will  be  higher  than  the  cot- 
ton on  the  boat,  or  the  boat* s  cotton  wiU  be  higher  than  the  cotton  on  the 
barge.  Therefore  we  can't  use  them.  Q.  What  is  the  method  pursued  in  tak- 
ing the  cotton  from  the  barge  onto  the  boat?  A.  We  roU  it  as  long  as —  Dump 
it  off  onto  the  boat  as  long  as  we  can.  Or.  if  it  is  on  a  level,  we  roU  it  from 
the  barge  to  the  boat;  and,  after  it  gets  too  low  below  the  boat  to  roU  or 
dump  it  on  there,  why,  we  ship  it  with  the  capstan.  Q.  Have  you  any  em- 
ployes at  the  same  time  on  board  the  boat,  and  for  what  purpose,  in  connec- 
tion with  the  cotton,  at  the  same  time  that  men  are  rolling  the  cotton  off  the 
barge  to  the  boat?  A.  Yes,  sir;  we  haye  from  four  to  six  men  stowing  the 
cotton.  Q.  How  long  have  you  been  steamboating?  A.  I  have  been  steam- 
boating  ever  since  I  was  13  years  old,  and  i  am  44  years  old." 

And  this  evidence  is  not  contradicted. 

John  Smith  fell  overboard  and  was  drowned  while  cotton  was 
being  transferred  from  the  barge  to  the  steamboat,  but  exactly  how 
he  fell  overboard  is  uncertain.  The  libel  charges  that  he  was  roll- 
ing cotton  from  the  barge  to  the  steamboat,  and,  owing  to  the  dark- 
ness,— want  of  light, — he,  the  said  John  Smith,  in  endeavoring 
to  step  from  said  barge  onto  said  boat,  as  he  and  the  rest  of  the 
crew  had  been  doing,  and  not  being  able  to  see  the  space  which 
then  existed  between  the  said  barge  and  the  said  steamboat,  fell 
overboard  into  the  river  and  was  drowned.  Edward  Boss,  roust- 
about, for  the  libelants,  testifies  that,  *1n  jumping  down  from  the 
barge  to  the  boat.  Smith  did  not  jump  far  enough,  and  went  into  the 
river."  Jeff  Henry  Smith,  one  of  the  libelants  in  this  case,  says 
that  "the  barge  swung  out  from  the  boat  as  John  Smith  was  roll- 
ing a  bale  of  cotton  from  the  barge  to  the  boat;  and,  by  way  of 
being  rushed,  and  no  light  at  all,  he  goes  in  this  hole  between  the 
boat  and  the  barge."  Charlie  Hughes,  roustabout,  for  libelants, 
says  that  "the  barge  swung  out,  and  Smith  tumbled  and  went 
overboard."  Heywood  Stephens,  another  witness  for  libelants,  says 
that  "the  night  was  dark.  The  mate  was  rushing  them,  and  Smith 
could  not  see.  He  stepped  backwards  overboard."  James  W. 
Doubleau,  porter  of  boat,  for  libelants,  says  that  "the  barge  swung 
out,  and,  in  stepping  from  one  bale  to  another,  John  Smith  missed 
the  bale,  and  went  in  between  the  barge  and  the  boat,  and  fell 
into  the  river."  George  Hawkins,  roustabout,  for  the  respondent, 
says  that  "Smith  was  careless, — stepping  and  not  looking, — and  fell 
in  between  the  barge  and  the  boat."  Gteorge  McCutcheon,  roust- 
about, for  respondent,  says:  "John  Smith  rolled  a  bale  of  cotton  off 
the  barge  to  me,  and  I  put  my  hook  in  the  bale, — took  it  away 
from  him;  and,  as  he  turned  it  loose,  he  turned  around,  turned 
away  from  me,  and  then  stepped  down  between  the  boat  and  the 
barge.  He  was  actually  crossing  over  from  the  barge  onto  the 
boat.  He  had  one  foot  on  the  barge  and  one  foot  on  the  boat,  and 
when  he  fell  he  was  returning  to  the  barge."  When  Smith  fell  in 
the  river,  it  appears,  he  went  with  the  current,  ahead  of  the  boat 
As  soon  as  the  alarm  was  given,  which  was  immediate,  his  cries 


Digitized  by 


Google 


MANHATTAN    LIFE   INS.  CX).  V.   HENNESSY.  625 

being  heard  ahead  of  the  boat,  attempts  were  made  to  throw  him 
a  head  line;  and  as  soon  as  it  could  be  done,  under  the  circum- 
stances, a  yawl  was  lowered,  and  search  made  for  him,  but  without 
avail.  It  is  not  disputed  that  the  steamboat  Electra,  when  she 
started  on  the  voyage  in  question,  was  staunch  and  strong,  fully 
manned  and  equipped,  and  fully  supplied  with  all  the  appliances 
required  by  law,  or  usual  to  boats  engaged  in  her  trade.  The  neg- 
ligence assigned  as  resulting  in  the  death  of  John  Smith  is  that  the 
work  of  unloading  the  barge  was  carried  on  after  dark,  and  while 
the  boat  was  moving  down  the  river;  that  the  lights  furnished 
were  insufficient;  that  the  mate  was  hurrying  up  the  work;  and 
that  no  stage  planks  were  used  between  the  barge  and  the  boat. 
It  is  not  only  the  common  practice,  but  it  is  the  duty,  of  the  masters 
and  crews  of  boats  engaged  in  the  river  trade,  to  push  their  employ- 
ment, and,  when  called  for,  to  receive,  deliver,  and  stow  freight  at 
night  as  well  as  in  the  daytime.  The  risks  attendant  upon  such 
service  are  well  known  to  the  people  employed,  and  are  assumed 
by  all  hands  composing  the  crew.  The  failure  of  the  electric  lights 
is  not  shown  to  have  been  the  fault  of  the  owners,  or  even  of  the 
master,  but  was  an  incident  common  to  the  employment  of  such 
lights.  The  lights  furnished  as  a  substitute  were  the  best  that 
could  be  obtained, — formerly  were  considered  as  fully  sufficient  for 
the  purpose;  and  we  think  no  negligence,  particularly  on  the  part  of 
the  owners,  can  be  deduced  from  using  them.  We  have  already 
shown  that  the  use  of  staging  in  transferring  cotton  from  barge  to 
boat  is  neither  customary  nor  practical.  Under  the  circumstances, 
we  are  unable  to  hold  that  the  owners  of  the  Electra  were  guilty  of 
any  fault  resulting  in  the  death  of  John  Smith.  No  negligence  on 
their  part  for  which  they  were  responsible  is  shown,  but  the  case 
does  show  that  all  the  matters  complained  of  were  customary  perils 
of  navigation,  which  John  Smith  necessarily  assumed  when  he  shipped 
on  the  steamboat.  Howes  v.  The  Red  Chief,  15  La.  Ann.  321,  is  not 
applicable  here.  That  suit  was  to  recover  the  value  of  a  hired  slave, 
and  was  ruled  on  the  law  of  bailment,  instead  of  on  maritime  law. 
The  decree  of  the  district  court  is  reversed,  and  the  cause  is  remand- 
ed, with  instructions  to  dismiss  the  libel. 


^99  Fed.  64.) 

MANHATTAN  LIFE  INS.  CO.  V.  HENNESSY. 

(Circuit  Court  of  Appeals.  Fifth  Circuit.    January  9,  1900.) 

No.  821. 

L  Life  Insurance— Assignment  op  Policy— Insurable  Interest. 

It  is  sufficient,  to  entitle  an  assig:  ea  of  a  life  insurance  policy  to  recover 
thereon,  that  be  had  an  insurable  interest  in  the  life  of  the  insured  at  the 
time  the  assignment  was  made,  although  it  may  have  ceased  prior  to  the 
tatter's  death,  i 


1  See  note  at  end  of  case. 
38aO.A.-40 


Digitized  by 


Google 


626  89  C.  C.  A.  REPORTS. 

2.   A88ieNlfENT8  FOR  BSNBPIT  OF  CrBDITOBS—COKDITION  FOR  RbLBASB  IH  FuLL 

—Effect  of  Aocbptino  Ditidend. 

In  the  absence  of  statutory  provision,  tbe  participation  by  a  creditor  in 
the  benefits  of  a  general  assignment  by  his  debtor,  conditioned  that  those 
accepting  its  benefits  shall  release  their  claims  in  full,  does  not  operate  as 
a  discharge  of  the  unpaid  part  of  the  debt,  there  being  no  consideration 
therefor. 

Si  Life  Insuraitcb— Assionmbrt  of  Polict— Insurable  Interest. 

A  creditor,  to  whom  his  debtor  has  assigned  policies  of  insurance  on  his 
life  as  collateral,  does  not  cease  to  have  an  Insurable  Interest  in  such  life 
by  reason  of  his  accepting  the  benefits  of  a  general  assignment  made  by 
the  debtor  conditioned  that  all  creditors  participating  shall  accept  the 
dividends  paid  in  full  satisfaction  of  their  debts,  where  his  claim  is  not  in 
fact  paid  in  full,  as,  even  if  the  transaction  operates  as  a  legal  discharge 
of  the  debt,  the  moral  and  equitable  obligation  to  pay  the  remainder  stm 
rests  upon  the  debtor,  and  is  sufScient  to  give  the  creditor  an  Insurable 
interest  in  his  life. 

L  Same— Action  on  Policy— Defense  of  Payment  to  Assignee. 

A  debtor  obtained  policies  of  insurance  on  his  life,  which  he  assigned  to 
his  creditor  as  collateral  security,  with  the  assent  of  the  insurance  com- 
pany, and  the  creditor  thereafter  paid  all  premiums  on  such  policies.  The 
debtor  subsequently  made  a  general  assignment  conditioned  that  all  cred- 
itors accepting  its  benefit  should  release  th^r  clahns  in  full.  The  creditor 
proved  its  claim  under  such  assignment,  and  received  dividends,  but  the 
amount  of  its  debt  remaining  unpaid  largely  exceeded  the  amount  of  the 
policies.  The  debtor  made  no  effort  to  reclaim  the  policies,  but  notified 
the  company  to  cancel  the  same.  The  creditor,  however,  continued  to  pay, 
and  the  company  accepted,  the  premiums  thereon  for  more  than  20  years, 
and  until  the  death  of  the  insured,  when  the  creditor  proved  its  claim  there- 
under, which  was  paid  by  the  company.  Held,  that  such  payment  was 
authorized,  and  constituted  a  defense  to  an  action  against  the  company  on 
the  policies  on  behalf  of  the  estate  of  the  insured,  any  claim  of  the  estate 
to  the  amount  collected  in  excess  of  the  premiums  paid  being  one  which 
could  only  be  asserted  in  an  action  against  the  assignee. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Eastern 
District  of  Texas. 

This  is  a  suit  by  Ellen  Hennessy,  of  the  state  of  Texas,  against  the  Manhat- 
tan Life  Insurance  Company,  Incorporated  under  the  laws  of  the  state  of  New 
York,  for  $9,000,  being  the  amount  of  two  insurance  policies  on  the  life  of 
Patrick  H.  Hennessy,  deceased.  The  Manhattan  Life  Insurance  Company  is- 
sued one  of  the  policies  on  April  1,  1872,  for  $5,000,  and  the  other  on  January 
23,  1874,  for  $4,000.  Each  policy  was  payable  to  the  "said  assured,  his  execu- 
tors, administrators,  or  assigns,  within  ninety  days  after  due  notice  and  satis- 
factory evidence  of  the  death  of  the  said  Patrick  H.  Hennessy."  Patrick  H. 
Hennessy  and  M.  P.  Hennessy  were  partners  in  business,  in  Texas,  under  the 
firm  name  of  P.  H.  Hennessy  &  Pro.  This  firm  owed  the  J.  L.  Mott  Iron 
Works,  a  corporation  chartered  under  the  laws  of  the  state  of  New  York,  about 
$42,000,  for  which  debt  each  member  of  the  firm  was  individually  liable. 
Patrick  H.  Hennessy  assigned  one  of  these  policies  as  follows: 

"The  State  of  Texas,  County  of  Galveston. 

'*Know  all  men  by  these  presents,  that  whereas,  the  Manhattan  Life  Insur- 
ance Company,  of  the  city  of  New  York,  state  of  New  York,  has  heretofore,  to 
wit,  for  value  received,  issued  to  me  their  policy  of  insurance  in  writing,  bearing 
date  April  1,  A.  D.  1872,  whereby  they  insured  my  life  in  the  sum  of  $5,000: 
Now  I,  Patrick  H.  Hennessy,  of  the  city  and  county  of  Galveston,  state  of 
Texas,  for  and  in  consideration  of  my  indebtedness  to  the  J.  L.  Mott  Iron 
Works,  of  the  city  of  New  York,  state  of  New  York,  have  sold,  assigned,  trans- 
ferred, and  set  over,  and  by  these  presents  do  sell,  assign,  transfer,  and  set  over, 
unto  the  said  J.  L.  Mott  Iron  Works,  all  my  right,  title,  and  interest  in  and  to 
the  said  policy  of  insurance,  and  all  sum  and  sums  of  money,  interest,  benefit. 
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and  advantage  whatsoever  now  due,  or  hereafter  to  arise,  or  to  be  had  or  made, 
by  virtue  thereof;  to  have  and  to  hold  the  same  unto  the  said  J.  L.  Mott  Iron 
Works,  executors,  administrators,  and  assigns,  forever,  as  collateral  security 
to  the  said  J.  L.  Mott  Iron  Works.  Witness  my  hand  and  the  use  of  scroll 
for  seal,  at  the  city  of  Galveston,  this  April  13,  A.  D.  1872. 

"P.  H.  Hennessy.    IL.  S.]" 
The  other  one  he  assigned  in  these  words: 

•The  State  of  Texas,  County  of  Galveston. 

"For  value  received  I,  the  imderslgned,  having  a  policy  on  my  life  in  the 
Manhattan  Life  Insurance  Company,  of  New  York,  said  policy  being  numbered 
86,943,  dated  January  23,  A.  D.  1874,  for  the  term  of  life  from  that  date,  for 
the  amount  of  $4,000,  annual  premium  $120.64,  do  hereby  grant  and  transfer 
all  my  right,  title,  and  interest  in  and  to  the  same  unto  the  i,  L.  Mott  Iron 
Works  of  New  York,  and  their  assigns  and  successors.  Witness  my  hand  and 
scroll  for  seal  this  April  17,  A.  D.  1874.  P.  H.  Hennessy.    [L.  S.]" 

Both  assignments  were  duly  acknowledged  by  Patrick  H.  Hennessy  before 
William  R.  Johnson,  notary  public  for  Galveston  county,  Tex.  Both  policies 
were  delivered  to  the  J.  L.  Mott  Iron  Works,  and  remained  in  Its  possession. 
Due  notice  of  each  of  these  assignments  of  the  policies  was  given  by  the  said 
Patrick  H.  Hennessy  to  the  Manhattan  Life  Insurance  Company,  which  as- 
sented to  the  assignments.  The  firm  of  P.  H.  Hennessy  &  Bro.,  on'  August  23, 
1875,  executed  a  general  assignment,  which  states  ''that  it  conveys  all  the 
property  of  the  firm  and  its  members  not  exempt  by  law."  In  this  instrument 
the  debt  to  the  J.  L.  Mott  Iron  Works  is  estimated  at  over  $42,000  principal. 
This  assignment  provides  that  the  proceeds  shall  be  distributed  pro  rata  by  the 
assignee  to  all  the  creditors  who  shall  accept  this  assignment  and  sign  a  re- 
lease in  full  of  all  claims  and  demands  against  the  firm  of  P.  H.  Hennessy  & 
Bro.,  and  to  those  only.  On  November  1,  1875,  the  J.  L.  Mott  Iron  Works 
proved  their  claim  with  the  assignee  for  $48,309,  principal  and  interest,  and 
received  a  dividend  thereon  on  November  11,  1875,  of  7  per  cent,  $3,381.63, 
and  another  and  final  dividend  on  March  22,  1876,  of  3%  per  cent.,  $1,811.58; 
leaving  unpaid  $43,115.79.  On  the  policy  for  $5,000  the  J.  L.  Mott  Iron  Works 
paid  the  annual  premiums  from  April  1,  1876,  to  April  1,  1896,  amounting  in 
the  aggregate  to  $2,388.75.  On  the  policy  for  $4,000  the  J.  L.  Mott  Iron 
Works  paid  the  annual  premiums  from  January  23,  1876,  to  January  23,  1897, 
amounting  in  the  aggregate  to  $2,156.07.  Previous  to  these  payments  the  pre- 
*  miums  on  the  policies  were  paid  by  Patrick  H.  Hennessy.  On  January  18, 
1879,  Patrick  H.  Hennessy  wrote  to  the  Manhattan  Life  Insurance  Company, 
stating  that  he  was  informed  that  the  J.  L.  Mott  Iron  Works  was  keeping  up 
the  policies  on  his  life  "given  them  to  secure  the  indebtedness  to  them  of  the 
late  firm  of  P.  H.  Hennessy  &  Bro.,**  and  that  this  firm  was  dissolved  on  Au- 
gust 25,  1875.  Hennessy,  in  his  letter,  adds:  "The  assignment  referred  to  pro- 
vided that  the  creditors  accepting  it  should  take  the  property  specified  therein, 
and  therefor  give  a  discharge  from  all  indebtedness.  The  J.  L.  Mott  Iron 
Works  accepted  the  assignment,  received  their  pro  rata  under  it,  and  thereby 
any  further  claim  of  theirs  became  canceled.  They  took  the  property  for 
thehr  claim,  and  their  claim  was  thereby  satisfied.  This  communication  is  to 
notify  you  of  the  facts  as  stated,  and  to  demand,  as  the  J.  L.  Mott  Iron  Works 
hold  no  insurable  interest  in  my  life,  that  the  policies  on  my  life  in  your 
company  in  their  favor,  or  if  assigned  by  them  to  others,  be  canceled,  and 
rendered  null  and  void.*'  Patrick  H.  Hennessy  made  his  last  will  on  Decem- 
ber 19,  1890.  He  gave  aU  his  property  to  his  wife.  He  mentioned  in  the 
will  that  he  had  made  provision  for  his  children  by  a  policy  in  the  -^tna  Life 
Insurance  Company,  but  the  policies  involved  in  this  litigation  are  not  men- 
tioned. His  wife  is  made  sole  executrix.  Patrick  H.  Hennessy  died  on  Feb- 
ruary 13,  1897.  The  Manhattan  Life  Insurance  Company  was  notified  by  the 
J.  L.  Mott  Iron  Works  that  it  claimed  the  amount  of  the  two  policies  as  the 
assignee  of  Patrick  H.  Hennessy,  and  it  also  had  notice  that  Ellen  Hennessy 
claimed  the  policies  as  the  executrix  and  sole  legatee  of  her  husband,  Patrick 
H.  Hennessy.  In  the  course  of  the  correspondence  that  ensued,  the  Manhat- 
tan Life  Insurance  Company,  on  March  11,  1897,  wrote  to  the  attorneys  of 
Mrs.  Ellen  Hennessy  as  foUows:   "We  also  beg  to  notify  you  that  the  papers 
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on  file  in  the  office  of  this  company  indicate  tliat  the  J.  L.  Mott  Iron  Works, 
of  this  city  [New  York],  as  the  assignee  of  both  policies,  is  entitled  to  payment 
thereof  when  by  the  terms  thereof  the  payment  is  due,  namely,  ninety  days 
after  receipt  of  proof  of  loss,  to  wit.  May  30  next.  The  company  desires  to 
make  payment  of  the  policies  upon  their  due  date  upon  the  surrender  of  the 
policies  with  satisfactory  proof  of  ownership  by  the  lawful  claimant."  On 
May  11,  1897,  the  Manhattan  Life  Insurance  Company  wrote  to  the  same  at- 
torneys: ''As  the  whole  of  the  proceeds  of  both  policies  is  claimed  by  adverse 
claimants,  Mrs.  Ellen  Hennessy,  as  executrix  and  wife,  and  by  the  J.  L.  Mott 
Iron  Works,  and  [as]  this  company  stands  indifferent  l)etween  the  parties, 
we  would  be  glad  to  have  an  opportunity  to  pay  the  money  into  court,  that 
the  respective  rights  of  the  claimants  may  be  adjudicated."  After  the  death 
of  Patrick  H.  Hennessy,  the  J.  L.  Mott  Iron  Works  and  Ellen  Hennessy  each 
made  due  proof  of  loss  on  the  two  policies.  The  Manhattan  Life  Insurance 
Company  paid  the  amoimt  of  the  two  policies,  when  they  became  due,  to  the 
J.  L.  Mott  Iron  Works  on  the  surrender  of  the  policies  and  the  assignments 
of  them.  Ellen  Hennessy  sued  the  Manhattan  Life  Insurance  Company  for  the 
amount  of  the  two  policies.  She  claims  to  be  the  owner  of  them  as  legatee 
and  as  executrix  of  Patrick  H.  Hennessy.  The  Manhattan  Life  Insurance 
Company,  for  defense,  denied  her  ownership,  and  pleaded  the  payment  to  the 
J.  L.  Mott  Iron  Works.  The  court  instructed  the  jury  to  find  for  the  plaintiff, 
Ellen  Hennessy,  for  the  full  amount  of  both  policies.  $9,000,  with  interest  from 
May  30,  1897,  and  the  defendant,  the  Manhattan  Life  Insurance  Company,  duly 
excepted.  The  jury  rendered  the  verdict  as  directed,  and  judgment  was  entered 
on  It  and  the  Manhattan  Life  Insurance  Company  sued  out  a  writ  of  error 
to  review  the  decision  in  this  court  It  is  assigned  as  error  that  the  court 
directed  a  verdict  for  the  plaintiff. 

George  E.  Mann  and  Edgar  H.  Farrar  (B.  F.  Jonas  and  E.  R 
Kruttschnitt,  on  the  brief),  for  plaintiff  in  error. 

F.  Chas.  Hume  (S.  8.  Hanseom,  John  Lovejoy,  Alexander  Sampson, 
and  M.  L.  Malevinski,  on  the  brief),  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

An  insurance  policy  is  a  chose  in  action,  and,  if  without  restrictive 
words,  is  assignable  under  the  general  principles  of  law.  The  poli- 
cies in  question  here  are  assignable  by  their  terms,  because  the  under- 
writer has  contracted  with  and  promised  to  pay  the  ^^assured,  his 
executors,  administrators,  and  assigns."  It  w^as  in  the  contemplation 
of  the  parties  to  the  contract  that  it  might  be  assigned,  and  in  that 
event  the  express  contract  is  to  pay  the  amount  of  the  p3licies  to 
the  assignee.  This  would  not,  of  course,  authorize  an  assignment, 
or  make  one  valid  that  was  against  public  policy  and  in  conflict  with 
principles  opposed  to  wagering  or  speculative  insurance.  To  make 
the  assignment  invulnerable  to  proper  attack,  the  assignee  must  have 
an  insurable  interest  in  the  life  of  the  insured.  The  J.  L.  Mott  Iron 
Works  was  a  creditor  of  Patrick  H.  Hennessy  to  the  amount  of 
142,000  when  the  policies  were  assigned  to  it.  Tlie  policies  in  the 
aggregate  amounted  to  only  |9,000.  Unquestionably,  the  creditor 
has  an  insurable  interest  in  the  life  of  his  debtor  to  the  amount  of 
his  debt.  As  the  creditor  himself  may  insure  the  life  of  his  debtor, 
he  can,  on  the  same  principle,  accept  an  assignment  of  a  policy  on 
his  life.    The  assignments  of  these  policies,  therefore,  were  not,  at 
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•their  inception,  open  to  the  objection  that  the  transaction  was  against 
public  policy. 

No  question  is  raised  as  to  the  insurable  interest  of  the  J.  L.  Mott 
Iron  Works  in  the  life  of  Patrick  H.  Hennessy  at  the  time  of  the 
assignment  of  the  policies,  but  it  is  claimed  that  it  had  no  insurable 
interest  at  the  date  of  Hennessy's  death.  If  it  be  assumed  that  the 
debt  of  Hennessy  had  been  discharged  or  released  by  the  acceptance 
by  the  J.  L.  Mott  Iron  Works  of  the  benefit  of  the  general  assignment, 
would  that  affect  the  decision  of  this  case?  The  doctrine  once  pre- 
vailed in  England  that  in  life  as  well  as  in  fire  and  marine  insurance 
there  must  be  an  insurable  interest  at  the  time  of  the  loss  as  well  as 
at  the  time  of  the  insurance  to  support  the  policy.  Godsall  v.  Bolde- 
ro,  9  East,  72.  But  the  later  English  cases  hold  that  this  rule  is  not 
good  as  applicable  to  life  policies.  The  English  rule  now  is  that,  if 
tiie  insurable  interest  in  the  life  existed  at  the  time  of  the  insurance, 
the  contract  is  valid,  and  enforceable,  even  if  there  was  no  interest  at 
the  time  of  the  loss.  Dalby  v.  Assarance  Co.,  15  C.  B.  365;  May,  Ins. 
(3d  Ed.)  §  115.  In  this  country  there  is  much  conflict  in  the  cases  on 
this  point,  many  of  them  refusing  to  adopt  the  later  English  rule. 
May,  Ins.  (3d  Ed.)  §  117.  Justice  seems  to  favor  the  view  that  the 
policy  is  good  if  an  insurable  interest  existed  when  the  contract  of 
insurance  was  made,  because  otherwise,  in  cases  like  the  one  here 
under  consideration,  actual  loss  would  result  to  the  holder  of  the 
policy  without  fault  on  his  part.  If  the  debt  of  Hennessy  to  the  J.  L. 
Mott  Iron  Works  had  been  paid,  as  claimed,  there  is  no  pretense 
that  the  premiums  paid  by  the  latter  to  the  insurance  company  have 
ever  been  returned.  The  sum  of  the  premiums  would  be  a  complete 
loss  if  the  assignment  of  the  policy  is  to  lose  all  validity  by  the  pay- 
ment of  the  debt.  Justice  could  only  be  reached  by  permitting  a 
recovery  by  the  assignee  on  the  policy,  so  that  he  could  be  indemnified 
for  the  premiums  paid  by  him.  As  to  what  claim  the  representatives 
of  the  insured  would  have  on  the  fund  in  excess  of  the  premiums,  the 
debt  having  been  paid,  is  not  a  question  in  this  case.  If  the  debt  were 
in  fact  paid,  the  premiums  not  having  been  returned,  the  assignment 
would  stand  to  secure  the  assignee  for  this  outlay.  The  assignment, 
in  that  event,  would  at  least  be  a  designation  by  the  insured  of  a  per- 
son to  receive  the  amount  of  the  policy  from  the  insurance  companv. 
Wamock  v.  Davis,  104  U.  S.  775,  781^  20  L.  Ed.  924.  The  assignee 
could  retain  what  was  due  him,  but  would  be  liable  to  account  to  the 
representatives  of  the  insured  for  the  remainder.  Page  v.  Burnstine, 
102  U.  S.  664,  26  L.  Ed.  268.  In  Insurance  Co,  v.  Bailey,  13  Wall.  616, 
619,  20  L.  Ed.  501,  there  is  an  approval  of  the  later  English  doctrine. 
After  stating  that,  to  recover  in  fire  and  marine  insurance,  the  insured 
must  have  had  an  interest  in  the  property  at  the  time  of  the  loss,  the 
court  said: 

"Life  Insurances  have  sometimes  been  coustrued  In  the  same  way,  but  the 
better  opinion  is  that  the  decided  cases  which  proceed  upon  the  ground  that 
the  insured  must  necessarily  have  some  pecuniary  interest  in  the  life  of  the 
cestui  que  vie  are  founded  in  an  erroneous  view  of  the  nature  of  the  contract; 
that  the  contract. of  life  insurance  Is  not  necessarily  one  merely  of  indemnity 
for  a  pecuniary  loss,  as  in  marine  and  fire  policies;  that  it  Is  sufficient  to  show 
that  the  policy  is  not  invalid  as  a  wager  policy,  if  it  appear  that  the  relation^ 
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whether  of  consanguinity  or  of  affinity,  was  such  between  the  person  whose 
life  was  Insured  and  the  beneficiary  named  in  the  policy  as  warrants  the  con- 
clusion that  the  beneficiary  had  an  interest,  whether  pecuniary  or  arising  from 
dependence  or  natural  affection,  in  the  life  of  the  person  insured." 

The  court  adds  (the  italics  are  ours)  the  following: 

'Insurers  in  such  a  policy  contract  to  pay  a  certain  sum,  in  the  event  therein 
specified,  in  consideration  of  the  payment  of  the  stipulated  premium  or  pre- 
miums, and  it  is  enough  to  entitle  the  insured  to  recover  if  it  appear  that  the 
stipulated  event  has  happened,  and  that  the  party  effecting  the  policy  hcui  an 
insurable  interest,  such  as  is  described,  in  the  life  of  the  person  insured  at  the 
inception  of  the  contract,  as  the  contract  is  not  merely  for  an  indemnity,  as  in 
marine  and  fire  policies." 

In  Insurance  Co.  v.  Schaefer,  94  U.  S.  457,  24  L.  Ed.  251,  the  case 
of  Dalby  v.  Assurance  Co.,  supra,  is  cited  with  approval.  The  court 
said: 

**But  supposing  a  fair  and  proper  insurable  interest,  of  whatever  kind,  to 
exist  at  the  time  of  taking  out  the  policy,  and  that  it  be  taken  out  in  good 
faith,  the  object  and  purpose  of  the  rule  which  condeoms  wager  policies  is 
sufficiently  attained;  and  there  is  then  no  good  reason  why  the  contract  should 
not  be  carried  out  according  to  its  terms.  ♦  ♦  ♦  In  our  judgment  a  life 
policy,  orighially  valid,  does  not  cease  to  be  so  by  the  cessation  of  the  assured 
party's  interest  in  the  life  insured." 

These  expressions  of  the  supreme  conrt  seem  very  pertinent  to  the 
question  here  examined,  but  neither  case  on  the  facts  was  exactly 
in  point.  In  each  case  the  insurable  interest  involved  depended  on 
the  relationship  between  the  insured  and  the  beneficiary  in  the  policy, 
but  did  not  involve  a  question  of  debtor  and  creditor.  The  principles 
stated,  however,  sustain  the  view  that  an  insurable  interest  existing 
at  the  time  of  tiie  issuance  of  the  policy  is  sufficient  to  sustain  the 
contract.  In  Crotty  v.  Insurance  Co.,  144  U.  S.  621,  624,  12  Sup.  Ct. 
750,  36  L.  Ed.  568,  the  policy  sued  on  was  made  payable  to  a  named 
creditor  if  living,  and,  if  he  should  die,  to  the  executors,  adminis- 
trators, or  assigns  of  the  insured.  Suit  on  the  policy  was  brought  by 
the  creditor,  alleging  in  his  declaration  the  existence  of  the  debt  at 
the  time  of  insurance  and  at  the  time  of  loss.  The  court  held  that 
to  recover  he  must  prove  the  continuance  of  the  relation  of  debtor 
and  creditor  and  the  amount  of  the  debt.  In  the  course  of  the  opin- 
ion the  court  said: 

'*If  a  policy  of  insurance  be  taken  out  by  a  debtor  on  his  own  life,  naming 
a  creditor  as  beneficiary,  or  with  a  subsequent  assignment  to  a  creditor,  the 
general  doctrine  is  that  on  payment  of  the  debt  the  creditor  loses  all  interest 
therein,  and  the  policy  becomes  one  for  the  benefit  of  the  insured,  and  coUecti- 
ble  by  his  executors  or  administrators.  ♦  ♦  ♦  But  whatever  doubts  may 
exist  as  to  the  law  applicable  to  such  cases,  or  the  rights  of  action  on  such  a 
policy,  the  plaintiff  in  this  case  put  his  own  construction  on  the  contract,  and 
tendered  an  issue  which  was  accepted  by  the  company.  He  alleged  that  he 
was  a  creditor  at  the  time  of  the  contract  and  at  the  time  of  the  death. 
Upon  the  issue  thus  presented  the  case  went  to  trial.  The  promise  of  the 
policy  is  to  pay  to  Michael  Crotty,  his  creditor,  if  living;  and  it  is  contended 
that  this  is  an  admission  on  the  part  of  the  company  sufficient  to  justify  a 
verdict  against  it.  If  an  admission  at  all,  it  Is  good  only  as  an  admission 
of  the  date  at  which  it  was  made,  to  wit,  the  date  of  the  policy.  The  relation 
of  debtor  and  creditor  is  not  a  permanent  one,  like  that  of  parent  and  child, 
but  one  which  may  vary  from  day  to  day,  changing  both  in  fact  and  amount, 
according  to  the  successive  business  transactions  between  the  parties.*' 
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In  the  case  last  quoted  the  policy  was  made  payable  oo  its  face  to 
Michael  Orotty,  his  creditor,  if  living,  and,  if  he  should  die,  then  to  the 
executors,  administrators,  or  assigns  of  the  insured.  On  the  trial 
no  evidence  was  furnished  of  the  plaintiffs  interest  in  the  policy  ex- 
cept the  policy  itself.  There  was  no  evidence  that  the  creditor  had 
paid  any  premiums  on  the  policy,  or  that  the  debt  equaled  in  its  sum 
the  amount  of  the  policy,  or  that  the  debt  in  fact  ever  existed.  The 
creditor  suing  on  tiie  policy  alleged  the  existence  of  the  debt  at  the 
time  of  the  contract  and  at  the  time  of  the  death.  Issue  was  joined 
on  these  allegations,  and  the  plaintiff  failed  for  want  of  evidence. 
We  do  not  find  in  the  result  of  this  case  any  departure  from  the  doc- 
trine of  Dalby  v.  Assurance  Co.,  supra,  which  was  previously  cited 
with  apiHToval  by  the  supreme  court. 

In  the  present  case  the  assignment  of  the  policies  was  made  in 
good  faith.  The  assignee's  claim  against  Hennessy  was  much  greater 
than  the  amount  of  the  policies.  The  policies  were  delivered  to  the 
assignee.  The  underwriter  was  notified  and  assented.  The  assignee 
paid  the  annual  premiums  for  a  period  of  20  years,  paying  in  the 
aggregate  14,544.82.  The  assured,  claiming  that  his  debt  to  the  as- 
signee was  discharged  by  law  (it  certainly  had  not  been  paid  in  fact), 
asserted  no  interest  in  the  policy,  but  demanded  its  cancellation. 
The  underwriter  continued  to  receive  the  premiums  from  the  assignee. 
On  the  death  of  the  insured  the  assignee  proved  loss,  and  offered  to 
deliver  the  assignments  and  policies  on  payment  of  the  policies.  On 
these  facts  the  underwriter  could  surely  be  forced  by  suit  to  pay  the 
assignee.  The  insurance  company  had  agreed  to  pay  him,  and  had 
received  annual  premiums  for  a  number  of  years,  paid  on  the  faith  of 
this  agreement.  In  such  case  the  law  will  enforce  payment  to  the 
assignee,  and,  if  others  have  equitable  claims, — ^a  question  not  for 
decision  here, — they  must  be  asserted  in  a  suit  to  which  the  assignee 
is  a  party.  Smith  v.  Insurance  Co.,  4  Dill.  353,  Fed.  Cas.  No.  13,083; 
Insurance  Co.  v.  Flack,  3  Md.  341;  Cheeves  v.  Anders,  87  Tex.  287, 

28  S.  W.  274;  2  May,  Ins.  (3d  Ed.)  §  459d;  Insurance  Co.  v.  Armstrong, 
117  U.  S.  591,  6  Sup.  Ct.  877,  29  L.  Ed.  997;  Investment  Co.  v.  Baum, 

29  Ind.  236;  Swick  v.  Insurance  Co.,  2  Dill.  160,  Fed.  Cas.  No.  13,692. 
The  decisions  of  the  New  York  court  of  appeals  are  to  the  effect  that 
the  assignee  of  the  policy  can  collect  and  hold  the  proceeds  even  when 
he  never  had  an  insurable  interest  in  the  life  of  the  insured.  St. 
John  V.  Insurance  Co.,  13  N.  Y.  31;  Olmsted  v.  Keyes,  85  N.  Y.  593. 
But  the  supreme  court  does  not  approve  this  doctrine.  The  rule  es- 
tablished by  the  latter  court  is  that  the  assignee  must  have  an  insur- 
able interest.  His  position  must  be  such  that  the  policy  could  have 
been  legally  issued  payable  to  him.  Warnock  v.  Davis,  104  U.  S. 
775-782, 26  L.  Ed.  924.  On  the  undisputed  facts  we  think  that  the  as- 
signee of  these  policies  could  have  collected  them  by  suit  against  the 
insurance  company.  The  law  that  would  enforce  the  payment  to  the 
assignee  would  be  unjust  and  illogical  if  it  failed  to  protect  the  in- 
surance company  in  such  payment  against  the  claim  of  the  assignor. 
The  insurer  has  made  no  promise  to  pay  twice.  The  appellee  does 
not  claim  that  the  debt  of  Hennessy  to  the  J.  L.  Mott  Iron  Works  was 
actually  paid.    It  is  claimed  that  the  acceptance  by  the  latter  of  the 
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benefit  of  the  general  assignment  was  equivalent  to  payment*.  This 
general  assignment  was  executed  on  August  23,  1875.  The  J.  L. 
Mott  Iron  Works  proved  its  debt,  amounting  to  |48,309,  and  received 
dividends  on  the  same  on  November  11,  1875,  of  f3,381.63,  and  on 
March  2,  1876,  |1,811.63.  This  left  due  on  the  debt  |43,115.79.  But 
the  deed  of  assignment  provided  that  those  who  accepted  the  benefit 
of  it  should  release  their  claims  in  full.  The  validity  of  state  laws 
permitting  assignments  on  such  terms  is  recognized.  Livermore  v. 
Jenckes,  21  How.  126,  144,  16  L.  Ed.  55.  But,  in  the  absence  of 
statutory  provision,  it  is  a  rule  of  the  common  law  that  the  payment 
of  a  less  sum  at  the  time  and  place  where  a  greater  undisputed  sum 
is  due  is  not  a  satisfaction  of  the  greater  sum,  even  though  accepted 
as  such,  because  there  is  no  consideration  for  giving  up  the  rest. 
In  the  absence  of  a  statute  to  the  contrary,  this  rule  prevails  in  Texas. 
Lanes  v.  Squyres,  45  Tex.  382,  385;  Bennett  v.  Butterworth,  11 
How.  669,  674, 13  L.  Ed.  859.  No  Texas  statute  is  called  to  our  atten- 
tion prior  to  the  law  of  March  24,  1879,  which  is  subsequent  to  the 
date  of  the  assignment  and  the  receipt  of  the  dividends.  Cunning- 
ham V.  Norton,  125  U.S.  77,  81,  8  Sup.  Ct,  804,  31  L.  Ed.  624.  This 
statute  could  not  affect  the  transactions  here  considered.  But  such 
statutes,  when  applicable,  serve  only  as  a  defense  when  pleaded. 
Their  amplication  does  not  constitute  payment  in  the  full  sense.  The 
equitable  obligation  of  the  debtor  to  the  creditor  would  not  be  dis- 
charged. Even  after  discharge  in  bankruptcy,  there  remains  a  moral 
obligation  to  pay  the  debt  that  will  sustain  a  new  promise  of  the  bank- 
rupt. The  fact  that  the  debtor  may  be  armed  with  a  legal  defense 
against  the  creditor  does  not  destroy  the  insurable  interest  of  the 
latter  in  the  life  of  the  former.  The  debtor  may  be  an  infant,  and 
yet  the  fact  that  the  plea  of  infancy  might  be  interposed  would  not 
make  the  life  policy  in  favor  of  his  creditor  void.  1  May,  Ins.  (3d  Ed.) 
§  108.  If  the  debt  be  barred  by  the  statute  of  limitations,  it  neverthe- 
less constitutes  an  insurable  interest.  Rawls  v.  Insurance  Co.,  27 
N.  Y.  282;  1  May,  Ins.  (3d  Ed.)  §  108. 

The  undisputed  facts  in  the  present  case  show  that  the  J.  L.  Mott 
Iron  Works  had  a  continuing  insurable  interest  in  the  life  of  Hen- 
nessy.  Payment  of  the  amount  of  the  policies  to  the  J.  L.  Mott  Iron 
Works  was,  we  think,  a  valid  defense  to  this  action.  The  circuit 
court  erred  in  directing  a  verdict  for  the  plaintiff.  The  jury  should 
have  been  directed  to  find  for  the  defendant.  The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  remanded. 

NOTE. 

What  Constitutes  an  Insurable  Interest  in  Human  Life. 

1.  In  GeneraL 

[a]  (U.  S.  C.  C.  A..  Ky..  1894)  One  not  the  wife,  child,  parent,  brother,  sla- 
ter, or  creditor  of  insured  may  have  an  insurable  Interest  In  his  life. — Insur- 
ance Co.  V.  Hamilton,  63  Fed.  93,  11  C.  C.  A.  42. 

[b]  (U.  S.  C.  C,  Tenn.,  1883)  Where  there  Is,  when  the  contract  is  made,  an 
adequate  insurance  interest  to  support  the  policy,  the  insurer  must  pay  the  full 
amount  of  insurance  according  to  the  contract,  without  reference  to  the  sub- 
sequent diminution  or  cessation  of  the  insurable  interest. — Sides  v.  Insurance 
Co.,  16  Fed.  650. 
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[c]  (Mich.  Sup.  1892)  The  beneficiary  in  a  mutual  benefit  policy  must  be  a 
relative  of  the  insured  by  blood  or  marriage,  or  in  a  position  to  expect  some 
benefit  *from  the  continuance  of  the  insured's  life,  or  the  contract  Is  a  wager- 
ing one,  and  void,  as  against  public  policy. — Insurance  Co.  v.  O'Brien,  52  N. 
W.  1012,  92  Mich.  584. 

[d]  (Mo.  App.  1894)  The  prohibition  by  Rev.  St.  §  5866,  of  life  insurance  in 
favor  of  a  person  having  no  insurable  interest  applies  only  to  Insurance  In  as- 
sessment companies,  and  is  only  declarative  of  the  conmion  law. — Insurance 
C3o.  V.  Rosenheim,  56  Mo.  App.  27. 

[ej  (Pa.  Si^.  1887)  The  insurance  premiums  paid  by  B.  on  former  policies 
on  A.'s  life,  which  were  subsequently  canceled,  were  proper  items  to  make  up 
his  insurable  interest.  Such  items  did  not  make  the  contract  immoral  or  wa- 
gering, and  no  one  but  A.  or  the  insurance  company  could  object  to  them. — 
Grant  v.  Kline,  9  Atl.  150,  115  Pa.  St.  618. 

[f]  (R.  I.  Sup.  1898)  Where  there  is  a  mutual  interest  as  a  moral  obligation 
existing  between  the  assured  and  beneficiary,  it  is  sulflcient  to  rebut  the  pre- 
sumption of  wager  in  a  life  insurance  contract,  and  to  constitute  an  insurable 
interest.— Cronin  v.  Insurance  Co.,  40  Atl.  497,  20  R.  I.  570. 

2,  Necessity  of  Interest, 

[a]  (U.  S.  C.  C,  Pa.,  1881)  No  one  can  procure  valid  insurance  on  a  life  un- 
less he  has  an  interest  in  that  life.  A  policy  taken  out  nominally  in  the  name 
of  the  assured,  and  for  his  benefit,  but  in  reality  as  a  cover  for  the  benefit 
and  in  the  interest  of  one  having  no  insurable  interest.  Is  void.— Brockway  v. 
Insurance  Co.,  9  Fed.  249. 

[b]  (111.  App.  1886)  The  fact  that  the  beneficiary  in  a  life  insurance  policy 
has  no  pecuniary  interest  in  the  life  of  the  insured  does  not  of  itself  render 
the  contract  void  as  against  public  policy,  but  whether  or  not  it  is  a  wagering 
contract  Is  a  question  of  fact  to  be  determined  by  the  Jury. — ^Association  v. 
Blue,  24  111.  App.  518. 

[c]  (Kan.  Sup.  1887)  A  person  who  has  no  insurable  interest  in  another's 
life  cannot  recover  upon  an  Insurance  policy  on  such  life,  which  Is  purchased 
during  the  lifetime  of  the  insured,  as  a  policy  so  obtained  is  a  mere  wager, 
and  void. — Insurance  Co.  v.  McCrum,  12  Pac.  517. 

Id]  (N.  C.  Sup.  1891)  Policies  of  Insurance  on  the  life  of  one  in  whose  life 
the  policy  holder  has  no  insurable  interest  are  mere  wagers,  and  a  promise  to 
pay  a  certain  sum  of  money  to  the  insured  person's  wife  after  his  death,  in 
consideration  of  his  permission  to  the  promisor  to  insure  his  life,  cannot  be 
enforced.— Burbage  v.  Windley's  Ex'rs,  12  S.  E.  839,  108  N.  C.  357,  12  L.  R. 
A.  409. 

8,  Insurable  Interest  in  One's  Oxen  Life, 

[a]  One  may  insure  his  own  life  in  favor  of  one  having  no  insurable  interest 
therein,  unless  such  insurance  is  taken  for  the  purpose  of  avoiding  the  law 
against  wager  policies. 

— (I).  C.  Sup.  1896)     Association  v.  Hodgkin,  4  App.  D.  C.  516; 
(111.  Sup.  1887)     Association  v.  Blue,  11  N.  E.  331,  120  111.  121; 
(N.  C.  Sup.  1898)    Albert  v.  Insurance  Co.,  30  S.  E.  327,  122  N.  C.  92; 
(S.  C.  Sup.  1897)     Crosswell  v.  Association,  28  S.  E.  200,  51  S.  C.  103. 

[b]  (U.  S.  C.  C,  Iowa,  1887)  The  voluntary  selection  by  the  holder  of  a  mu- 
tual benefit  certificate  of  a  new  beneficiary,  who  has  no  insurable  interest  in 
the  life  of  the  holder  of  the  certificate,  does  not  render  the  transaction  void 
as  a  wagering  contract,  where  there  is  no  evidence  from  which  it  can  be  in- 
ferred that  the  parties  intended  It  as  such. — Lamont  v.  Grand  Lodge,  31  Fed. 
177. 

[c]  (Ky.  App.  1895)  A  mere  friend  has  no  insurable  interest,  and  cannot 
be  the  beneficiary  of  a  life  insurance  policy,  though  the  insured  voluntarily 
malies  it  payable  to  him. — Coudell  v.  Woodward,  29  S.  W.  614. 

[d]  (Pa.  Sup.  1885)  The  fact  that  a  purchase  of  a  life  insurance  policy,  tak- 
en out  by  the  insured  for  his  own  benefit,  was  made  in  good  faith  and  with 
correct  motives,  will  not  Justify  a  relaxation  of  the  rule  that  the  holder  must 
have  some  pecuniary  interest  in  the  life  of  the  Insured;  and  where  the  pur- 
chaser is  neither  a  relative  nor  a  creditor  of  the  Insured  his  right  to  partici- 
pation in  the  proceeds  of  the  policy  is  limited  to  the  amount  actually  paid 
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by  him  to  the  insured  and  to  the  company,  with  interest  thereon.— Downey 
V.  Hofifer.  20  Ati.  655,  110  Pa.  St  109. 

4,  Parent  and  Child, 

[a]  (111.  App.  1898)  The  mere  relationship  of  father  and  son  does  not  give 
the  son  an  insurable  interest  in  the  father's  life.  An  insurable  interest  must 
be  a  pecuniary  one  in  the  continuance  of  the  father's  life. — Society  v.  I>yon, 
79  IlL  App.  100. 

[b]  (N.  Y.  Sup.  1888)  Insurance  by  a  son  on  his  own  life  for  the  ben- 
efit of  his  father  is  valid.— Tucker  v.  Life  Ck).,  4  N.  Y.  Supp.  505,  50  Hun,  50. 

[c]  (N.  Y.  Sup.  1896)  A  minor  daughter  has  an  insurable  interest  in  the  life 
of  her  father.— Qeoffroy  v.  GUbert,  38  N.  Y.  Supp.  643,  5  App.  Div.  98. 

[d]  (N.  Y.  Ck)m.  PI.  1804)  Under  Laws  1893.  c.  175,  conferring  on  a  mother 
rights  and  duties  in  respect  to  her  children  equal  to  those  possessed  by  the 
father  at  common  law,  she  is  liable  for  the  support  of  her  child,  within  Laws 
1892,  c.  690,  S  55,  allowing  the  one  so  liable  to  insure  Its  life. — O'Kourke  v. 
Insurance  Co.,  81  N.  Y.  Supp.  130,  10  Misc.  Rep.  405. 

[e]  (Pa.  Sup.  1894)  One  has  an  Insurable  interest  in  the  life  of  another, 
who,  out  of  friendship,  and  without  any  bonds  of  kinship,  has  assumed  the 
position  of  father  to  him. — Carpenter  y.  Insurance  Co.,  28  AtL  913,  161  Pa. 
St.  9,  34  Wkly.  Notes  Gas.  195,  23  L.  R.  A.  571. 

[f]  (Pa.  Super.  Ct  1897)  An  orphan  brought  up  by  her  uncle,  with  whom 
she  lived  until  her  marriage,  and  thereafter  living  near  and  receiving  sup- 
port from  him,  has  an  insurable  interest  in  his  life. — McGraw  v.  Insurance 
Co..  5  Pa,  Super.  Ct  488,  28  Pittsb.  Leg.  J.  (N.  S.)  170,  41  Wkly.  Notes  Cas.  62. 

[g]  (S.  C.  Sup.  1897)  A  child  is  presumed  to  have  an  insurable  interest  in 
the  life  of  its  mother.— Crosswell  v.  Association.  28  S.  E.  200,  51  S.  C.  103. 

5,  Relatives, 

[a]  (Ind.  App.  1896)  An  uncle  living  on  his  sister's  place  and  keeping  his 
nephew,  the  child  of  his  sister,  has  no  insurable  interest  in  such  child. — Insur- 
ance Co.  V.  Jenkins.  43  N.  E.  1056,  15  Ind.  App.  297. 

[b]  (Ky.  App.  1896)  Where  a  widow,  with  two  unmarried  children,  and  her 
son-in-law,  live  together  as  one  family,  both  before  and  after  the  death  of 
his  wife,  pursuant  to  a  temporary  and  indefinite  arrangement  between  him 
and  his  mother-in-law.  and  he  pays  no  more  than  a  reasonable  price  for  his 
board,  the  mother-in-law  has  no  insurable  interest  in  his  life. — Adams'  Adm'r 
V.  Reed,  36  S.  W.  568. 

[c]  (Mich.  Sup.  1895)  At  common  law,  a  sister  has  an  insurable  interest  in 
her  brother's  life.— Hosmer  v.  Welch,  67  N.  W.  504,  107  Mich.  470. 

[d]  (Ohio  Com.  PI.  1897)  A  grandfather  has  an  insurable  interest  in  the  life 
of  his  grandchild.— HiUiard  v.  Sanford.  7  Ohio  Dec.  449.  4  Ohio  N.  P.  363. 

[e]  (Pa.  Sup.  1888)  A  stepson,  who  is  neither  a  creditor  of  his  stepfather, 
nor  responsible  for  his  support,  nor  in  any  way  dependent  on  him.  has  no  in- 
surable interest  in  the  stepfather's  life.— Society  v.  McDonald,  15  AtL  439, 
122  Pa.  St  324,  1  L.  R.  A.  238. 

[f}  (Pa.  Sup.  1888)  A  son-in-law  has  no  insurable  interest  in  the  life  of  his 
mother-in-law,  though  she  lives  with  him,  and  is  dependent  on  him  for  support 
— Stambaugh  v.  Blake.  15  AtL  705. 

Lg]  (Pa.  Com.  PL  1896)  A  son-in-law  has  no  insurable  interest  in  the  life  of 
his  father-in-law.— Ramsay  v.  Myers,  6  Pa.  Dist.  R.  468. 

[h]  (R.  I.  Sup.  1896)  An  aunt  has  an  insurable  interest  in  the  life  of  her 
niece,  living  with  her  at  difTerent  times  from  early  childhood,  and  whom  she 
supports.— Cronin  v.  Insurance  Co..  40  Atl.  497.  20  R.  I.  570. 

6,  Husband  and  Wife, 

[a]  One  living  with  a  person  as  his  wife,  though  she  is  not  such,  has  an  in- 
surable interest  in  him.  ' 

— (U.  S.  C.  C,  Mo.,  1884)    Watson  v.  Association,  21  Fed.  698; 
(Colo.  App.  1898)    Lampkin  v.  Insurance  Co.,  52  Pac.  1040.  11  Colo.  App. 
249. 

[b]  (Ind.  T.  1899)  Under  Mansf .  Dig.  §  4621  (Ind.  T.  Ann.  St  1899,  S  8021), 
providing  that  the  property  of  a  feme  covert  shall  be  her  separate  estate,  the 
husband  has  no  insurable  interest  in  his  wife's  separate  property. — Insurance 
Co.  V.  PauL  53  S.  W.  442. 
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[c]  (Tex.  Clv.  App.  1897)  A  woman  has  an  insurable  interest  in  tlie  life  of 
her  intended  husband.— Taylor  t.  Insurance  Co..  89  S.  W.  186,  16  Tex.  Giv. 
App.  254. 

7.  DtMor  and  Creditor. 

[a]  A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,  and  may 
take  out  a  policy  upon  the  life  of  the  latter,  or  the  policy  may  be  tal^en  out 
in  the  name  of  the  debtor  and  assigned  to  the  creditor. 

— <U.  S.  C.  C,  Pa.,  1881)  Brockway  v.  Insurance  Co.,  9  Fed.  249; 
(Ind.  Sup.  1890)  Walker  v.  Larkin.  26  N.  B.  684,  127  Ind.  100: 
(N.  Y.  Sup.  1896)    Talbert  v.  Storum,  39  N.  Y.  Supp.  1047,  7  App.  Div.  456. 

[b]  (U.  S.  Sup.,  CaL,  1892)  A  creditor  named  as  beneficiary  in,  or  made  the 
assignee  of,  a  policy  on  his  debtor's  life,  lias  no  further  interest  after  the  pay- 
ment of  his  debt,  and  the  policy  becomes  one  for  the  benefit  of  the  insured, 
and  can  be  collected  by  his  personal  representatives. — Crotty  y.  Insurance  Co., 
12  Sup.  Ct  749,  144  U.  S.  621,  36  L.  Ed.  566. 

[c]  (CaL  Sup.  1891)  Where  a  creditor  takes  a  policy  on  his  debtor's  life  for 
a  sum  exceeding  the  debt,  a  binding  agreement  to  make  further  adTances  on 
demand  to  the  full  amount  of  the  policy  gives  him  an  additional  insurable 
interest.— Curtlss  v.  Insurance  Co.,  27  Pac.  211,  90  Cal.  245. 

[d]  (Ky.  App.  1899)  A  creditor,  to  whom  the  debtor  assigns  a  policy  of  in- 
surance on  his  life,  acquires  no  interest  therein  beyond  his  debt,  as  he  has  no 
insurable  interest  beyond  that. — Barbour's  Adm'r  y.  Larue's  Assignee,  51  S. 
W.  5. 

[e]  (Ky.  Sup.  1899)  A  surety  has  an  insurable  interest  in  the  life  of  the 
principal,  to  the  extent  of  the  suretyship. — Embry's  Adm'r  v.  Harris,  52  S. 
W.  958.  » 

[f]  (N.  Y.  Sup.  1892)  Where  a  life  insurance  policy  is  assigned  by  the  in- 
sured to  a  creditor,  **as  his  interest  may  appear,"  the  burden  of  proof  is  on 
such  creditor  to  show  the  extent  of  his  interest. — Elsberg  y.  Sewards,  21  N. 
Y.  Supp.  10.  66  Hun,  28. 

[g]  (Pa.  Sup.)  A  creditor  may  lawfully  take  out  a  policy  of  insurance  on 
the  life  of  his  debtor  in  an  amount  to  cover  the  debt  with  interest,  and  the 
cost  of  such  insurance,  with  interest  thereon,  during  the  period  of  the  ex- 
pectancy of  life  of  the  assured,  according  to  the  Carlisle  tables,  and  the  fact 
that  the  debtor  dies  before  the  expiration  of  his  expectancy  does  not  render 
the  Insurance  void.— (1887)  Cooper  v.  Shaeffer,  11  Ati.  548;  (1891)  Ulrich  v. 
Reinoehl,  22  Ati.  862,  143  Pa.  St  238,  28Wkly.  Notes  Cas.  419,  13  L.  R.  A. 
433;  Shaffer  v.  Spangler,  22  Atl.  865,  144  Pa.  St.  223,  28  Wkly.  Notes  Cas.  425. 

[h]  (Pa.  Sup.  1887)  Where  the  disproportion  between  the  amount  of  a  pol- 
icy taken  out  by  a  creditor  on  the  life  of  his  debtor  and  the  debt  thereby 
secured  is  very  great,  as  where  the  insurance  is  $3,000,  and  the  debt  $100,  it 
is  the  duty  of  the  court  to  declare  the  transaction  a  wager  as  matter  of  law. 
—Cooper  V.  Shaeffer,  11  Atl.  548. 

[i]  (Pa.  Sup.  1887)  Where  a  debtor  assigns  a  life  policy  of  $3,000  to  secure 
a  debt  of  $100,  the  transaction  is,  in  law,  a  wager;  and,  if  the  company  pays 
the  loss,  the  assignee  cannot  retain  more  than  the  amount  of  his  debt,  with 
premiums  paid,  and  interest — (hooper  v.  Weaver's  Adm'r,  11  Atl.  780. 

0]  (Pa.  Super.  C?t.  1898)  A  creditor  has  no  insurable  interest  in  the  life  of 
the  debtor's  wife.— Wheeland  v.  Atwood,  7  Pa.  Super.  Ct.  86,  42  Wkly.  Notes 
Cas.  17a 

B,  Life  Tenant  in  Landlord's  Lt^e. 

[aj  (IJ.  S.  C.  C,  Tenn.,  1883)  Where  the  tenant  of  a  landlord  having  only 
a  life  .interest  in  the  land  insured  the  landlord's  life  for  the  full  term  of  the 
life  insured,  he  is  entitled  to  recover  the  face  of  the  policy,  regardless  of  the 
expiration  of  the  lease,  and  cannot  be  limited  to  the  value  of  the  leasehold* 
either  at  the  time  of  the  death  or  date  of  the  policy,  upon  any  theory  that 
the  contract  is  one  of  indemnity,  or  that  any  insurance  over  the  interest  ac- 
tually existing  at  the  death  is  a  wagering  contract — Sides  v.  Insurance  0>., 
16  Fed.  650. 

9.  Society  in  Life  of  Member, 

[a]  (N.  C.  Sup.  1893)  A  policy  of  life  insurance  procured  by  a  religious  so- 
ciety, supported  largely  by  voluntary  contributions,  on  the  life  of  one  of  its 
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members,  is  void  as  a  watering  contract. — Trinity  College  v.  Travelers'  Ins- 
Co.,  18  S.  B.  175,  113  N.  C.  244,  22  L.  R.  A.  291. 

10,  Corporation  in  Life  of  Stockholder, 

[a]  (va.  Sup.  1899)  A  building  association  has  no  insurable  interest  in  the 
life  of  a  stockholder  not  indebted  to  it.— Tate  v.  Association,  33  S.  B.  382. 

11,  Partners, 

[a]  (U.  &  Sup.,  D.  C,  1883)  Where  one  of  two  members  of  a  partnership,  by 
the  terms  of  which  the  capital  was  to  have  been  contributed  in  equal  propor- 
tions, has  furnished  all  of  it,  he  has  an  insurable  interest  in  the  life  of  his 
partner.— Insurance  Co.  v.  Luchs,  2  Sup.  Ct.  949,  108  U.  S.  498,  27  L.  Ed.  800. 

[b]  (Tex.  Civ.  App.  1894)  Whatever  insurable  interest  one  may  have  in  his 
partner's  life  ceases  when  the  latter  retires  unindebted  to  the  tlrm;  and  where 
each  of  two  partners  took  out  a  policy  on  his  life  payable  to  the  firm,  and 
premiums  of  like  amount  on  each  were  paid  out  of  the  firm*s  assets,  the  con- 
tinuing partner  has  no  claim  on  his  retired  partner's  policy  as  against  the  hit- 
ter's estate.— Cheeves  v.  Anders,  25  S.  W.  324. 

12,  Assignee  in  Bankruptcy. 

[a]  (u.  8.  D.  C,  N.  Y.,  1883)  An  assignee  in  bankruptcy  has  no  insurable  In- 
terest in  the  life  of  a  bankrupt,  at  least  after  his  discharge.  Upon  a  policy 
on  the  life  of  a  bankrupt,  payable  at  his  death  to  his  executors,  administra- 
tors, or  assigns,  with  an  equal  premium  payable  aimually  during  the  bank- 
rupt's life,  the  only  beneficial  interest  wliich  passes  to  the  assignee  in  bank- 
ruptcy is  its  surrender  value  or  net  reserve  at  the  time  of  the  bankruptcy. 
Beyond  that  interest  the  policy,  so  far  as  respects  any  future  insurance  imder 
it,  would  be  a  burden  rather  than  a  benefit,  which  the  assignee  is  not  au- 
thorized to  continue,  and  the  assignee  takes  the  legal  title  to  the  policy  t(X 
the  purpose  of  making  the  surrender  value  or  net  reserve  available  to  the 
estate.— In  re  McKlnney,  16  Fed.  535. 

13,  Assignment  of  Policy. 

[a]  (U.  S.  D.  C,  N.  Y.,  1883)  The  general  words  of  an  assignment  are  re- 
strained by  the  particular  words  creating  the  subject  of  tlie  assignment.  The 
rights  acquired  under  an  assignment  of  a  life  insurance  policy  cannot  extend 
beyond  the  interest  in  the  life  of  the  assured,  and  if  that  interest  is  that  of 
a  creditor,  it  is  limited  by  the  amoimt  of  his  provable  debt;  and  where  no 
debt  is  shown,  nothing  is  shown  to  have  passed  to  the  assignee.— In  re  Mc- 
Klnney, 15  Fed.  535. 

[b]  (Kan.  Sup.  1887)  The  sale  and  transfer  of  a  policy  of  insurance  by  the 
beneficiaries  thereof,  during  the  life  of  the  insured,  to  one  who  has  no  in- 
surable interest  in  the  life  of  the  insured,  eitlier  as  a  relative  or  as  a  creditor, 
is  a  fraud  upon  the  insurance  company  by  which  it  was  issued. — Insurance  Co. 
V.  McCrum,  12  Pac.  517. 

[c]  (Ky.  App.  1897)  Plaintiff,  beneficiary  of  a  certificate  on  the  life  of  his 
mother,  being  unable  to  continue  the  payment  of  assessments  thereon,  made 
an  agreement  with  defendant,  wlio  had  no  interest  in  the  life  of  the  insured, 
to  keep  up  the  payments  during  the  life  of  the  insured  for  one-lialf  the  in- 
surance, and  the  certificate  was  exchanged  for  another,  payable  one-half  to 
each.  After  the  death  of  the  insured  defendant  collected  the  certificate,  and 
paid  one-half  to  plaintiff,  retaining  the  remainder.  Held,  that  the  transfer  of 
an  interest  in  the  certificate  to  defendant  was  valid,  in  so  far  as  it  stood  as 
security  for  advancements  to  be  made,  but  invalid  as  to  any  further  interest. 
-Beard  v.  Sharp,  38  S.  W.  1057,  100  Ky.  606. 

[d]  (Md.  App.  1890)  One  who  has  an  insurable  interest  in  the  life  of  an- 
other, and  has  taken  out  a  policy  thereon,  may  assign  such  poUcy  to  one  who 
has  no  such  insurable  interest. — Souder  v.  Society,  20  Atl.  137,  72  Md.  51L 

[e]  (Md.  App.  1899)  The  assignment  of  a  certificate  in  a  benevolent  asso- 
ciation is  not  a  wager  transaction,  the  assignee  being  indebted  to  the  assignor, 
though  thereafter  the  former  had  no  insurable  interest  in  the  latter's  life. — 
Clogg  V.  MacDaniel,  43  Atl.  795,  89  Md.  416. 

[f]  (Mass.  Sup.  1897)  An  assignee  of  a  life  policy  need  not  have  an  In- 
surable interest. — Dixon  v.  Insurance  Co.,  46  N.  E.  430,  168  Mass.  48. 

[g]  (Miss.  Sup.  1887)  The  holder  of  a  policy  of  insurance  on  his  own  life, 
valid  In  its  inception,  may  assign  or  dispose  of  the  same  If  there  Is  nothing 
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in  the  terms  of  the  policy  to  prevent,  and  the  assignee  is  entitled  to  the  pro- 
ceeds of  the  policy,  although  he  had  no  insurable  interest  in  the  life  of  the 
Insured.— Murphy  v.  Red,  1  South.  761.  64  Miss.  614. 

[h)  (N.  Y.  Sup.  1895)  Where  an  applicant  for  life  Insurance  caused  the  pol- 
icy to  be  issued  in  favor  of  another,  the  effect  is  the  same  as  if  it  had  been 
issued  to  the  applicant,  and  assigned  to  such  other  person;  and  therefore 
the  policy  is  not  subject  to  the  objection  of  want  of  insurable  interest— G las- 
Bey  V.  Insurance  Co.,  32  N.  Y.  Supp.  335,  84  Hun,  350. 

[ij  (N.  Y.  Sup.  1807)  Insurance  on  the  life  of  a  husband  for  the  benefit  of 
his  wife  may  be  assigned  to  a  person  having  no  insurable  interest  in  the  hus- 
band's life,  under  Laws  1879,  c.  248,  §  1,  providing  that  such  insurance  may  be 
assigned  "to  any  person  whomsoever." — Fuller  v.  Kent,  43  N.  Y.  Si^p.  649,  13 
App.  Div.  529. 

Lj]  (Pa.  Sup.  1887)  The  life  of  A.  was  insured  for  the  benefit  of  B.,  who 
shortly  thereafter,  in  piu'suance  of  a  prior  understanding  to  that  effect,  assign- 
ed the  policy  to  C,  who  had  no  insurable  Interest  in  A.'s  life.  C.  paid  the  as- 
sessment, and  was  recognized  by  the  company  as  the  assignee.  Heldy  that 
the  contract  was  a  wager  on  A.'s  life,  and  as  such  void,  and  that  C.  could  not 
maintain  an  action  on  the  policy. — ^Association  v.  Norris,  8  AtL  638.  115  Pa. 
St.  446. 

[k]  (Pa.  Sup.  1899)  Deceased  took  out  a  policy  for  $5,000  on  her  life,  and 
assigned  it  absolutely  to  her  husband,  who  subsequently,  being  unable  to  con- 
tinue the  premiums,  also  assigned  it  absolutely  in  payment  of  a  debt  of  $1,900, 
at  a  tiniie  when,  if  assured  had  lived  out  her  life  expectancy,  the  premiums 
to  be  paid,  with  interest  thereon,  would  have  amounted  to  $4.5(X).  Held  not 
a  wagering  policy.— Wheeland  v.  Atwood,  43  Atl.  946,  192  Pa.  St.  237. 

11]  (S.  C.  Sup.  1897)  A  pohcy  of  life  insurance  valid  in  its  inception  may  be 
assigned  by  the  beneficiary,  with  the  consent  of  the  insured,  to  one  having 
no  insurable  interest,  where  such  assignment  is  not  made  for  the  purpose  of 
avoiding  the  law  against  wager  policies. — Crosswell  v.  Association,  28  S.  £. 
200,  51  S.  C.  103. 

[m]  (Tex.  Sup.  1887)  The  assignment  by  one  of  an  insurance  policy  Issued 
upon  his  own  life  to  his  cousin,  who  lives  with  him  as  an  adult  male  member 
of  his  family,  and  is  dependent  on  the  insured  for  employment  and  support, 
upon  an  agreement  by  the  assignee  to  pay  the  assessments  necessary  to  keep 
the  policy  in  force,  is  void  as  being  to  one  who  has  no  insurable  interest  in 
the  life  of  the  insured,  and  as  l)eing  against  public  policy,  and  the  insurance 
money  should  be  paid  to  the  original  beneficiaries. — Price  v.  Supreme  Lodge, 
4  S.  W.  633,  68  Tex.  361. 

14.  Rights  and  Liabilities  of  Assignee  or  Holder. 

[a]  (Ind.  App.  1891)  The  second  assignee  having  no  interest  in  the  policy, 
an  agreement  to  pay  the  premiums  for  his  benefit  cannot  be  enforced. — Kess- 
ler  V.  Kuhns,  27  N.  E.  980,  1  Ind.  App.  511. 

lb]  (Pa.  Sup.  1888)  An  assignee  of  a  wagering  life  policy,  who  collects  the 
proceeds,  must  account  to  the  personal  representatives  of  the  insured.— Stam- 
baugh  V.  Blake,  15  Atl.  705. 

[cl  (Pa.  Sup.  1895)  Where  the  beneficiary  of  a  life  insurance  policy,  who 
has  no  insurable  interest  in  the  assured,  collects  the  money  due  on  the  policy, 
he  is  liable  to  the  legal  representative  of  the  assured  therefor. — Rlner  v.  Riner, 
81  Atl.  347,  166  Pa.  St.  617. 

[d]  (Tex.  Civ.  App.  1894)  As  an  insured  may  make  a  person  who  has  no  in- 
surable interest  in  his  life  the  beneficiary  in  the  life  policy,  the  fact  that  the 
premiums  are  paid  by  such  beneficiary  does  not  render  the  policy  void,  but  the 
courts  will  consider  him  a  trustee  for  the  benefit  of  those  legally  entitled  lo 
the  policy.— Insurance  Co.  v.  Blodgett,  27  S.  W.  286,  8  Tex.  Qv.  App.  45. 

(el  (Va.  Sup.  1899)  The  assignee  of  a  life  policy,  having  no  insurable  in- 
terest in  the  life  of  assured  beyond  the  premiums  advanced,  can  recover  there- 
on only  the  premiums. — Insurance  Co.  v.  Davis,  32  S.  B.  475,  96  Va.  737,  44 
L.  R.  A.  305. 

[f]  (Va.  Sup.  1899)  The  measure  of  recovery  in  an  action  to  recover  the 
amount  collected  by  an  association  having  no  insurable  interest  in  assured 
is  the  amount  of  the  policy,  less  the  premiums  paid  for  the  insurance,  and  also 
the  amount  contributed  by  an  assignee,  as  a  member  of  the  association,  to 
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aid  it  in  paying  the  premiums  and  the  interest  on  the  money  it  borrowed  on 
the  security  of  the  policies.— Tate  v.  Association,  83  S.  B.  382. 
15.  Actions, 

[a]  (U.  S.  Sup.,  CaL,  1802)  A  clause  in  an  insurance  poUcy  upon  a  debtor's 
life,  reciting  that  it  is  payable  upon  his  death  to  his  creditor  if  living.  If  an 
admission  at  all  by  the  company  of  the  relation  of  debtor  and  creditor,  is  an 
admission  only  at  the  date  on  which  the  policy  was  issued;  and,  in  an  action 
to  recover  on  such  a  policy,  the  creditor  must  furnish  positive  proof  of  the 
fact  that  he  is  a  creditor,  and  of  the  amount  of  his  debt,  and  for  this  pur- 
pose the  recital  in  the  pc^icy  and  the  creditor's  statements  in  the  proofs  of 
death  are  not  sufficient— CroUy  v.  Insurance  Co.,  12  Sup.  Ct.  749,  144  U.  S. 
621,  36  L.  Ed.  666. 

[b]  (U.  S.  G.  C.  A.,  Colo.,  1805)  The  beneficiary  named  in  a  life  insurance 
policy  taken  out  and  maintained  by  the  Insured  need  not,  on  the  insured's 
death,  in  order  to  maintain  an  action  on  the  policy,  show  that  he  had  an  in- 
surable interest  in  the  life  of  insured. — Insurance  Cb.  v,  Barr,  68  Fed.  873,  16 
C.  G.  A.  51;  (G.  G.,  Mo.,  1895)  Robinson  v.  Association,  68  Fed.  825. 

[c]  (Ala.  Sup.  1886)  Where  a  life  policy  is  conditioned  to  be  payable  to  an 
assignee  only  on  proof  of  an  insurable  interest,  the  fact  and  nature  of  such 
interest  must  be  averred  in  the  complaint  in  an  action  by  an  assignee  to  re- 
cover, and  the  burden  of  proof  of  the  possession  of  such  an  interest  is  on  the 
plaintiff.— Alabama  Gold  Life  Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.,  1  South*  561» 
81  Ala.  329. 

[d]  (X.  J.  Err.  &  App.  1806)  The  objection  that  one  claiming  a  life  insur- 
ance fund  as  assignee  of  a  policy  did  not  have  an  insurable  Interest  in  the  life 
of  assured  cannot  be  raised  by  a  rival  claimant  to  the  fund,  the  insurance  com- 
pany having  paid  the  money  into  court  without  objection. — ^Meyers  v.  Schu- 
mann, 34  Atl.  1066,  54  N.  J.  Eq.  414. 

[e]  (Pa.  Sup.  1802)  It  is  no  defense  to  an  action  on  a  policy  of  life  insur- 
ance, brought  by  the  administrator  of  the  deceased,  that  the  policy  was  issued 
and  delivered  to,  and  ail  the  premiums  paid  by,  a  beneficiary  who  had  no  in- 
surable interest  in  the  life  of  the  deceased. — Brennan  v.  Insurance  Co.,  23  AtL 
901,  148  Pa.  St  109, 


(99  Fed.  525.) 

HALSEY  y.  BIBD  et  aL 

(Circuit  Ourt  of  Appeals.  Fourth  Circuit    February  6,  1900.) 

No.  286. 

Factors— Power  to  Plbdgb. 

A  factor  cannot  pledge  the  goods  consigned  to  him,  as  his  own,  for  his 
individual  debt  though  he  has  an  interest  in  the  goods  by  reason  of  ad- 
vances made  thereon  by  him. 

Sahb— (Conversion. 

The  hypothecation  by  a  factor  of  the  goods  of  his  consignor,  for  his  in- 
dividual debt  which  is  in  excess  of  his  advances  to  and  charges  against 
the  consignor,  makes  him  bound  to  account  to  the  consignor  for  the  whole 
amount  received  on  such  hypothecation. 

Same. 

A  factor,  who  hypothecates  the  goods  of  his  consignor  for  his  own  in- 
dividual debt  thereby  disposing  not  only  of  his  own  special  interest  there- 
in, but  also  of  the  whole  property,  by  use  of  the  symbols  of  title,  so  that 
any  surplus  which  might  arise  from  the  sale  of  the  goods  in  excess  of  the 
amount  necessary  to  recompense  the  factor  for  his  advance,  and  to  sat- 
isfy all  charges  against  them,  would  go  to  others  than  the  consignor,  and 
not  be  available  for  remittance  to  the  consignor  in  due  course  of  business, 
is  liable  to  the  consignor  for  the  value  of  the  goods  at  the  time  he  so  dis- 
posed of  them,  free  from  charges  made  against  the  goods  subsequent  to 
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tbe   hypothecation,   including   commissions   and   charges   on   subsequent 
sales. 
Brawley,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Virginia. 

J.  D.  Horsley  and  John  W.  Daniel,  for  plaintiff  in  error. 
F.  S.  Kirkpatrick,  for  defendant  in  error. 

Before  GOFF,  Circuit,  Judge,  and  MORRIS  and  BRAWLEY,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  The  facts  which  we  deem  it  necessary  to 
state,  bearing  on  the  questions  raised  by  the  pleadings  and  dis- 
cussed by  counsel,  are  as  follows:  Stephen  P.  Halsey,  a  tobacco- 
nist of  Lynchburg,  Va.,  shipped  to  Walter  Bird,  a  commission  mer- 
chant doing  business  in  London,  England,  under  the  style  of  Walter 
Bird  &  Co.,  1,148  tierces  of  Virginia  leaf  tobacco,  the  first  shipment 
of  the  consignment  being  made  on  April  4,  1891,  and  the  last  on 
April  9,  1892.  There  had  been  other  dealings  between  the  parties, 
relating  to  certain  shipments  of  tobacco  in  preceding  years,  and 
Halsey  claimed  that  Bird  was  indebted  to  him  in  a  considerable 
sum  of  money  at  the  time  the  first  shipment  of  the  last  consignment 
was  made.  Upon  the  new  shipments,  as  on  those  previously  made, 
Halsey  drew  drafts  on  Bird  for  such  advances  as  were  considered 
proper,  and  when  the  tobaccos  had  all  been  sold  a  controversy 
arose  as  to  the  final  settlements,  which  resulted  in  the  institution 
of  this  suit  by  Bird  against  Halsey  in  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Virginia.  This  action  is  trespass 
on  the  case,  in  assumpsit  The  defendant  below,  in  addition  to  the 
general  issue,  pleaded  specially,  in  substance,  that  the  plaintiff  be- 
low did  not  faithfully  and  diligently  endeavor  to  sell  the  tobacco 
consigned  to  him,  and  did  not  sell  the  same  for  the  best  prices 
that  could  have  been  obtained,  and  did  not  honestly  account  for 
the  proceeds  of  sales  actually  made,  and  that  he  wrongfully  appro- 
priated the  tobacco  to  his  own  use,  by  hypothecating  the  same  for 
his  own  debts.  The  defendant  in  his  said  pleas  also  set  up  a  counter- 
claim against  Bird  for  damages  on  account  of  the  injuries  com- 
plained of.  On  these  pleas  issue  was  joined,  and  the  case  was  tried 
to  a  jury,  which  found  for  the  plaintiff,  on  which  finding  the  court 
below  entered  judgment  against  Halsey  for  |20,000,  with  interest 
thereon,  and  costs  of  suit.  During  the  trial  many  exceptions  were 
noted  to  the  rulings  of  the  c^urt,  and  to  the  instructions  as  given 
and  refused ;  but  we  do  not  find  it  necessary  to  consider  all  of  them, 
as  the  disposition  we  make  of  the  main  questions  involved  will 
doubtless  eliminate  the  others  from  the  further  proceedings  herein 
that  we  find  it  our  duty  to  direct 

The  plaintiff  in  error  claims  that  the  court  below  erred  in  refusing 
to  give  to  the  jury  the  three  following  instructions  asked  for  by  his 
counsel: 

•The  court  instructs  tbe  Jury  that  if  they  believe  from  the  evidence  that 
Halsey  consigned  to  Bird,  for  sale  by  him  as  a  commission  merchant,  the 
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tobacco  in  controversy,  and  that  said  Bird  hypothecated  the  tobaccos  of  said 
Halsey  to  secure  money  borrowed  by  said  Bird,  without  said  Halsey's  consent, 
such  hypothecation  was  a  conversion  by  Bii*d  of  Ualsey's  tobacco  to  his  own 
use,  and  he  was  immediately  upon  such  conversion  liable  to  said  Halsey  for 
the  value  of  said  tobacco  at  the  time  of  the  conversion;  and,  further,  that  the 
right  of  a  commission  merchaiit  to  assign  a  debt  due  to  him  by  his  principal 
is  different  in  law  from  the  hypothecation  of  his  principal's  goods  to  secure  the 
commission  merchant's  debts,  and  the  court  is  now  dealing  with  hypotheca- 
tion by  a  commission  merchant  without  transferring  the  debt  due  him  for 
advances." 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff  Walter  Bird  wrong- 
fully hypothecated  the  tobaccos  of  S.  P.  Halsey  for  a  debt  of  his  own,  and  that 
such  debt  was  in  excess  of  his  advances  and  charges  to  Halsey,  he  is  bound  to 
account  for  the  whole  amount  received  upon  such  hypothecation,  and  must  be 
taken  to  have  sold  the  tobaccos  for  such  amounts;  and  he  cannot  recover  in 
this  action  without  first  accounting  to  Halsey  respecting  such  hypothecation, 
and  accounting  for  the  whole  amount  received  thereon." 

**If  the  Jury  believe  from  the  evidence  that  Walter  Bird,  in  hypothecating 
the  tobaccos  of  Halsey,  disposed  not  only  of  his  own  special  Interest  therein, 
but  disposed  also  of  the  entire  property  therein,  by  use  of  the  symbols  of  title, 
and  that  any  surplus  which  might  arise  from  the  sales  of  said  tobaccos  over 
and  above  the  amount  necessary  to  discharge  In  full  the  advances  made  there- 
on by  Bird,  and  all  charges  made  against  it,  would  go  to  others  than  the  con- 
signor, and  not  be  available  for  remittance  to  Halsey  in  due  course  of  busi- 
ness, then  and  in  that  event  the  Jury  should  regard  the  transaction  as  the 
conversion  of  said  tobacco  to  his  own  use  by  Bird,  and  treat  it  as  then  fairly 
disposed  of,  as  between  Halsey  and  himself;  and,  if  the  Jury  so  believe  from 
the  evidence,  Bird  is  liable  to  Halsey  for  the  value  of  said  tobaccos  at  the 
time  he  so  disposed  of  them.  All  charges  made  against  the  tobaccos  subse- 
quent to  the  times  of  hypothecation  must  l)e  stridden  from  the  account  against 
Halsey,  including  commissions  and  charges  upon  the  subsequent  sales  of  to- 
l)acco  by  either  Bird  or  the  bank  or  its  agents." 

The  court  below  refused  to  give  these  instructions  as  asked  for, 
but  in  lieu  thereof  gave  the  following: 

**The  court  instructs  the  Jury  that  if  they  believe  from  the  evidence  that 
Halsey  consigned  to  Bird,  for  sale  by  him  as  a  commission  merchant,  the  to- 
baccos in  controversy,  and  that  said  Bird  aad  no  interest  in  said  tobacco  by 
reason  of  advances  made  by  him  to  Halsey,  and  that  said  Bird  hypothecated 
the  tobacco  of  said  Halsey  to  secure  money  borrowed  by  said  Bird,  without 
said  Halsey's  consent,  then  such  hjrpothecatlon  was  a  conversion  by  Bird  of 
Halsey's  tobacco  to  his  own  use,  and  Bird  was  immediately  upon  such  conver- 
sion liable  to  said  Halsey  for  the  value  of  said  tobacco  at  the  time  of  conver- 
sion." 

"When  one  consigns  goods  to  his  agent  for  sale,  the  agent  has  no  right  to 
pledge  the  goods,  and,  if  he  pledgf^  theiu,  it  is  an  unlawful  abuse  of  his  posi- 
tion as  agent,  and  the  act  of  pledging  amoimts  to  a  conversion.  But  when 
one  consigns  goods  to  his  agent,  and  then  draws  on  those  goods  in  the  hands 
of  his  agent,  who  advances  the  money  by  cashing  the  draft,  the  simple  relation 
of  agent  and  consignor  becomes  changed,  and  the  agent  becomes  both  agent 
and  creditor  of  his  principal,  and  he  has  an  interest  in  the  goods  in  common 
with  his  principal.  The  consignor  is  the  legal  owner.  The  agent  has  a  quali- 
fied ownership  by  reason  of  his  advances.  This  being  so,  if  the  agent  pledges 
the  goods,  he  has  a  right  to  pledge  them  to  the  extent  of  his  advances.  If 
these  advances  eciual  the  value  of  the  goods,  then  his  principal  suffers  no  harm. 
If  the  advances  be  less  than  the  value  of  the  goods,  then,  to  the  extent  of  the 
difference  between  the  value  of  the  goods  and  the  amoimt  of  the  advances, 
the  principal  may  be  injured,  unless  the  agent  make  good  to  him  the  amount 
of  such  difference.  The  agent,  then.  If  he  has  made  advances,  having  a  quali- 
fied interest  in  the  goods,  to  that  extent  can  hypothecate  them;  and  if  the  goods 
be  hypothecated,  and  during  the  hypothecation  be  sold  at  their  market  value, 
and  if  the  proceeds  are  applied  towards  the  payment  of  the  advances,  the  prin 
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cipal  cannot  complain.    The  bare  fact  of  hypothecation.  If  it  brings  no  loss 
to  the  principal,  cannot  create  a  liability  on  the  part  of  the  agent." 

The  instructions,  as  presented  to  the  court  beiuiv  oy  counsel  for 
defendant,  were  intended  to  present  to  the  jury  the  law  relating 
to  commission  merchants  and  consignors,  as  that  law  was  found 
to  be  applicable  to  the  facts  before  them.  Did  the  court  below  err 
in  refusing  the  said  instructions  as  they  were  offered,  and  also  in 
giving  them  as  amended?    We  think  so,  for  the  following  reasons: 

A  commission  merchant  has  no  right  to  use  the  goods  of  his  con- 
signor as  if  they  were  his  own,  and  he  cannot  alienate  them  in 
the  adjustment  of  his  own  personal  debts,  unconnected  with  his 
advances  and  charges  on  them.  No  statute  that  we  are  aware  of 
gives  him  such  a  right,  commercial  customs  do  not  sanction  it,  and 
the  common  law  forbids  it.  The  consignor  places  his  goods  in 
the  hands  of  the  factor  to  be  sold,  and  the  latter  exceeds  his  au- 
thority when  he  hypothecates  or  pledges  them  for  advances  he  has 
made  thereon;  and  this  is  so  even  in  cases  where  the  consignor 
has  drawn  upon  the  factor  in  anticipation  of  the  sale.  If  the  factor 
pledges  the  goods  as  his  own,  he  by  such  act  appropriates  them 
to  his  own  uscf,  and  renders  himself  liable  for  their  value  as  of  the 
date  when  the  pledge  is  made.  The  factor  may  transfer  his  lien 
on  the  goods  existing  by  virtue  of  the  advances  made  by  him  to 
the  consignor,  and  also  for  proper  charges  due  to  him  on  the  same ; 
but  this  must  be  done  under  certain  conditions  and  limitations, 
with  express  notice  of  the  lien  to  the  party  to  whom  the  goods 
are  delivered,  and  with  the  right  on  the  part  of  the  factor  to  re- 
take them  into  his  custody  at  any  time  he  may  desire  to  do  so, 
or  when  he  may  be  instructed  to  sell  them.  It  has  long  been  the 
doctrine  of  the  common  law  that  a  factor  cannot  pledge  as  security 
for  the  payment  of  his  individual  debt  the  goods  consigned  to  him 
for  sale.  It  has  been  uniformly  so  held  in  the  courts  of  England, 
except  where  by  act  of  parliament  the  rule  has  been  changed  o^ 
modified,  and  it  is  the  law  in  the  United  States  where  special  legis- 
lation has  not  made  a  change.  To  pledge  the  goods  of  the  principal 
is  not  within  the  factor's  power,  and,  if  he  attempts  it,  his  act 
is  tortious  and  void.  Edw.  Bailm.  p.  117;  Story,  Ag.  §  113;  2 
Kent,  CJomm.  p.  626;  Paterson  v.  Tash,  2  Strange,  1178;  Graham 
V.  Dyster,  2  Starkie,  20;  McCombie  v.  Davies,  6  East,  540,  7  Efist, 
5;  Queiroz  v.  Trueman,  3  Barn.  &  C.  342;  Brown  v.  McGran,  14 
Pet.  479,  10  L.  Ed.  550;  Warner  v.  Martin,  11  How.  208,  13  L.  Ed. 
667;  Benny  v.  Rhodes,  18  Mo.  147;  Allen  v.  Bank,  120  U.  S.  20,  7 
Sup.  Ct.  460,  30  L.  Ed.  573. 

A  factor  will  not  be  permitted  to  deliver  the  goods  of  his  prin- 
dpal  in  satisfaction  of  his  own  debt,  nor  to  pledge  them  as  security 
for  his  individual  debts,  so  as  to  pass  the  title  thereto;  and  such 
conduct  on  the  part  of  the  factor  amounts  to  the  conversion  of  the 
goods  to  his  own  use,  and  renders  him  liable  to  his  consignor  for  the 
value  of  the  same  at  the  time  of  such  conversion.  In  order  to  pass 
the  title  to  the  goods,  they  must  be  sold  according  to  the  usages 
of  the  trade;  and,  if  sold  in  an  irregular  way,  the  title  will  not 
89  C.C.A.— 41 
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pass,  even  if  the  factor  should  have  a  lien  on  them  for  advances 
made  by  him.  Benny  v.  Rhodes,  18  Mo.  147;  Same  v.  Pegram, 
Id.  191;  Bott  V.  McCoy,  20  Ala,  578;  Bigelow  v.  Walker,  24  Vt. 
149;  Bowie  v.  Napier,  1  McCord,  1. 

The  fact  that  the  defendant  in  error  had  an  interest  in  the  to- 
baccos, by  reason  of  advances  made  thereon  by  him^  did  not  au- 
thorize him  to  pledge  the  same  for  his  individual  debts;  and,  there- 
fore, if  he  hypothecated  said  tobaccos  for.  the  purpose  of  securing 
money  borrowed  by  him  individually,  such  hypothecation  amounted 
to  their  conversion,  and  rendered  him  liable  to  the  consignor  for 
their  value  at  the  time  of  such  conversion.  Under  such  circum- 
stances a  factor's  interest  is  only  a  qualified  one;  consisting  of  a 
lien  upon  the  goods  consigned  to  him,  for  the  amount  of  the  charges 
due  thereon,  and  also  for  the  advances  made  by  him  concerning 
the  same.  If  the  factor,  having  such  lien,  transfers  it  for  purposes 
of  his  own,  any  surplus  that  may  remain  after  discharging  such 
lien  from  the  proceeds  of  sale  is  clearly  the  property  of  the  con- 
signor. The  instructions  referred  to,  propounded  by  the  defend- 
ant below,  properly  stated  the  law  applicable  to  the  facts  of  this 
case  as  the  same  were  presented  to  the  jury,  and  should  have  been 
given,  in  substance,  at  least,  as  asked  for. 

The  other  assignments  of  error  do  not  impress  us  as  important, 
as  they  exist  only  because  of  questions  not  now  likely  to  arise  un- 
der the  law  that  will  be  then  applicable  w^hen  the  case  is  again 
tried.  The  judgment  complained  of  will  be  reversed,  and  this  case 
will  be  remanded,  with  instructions  to  grant  the  plaintiff  in  error 
a  new  trial. 

BRAWLEY,  District  Judge,  dissents. 


(99  Fed.  529.) 

PENNSYLVANIA  R.  00.  v.  MILLER. 

(Circuit  Court  of  Appeals,  Third  Circuit.    February  7,  1900.) 

No.  26. 

1  Railroads— AcciDBNTB  at  Crossings—Evidbncb— Direction  op  Verdict. 
Where  plaintiff  was  struck  by  a  train  while  driving  across  the  defend- 
ant's tracks  in  the  nighttime,  during  a  storm  of  rain  and  sleet,  the  ques- 
tion whether  he  was  negligent  in  failing  to  see  the  train  is  properly  left 
to  the  jury,  although  there  was  evidence  that  in  the  daytime,  under  ordi- 
nary circumstances,  an  approaching  train  could  be  seen  for  a  considerable 
distance. 

2.  Same— Duty  of  Railroads  as  to  Signals. 

A  railroad  company  is  not  relieved  from  liability  for  injuries  at  a  public 
crossing  by  merely  complying  with  the  statutory  requirements  in  re^^ird 
to  audible  signals  by  approaching  trains,  but  must  take  such  additional 
precautions  as  may  be  rendered  necessary  by  the  circumstances  at  the 
particular  crossing. i 

1  As  to  duty  of  railroads  to  give  warning  signals  at  crossings,  see  note  to 
Chesapeake  &  O.  Ry.  Co.  v.  Steele,  29  C.  C.  A.  90. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Alan  H.  Strong,  for  plaintiff  in  error. 
Erwin  E.  Marshall,  for  defendant  in  error. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

KIRKPATRICK,  District  Judge.  The  writ  of  error  in  this  cause 
brings  here  for  review  the  record  of  a  suit  in  which  Adolph  Miller, 
the  plaintiff  below  and  the  defendant  in  error,  recovered  a  judg- 
ment against  the  Pennsylvania  Railroad  Company,  the  defendant 
below  and  the  plaintiff  in  error,  for  personal  injuries  sustained  by 
him  while  crossing  the  tracks  of  the  said  railroad  company  in  the 
city  of  Trenton.  Early  in  the  morning  of  January  10,  1897,  while  it 
was  still  dark,  Miller  was  driving  along  Broad  street,  a  public  high- 
way in  said  city,  at  a  point  where  it  crosses  said  railroad's  tracks. 
It  was  about  the  hour  of  5  o'clock  in  the  morning.  The  weather 
was  foggy,  and  a  slight  sleet  of  snow  and  rain  was  falling.  Ac- 
cording to  Miller's  testimony,  he  slowed  his  horse  as  he  approached 
the  tracks,  almost  stopping.  He  listened,  and  he  looked  both  ways. 
He  heard  no  signals,  and  failed  to  see  any  approaching  train.  He 
therefore  proceeded  on  his  way,  and  when  the  horse  was  actually 
upon  the  railroad  tracks  he  saw  the  headlight  of  an  engine  com- 
ing rapidly  from  the  south.  It  was  too  late  to  turn  back.  He  hur- 
ried forward,  but  the  rear  wheel  of  the  wagon  was  struck  by  the 
locomotive,  and  the  wagon  overturned,  w^hereby  he  was  injured  in 
the  back  and  leg.  There  was  evidence  to  show  that  the  crossing  was 
one  of  more  than  ordinary  danger;  that  the  view  of  the  track  south- 
wardly, to  one  approaching  it  from  the  eastward,  as  was  Miller, 
was  obstructed  by  a  fence,  by  telegraph  and  telephone  poles,  and 
by  buildings  erected  by  the  railroad  company.  It  was  contended 
on  the  part  of  the  railroad  company  that  the  view  of  the  tracks  was 
clear  for  a  long  distance  to  the  southward,  and  that  every  one 
who  looked  could  not  fail  to  see  an  approaching  train  in  ample  time 
to  avoid  collision.  They  therefore  asked  the  court  to  direct  a  ver- 
dict for  the  defendant  upon  the  ground  that  the  plaintiff  had  been 
guilty  of  contributory  negligence,  because,  they  said,  if  he  had  looked 
he  could  have  seen  the  approaching  train,  and  therefore  that  he 
did  not  see  it,  as  he  said,  is  conclusive  evidence  that  he  did  not 
look.  This,  it  seems  to  us,  was  matter  of  argument  to  be  addressed 
to  the  jury,  and  to  be  by  them  determined  from  the  evidence  in  the 
cause.  Whether  the  plaintiff  below  could  have  seen  the  approach- 
ing train  in  time  to  avoid  the  collision  was  a  question  of  fact,  de- 
pendent upon  a  variety  of  circumstances,  and  upon  inferences  to  be 
drawn  from  the  testimony  produced,  with  regard  to  the  speed  at 
which  the  train  was  approaching  the  crossing,  the  condition  of  the 
atmosphere,  the  glare  of  the  electric  lights,  and  the  nature  of  the 
alleged  obstructions  to  the  view.  True  it  is  that  there  was  testi- 
mony tending  to  show  that  in  the  daytime,  under  favorable  circum- 
stances, a  traveler  upon  the  highway  could  see  an  approaching  train 
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for  a  considerable  distance;  bat,  as  was  said  in  Massoth  v.  Canal  Co., 
64  N.  Y.  524: 

"It  does  not  necessarily  foUow  from  the  fact  that  a  sklUed  engineer  can 
demonstrate  that,  from  a  given  point  in  a  highway,  the  track  of  a  railway  is 
visible  any  distance,  that  an  individual  in  charge  of  a  team  approaching  the 
track  is  gnllty  of  negligence  because  he  does  not  from  the  same  point  see  a 
train  approaching  at  great  speed  in  time  to  avoid  coUision." 

Upon  the  evidence  disclosed  in  the  record,  we  are  of  the  opinion 
that  the  learned  judge  committed  no  error  in  refusing  to  direct  a 
verdict  for  the  defendant. 

Of  the  remaining  assignments  of  error,  the  second,  sixtli,  and  sev- 
enth alone  were  relied  upon  for  reversal  of  the  judgment  by  coun- 
sel for  the  plaintiff  in  error,  either  in  the  brief  presented,  or  upon 
the  oral  argument  before  the  court.  They  relate  to  the  refusal  of 
the  learned  judge  to  charge  as  requested,  and  respecting  the  charge 
of  the  learned  judge  in  respect  to  the  subject-matter  of  the  request. 
They  are  as  follows,  viz.: 

"Second  Exception.  That  the  said  conrt  refused  to  charge  the  Jury,  as  duly 
requested  on  behalf  of  said  defendant  that  the  defendant  was  under  no  obliga- 
tion at  the  time  of  the  injury  to  the  plaintiff  to  do  anything  more  than  to 
give  the  usual  statutory  signal  by  ringing  a  bell  for  the  required  distance  before 
reaching  the  Broad  street  crossing;  and  if  the  bell  was  rung  as  testified  to  by 
the  engineer,  foreman,  and  head  brakeman,  there  is  no  liabiUty  on  the  part  of 
defendant,  even  if  plaintiff  did  not  hear  it." 

"Sixth  Exception.  That  the  said  circuit  court,  after  charging  the  Jury  that  it 
is  not  of  itself,  or  per  se,  negligence  to  omit  the  employment  of  a  flagman  or 
of  safety  gates  at  a  road  or  street  crossing  under  ordinary  circumstances,  fur- 
ther charged  said  Jury  as  follows:  'If  the  circumstances  are  so  extraordinary 
as,  in  your  opinion,  to  make  some  additional  precaution  necessary,  it  is  for  you, 
upon  a  consideration  of  aU  the  evidence  in  the  case  in  regard  to  the  circum- 
stances surrounding  the  point  in  question,  to  so  decide.' 

**Seventh  Exception.  And  there  is  error  in  this:  That  the  said  circuit  court 
charged  the  Jury  as  foUows:  *But  if  you  should  determine  from  aU  the  evi- 
dence that  the  defendant  was  guilty  of  negligence,  either  in  not  giving  the 
proper  signals  of  the  approach  of  the  train,  or  not  exercising  such  proper  pre- 
cautions to  guard  the  approaches  to  the  crossing  as  the  exigencies  of  the  situa- 
tion reasonably  demanded,  and  that  the  plaintiff,  in  the  exercise  of  due  care, 
and  without  negligence  on  his  part,  came  into  a  place  of  danger,  and  suffered 
the  injuries  described,  then  your  verdict  wiU  be  for  the  plaintiff.'  " 

These  assignments  of  error  bring  before  the  court  here  the  ques- 
tion of  the  measure  of  obligation  imposed  upon  a  railroad  company 
in  operating  their  road  at  highway  crossings,  and  whether  they  dis- 
charge their  full  duty  to  the  public  by  ringing  a  bell  or  blowing 
a  whistle  at  the  time  and  in  the  manner  prescribed  by  the  statute 
of  New  Jersey.  The  cases  of  Railroad  Co.  v.  Leaman,  54  N.  J.  Law, 
202,  23  Atl.  691,  and  Hackett  v.  Railroad  Co.,  58  N.  J.  Law,  4.  32 
Atl.  265,  are  cited  by  counsel  for  plaintiff  in  error  in  support  of 
his  contention.  The  Leaman  Case  came  before  the  court  upon  a 
writ  of  error  from  the  trial  judge,  who  charged,  inter  alia,  that  it 
was  for  the  jury  to  determine  whether,  under  the  circumstances  of 
the  case,  it  was  not  the  duty  of  those  in  charge  of  the  train  to  cause 
signals  to  be  sounded,  additional  to  those  required  by  the  statute. 
In  delivering  the  opinion  of  the  court  of  errors  and  appeals,  Mr. 
Justice  Read,  after  stating  that  the  only  question  before  the  court 
was  "whether  a  company  which,  by  its  agents  managing  a  train, 
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has  performed  its  whole  duty  in  respect  to  an  audible  warning  of 
the  approach  of  the  train,"  says: 

"When  the  prescribed  audible  signals  are  given  in  conformity  witli  the  stat- 
ute, whether  they  are  heard  or  heeded,  by  the  traveler  crossing  the  track  or 
not,  the  company  is  absolved  from  negligence,  so  far  as  concerns  this  kind  of 
audible  warning  of  the  approach  of  its  trains." 

So,  too,  in  the  case  of  Hackett  v.  Railroad  Co.,  supra,  the  trial 
judge  submitted  to  the  jury  the  question  whether  the  persons  in 
charge  of  the  train  gave  such  other  signal  as  would  give  reason- 
able warning,  and  said  that  if  the  jury  thought  such  warning  was 
not  given  as  the  statute  required,  or  as  they  thought  was  required, 
there  was  a  basis  on  which  defendant  could  be  held  responsible. 
The  supreme  court,  reviewing  the  charge  of  the  learned  judge,  held 
it  to  be  erroneous  in  this,  respect,  and  reaffirmed  the  principle  laid 
down  in  Bailroad  Co.  v.  Leaman,  supra,  with  regard  to  the  suffi- 
ciency of  a  compliance  with  the  statutory  requirement  to  absolve 
the  defendant  from  liability  for  negligence,  so  far  as  .concerns  that 
kind  of  audible  warning.  With  this  construction  of  the  statute  we 
entirely  concur,  but  in  so  doing  we  cannot  adopt  the  conclusion  of 
counsel,  that,  in  having  performed  its  duty  with  regard  to  audible 
signals,  the  company  thereby  becomes  exempt  from  all  liability,  or 
is  relieved  from  the  obligation  of  taking  additional  precautions  to 
provide  for  the  safety  of  the  travelers  upon  the  highway.  We  hold 
that  it  is  the  duty  of  railroad  companies,  in  crossing  public  highways 
at  grade,  to  use  all  reasonable  care  to  avoid  collisions,  and  provide 
for  the  safety  of  travelers  who  enjoy  thereon  privileges  in  common 
with  them  (Favor  v.  Bailroad  Corp.,  114  Mass.  350);  that  the  degree 
of  care  varies  with  the  character  of  the  crossing, — ^whether  the  view 
be  free,  or  obstructed  by  trees,  fences,  buildings,  or  the  natural  con- 
figuration of  the  land, — with  the  use  made  of  the  highway  by  the 
traveling  public,  and  with  the  speed  and  frequency  of  passing  trains. 
Whether  the  care  actually  exercised  is  reasonable,  or  whether,  by 
the  omission  of  such  precautionary  measures  as  were  proper,  or  as 
they  had  accustomed  travelers  on  highways  to  expect,  the  railroad 
company  has  been  guilty  of  negligence,  are  questions  of  fact  to  be 
determined  by  the  jury  upon  all  the  circumstances  of  the  case.  Lin- 
field  V.  Bailroad  Corp.,  10  Cush.  569;  Norton  v.  Bailroad  Co.,  113 
Mass.  366;  Zimmer  v.  Bailroad  Co.,  7  Hun,  552,  affirmed  in  67  N.  Y. 
601. 

Entertaining  these  views,  we  find  no  error  either  in  the  charge 
of  the  learned  judge,  or  in  his  refusal  to  charge  as  requested.  The 
judgment  of  the  circuit  court  should  be  affirmed,  with  costs. 
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(99  Fed.  532.) 

VOLK  ▼.  B.  F.  STURTEVANT  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    February  2,  1900.) 

1.  Appeal— Pbocekdinos  in  Forma  Pauperis. 

It  seems  that  Act  July  20,  1892  (27  Stat  252,  c.  209),  permitting  pro- 
ceedings in  the  federal  courts  in  forma  pauperis,  should  be  construed  to 
apply  to  proceedings  by  appeal  or  writ  of  error  in  the  circuit  court  of 
appeals. 

flL  Same— Requisite  op  Showing. 

To  authorize  the  granting  of  leave  to  proceed  In  forma  pauperis  imder 
such  statute,  it  must  be  shown  that  the  petitioner  is  a  citizen  of  the  United 
States,  and,  where  he  sues  as  representative  of  a  decedent  the  financial 
condition  of  the  estate,  as  well  as  his  own,  must  appear;  and  Inasmuch 
as  the  statute  Is  expressly  limited  to  those  who  are  unable  to  pay  the 
fees  or  costs  of  the  suit  or  to  give  security  for  the  same,  a  showing  of 
inability,  and  not  merely  inconvenience  or  hardship,  is  essential. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Edward  H.  Savery,  for  petitioner. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  petition  filed  by  Teresa  Volk, 
administratrix,  plaintiff  in  error,  for  leave  to  proceed  in  forma  pau- 
peris under  the  act  of  July  20,  1892  (chapter  209,  27  Stat  252).  It 
appears  by  the  record  that  the  original  suit  was  brought  in  the  cir- 
cuit court  by  one  Esch,  who  described  himself  in  his  writ  as  a  sub- 
ject of  His  Majesty  William,  the  German  emperor,  and  an  alien. 
Therefore,  inasmuch  as  the  statute  under  which  the  petition  was 
filed  is  expressly  limited  to  citizens  of  the  United  States,  Esch  could 
not  have  availed  himself  of  it.  After  the  suit  was  entered  in  the 
circuit  court,  Esch  deceased,  and  this  petitioner  was  admitted  to 
prosecute  as  administratrix  of  his  goods  and  estate.  Neither  her 
petition  nor  the  record  shows  whether  she  is  a  citizen  of  the  United 
States  or  an  alien.  In  view  of  this  omission,  the  petition  fails  to 
bring  itself  within  the  statute  referred  to,  and  might  be  denied  on 
that  account. 

Moreover,  the  petition  contains  no  facts  with  reference  to  the 
financial  condition  of  the  estate  of  Mr.  Esch;  and,  as  that  estate 
may  be  in  condition  to  furnish  the  necessary  funds  and  security  for 
fees  and  costs,  and  as,  moreover,  it  would  be  holden  to  make  good 
to  the  petitioner  whatever  fees  or  costs  she  might  be  required  to  pay, 
the  petition  ought  to  set  out  its  financial  condition,  as  well  as  the 
financial  condition  of  the  petitioner  individually.  As  it  fails  to  do 
this,  it  might  also  be  denied  on  this  account. 

The  question  has  been  raised  whether  this  statute  applies  to  writs 
of  error  and  appeals.  Wickelman  v.  A.  B.  Dick  Co.,  29  C.  C.  A.  436, 
85  Fed.  851;  Brinkley  v.  Railroad  Co.  (C.  C.)  95  Fed.  345,  354. 
The  view  has  been  expressed  in  this  circuit,  in  Columb  v.  Manu- 
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facturing  Co.  (C.  C.)  76  Fed.  198,  that  it  does.  Certainly  this  is 
within  its  equity,  and  is  not  excluded  by  its  letter. 

Aside  from  the  defects  to  which  we  have  called  attention,  and 
which  possibly  may  be  overcome  by  amendments,  the  petition  alleges 
that  the  petitioner  is  a  laundress;  but  it  admits  that  she  has  about 
f  600  out  in  loans  to  different  persons,  and  about  |200  in  some  sav- 
ings bank.  She  attempts  to  excuse  the  force  of  these  facts  by  a 
statement  that  she  cannot  take  these  funds  for  the  purpose  to  which 
the  petition  relates,  because  it  is  all  she  has  with  which  to  provide 
for  herself  in  case  of  illness,  and  for  her  old  age.  Nevertheless,  the 
statute  is  expressly  limited  to  those  who  are  unable  to  pay  the  fees 
or  costs  of  the  suit,  or  to  give  security  for  the  same.  The  record 
in  this  case  is  brief,  and  the  fees  and"^  costs  involved  would  be  so 
small  that  this  court  cannot  determine  judicially  that  a  person  of 
the  means  which  the  petitioner  possesses  has  the  inability  which  the 
statute  requires.  Therefore  we  must  deny  the  petition.  Neverthe- 
less, inasmuch  as  the  record  is  brief,  as  we  have  already  said,  the 
court,  under  the  circumstances,  would  be  disposed  to  listen  favor- 
ably to  an  application  to  hear  the,  ease  on  a  sufficient  number  of 
clear  typewritten  copies  being  furnished  for  that  purpose. 

Ordered,  that  the  petition  of  Teresa  Volk,  administratrix,  for  leave 
to  proceed  in  forma  pauperis,  be  denied. 


(99  Fed.  539.) 

In  re  JACOBS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    February  3.  1900.) 

No.  15. 

1.  Bankruptcy — Appeal  and  Review. 

Bankr.  Act  1898,  §  24b,  giving  to  the  circuit  courts  of  appeals  Jurisdic- 
tion to  "superintend  and  revise  in  matter  of  law  the  proceedings  of  the 
several  Inferior  courts  of  bankruptcy,"  on  petition  filed  by  any  party  ag- 
grieved, applies  only  to  some  action  taken  or  order  made  in  the  course  of 
a  proceeding  In  bankruptcy.  Such  a  petition  will  not  lie  to  obtain  a  review 
of  an  alleged  error  of  the  district  court  in  entertaining  Jurisdiction  of  a 
bill  in  equity  brought  by  a  trustee  in  bankruptcy  against  a  stranger,  a 
citizen  of  the  same  state,  to  set  aside  an  aUeged  fraudulent  conveyance 
of  property  to  him  by  the  bankrupt. 

2.  Samb. 

From^a  final  decree  rendered  by  the  district  court  in  such  a  case  an 
appeal  may  be  taken  to  the  circuit  court  of  appeals  in  the  ordinary  way, 
bringing  up  for  review  every  question  decided  in  the  case,  or  the  question 
of  the  Jurisdiction  of  the  district  court  may  be  certified  by  that  court  to 
the  supreme  court  of  the  United  States. 

Petition  to  Review  Proceedings  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri   in  Bankruptcy. 

Chester  H.  Krum,  for  petitioner. 

Nathan  Frank  and  Mr.  M.  N.  Sale,  for  respondents. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.    This  is  a  petition  for  review  under  sub- 
division *V  of  section  24  of  the  bankrupt  act,  approved  July  1,  1898 
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(30  Stat.  544,  553,  c-  541),  which  is  filed  in  behalf  of  Charles  P.  Ja- 
cobs,  against  whom  an  original  bill  in  equity  was  exhibited  by 
Samuel  Bosenfeld,  trustee  in  bankruptcy  of  the  Mechanics'  Clothing 
Manufacturing  Company,  a  bankrupt,  on  the  10th  day  of  January, 
1900,  in  the  district  court  of  the  United  States  for  the  Eastern  judi- 
cial district  of  Missouri.  The  purpose  of  the  suit  was  to  obtain  a 
decree  vacating  a  certain  deed  of  trust,  and  to  recover  the  property, 
or  rather  the  proceeds  of  the  jH'operty,  which  was  thereby  conveyed 
to  said  Charles  F.  Jacobs,  the  trustee  in  said  deed  of  trust.  The  in- 
strument in  question  was  executed  on  April  16,  1890,  by  the  Mechan- 
ics' Clothing  if anufacturing  Company,  and  proceedings  in  bankruptcy 
were  instituted  against  it  on  May  1,  1809,  under  which  it  was  sub- 
sequently adjudg^  a  bankrupt  on  November  20,  1899.  Samuel  Bo- 
senfeld,  the  complainant  in  the  bill,  was  appointed  and  qualified  as 
trustee  in  bankruptcy  of  the  Mechanics'  Clothing  Manufacturing 
Company  on  December  18, 1899,  and  on  the  10th  day  of  the  following 
January  he  exhibited  an  original  bill  in  the  district  court,  where 
the  adjudication  had  taken  place,  to  annul  the  aforesaid  deed  of 
trust,  charging,  in  substance,  that  it  was  conceived  by  the  bankrupt 
company  in  bad  faith,  for  the  purpose  of  hindering,  delaying,  and 
defrauding  its  creditors,  and  for  the  express  purpose  of  evading  the 
operation  of  the  existing  bankrupt  act. 

The  petitioner  insists  that  the  district  court  has  no  Jurisdiction 
of  the  bill  to  vacate  the  deed  of  trust,  and  that  the  suit  should  have 
been  brought  in  the  courts  of  the  state,  under  the  provisions  of  sec- 
tion 23  of  the  bankrupt  act,  because  Rosenfeld  and  Jacobs,  the  parties 
plaintiff  and  defendant  to  the  bill,  are  both  citizens  of  the  state  of 
Missouri,  and  because  subdivision  *^"  of  section  23  expressly  pro- 
vides that  "suits  by  the  trustee  shall  only  be  brought  or  prosecuted 
in  the  courts  where  the  bankrupt  whose  estate  is  being  adminis^ 
tered  by  such  trustee  might  have  brought  or  prosecuted  them  if  pro- 
ceedings in  bankruptcy  had  not  been  instituted,  unless  by  consent 
of  the  proposed  bankrupt."  It  is  claimed  that  the  district  court  erred 
in  entertaining  the  bill,  and  such  is  the  error  of  law  which  we  are 
asked  to  review.  The  respondents  have  filed  a  motion  to  dismiss 
the  petition  for  review,  and  we  are  confronted  in  limine  with  the 
inquiry  whether  the  alleged  error  of  law  is  one  which  may  be  re- 
viewed under  subdivision  **b"  of  section  24  of  the  bankrupt  act.  That 
section  reads  as  follows: 

**Sec.  24.  Jurisdiction  of  AppeUate  Courts. — ^a.  The  supreme  court  of  the 
United  States,  the  circuit  courts  of  appeals  of  the  United  States,  and  the  su- 
preme courts  of  the  territories,  in  vacation,  in  chambers  and  during  their 
respective  terms,  as  now  or  as  they  may  hereafter  be  held,  are  hereby  invested 
with  appellate  jurisdiction  of  controversies  arising  in  Imnkniptcy  proceedings 
from  the  courts  of  bankruptcy  from  which  they  have  appellate  Jurisdiction  in 
other  cases.  The  supreme  court  of  the  United  States  shall  exercise  a  like 
jurisdiction  from  courts  of  bankruptcy  not  within  any  organized  circuit  of  the 
United  States  and  from  the  supreme  court  of  the  district  of  Columbia. 

**b.  The  several  circuit  courts  of  appeals  sliall  have  jurisdiction  in  equity, 
either  interlocutory  or  final,  to  superintend  and  revise  in  matter  of  law  the 
proceedings  of  the  several  inferior  courts  of  Imnkruptcy  within  their  Jurisdic- 
tion. Such  power  shall  be  exercised  on  due  notice  and  petition  by  any  party 
aggrieved.** 
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The  first  paragraph  of  section  2  of  the  bankrupt  law  of  March  2, 
1867,  which  now  appears  in  the  Revised  Statutes  of  the  United  States 
as  section  4986,  reads  as  follows: 

•*The  eircnlt  court  for  each  district  shaU  have  a  general  superintendence 
and  jurisdiction  of  aU  cases  and  questions  arising  in  the  district  court  for 
such  district  when  sitting  as  a  court  In  bankruptcy,  whether  the  powers  and 
Jurisdiction  of  a  circuit  court  have  l)een  conferred  on  such  district  court  or 
not;  and  except  when  special  provision  is  otherwise  made  may  upon  bill,  petition 
or  other  proper  process  of  amy  party  aggrieved,  hear  and  determine  the  case 
as  in  a  court  of  equity;  and  the  powers  and  jurisdiction  hereby  granted  may  be 
exercised  either  by  the  court  in  term  time  or  in  vacation  by  the  circuit  justice 
or  by  the  circuit  judge  of  the  circuit." 

In  view  of  the  similarity  of  the  language  employed  in  the  two 
statutes  above  quoted  and  the  general  object  designed  to  be  ac- 
complished by  the  two  acts,  we  are  of  opinion  that  the  jurisdiction 
conferred  on  the  several  circuit  courts  of  appeals  by  subdivision 
*V  of  section  24  of  the  recent  bankrupt  act  is  the  same  as  that 
which  was  vested  in  the  circuit  courts  by  the  bankrupt  act  of  March 
2,  1867,  under  the  first  paragraph  of  section  2  of  that  act,  which 
now  appears  in  the  Revised  Statutes  as  section  4986,  above  quoted. 
Congress,  as  we  think,  intended  to  confer  on  the  several  circuit 
courts  of  appeals  the  same  supervisory  control  "of  controversies 
arising  in  bankruptcy  proceedings"  in  the  district  courts  which  the 
circuit  court  exercised  under  the  act  of  1867  by  virtue  of  the  above- 
quoted  provisions  of  that  act.  It  was  doubtless  deemed  most  ex- 
pedient to  transfer  the  supervisory  jurisdiction  formerly  exercised 
by  the  circuit  court  to  the  several  circuit  courts  of  appeals,  because 
since  the  creation  of  the  latter  courts  by  the  act  of  March  3,  1891, 
the  circuit  court  has  ceased  to  exercise  appellate  functions,  and 
is  generally  held  by  the  district  judge  whose  action  that  court 
would  be  called  upon  to  review.  But,  be  this  as  it  may,  we  dis- 
cover nothing  in  the  provisions  of  the  recent  bankrupt  act  which 
leads  us  to  infer  that  the  revisory  power  of  the  circuit  courts  of 
appeals  to  be  exercised  by  petition  for  review  is  in  any  respect 
more  extensive  than  that  formerly  exercised  by  the  circuit  courts 
under  the  act  of  1867. 

In  the  case  of  Lathrop  v.  Drake,  91  U.  S.  516,  23  L.  Ed.  414,  it 
was  held  by  the  supreme  court  that  the  bankrupt  act  of  1867  con- 
ferred on  the  district  court  two  distinct  kinds  or  classes  of  juris- 
diction: 

"First,  jurisdiction  as  a  court  of  banlsruptcy  over  the  proceedings  in  bank- 
ruptcy initiated  by  the  petition,  and  ending  in  the  distribution  of  assets  amongst 
the  creditors,  and  the  discharge  or  refusal  of  a  discharge  of  the  bankrupt; 
secondly,  jurisdiction,  as  an  ordinary  court,  of  suits  at  law  or  in  equity 
brought  by  or  against  the  assignee  in  reference  to  alleged  property  of  the 
bankrupt,  or  to  claims  alleged  to  be  due  from  or  to  him." 

The  court  further  said: 

•The  language  conferring  this  jurisdiction  on  the  district  courts  is  very  broad 
and  general.  ♦  ♦  ♦  The  various  branches  of  this  jurisdiction  are  after- 
wards specified,  resulting,  however,  in  the  two  general  classes  before  men- 
tioned." 

It  was  also  held  in  the  same  case  with  respect  to  the  circuit  courts 
that  the  appellate  jurisdiction  conferred  upon  them  by  the  act  of 
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1867  was  likewise  of  a  twofold  character,  one  species  of  which 
was  to  be  exercised  by  petition  for  review,  and  the  other  in  the 
ordinary  way,  by  appeal  or  writ  of  error.  In  an  earlier  case,  de- 
cided in  1873  (Coit  v.  Robinson,  19  Wall.  274,  282,  22  L.  Ed.  152), 
it  was  held,  in  substance,  that  when  the  district  coart  exercised 
the  second  species  of  jurisdiction  mentioned  above,  pursuant  to 
authority  conferred  by  the  bankrupt  act, — that  is  to  say,  when  it 
entertained  jurisdiction  of  a  suit  at  law  or  in  equity  brought  therein 
either  by  or  against  the  assignee, — the  action  of  the  district  court 
in  such  a  case  could  not  be  reviewed  by  the  circuit  court  by  a  peti- 
tion for  review  under  the  first  clause  of  the  second  section  of  the 
act  of  1867,  but  could  only  be  reviewed  in  the  ordinary  way  by 
appeal  or  writ  of  error,  under  the  provisions  of  the  judiciary  act 
regulating  such  proceedings.  Swbstantially  the  same  views  were 
expressed  bv  the  supreme  court  in  other  cases,  to  wit:  Sandusky 
V.  Bank,  23  Wall.  289,  292;  Morgan  v.  Thornhill,  11  Wall.  65,  80, 
20  L.  Ed.  60;  Marshall  v.  Knox,  16  Wall.  551,  555,  21  L.  Ed.  481; 
and  in  the  case  of  Kidde^  v.  Horrobin,  72  N.  Y.  159,  166,  the  court  of 
appeals  of  that  state  held  that  a  suit  by  an  assignee  in  bankruptcy 
against  a  third  party  to  recover  the  property  of  the  bankrupt  or 
debts  due  to  the  bankrupt  was  not  "a  proceeding  in  bankruptcy,*' 
and  within  the  exclusive  jurisdiction  of  the  federal  bankrupt  court, 
but  was  an  ordinary  action,  which  could  be  maintained  as  well 
in  the  courts  of  the  state. 

In  view  of  these  adjudications  upon  the  bankrupt  act  of  1867, 
we  feel  constrained  to  hold  that  it  is  only  some  action  taken  or 
order  made  in  the  bankruptcy  proceeding  itself  which  can  be  re- 
viewed by  an  original  petition  addressed  to  this  court,  under  sub- 
division '*b"  of  section  24  of  the  bankrupt  act,  and  that  the  power 
thereby  conferred  "to  superintend  and  revise"  the  action  of  the 
district  court  does  not  extend  to  suits  brought  in  that  court  by  the 
trustee  in  bankruptcy  against  third  parties  to  collect  the  assets  of 
the  estate,  or  to  suits  brought  by  third  parties  against  the  trustee, 
whether  such  suits  are  rightfully  or  wrongfully  brought  in  that  court, 
as  to  which  point  we  express  no  opinion  at  this  time.  Such  suits 
as  those  last  referred  to,  whether  at  law  or  in  equity,  are  not  pro- 
ceedings in  bankruptcy,  or  "controversies  arising  in  bankruptcy 
proceedings,"  within  the  meaninj^  and  intent  of  the  law  authorizing 
petitions  for  review,  but  they  are  suits  which  must  be  reviewed 
in  the  ordinary  way,  by  appeal  or  writ  of  error,  when  they  have 
reached  a  final  determination  in  the  court  of  first  instance.  We  can 
discover  nothing  in  the  language  or  policy  of  the  recent  bankrupt 
act  which  would  seem  to  require  the  various  circuit  courts  of  ap- 
peals to  review  every  interlocutory  order  made  or  proceeding  taken, 
in  an  ordinary  action  at  law  or  in  equity,  in  a  suit  between  a  trustee 
in  bankruptcy  and  a  third  party,  which  happens  to  be  brought  in 
the  district  court,  simply  because  the  trustee's  title  to  the  property 
claimed,  or  his  liability  to  be  sued,  is  founded  on  the  bankrupt  act. 
Nor  do  we  believe  that  such  a  construction  of  the  act  was  within 
the  contemplation  of  congress. 
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The  final  decree  which  may  be  rendered  by  the  district  court  in 
the  case  which  we  are  asked  to  review  can  be  brought  to  this 
court  by  appeal,  in  the  usual  way,  for  the  consideration  of  every 
question  which  may  be  decided  therein,  or,  on  such  final  determina- 
tion of  the  case,  the  question  relating  to  the  jurisdiction  of  the  dis- 
trict court  to  entertain  the  suit  (the  same  being  one  of  great  mo- 
ment, which  ought  to  be  speedily  determined  by  the  court  of  last 
resort)  can  be  certified  by  the  district  court  to  the  supreme  court 
of  the  United  States.  McLish  v.  Roff,  141  U.  S.  661,  12  Sup.  Ct. 
118,  35  L.  Ed.  893;  Bardes  v.  Bank  (decided  by  the  supreme  court 
of  the  United  States,  Dec.  22,  1899)  20  Sup.  Ct.  196,  Adv.  S.  U.  S. 

196,  44  L.  Ed. .    The  petition  for  review  is  therefore  dismissed, 

and  this  fact  will  be  forthwith  certified  to  the  district  court 


(99  Fed.  552.) 

UNITED  STATES  v.  ROESSLER  &  HASSLACHER  CHEMICAL  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  6,  1900.) 

Customs  Duties— Classification— Zinc  Dust. 

Zinc  dust,  used  in  dyeing,  is  entitled  to  free  entry,  under  paragraph 
386  of  the  tariff  act  of  1894,  as  an  article  in  a  crude  state,  used  in  djeing, 
not  specially  provided  for,  and  is  not  dutiable  under  section  3,  as  a  non- 
enumerated  manufactured  article,  nor  under  paragraph  174  and  section  4, 
as  assimilated  to  zinc  In  pigs  and  blocks. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
■em  District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  circuit  court,  Southern  district  of 
New  York,  which  reversed  a  decision  of  the  l)oard  of  general  appraisers  re- 
versing a  decision  of  the  coUector  of  the  port  of  New  York  touching  the  as- 
sessment for  duty  of  certain  Imported  merchandise,  which,  under  the  tariff 
act  of  1894,  was  zinc  dust.  The  collector  assessed  duty  thereon  at  20  per 
centum  ad  valorem,  under  the  provisions  of  section  3  of  said  act,  as  an  **article 
manofactured,  in  whole  or  in  part,  not  provided  for."  etc.  The  board  of  gen- 
eral appraisers  held  that  under  the  similitude  clause  (section  4  of  said  act)  It 
was  dutiable  at  one  cent  a  pound,  as  similar  to  **zinc  In  blocks  or  pigs."  Para- 
graph 174.  In  what  respect  the  board  found  it  to  be  similar  does  not  appear. 
The  finding  reads,  in  the  disjunctive:  **It  is  ♦  ♦  ♦  similar  In  material, 
quality,  or  the  use  to  which  It  may  be  applied  to  zinc  in  blocks  or  pigs."  This 
statement  does  not  indicate  In  which  of  the  three  named  respects  similarity 
was  found  to  exist.  The  circuit  court  held  that  the  article  was  free  of  duty, 
under  paragraph  386, — "Articles  In  a  crude  state  used  in  dyeing  or  tanning 
not  specially  provided  for  In  this  act." 

D.  BYank  Uoyd,  for  the  United  States. 
Albert  Comstock,  for  appellee. 

Before  WALLACE,  LACOMBF,  and  SHIPMAN,  Circuit  Judges. 

PER  CUKLOI.  We  concur  with  the  judge  who  tried  the  cause 
in  the  circuit  court  that  this  zinc  dust  is  an  article  in  a  crude  state, 
used  in  dyeing,  for  the  reasons  given  in  his  opinion.  Coming  thus 
within  the  enumeration  of  a  paragraph  on  the  free  list,  the  provisions 
•of  sections  3  and  4  do  not  apply  to  it. 
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(99  Fed.  555.) 

SCHIFF  et  al.  v.  UNITED  STATES. 

(Circuit  Ck>art  of  Appeals,  Secoud  Circuit    January  30,  1900.) 

No.  41. 

Customs  Duties— Straw  Braids— Freb  List. 

**6old  straw  braids''  and  ''silver  straw  braids,"  composed  mostly  of  hemp 
fiber,  the  remainder  being  metal,  cotton,  and  glue,  are  not  entitled  to  free 
entry,  under  Act  0)ng.  Oct.  1,  1890,  par.  518,  which  puts  on  the  free  list 
braids,  plaits,  laces,  and  similar  manufactures,  "composed  of  straw,  chip, 
grass,  palm  leaf,  willow,  osier  or  rattan,*'  suitable  for  making  or  ornament- 
ing hats,  bonnets,  and  hoods,  but  are  assessable  under  paragraph  215, 
as  manufactures  in  part  of  metal,  not  specially  provided  for. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  circuit  court,  Southern 
district  of  New  York,  affirming  a  decision  of  the  board  of  general 
appraisers  which  affirmed  the  classification  of  certain  merchandise 
for  customs  duty  by  the  collector  of  the  port  of  New  York. 

Albert  Comstock,  for  appellant. 
Henry  C.  Piatt,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  RHTPMAN,  Circuit  Judges, 

LACOMBE,  Circuit  Judge.  The  merchandise  was  imported  under 
the  tariff  act  of  1890.  It  consisted  of  goods  invoiced  as  ''gold  straw 
braids"  and  "silver  straw  braids,"  composed  of  hemp  fiber  to  the 
extent  of  from  five-sixths  to  nine-tenths  of  their  value,  the  remain- 
der being  metal,  cotton,  and  glue.  Duty  was  assessed  on  them  at 
45  per  cent.,  under  paragraph  215.  as  manufactures  in  part  of  metal, 
not  specially  provided  for.  The  importers  protested,  claiming  free 
entry,  nnder  paragraph  518.  It  will  be  well  to  note  the  earlier  pro- 
visions of  tariff  acts  touching  the  articles  enumerated  in  this  last- 
mentioned  paragraph.    The  act  of  1883  provided  as  follows: 

"Par.  448.  Hats  and  so  forth,  materials  for:  Braids,  plaits,  flats,  laces, 
trimmings,  tissues,  willow  sheets  and  squares,  used  for  making  hats,  bonnets 
and  hoods,  composed  of  straw,  chip,  grass,  palm  leaf,  willow,  hair,  whalebone 
or  any  other  substance  or  material  uot  speciaUy  enumerated  or  provided  for  in 
this  act,  twenty  per  centum  ad  valorem." 

By  a  special  act  passed  February  18,  1890,  congress  struck  out  the 
last-quoted  paragraph,  and  inserted  in  place  thereof  the  following: 

**Par.  448.  Braids,  plaits,  flats,  willow  sheets  and  squares,  fit  only  for  use 
in  making  or  ornamenting  hats,  bonnets  and  hoods,  Composed  of  straw,  chip, 
grass,  palm  leaf,  willow,  hair,  whalebone  or  any  vegetable  material,  not  spe- 
cially enumerated  or  provided  for»  twenty  per  centum  ad  valorem." 

Next  came  the  act  of  October  1,  1890,  containing  the  paragraph 
under  which  the  importers  in  the  case  at  bar  contend  that  their 
goods  should  be  classified.  It  reads  as  follows,  being  part  of  the 
free  list: 

**Par.  518.  Braids,  plaits,  laces  and  similar  manufactures,  composed  of  straw, 
chips,  grass,  palm  leaf,  willow,  osier  or  rattan,  suitable  for  making  or  orna- 
menting hats,  bonnets  and  hoods." 
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It  will  be  observed  that  the  changes  in  the  language  used  by  con* 
gress  have  been  in  the  direction  of  restricting  the  number  of  articles 
which  the  so-called  "hat-material"  paragraph  should  comprise.  And 
that  restriction  is  found  to  apply  to  the  component  materials.  The 
braids  of  the  hat-material  paragraph  of  the  act  of  1883  might  be 
composed,  not  only  of  straw,  chip,  or  grass,  but  of  "any  other  sub- 
stance or  material."  By  the  amendatory  act  of  1890,  these  general 
words  were  changed  to  "any  vegetable  material,"  and  in  the  act  of 
October  1,  1890,  the  general  phrase  was  wholly  eliminated,  and 
the  braids  included  in  the  paragraph  were  reduced  to  such  only  as 
were  "composed  of  straw,  chips,  grass,"  and  the  other  specially 
enumerated  vegetable  substances.  By  this  we  do  not  mean  to  hold 
that  the  presence  of  any  other  material  in  admixture  with  one  or 
more  of  the  enumerated  materials  will  take  the  braid  out  of  this 
paragraph.  Under  the  principle  enunciated-in  Arthur's  Ex'rs  v.  But- 
tf  rfleld,  125  U.  S.  70,  8  Sup.  Ct.  714,  31  L.  Ed.  643,  and  Herrman 
V.  Robertson,  152  U.  S.  521,  14  Sup.  Ct.  686,  38  L.  Ed.  538,  we  af- 
firmed in  U.  S.  V.  Rheims,  33  C.  C.  A.  687,  89  Fed.  1020,  a  decision 
of  the  circuit  court  holding  that  certain  braids,  composed  principally 
of  straw,  were  within  this  paragraph,  although  they  contained  cot- 
ton, 28  per  cent,  in  quantity,  and  25  per  cent,  in  value.  But,  in  or- 
der to  come  within  the  terms  of  the  paragraph  as  now  amended,  it 
is  necessary  that  the  predominant  and  characteristic  component 
shall  be  one  of  those  specifically  enumerated  in  the  paragraph,  and 
the  words  of  enumeration  should  not  be  distorted  so  as  to  cover 
other  vegetable  substances,  not  fairly  within  the  definition  of  those 
words  in  common  acceptation.  Hemp  fiber  seems  not  to  be  within 
the  dictionary  definitions  of  any  of  those  words  cited  in  appellant's 
brief,  and  it  certainly  would  not,  in  common  speech,  be  included  in 
the.  phrase,  "straw,  chip  or  grass."  We  have  here  no  question  of 
commercial  designation.  The  tariff  act  does  not  lay  duty  upon 
"straw  braid," — a  term  which  might  have  a  technical  meaning  in 
trade  and  commerce, — ^but  upon  "braids  composed  of  straw,"  etc., 
and  there  is  no  evidence  that  the  words  "straw,"  "chip,"  or  "grass," 
when  applied  to  the  raw  material,  have  any  peculiar  commercial 
meaning.    The  decision  of  the  circuit  court  is  affirmed. 


(99  Fed.  570.) 

UNITED  STATES  v.  MORGAN. 

(Circuit  Court  of  Appeals,  Fourtli  Circuit.    February  6,  1900.) 

No.  311. 

Balyagb  —  Actions   against    United   States  —  Jurisdiction   of   Circuit 
Court. 

Act  Cong.  March  8,  1887  (24  Stat.  505),  gives  Jurisdiction  to  the  court  of 
claims,  inter  alia,  on  any  contract,  express  or  implied,  with  the  United 
States,  or  for  damages,  liquidated  or  unliquidated,  in  cases  not  sounding 
in  tort,  in  respect  of  which  claims  the  party  .would  be  entitled  to  redress 
against  the  United  States,  either  in  a  court  of  law,  equity,  or  admiralty, 
if  the  United  States  were  suable.  Section  2  gives  the  federal  district  and 
circuit  courts  concurrent  Jurisdiction  with  the  court  of  claims  as  to  mat- 
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ters  named  in  the  preceding  section,  except  that  the  district  courts  have 
jurisdiction  not  to  exceed  $1,000.  and  the  circuit  courts  between  $1,000 
and  $10,000.    EelA,  that  a  claim  against  the  United  States  for  salvage  in 
the  sum  of  $10,000  is  within  the  Jurisdiction  of  the  circuit  court 
Sl  Same— Towaqb— Amount. 

A  lightship  belonging  to  the  United  States  goyemment  broke  loose  from 
her  moorings,  and  was  carried  out  into  Chesapeake  Bay.  The  sea  waa 
descrit>ed  by  many  as  being  the  highest  ever  known  in  Hampton  Roads. 
A  tug  sighted  the  lightship,  which  hoisted  a  signal  for  assistance,  de- 
scribed as  a  signal  for  a  tow.  The  tug  immediately  answered  the  sl^rnaU 
but,  owing  to  the  gale  of  wind  and  heavy  sea  prevailing,  was/ unable  to 
approach  her  in  the  usual  manner  from  the  leeward,  and  pass  a  hawser, 
but  had  to  go  to  the  windward  side,  and  use  a  heaving  line.  Three  efforts 
to  cast  the  line  were  made  before  it  was  caught,  the  tug,  in  the  meantime, 
being  in  the  trough  of  the  sea,  with  the  seas  breaking  over  the  man  cast- 
ing the  line.  Some  three  hours  later  the  lightship  was  brought  to  the 
wharf.  Held,  that  $1,200  for  salvage  service,  though  on  the  border  line 
of  towage  service,  will  not  be  disturbed  as  excessive. 

Appeal  from  tlie  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia.     . 

This  case  comes  up  on  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  Virginia.  The  action  below  was  brought  by 
way  of  petition  on  the  part  of  A.  D.  Morgan,  maater  of  steam  tug  Frank  A. 
Lowe,  against  the  United  States.  The  cause  of  action  is  a  claim  for  salvage 
of  the  lightship  No  49,  the  property  of  the  United  States.  The  form  of  plead- 
ing is  in  admiralty  in  personam.  The  amount  claimed  is  $10,000.  The  court 
below  considered  it  a  case  of  salvage,  and  awarded  $1,200  salvage.  The  case 
comes  here  on  exceptions  to  the  decree.  The  errors  assigned  are  to  the  finding 
of  the  district  court  This  is  an  evident  typographical  mistake,  the  petition  for 
allowance  of  appeal  being  to  the  circuit  court.  These  alleged  errors  are:  (1) 
That  the  petitioner  was  allowed  to  file  his  petition;  (2)  that  the  court  erred 
in  not  sustaining  an  exception  to  the  jurisdiction  of  the  court;  (3)  that  the 
court  erred  in  requiring  the  respondent  to  answer  the  petition;  (4,  5)  that  the 
court  erred  in  holding  it  a  case  of  salvage,  and  in  allowing  an  award  of  $1,200. 

Edgar  Allan,  U.  S.  Atty. 
Floyd  Hughes,  for  appellee. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BRAWLEY, 
District  Judges. 

SIMONTON,  Circuit  Judge.  The  ^ital  question  in  this  case  is,  had 
the  court  jurisdiction?  The  action  is  against  the  United  States.  It 
is  a  claim  for  salvage.  The  proceeding  to  recover  salvage  is  in  the 
circuit  court,  not  in  the  district  court,  and  it  is  in  form  a  libel.  The 
United  States,  a  sovereign,  cannot  be  sued,  except  by  its  own  consent, 
and  in  the  mode  prescribed  by  congress.  Act  Cong.  March  3,  1887 
(24  Stat.  505),  gives  jurisdiction  to  the  court  of  claims  of  "all  claims 
founded  upon  the  constitution  of  the  United  States,  or  any  act  of  con- 
gress, except  for  pensions  or  upon  any  regulation  of  an  executive  de- 
partment, or  upon  any  contract,  express  or  implied,  with  the  govern- 
ment of  the  United  States,  or  for  damages,  liquidated  or  unliquidated, 
in  cases  not  sounding  in  tort,  in  respect  of  which  claims  the  i)arty 
would  be  entitled  to  redress  against  the  United  States,  either  in  a 
court  of  law,  equity  or  admiralty,  if  the  United  States  were  suable.'^ 
By  the  second  section  of  the  act,  the  district  and  circuit  courts  of  the 
United  States  are  given  concurrejit  jurisdiction  with  the  court  of 
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claims  as  to  all  matters  named  in  the  preceding  section,  with  the  pro- 
vision that  the  district  courts  have  jurisdiction  when  the  amount  of 
the  claim  does  not  exceed  |1,000.  And  the  circuit  courts  have  juris- 
diction when  the  amount  of  the  claim  exceeds  |1,000,  and  does  not 
exceed  |10,000. 

The  first  question  is,  is  it  a  claim  for  salvage  upon  a  contract,  ex- 
press or  implied,  or  is  it  a  claim  for  damages,  liquidated  or  unliquidat- 
ed, in  a  case  not  sounding  in  tort,  in  respect  of  which  claim  the  party 
would  be  entitled  to  redress  against  the  United  States  in  a  court  of 
admiralty,  if  the  United  States  were  suable?  If  it  be  either,  the  court 
has  jurisdiction.  Salvage  is  a  reasonable  reward  for  services  ren- 
dered in  saving  property  in  danger  of  perishing  from  a  maritime  mis- 
adventure by  parties  under  no  obligation  of  duty,  who  voluntarily 
undertake  the  service.  Maude  &  P.  Shipp.  419;  Macl.  Shipp.  597; 
The  H.  M.  S.  Thetis,  3  Hagg.  Adm.  14.  It  is  a  reward  for  service. 
And  the  service  is  rendered  in  the  expectation  of  the  reward.  The 
compensation  is  supervised  and  controlled  by  the  court  of  admiralty, 
even  although  there  be  an  agreement  as  to  the  amount.  The  Tornado, 
109  U.  S.  110,  3  Sup.  Ct.  78,  27  L.  Ed.  874.  But,  it  having  been  de- 
termined a  case  of  salvage,  the  right  to  be  compensated  is  recognized 
and  assumed.  It  resembles  the  common-law  contract  for  work  and 
labor  done.  Only  the  compensation  is  allowed  upon  a  liberal  scale. 
Very  frequently  the  compensation  for  saving  property  in  maritime 
peril  is  given  only  pro  opere  et  labore,  as  when  it  is  reduced  to  a  tow- 
age service,  as  in  The  Emily  B.  Souder,  15  Blatchf.  185,  Fed.  Cas.  No. 
4,458,  clearly  on  the  implied  contract.  In  other  words,  the  salvor 
renders  the  service  upon  the  understanding  and  exx)ectation  that  he 
will  be  rewarded  for  it,  the  amount  of  the  award  to  be  fixed  by  a  court 
of  admiralty,  if  the  salvor  and  the  owner  of  the  property  salved  can- 
not agree. 

A  claim  for  salvage  is  secured  by  a  lien,  and  the  lien  cannot  arise 
except  from  a  maritime  contract  or  a  maritime  tort.  Salvage,  clearly, 
is  not  a  tort.  When  the  effort  to  save  property  exposed  to  perils  of 
the  sea  is  successfully  performed,  an  obligation  at  once  arises  upon 
the  part  of  the  owner  of  the  salved  property  to  compensate  the  salvor 
for  such*  service.  The  compensation  is  to  be  measured  by  the  risk 
encountered  and  the  heroism  displayed  in  the  successful  enterprise. 
The  Oregon  (D.  C.)  27  Fed.  872.  The  courts  award  such  compensa- 
tion in  a  liberal  spirit,  as  well  to  reward  the  salvor  as  to  encourage 
others  in  similar  cases.  The  Alphonso,  1  Curt.  376,  Fed.  Cas.  No.  17, 
749.  The  Sandringham  (D.  C.)  10  Fed.  556;  The  Suliote  (C.  C.)  5 
Fed.  99;  The  Blaireaw,  2  Cranch,  265,  2  L.  Ed.  266.  Salvage  is  said 
to  be  independent  of  contract.  Kenn.  Civ.  Salv.  p.  3.  iSiat  is  to 
say,  notwithstanding  any  express  contract  made  between  the  salvor 
and  the  owner  of  the  property  salved,  the  court  will  always  exercise 
an  equitable  jurisdiction  with  respect  to  such  an  agreement,  and 
will  set  it  aside  if  inequitable  in  its  origin.  The  Waverley,  L.  R.  3 
Adm.  &  Ecc.  378.  "The  jurisdiction  which  the  court  exercises  in 
salvage  cases  is  of  a  peculiarly  equitable  character.  The  right  to 
salvage  may  arise  out  of  an  actual  contract,  but  it  does  not  necessarily 
do  BO.    It  is  a  presumption  of  law  arising  out  of  the  fact  that  the 
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property  has  been  saved;  that  the  owner  of  the  property,  who  has 
had  the  benefit  of  it,  should  remonerate  those  who  have  conferred  the 
benefit  on  him,  notwithstanding  that  he  has  not  entered  into  any 
express  contract  on  the  subject/'  In  re  Five  Steel  Barges,  15  Prob. 
Div.  142.  Whether,  therefore,  we  treat  a  claim  for  salvage  service 
as  based  upon  an  implied  contract  for  compensation  growing  out  of 
its  successful  event,  or  whether  we  treat  it  as  among  that  class  of 
claims  '^in  respect  of  which  the  party  would  be  entitled  to  redress 
against  the  United  States  in  a  court  of  admiralty,  if  the  United  States 
were  suable,"  we  must  conclude  that  the  present  case  comes  within 
the  scope  of  the  act  of  March  3, 1887.  In  The  Davis,  10  Wall.  18, 19 
L.  Ed,  877,  the  question  was  made  whether  property  of  the  United 
States  on  a  salved  vessel  is  liable  for  salvage.  Mr.  Justice  Miller, 
speaking  for  the  court,  quoting  the  authorities,  declares  that  there  is 
no  reasonable  doubt  on  the  subject.  **We  are  quite  satisfied,"  he 
says,  ^'with  the  reasons  on  which  the  principle  rests,  and  are  of  the 
opinion  that  when  property  of  the  government  has  been  salved  from 
destruction  by  salvors,  or  by  those  sacrifices  which  are  compensated 
by  a  contribution  in  general  average,  justice  and  sound  policy  require 
that  it  should  bear  its  share  of  the  burden  which  the  unanimous  voice 
of  maritime  nations  imposes  on  all  other  property  in  like  condition." 
There  is  one  exception  with  regard  to  the  government,  and  that  is 
that  no  proceeding  in  rem  can  he  had  in  such  a  case.  Briggs  v.  The 
Lightboat,  11  Allen,  157.  And  this  on  the  ground  of  public  policy. 
All  the  pr(q)erty  of  the  government  is  held  and  used  for  public  pur- 
poses. 'The  possession  of  the  government  cannot  be  disturbed,  as 
this  might  defeat  the  public  purpose.  The  Davis,  supra.  In  The 
Viola  (C.  C.)  52  Fed.  172,  the  district  court  of  Pennsylvania  took 
jurisdiction  of  and  awarded  salvage  for  a  government  lightship.  The 
decree  was  affirmed  in  the  circuit  court  of  appeals  of  the  Third  circuit 
(5  C.  C.  A.  283,  55  Fed.  829).  The  question  of  jurisdiction  was  not 
raised.  There  is  a  close  analogy  in  cases  like  this  at  bar  and  cases 
in  which  the  government  takes  and  uses  private  property  tor  public 
purposes.  These  are  the  use  of  patents  with  the  consent  of  the 
owner  and  "with  the  thought  of  compensation  therefor."  U.  S.  v. 
Palmer,  128  U.  S.  262,  9  Sup.  Ct.  104,  32  L.  Ed.  442;  U.  S.  v!  Berdan 
Firearms  Mfg.  Co.,  156  U.  S.  552,  15  Sup.  Ct.  420,  39  L.  Ed.  530. 
There  an  implied  contract  was  construed  to  exist,  and  a  suit  thereon 
was  entertained  against  the  United  States. 

It  might  be  objected  that  the  suit  is  in  admiralty,  and  that  jurisdic- 
tion over  cases  of  salvage  is  vested  only  in  the  district  courts  of  the 
United  States.  Housman  v.  The  North  Carolina,  15  Pet.  40,  10 
L.  Ed.  653.  But  the  act  of  congress  gives  jurisdiction  to  the  court 
of  claims  of  cases  in  which  the  party  would  be  entitled  to  redress  in 
a  court  of  admiralty  as  well  as  in  a  court  of  law  or  equity.  That  court 
has  uniformly  entertained  jurisdiction  and  awarded  compensation 
in  cases  of  salvage.  Gould  v.  U.  S.,  1  Ct.  a.  184;  Bryan  v.  U.  S.,  6 
Ct.  CI.  128,  in  which  this  point  is  decided;  McGowan  v.  U.  S.,  20 
Ct.  CI.  147.  The  act  of  congress  gives  the  circuit  court,  in  cases  of 
claims  not  exceeding  $10,000,  precisely  the  same  jurisdiction  as  the 
court  of  claims.    It  is  true  that  the  form  of  proceeding  in  the  case 


Digitized  by 


Google 


UNITED  STATES   V.  MOHQAN.  657 

at  bar  is  the  same  as  a  libel  in  admiralty.  But  this  is  merely  modal 
and  formal.  The  essence  of  the  pleading  is  a  petition  to  be  awarded 
compensation  for  valuable  and  highly  meritorious  services  rendered 
the  government  in  saving  its  property  in  maritime  peril.  The  facts 
are  stated  in  the  terse  and  clear  form  adopted  by  admiralty  courts  for 
similar  cases.  We  are  of  the  opinion  that  the  circuit  court  was 
not  in  error  in  permitting  the  petition  to  be  filed,  in  requiring  the 
respondent  to  answer,  and  in  adjudicating  the  case. 

The  merits  of  the  case  require  little  discussion.  The  petitioner  is 
master  of  the  Frank  A.  Lowe,  a  steam  tug  76.5  feet  long,  16.7  feet 
beam,  7.0  feet  deep,  gross  tonnage  52.67  tons,  crew,  all  told,  five  men. 
Her  value  is  about  |15,000.  She  was  used  in  towing  vessels  in  the 
Elizabeth  and  James  rivers,  Chesapeake  Bay,  and  adjacent  waters, 
and  on  the  high  seas.  The  regular  station  of  the  United  States 
lightship  No.  49  is  off  Smith's  Island,  marking  the  northern  entrance 
of  the  capes  of  Virginia.  She  had  two  masts,  with  one  sail  on  each, 
and  a  jib.  Her  crew  were  seven  men  in  all,  including  her  master. 
Her  value  was  |50,000.  During  a  heavy  gale  from  the  northeast  on 
the  26th  of  September,  1891:,  said  lightship  broke  adrift  from  her 
moorings,  and,  after  anchoring  twice  at  intervals  and  losing  all  her 
anchors,  said  lightship  was  carried  before  the  gale  into  Chesapeake 
Bay,  and  in  past  Thimble  Light,  a  lighthouse  station  about  three  miles 
a  little  to  the  northward  of  east  of  Old  Point  Comfort.  She  passed 
Thimble  Light  in  the  afternoon  of  the  27th,  and  had  set  two  of  the 
three  sails  she  carried,  the  other,  the  foresail,  having  been  carried 
away  in  the  gale,  and  her  spare  foresail  not  having  been  bent.  The 
sails  she  had  set  were  a  jib  and  a  mainsail,  closereefed.  The  tide 
was  running  strong  flood,  and  the  wind,  though  it  had  slightly  mod- 
erated, was  still  blowing  a  heavy  gale  from  the  E.  N.  E.  The  sea  was 
described  by  many  witnesses  as  being  the  highest  ever  known  in 
Hampton  Heads.  The  tug  Lowe  had  gone  out  in  the  teeth  of  the  gale 
to  seek  communication  with  a  schooner,  the  Jane  Burrell,  which  had 
broken  from  her  anchorage  in  Hampton  Roads,  and  had  drifted 
against  a  steamship.  The  tug  had  not  been  able  to  get  up  to  the 
schooner,  and  could  only  communicate  with  her  by  floating  a  bottle 
with  a  message  therein.  About  4  o'clock  in  the  afternoon,  Capt. 
Morgan,  on  the  Lowe,  sighted  lightship  No.  49  between  Old  Point 
and  the  bell  buoy,  a  buoy  situated  a  little  more  than  half  way  be- 
tween Old  Point  and  the  mouth  of  the  Elizabeth  river  (as  shown  on 
the  chart  herewith  filed  as  evidence  in  this  cause),  coming  up  before 
the  wind  and  sea  with  a  signal  for  assistance,  consisting  of  a  flag 
in  the  rigging.  The  master  of  the  lightship,  upon  seeing  the  tug, 
had  hoisted  this  signal.  The  tug  immediately  went  to  her  assistance 
in  answer  to  this  signal,  which  master  of  the  tug  describes  as  a  signal 
for  a  tow,  but,  owing  to  the  gale  of  wind  and  heavy  sea  prevailing, 
was  unable  to  approach  her  in  the  usual  manner  from  the  leeward  and 
pass  a  hawser,  but  found  it  necessary  to  go  the  windward  side  and 
use  a  heaving  line.  Three  efforts  to  cast  this  heaving  line  were  made 
before  it  was  caught  on  board  the  lightship,  the  tug,  in  the  meantime, 
being  in  the  trough  of  the  sea,  with  the  seas  breaking  over  the  man 
casting  the  line.  A  hawser  from  the  tug  was  thus  finally  passed  to 
89  C.C.A.— 42 
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the  lightship  between  half  past  4  and  5  oVlock  on  the  afternoon  of 
April  27th,  and  the  lightship  was  then  taken  in  tow  and  towed  by  the 
tug  with  some  difficulty  until  she  had  gone  up  the  river  a  little  dis- 
tance, but  afterwards  with  little  trouble,  and  brought  to  the  buoy 
wharf  at  Portsmouth,  where  she  arrived  at  7:30.  The  circuit  court, 
hearing  all  the  testimony,  awarded  the  tug  $1,200,  as  for  a  salvage 
service  of  low  order  of  merit,  on  the  border  line  of  towage  service, 
or,  as  the  judge  below  expresses  it,  extraordinary  towage.  The 
award  is  liberal  fn  the  extreme.  Yet  we  cannot  say  that  it  is  in  viola- 
tion of  just  principles,  or  a  clear  and  palpable  mistake,  or  a  gross 
overallowance.  Tnder  these  circumstances,  the  award  will  not  be  dis- 
turbed. The  Akaba,  4  C.  C.  A.  281,  54  Fed.  198;  Transportation  Co. 
V.  I^earsall,  33  C.  C.  A.  161,  90  Fed.  439;  The  Excelsior,  123  U.  S. 
40,  8  Sup.  rt.  33,  31  L.  Ed.  75.  The  decree  of  the  circuit  court  is  af- 
firmed, without  costs. 


(99  Fed.  675.) 
THE   KIRKHILL. 
(Circolt  Court  of  Appeals,  Fourth  Circuit    February  6,  1900.) 
No.  309. 

Shipping— Charter  Parties— Clean  Bili^  op  Lading. 

A  British  ship  was  chartered  to  carry  cotton  to  Germany  in  November, 
when  storms  are  likely  to  be  encountered.  For  a  distance  amidships,  and 
extending  from  side  to  side,  was  an  upper  deck  bouse,  supporting  the  offi- 
cers' bridge,  in  which  erection  were  gaps  forward  and  aft  of  the  bridge, 
wliere  the  main  deck  was  left  open.  The  covering  over  the  midship  part 
of  such  deck  space  had  fore  and  aft  passages  on  each  side  leading  out 
which  were  called  **alleyways."  At  the  front  end  of  each  aUeyway  was 
a  door  opening  out  on  the  open  main  deck.  Bales  of  cotton  were  placed 
as  close  as  possible  on  the  outboard  side  of  such  passage,  so  as  to  leave 
a  narrow  gangway  alongside  the  cotton  for  the  passage  of  the  crew  and 
engineers.  The  spaces  were  covered  over,  but  could  not  be  permanently 
closed  In.  as  the  doors  in  the  end  have  to  V>e  opened  by  the  crew  in  pass- 
ing in  and  out.  The  spac^  could  not  be  made  water-tight,  because  they 
could  not  be  c-overed  by  tarpaulin  covers,  and  the  doors  had  to  stand  the 
full  impact  of  the  seas  which  might  sweep  over  the  deck.  Hel^s  that  the 
master  of  the  ship  was  justified  in  refusing  to  give  a  clean  bill  of  lading 
for  the  cotton  stored  in  the  allesrways,  under  the  general  rule  that  a  clean 
bill  of  lading  negatives  any  carriage  except  under  deck.i 

Same— Construction  op  Charter  Party. 

A  charter  party  of  a  British  ship  provided  that  bills  of  lading  were  to 
be  signed  when  presented,  without  prejudice  to  the  charter  party,  for  any 
portion  of  the  cargo,  and  at  any  rate  of  freight.  It  also  provided  that  the 
whole  of  the  steamer,  including  cross  bunkers,  bridge,  deck  bunkers,  alley- 
ways, peaks,  lazarettes,  space  under  bridge,  deck,  etc.,  consistent  with  the 
steamer's  seaworthiness,  and  all  covered-over  spaces  on  deck,  should  be 
placed  at  the  disposal  of  the  charterers,  for  their  sole  use.  The  English 
Board  of  Trade,  in  its  official  manual  to  surveyors,  directs  that  permanent 
erections,  with  one  or  more  openings  in  the  sides  or  ends,  not  fitted  with 
doors,  or  other  permanently  attached  means  of  closing  them,  shaU  not 
be  measured  or  included  in  the  tonnage.  The  charter  party  gave  the  net 
registered  tonnage,  and  guarantied  a  certain  number  of  cubic  feet  "of  ac- 
tual cargo  space  available  for  cotton  in  bales,"  In  consideration  whereof 

1  As  to  bills  of  lading,  see  note  to  The  Dunbritton,  19  C.  C.  A.  465. 
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freight  was  to  be  paid  at  a  certain  sum  per  too,  net  register,  British  meas- 
urement Held,  that  the  clause  placing  **at  the  disposal  of  the  charterers" 
certain  additional  deck  spaces  did  not  impose  on  the  master  of  the  ship 
the  duty  to  sign  clean  bills  of  lading  for  cotton  stored  in  alleyways  spaces 
on  deck,  which  could  not  be  permanently  closed  because  of  the  crew  being 
compelled  to  pass  through  such  spaces. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  North  Carolina. 

Thomas  Evans,  for  appellant. 

Harrington  Putnam,  of  Cowen,  Wing,  Putnam  &  Burlingham 
(George  Rountree,  on  the  brief),  for  appellee. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BRAWLEY, 
District  Judges. 

BRAWLEY,  District  Judge.     The  British  steamship  Kirkhill,  of 

2,347  tons  net  register,  and  guarantied  to  have  at  least cubic 

feet  of  actual  cargo  space  available  for  cotton  in  bales,  was  chartered 
September  13,  1897,  to  load  a  full  and  complete  cargo  of  cotton  from 
the  port  of  Wilmington,  N.  C,  to  Hamburg,  Bremen,  Amsterdam, 
or  Rotterdam.  The  ship  commenced  loading  on  October  16th,  and 
in  progress  of  loading  a  dispute  arose  as  to  whether  the  charterers 
had  the  right  to  load  cargo  in  certain  alleyways  which  at  that  time, 
as  appears  from  the  master's  protest,  were  filled  with  coal  for  the 
voyage.  At  a  later  date,  and  before  the  loading  was  completed, 
the  master  removed  the  coal  there  stowed  to  the  deck,  and  gave 
notice  to  the  charterers  that  he  would  stow  cotton  there,  but  that 
he  would  only  sign  bills  of  lading  for  the  alleyways  cargo  at  the 
shippers'  risk,  as  the  cotton  stowed  in  the  alleyways  would  be 
necessarily  exposed  to  the  weather  during  the  voyage,  and  might 
meet  with  some  damage.  To  this  proposal  the  charterers  objected, 
and  demanded  a  clean  bill  of  lading  for  the  part  of  the  cargo  to  be 
stowed  in  the  alleyways.  Upon  the  refusal  of  the  master  to  give 
such  clean  bills  of  lading,  the  ship  was  cleared  for  Bremen  on  No- 
vember 5,  1897,  and  this  libel  was  filed,  alleging  damage  caused  by 
the  refusal  to  sign  clean  bills  of  lading  for  the  proposed  alleyways 
cargo.  The  district  court  held  that  the  libelant  had  no  right  to  de- 
mand a  clean  bill  of  lading  for  this,  portion  of  the  cargo,  and  dis- 
missed the  libel. 

The  sole  question  for  decision  is  whether  the  charterer  was  en- 
titled to  demand  clean  bills  of  lading  for  cotton  which  was  to  be  car- 
ried in  the  alleyways  spaces  on  deck.  The  record  does  not  contain 
a  precise  description  of  the  steamship  Kirkhill,  but  the  alleyways 
spaces  were  described  in  the  argument  before  us  by  the  proctor  for 
appellee,  and  the  description  was  accepted  as  substantially  correct, 
and  is  about  as  follows:  For  a  distance  amidships,  and  extending 
from  side  to  side,  is  an  upper  deck  house  which  supports  the  offi- 
cers' bridge.  There  are  gaps  in  this  deck  erection  forward  and  aft 
of  the  bridge,  where  the  main  deck  is  left  quite  open.  The  cover- 
ing over  the  midship  part  of  such  deck  space  is  for  the  protection 
of  the  engine  room  and  the  quarters  for  the  men,  with  fore  and  aft 
passages  on  each  side  leading  out.     These  are  the  alleyways.    At 
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the  front  end  of  anch  a  passage  or  alleywav  is  a  door  of  wood  or 
iron  opening  out  upon  the  open  main  deck,  and,  when  cotton  is  stowed 
there,  bales  are  placed  as  close  as  possible  in  the  outboard  side 
of  such  passage,  so  aB  to  leave  a  narrow  gangway  alongside  the  cot- 
ton for  the  passage  of  the  crew  and  engineers.  Such  spaces  are 
covered  over,  but  cannot  be  permanently  closed  in,  as  the  doors  at 
the  end  have  to  be  opened  by  the  crew  in  passing  in  and  out.  They 
cannot  be  made  water-tight,  because  they  cannot  be  covered,  as  are 
the  hatches,  by  tarpaulin  covers,  which  prevent  possibility  of  leak- 
age. These  vertical  doors  at  the  front  of  the  alleyways  have  to 
stand  the  full  impact  of  the  seas  which  may  sweep  over  the  deck. 
The  damage  which  might  occur  to  cotton  stowed  there  was  described 
in  the  recent  case  of  The  William  Crane  (D.  C.)  50  Fed.  444.  In 
that  case,,  on  a  voyage  from  Savannah  to  Baltimore,  the  steamer 
encountered  a  severe  storm,  and  shipped  a  heavy  sea  on  the  star- 
board side  near  the  bow,  just  forward  of  the  bulkhead  inclosing 
the  starboard  alleyway,  and  the  wave  boarded  the  vessel  with  such 
force  that  it  flooded  the  forward  main  deck,  broke  down  the  bulk- 
head on  the  starboard  side,  wrenched  off  seven  feet  of  wooden  shut- 
ter next  to  it,  and,  crossing  the  ship,  burst  open  the  iron  cargo  ports 
and  bulwarks  on  the  port  side,  carrying  away  a  portion  of  the  port 
rail,  flooding  the  starboard  alleyway,  and  saturating  the  cotton  so 
that  it  suffered  damage  to  the  extent  of  $10  a  bale.  The  district 
court  was  satisfied,  by  the  testimony  in  that  case,  that  this  location 
in  that  vessel  was  "as  safe  for  cotton  as  below  the  hatches  of  the 
main  deck,"  these  alleyway  spaces  being  designed  in  the  planning 
of  the  ship  for  carrying  cargo,  and  that  the  established  rule  that  a 
clean  bill  of  lading  imports  that  the  goods  are  to  be  carried  under 
deck  was  not  applicable  to  "steamers  navigating  our  inland  and 
coastwise  waters  on  short  voyages." 

There  is  a  difference  in  the  construction  of  American  coastwise 
steamers  and  British  cargo  steamships,  but  the  record  does  not  en- 
able us  to  point  it  out  with  precision.  It  is  clear,  however,  that 
cotton  stowed  in  alleyways,  such  as  are  above  described,  is  subject 
to  special  dangers  and  hazards  beyond  the  ordinary  sea  perils  to 
cargo  carried  below  and  secured  under  deck.  Especially  is  this 
the  case  with  cotton  shipped  for  a  winter  voyage  on  the  North  At- 
lantic in  the  month  of  November,  when  storms  are  likely  to  be  en- 
countered. 

In  The  Waldo,  Fed.  Cas.  No.  17,056,  a  portion  of  a  cargo  of  pota- 
toes was  stowed  on  deck,  and  a  clean  bill  of  lading  was  given  there- 
for. The  ship  was  held  liable  for  the  damage  to  the  deck  cargo, 
although  there  was  some  proof  that  it  was  stowed  on  deck  with 
the  knowledge  of  the  shipper;  the  court  holding  that  there  is  a 
presumption  in  every  contract  of  affreightment  that  the  goods  shall 
be  secured  under  deck.  "It  is  for  a  master,  who  would  exempt  him- 
self from  the  risks  of  a  deck  passage,  to  remove  that  presumption. 
The  ordinary  and  proper  evidence  would  be  a  memorandum  to  that 
effect  on  the  face  of  the  bill  of  lading." 

In  The  Wellington,  Fed.  Cas.  No.  17,384,  635  barrels  of  apples  were 
shipped  from  Vermilion,  in  the  state  of  Ohio,  to  be  delivered  at  the 
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port  of  Milwaukee.  One  hundred  and  ninety-five  barrels  had  been 
fitowed  on  deck,  and  in  the  storm  were  jettisoned.  A  clean  bill  of 
lading  had  been  given.  Upon  a  libel  to  recover  their  value,  the  court 
says: 

**I  conclude,  upon  principle  and  authority  both,  that  parol  evidence  of  agree- 
ment or  consent  of  the  shipper  that  his  goods  may  be  stowed  on  deck  cannot 
be  received  where  a  clean  biU  of  lading  is  given,  and  full  freight  is  charged, 
as  in  this  case.  Here  was  a  clean  bill  of  lading,  a  transfer  of  which  would 
vest  the  title  to  635  barrels  in  the  purchasers.  The  master  should  have  made 
a  memorandum  on  the  bill  of  lading,  or  have  requlr^  the  written  consent  of 
the  shipper  on  the  biU  that  the  number  of  barrels  not  receivable  under  deck 
might  be  shipped  on  deck." 

In  some  of  the  earlier  cases  in  this  country  it  was  held  by  some 
of  the  state  courts  that  proof  of  a  well-known  usage  might  be  re- 
ceived to  overcome  the  presumption  from  a  clean  bill  of  lading,  but 
the  weight  of  the  best  authorities  is  that  a  clean  bill  of  lading  nega- 
tives any  carriage  except  under  deck.  Such  was  the  rule  in  New 
York,  where  Nelson,  C.  J.,  says  in  Creery  v.  Holly,  14  Wend.  26: 

"It  is  true,  in  this  case,  that  nothing  is  said  in  the  bill  of  lading  as  to  the 
manner  of  stowing  away  the  goods,  whether  on  or  under  the  deck,  but  the  case 
concedes  that  the  legal  Import  of  the  contract,  as  well  as  the  understanding  of 
the  usage  of  merchants,  imposes  upon  the  master  the  duty  of  putting  them  un- 
der deck,  unless  otherwise  stipulated;  and,  if  such  is  the  judgment  of  the  law 
upon  the  face  of  the  Instrument,  parol  evidence  is  as  inadmissible  to  alter  it 
as  if  the  duty  was  stated  in  express  terms." 

The  case  of  Lenox  v.  Insurance  CJo.,  3  Johns.  Cas.  178,  was  an 
action  against  the  underwriters  upon  goods  partly  shipped  on  deck 
and  partly  below  for  loss  sustained  by  the  deck  lading  having  been 
thrown  overboard  for  the  common  safety.  The  court  (Chancellor 
Kent  being  then  chief  justice)  held  that  the  loss  of  the  lading  on 
deck  could  not  be  charged  aa  general  average.  "An  insurance  does 
not  reach  goods  on  deck  unless  expressly  mentioned.  They  are  not 
considered  as  part  of  the  cargo  in  which  the  other  shippers  are  in- 
terested. The  owners  of  the  cargo  under  cover  ought  not,  therefore, 
to  contribute  to  the  jettison  of  goods  on  deck." 

The  subject  had  full  consideration  in  The  Delaware,  14  Wall.  596, 
20  L.  Ed.  783,  where  some  pig  iron  shipped  from  Portland,  Or.,  to 
San  Francisco,  was  stowed  on  deck  and  jettisoned  in  a  storm.  A 
clean  bill  of  lading  was  given  therefor,  and  the  defense  was  that, 
by  a  verbal  agreement  between  the  shippers  and  the  master  of  the 
ship,  the  iron  was  stowed  on  deck.  The  court  held  that  parol  evi- 
dence of  this  agreement  was  inadmissible,  and,  after  a  full  review 
of  the  authorities,  Justice  Clifford  says:  *^t  is  the  settled  law  in 
this  court  that  a  clean  bill  of  lading  imports  that  the  goods  are 
to  be  safely  and  properly  stowed  under  deck."  *  Such  is  the  law  in 
England.  Stev.  Stowage  (7th  Ed.)  pp.  1(>4-174;  Shipping  Co.  v. 
Dixon,  12  App.  Cas.  11;  The  Oquendo,  3  Asp.  558.  The  reason  for 
the  rule  is  obvious.  Bills  of  lading  are  documents  which  pass  from 
hand  to  hand.  They  enter  largely  into  the  commercial  business  of 
the  world,  and  the  strict  rights  of  the  holders  must  be  absolutely 
maintained,  or  they  will  lose  a  material  part. of  their  value  as  in- 
struments of  commerce.  As  a  clean  bill  of  lading  imports  a  carriage 
under  deck, — that  is,  in  the  part  constructed  for  the  carriage  of 
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cargo, — a  stowage  in  any  place  less  safe  would  work  a  fraud  upon 
the  purchaser  or  insurer  unless  the  consent  to  such  stowage  is  ex- 
pressed in  a  form  to  be  available  as  evidence  under  the  general  rules 
of  law,  and  the  proper  way  is  to  note  it  upon  the  bill  of  lading  itself; 
for,  once  issued  and  passing  into  other  hands,  its  terms  cannot  be 
qualified  by  any  provisions  in  the  charter  party  which,  though  the 
original  contract,  is  thereafter  res  inter  alios. 

It  cannot  be  doubted  that  cotton  stowed  in  the  alleyways,  as  above 
described,  would  be  in  a  more  perilous  situation  than  if  stowed  un- 
der deck.  Outside  the  extra  peril  from  accidental  fire  communi- 
cated by  seamen  and  firemen  passing  along  the  alleyways,  it  is  so 
nearly  certain  that  the  ship  would  experience  gales  and  heavy  seas 
in  a  voyage  through  the  North  Atlantic  to  the  port  of  Bremen  in 
that  season  of  the  year  that  the  master  could  not  be  excused  if  he 
failed  to  act  on  the  assumption  that  they  would  occur,  and,  in  case 
of  peril  necessitating  a  jettison,  it  would  be  unreasonable  not  to 
assume  that  cotton  so  stowed,  being  within  easy  reach  of  the  crew, 
would  be  jettisoned,  and  it  would  be  a  fraud  upon  the  underwriter 
if  the  bill  of  lading  failed  to  give  the  information  necessary  to  esti- 
mate the  risk,  and  calculate  the  premiums  accordingly.  If  such 
damage  occurred,  the  holder  of  an  unqualified  bill  of  lading  could, 
in  all  fairness,  hold  the  ship  responsible  for  emitting  a  misleading 
document  of  title. 

It  is  contended  by  the  appellees  that  in  The  Delaware,  14  Wall. 
579,  20  L.  Ed.  779,  and  in  Lawrence  v.  Minturn,  17  How.  100,  15  L. 
Ed.  58,  the  vessels  were  sailing  ships,  and  that  the  expression  "on 
deck"  has  reference  only  to  open  decks,  and  that  those  cases  cannot 
properly  apply  to  steamships  which  have  covered  spaces  securely 
constructed  on  deck.  We  have  given  due  consideration  to  this  con- 
tention, but  our  opinion  is  that  cotton  stowed  in  the  alleyway 
spaces,  above  described,  would,  for  reasons  already  stated,  be  sub- 
ject to  perils  other  and  greater  than  if  stowed  below  deck;  and, 
as  this  cargo  was  destined  to  a  Continental  port,  it  may  be  well 
to  refer  to  some  of  the  provisions  of  the  CJontinental  codes  as  fur- 
nishing reasons  for  precaution  by  the  master.  Some  of  the  earlier 
authorities  are  cited  by  Mr.  Justice  Curtis  in  Lawrence  v.  Minturn, 
17  How.  100,  15  L.  Ed.  58.  The  codes  of  France,  Holland,  and  Ger- 
many prohibit  the  carriage  of  goods  on  deck  without  the  consent  of 
the  shipper,  and  a  late  and  high  authority  (Desjardins)  thus  discusses 
the  question: 

**But  whether  it  concerns  this  house  or  ♦he  poop,  even  built  into  the  ship 
and  covered  like  it.  the  law  makes  no  distinction.  This  mode  of  lading  re- 
sembles much  loading  on  deck,  and  it  is  not  like  loading  Into  the  interior  of  the 
vessel.  It  has  almost  all  of  the  inconveniences  of  the  former,  and  has  not 
the  advantages  of  the  latter.  Goods  stowed  In  the  interior,  as  M.  Bedarride 
well  explains,  are  protected  by  the  sides  of  the  ship.  They  can  be  damaged 
by  sea  water,  but  will  not  be  carried  away  unless  the  ship  itself,  broken  In,  or 
foundering,  perishes.  Placed  in  the  poop,  goods  are  much  more  exposed  to 
the  invasion  of  seas.  They  may  even  be  carried  away  with  the  poop,  as  has 
often  been  seen.  Finally,  such  goods  are  right  under  the  hands  of  the  crew. 
and  are  the  first  they  will  get  rid  of,  if  there  is  a  necessity  for  a  jettison.  To 
load  in  the  poop  is  to  load  on  deck  (Charger  dans  la  dunette  c'est  charger 
sur  le  tillac)."    Traits  de  Droit  Maritime,  tome  2,  par.  431  (Paris,  1880). 
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Another  commentator  says: 

"Should  the  provisions  which  forbid  loading  on  deck  be  understood  as  lilce- 
wlse  forbidding  loading  in  the  poop  or  in  the  decls  house  of  the  vessel?  The 
doubt  arises  from  the  fact  that  these  goods  are  then  under  cover.  But,  in  my 
opinion,  that  does  not  suffice.  Deck  house  and  poop  in  reality  rise  up  on  the 
deck;  and  that  which  article  229  appears  to  require  is  that,  unless  there  is  a 
contrary  agreement,  the  lading  should  take  place  in  the  body  of  the  ship, 
where  the  goods  are  sheltered,  without  compromising  its  stability."  Valroger, 
Droit  Maritime,  tome  1,  par.  391  (Paris,  1883). 

The  main  contention  of  the  appellee  is  that  the  charter  party  in 
this  case  is  a  complete  contract  of  affreightment,  and  that,  there- 
fore, its  terms  bound  the  ship  to  its  fulfillment,  and  that  the  master 
had  no  power  to  change  or  modify  its  terms.  The  fourth  and  ninth 
clauses  of  the  charter  party  are  cited  in  support  of  this  contention. 
They  are  as  follows: 

"(4)  Bills  of  lading  to  be  signed  as  and  when  presented,  without  prejudice 
to  this  charter  party,  for  any  portion  of  the  cargo,  and  at  any  rate  of  freight, 
and  when  signed,  if  the  marks  and  number  of  bale  and  of  packages  agree  with 
the  mate's  receipts,  shall  (in  the  absence  of  fraud  or  obvious  error)  be  conclu- 
sive evidence  of  the  quantity  of  cargo  shipped." 

"(9)  The  whole  of  the  said  steamer,  including  cross  bunkers,  bridge,  deck 
bunkers  (if  any),  aUeyways,  peaks,  lazarettes,  space  under  bridge,  deck,  poop, 
deck  room,  consistent  with  the  steamer's  seaworthiness,  and  all  covered-over 
spaces  on  deck,  together  with  such  other  spaces  where  steamer  has  previously 
carried  cargo,  or  would  carry  cargo,  if  she  were  to  load  entirely  for  the  owner's 
benefit,  with  the  exception  only  of  the  ordinary  side  bunkers,  engine,  and  boiler 
house,  engine  room,  captain's  and  officers'  cabins,  and  necessary  room  for  the 
accommodation  of  the  crew,  shall  be  placed  at  the  disposal  of  the  charterers, 
for  their  sole  use,  and  no  other  goods  shall  be  taken  on  board  without  their 
written  permission.  All  wooden  bulkheads  and  shifting  boards  to  be  taken 
4own  and  carried  on  deck.  The  owners  to  furnish  the  charterers  with  a  com- 
plete diagram  of  the  steamer,  showing  the  correct  net  measurement  of  every 
•compartment.  Any  difference  in  the  amoimt  of  freight  between  the  bills  of 
lading  (and  drafts  for  disbursements  referred  to  below)  and  this  charter  party 
to  be  settled  at  port  of  lading  before  sailing;  if  in  favor  of  vessel,  by  cash  at 
current  rate  of  exchange,  less  insurance;  if  in  favor  of  charterers,  by  usual 
draft  of  master,  payable  three  days  after  arrival  at  port  of  discharge,  or  sixty 
days  after  date,  whichever  occurs  first,  to  the  order  of  the  charterers  or  ad- 
vancers; and  the  agents,  with  the  consent  of  the  owners,  do  hereby  authorize 
the  master  to  sign  such  drafts,  and  said  drafts  shall  be  a  lien  against  the 
freight,  taking  precedence  of  all  other  claims." 

Construing  provisions  of  a  charter  party  similar  to  clause  4,  Jus- 
tice Fenner,  in  Gomila  v.  Adams,  36  La.  Ann.  221,  says: 

"It  la  clear  to  our  minds  that  this  clause  had  no  reference  to  anything  but 
the  rate  of  freight.  It  simply  said  to  the  charterers:  *You  are  bound,  it  is  true, 
to  pay  me  the  rate  of  freight  agreed  upon  between  ourselves,  but  you  may  make 
contracts  with  shippers  at  any  rate  you  please,  and  insert  it  In  their  bills  of 
lading,  and  we  will  sign  them  as  presented,  provided  you  pay  the  difference 
if  the  freight  is  less,  and  we  will  pay  you  if  it  is  greater,  than  that  agreed  be- 
tween us.' " 

Judge  Brown,  in  The  Sprott  (D.  C.)  70  Fed.  329,  construing  these 
words,  says:  "This  means  as  lawfully  and  rightly  presented  under 
the  charter  provisions," — quoting  The  Tongoy  (D.  C.)  55  Fed.  329, 
where  the  master,  before  signing  bills  of  lading  which  he  claimed 
were  incorrect,  indorsed  on  them  that  a  certain  amount  of  cargo 
was  in  dispute. 
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The  shlf^rs  accepted  the  bills  under  protest,  and  then  libded 
the  vessel.  Judge  Toulmin,  hearing  the  case  upon  the  merits,  dis- 
missed the  libel,  and  sajs: 

•The  contention  on  the  part  of  the  libelants  here  is  that  under  the  contract 
in  this  case  the  master  was  bound  to  sign  any  biUs  of  lading  presented  by 
the  shippers  in  good  faith,  whether  the  quantity  of  lumber  specified  in  the  bills 
of  lading  had  been  actually  received  or  not  [With  this  contention  he  did  not 
agree.]  My  opinion  is  that  under  this  clause  in  the  charter  party  ^  ^  ^  he 
is  not  compeUed  to  sign  bills  of  lading  without  reserve." 

We  are  of  opinion  that  this  clause  of  the  charter  party  should 
not  be  construed  so  literally  as  to  require  the  master  to  sign  any 
bill  of  lading  that  may  be  presented.  Bills  of  lading  become  docu- 
ments of  title,  which  pass  ftrom  hand  to  hand,  and  should  state  the 
truth  of  the  transaction.  There  should  be  no  misrepresentation  of 
the  quantity  of  goods  received,  and  no  suppression  of  any  material 
fact  as  to  the  terms  upon  which  they  are  to  be  transported,  and  any 
excepted  perils  or  qualifications  of  liability  should  be  clearly  stated; 
for,  while  the  charter  party,  where  there  is  one,  constitutes  the  con- 
tract, the  bill  of  lading  is  excellent  evidence  as  to  its  terms,  which 
should  be  expressly  and  correctly  incorporated  therein.  'Unless  the 
bill  of  lading  contains  a  special  stipulation  to  that  effect,  the  mas- 
ter is  not  authorized  to  stow  the  goods  sent  on  board  as  cargo  on 
deck;  as  when  he  signs  the  bill  of  lading,  if  in  common  form,  he 
contracts  to  convey  the  merchandise  safely  in  the  usual  mode  of  con- 
veyance, which,  in  the  absence  of  proof  of  a  contrary  usage  in  the 
particular  trade,  requires  that  the  goods  shall  be  safely  stowed  un- 
der deck.-'    The  Delaware,  14  Wall.  604,  20  L.  Ed.  784. 

We  do  not  think  that  the  ninth  clause  of  the  charter  party,  which 
placed  "the  whole  of  said  steamer,"  including  cross  bui^ers,  bridge, 
deck,  bunkers,  alleyways,  peaks,  deck,  poop,  etc.,  "at  the  disposal  of 
the  charterers,"  imposed  upon  the  owners  the  duty  of  stowing  goods 
there  upon  like  terms  with  goods  stowed  under  deck.  These  spaces 
are  not  parts  of  the  ship's  hold,  and  the  usual  terms,  "the  whole 
reach  and  burden  of  the  ship,"  would  not  include  such  deck  spaces* 
The  Kirkhill  is  a  British  ship,  and  in  the  official  manual  to  survey- 
ors, issued  by  the  board  of  trade,  it  is  directed  that  "poops,  bridges, 
or  any  other  permanent  erections,  with  one  or  more  openings  in 
the  sides  or  ends  not  fitted  with  doors  or  other  permanently  at- 
tached means  of  closing  them,  should  not  be  measured  and  included 
in  the  tonnage."  Instructions  Relating  to  Measurements  of  Ships, 
p.  6  (London,  1898).  See,  also,  White,  Merchants'  Shipping  Act, 
1894,  p.  466,  §  85. 

The  first  clause  of  the  charter  party  gave  the  net  registered  ton- 
nage, and  guarantied  a  certain  number  of  cubic  feet  "of  actual  cargo 
space  available  for  cotton  in  bales,  in  consideration  whereof  freight 
shall  be  paid  as  follows:  Thirty-six  shillings  and  six  pence  per  ton 
net  register,  British  measurement."  The  ninth  clause  simply  placed 
"at  the  disposal  of  the  charterers"  certain  additional  deck  spaces. 
It  did  not  require  that  the  charterers  should  stow  cotton  in  such 
places  on  deck  under  liability  for  dead  freight  if  they  failed  to  do 
so,  but,  these  deck  spaces  being  simply  "at  the  disposal  of  the  char- 
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terers/'  it  seems  to  us  that  it  would  be  unreasonable  to  impose 
upon  the  shipowner  the  same  measure  of  liability  for  cotton  stowed 
there  which  the  law  imposes  when  cotton  is  stowed  under  deck, 
and  that  the  master  was  clearly  within  his  right  when  he  refused  to 
give  a  bill  of  lading,  except  "at  shipper's  risk,"  so  that  an  innocent 
holder  would  be  clearly  advised  that  the  cotton  was  not  under  deck, 
which  a  clean  bill  of  lading  would  import.  In  a  recent  case  in  the 
house  of  lords,  it  appeared  that  25  bales  were  carried  on  deck  and 
were  jettisoned,  the  bills  of  lading  for  part  of  the  same  shipment 
contained  the  words  "under  deck,"  but  as  to  25  bales  these  word& 
were  omitted.  It  was  claimed  that  by  the  usage  in  New  Orleans 
steamers  trading  to  Idverpool  were  in  the  habit  of  carrying  cotton 
on  deck.    Lord  Halsbury,  chancellor,  said: 

*lt  appears  to  me  that  there  is  do  real  difference  between  the  bills  of  lading. 
*Expres8lo  eomm  quse  tacite  insimt  nihil  operatur;'  and  I  think  it  is  clear, 
therefore,  that  this  cotton  was  carried  under  a  contract  that  it  should  be 
stowed  tinder  deck.  The  exception  in  the  bills  of  lading  of  *jettison*  cannot 
avail  the  shipowners,  who  broke  their  contract  in  stowhig  the  cotton  npon  deck, 
and  thereby  directly  caused  the  loss  to  the  merchants.  That  this  would  be  the 
general  law  was  not,  indeed,  disputed,  but  it  was  said  that  a  practice  pre- 
vailed at  Liverpool,  so  extensively  practiced  that  it  must  have  been  known  to 
the  plaintiffs,  of  loading  cotton  upon  deck.  But  the  very  same  evidence  which 
established  the  practice  established  also  that  the  shipowners  paid  for  any  dam- 
age resulting  from  the  practice.  Now,  as  they  could  only  be  called  upon  to 
pay  as  for  a  breach  of  their  contract  it  follows  that  the  supposed  practice 
established  no  more  than  this:  that  a  great  many  people  in  Liverpool  were  in 
the  habit  of  acting  in  breach  of  the  contract  into  which  they  had  entered,  and 
were  in  the  habit  of  paying  damages  when  injury  resulted  from  such  breach. 
How  such  a  practice  can  be  supposed  to  affect  the  contractual  relations  of 
merchant  and  shipper  I  am  wholly,  at  a  loss  to  understand,  or  how  the  gen- 
erality of  such  a  practice  could  alter  the  legal  rights  of  the  parties  more  than 
a  single  example  it  is  equally  difficult  to  discover.  EJvery  carrier  by  land, 
as  by  water,  when  he  breaks  his  contract,  and  causes  damages  thereby,  is 
Uable  to  be  called  upon  to  make  good  the  damage;  but  how  such  a  liability, 
and  constant  submission  to  damages  for  such  liability,  can  license  the  sup- 
posed breach,  is  a  problem  that  has  never  been  solved."  Shipping  CJo.  v.  Dixon 
[1886]  12  App.  Cas.  11,  16. 

It  is  well  settled  that  an  ordinary  policy  of  marine  insurance  does 
not  cover  goods  carried  on  deck.  2  Joyce,  Ins.  §  1726.  The  decree 
of  the  district  court  is  affirmed. 


(99  Fed.  593.) 

KrNKEL  V.  BUOWN. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit.    February  6,  1900.) 

No.  340. 

1.  Jurisdiction  of  Federal  Coirts— Amount  in  Dispute 

The  amount  In  dispute,  in  an  action  for  Jurisdictional  purposes  In  a  fed- 
eral court,  is  determined  by  the  amount  claimed  by  the  plaintiff  in  his 
pleading,  in  good  faith,  although  such  claim  is  made  under  a  mistake  of 
fact,  as  subsequently  shown  by  the  evidence,  i 

1  Jurisdiction  of  circuit  court,  as  determined  by  the  amount  in  controversy, 
see  notes  to  Auer  v.  I^mbard,  19  C.  C.  A.  75;  Tennent-Stribling  Shoe  Co.  y. 
Roper,  36  C.  C.  A.  459. 
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a.  Appeal— Review— F1KDIKO8  or  Pact 

Where  an  action  at  law  in  the  circuit  court  is,  by  written  stipulation  of 
the  parties,  tried  to  the  court  without  a  Jury,  a  finding  of  fact  made  by  the 
court,  if  there  is  any  evidence  to  sustain  it,  is  conclusive  on  the  circuit 
court  of  appeals. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

Milton  G.  Urner  and  W.  P.  Manlsbv,  Jr.,  for  plaintiff  in  error. 

George  Weems  Williams  and  Philip  B.  Watts,  for  defendant  in 
error. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BRAWLEY, 
District  Judges. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  district  of  Maryland. 
The  action  was  brought  by  George  R.  Brown  against  Mary  E.  Kunkel. 
The  cause  of  action  is  the  statutory  liability  of  the  said  Mary  E.  Kun- 
kel as  stockholder  in  the  Western  Farm  Mortgage  Company.  This 
corporation  was  created  under  the  laws  of  the  state  of  Kansas,  and  by 
the  laws  of  Kansas  each  stockholder,  in  case  of  the  insolvency  of  a 
corporation,  is  liable  to  the  creditors  of  the  corporation  in  the  amount 
due  on  his  stock,  and  an  additional  amount  equal  to  the  stock  owned 
by  him. 

The  plaintiff  in  his  declaration  alleges  that  he  is  a  judgment  credit- 
or of  the  corporation;  that  it  is  insolvent;  that  the  defendant  owns 
the  amount  of  $2,200  of  its  stock,  wherefore  he  is  entitled  to  have 
from  her,  for  the  par  value  thereof,  |2,200;  that  he  has  demanded 
of  her  the  same;  and  that  she  has  not  paid  it,  and  whoUy  neglects 
and  refuses  so  to  do;  wherefore  he  claims  |2,500.  To  this  declaration 
defendant  demurred.  The  demurrer  was  overruled.  She  then  filed 
sixteen  pleas  on  31st  July,  1897.  To  eleven  of  these  demurrers  were 
sustain^,  and  issue  was  joined  on  five.  On  28th  April,  1898,  defend- 
ant filed  seven  amended  pleas  and  two  additional  pleas.  These  were 
replied  to,  and  issues  joined.  On  2d  May,  1899,  the  defendant  filed 
five  special  additional  pleas.  The  third,  fourth,  and  fifth  of  them 
for  the  first  time  set  up  the  defense  most  insisted  upon.  They  allege, 
in  substance,  that  the  defendant  owned  20  shares  only  in  the  Western 
Farm  Mortgage  Company;  that  the  value  of  these  was  $100  per  share; 
that  her  liability  could  not  exceed  |2,000;  and  so  she  pleads  to  the 
jurisdiction  of  the  court.  On  motion  of  plaintiff,  these  three  pleas 
were  not  received.  The  defendant  then  moved  to  dismiss  the  plain- 
tiff's suit,  accompanying  his  motion  with  six  exhibits,  one  of  them 
going  to  show  that  the  plaintiff  had  sued  the  defendant  in  a  court 
of  the  city  of  Baltimore  on  the  same  cause  of  action,  alleging  that  she 
owned  20  shares  of  stock,  and  not  22,  as  now  alleged.  The  other  ex- 
hibits tend  to  show  that  the  recognized  counsel  of  plaintiff  had 
ample  means  of  knowing,  and,  in  fact,  did  know,  that  the  defendant 
owned  only  20  shares  of  stock.  This  motion  was  overruled  in  the 
court  below.  The  cause  was  submitted  by  written  stipulation  to  the 
court,  without  the  intervention  of  a  jury,  and  a  verdict  was  found 
for  plaintiff  in  the  sum  of  $1,458.60  and  costs.    Exceptions  were 
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taken,  a  writ  of  error  was  sued  out,  and  the  case  is  here  on  seven  as- 
signments of  error.  They  are,  in  substance,  these:  That  the  plaintiff 
in  error  (defendant  below)  is  liable  only  to  the  amount  of  stock  held 
by  her;  that  she  held  stock  in  amount  |2,000;  that  this  is  the  utmost 
extent  of  her  liability,  and  that  the  court  had  no  jurisdiction  over  her 
in  this  case;  that  there  is  a  fatal  variance  in  the  allegation  in  the 
declaration  that  she  owned  $2,200  worth  of  stock,  the  proof  being  that 
she  owned  only  |2,000  worth;  that  the  court  erred  in  admitting  cer- 
tain depositions  de  bene  esse,  the  notice  of  which  fixed  the  20th  July 
as  the  day  for  taking  them,  while  the  return  of  the  notary  public 
showed  that  they  were  taken  on  19th,  the  day  before.  The  motion 
was  made  to  suppress  these  depositions,  but  was  refused  by  the  court 
under  its  rule  32,  par.  2: 

•*Exception8  to  the  execution,  and  return  of  a  commission  or  deposition  shall 
be  made  before  the  Jury  is  sworn  in  the  case,  otherwise  they  will  be  considered 
as  waived.  If  a  commission  shall  have  been  returned  and  opened,  and  notice 
thereof  given  to  the  opposing  party  fifteen  days  before  the  commencement  of 
the  term,  exceptions  to  the  execution  and  return  thereof  shall  be  filed  on  or 
before  the  second  day  of  the  term,  or  shall  be  considered  as  waived.  Excep- 
tions so  filed  shall  be  heard  before  the  Jury  is  sworn,  and  may  be  heard  at  any 
time  previously  by  direction  of  the  court." 

The  court,  cognizant  of  the  circumstances,  applied  the  rule.  We 
see  no  error. 

The  question  in  the  case  is  that  to  the  jurisdiction.  In  a  case  of 
this  kind,  in  which  the  jurisdiction  depends  on  the  diversity  of  citizen- 
ship, the  amount  in  controversy  must  exceed  f2,000,  exclusive  of  in- 
terest and  costs.  In  order  to  determine  the  question  of  jurisdiction, 
we  must  look  to  the  record.  Ex  parte  Smith,  94  U.  8.  455,  24  L.  Ed. 
165.  It  will  be  determined  from  the  face  of  the  pleadings.  Vance 
V.  W.  A.  Vandercook  Co.,  170  U.  S.  472,  18  Sup.  Ct.  645,  42  L.  Ed.  1111. 
In  Barry  v.  Edmunds,  116  U.  S.  550,  6  Sup.  Ct.  501,  29  L.  Ed.  729,  it  was 
held  that  a  suit  cannot  properly  be  dismissed  by  a  circuit  court  of 
the  United  States  as  not  substantially  involving  a  controversy  within 
the  jurisdiction  of  the  court,  unless  the  facts  made  to  appear  on  the 
record  create  a  legal  certainty  of  that  conclusion.  See,  also,  Scott  v. 
Donald,  165  U.  S.  58,  17  Sup.  Ct.  265,  41  L.  Ed.  632.  So,  in  these 
cases,  when  the  action  was  in  tort,  and  the  damages  were  laid  at  a 
sum  exceeding  the  jurisdictional  amount,  the  suits  were  sustained, 
although  the  property  by  which  the  tort  was  inflicted  was  small  in 
value.  It  is  true  that  in  some  actions  ex  contractu,  in  which  the 
amount  recoverable  is  liquidated  by  the  terms  of  the  agreement,  and 
this  is  disclosed  on  the  record,  this  will  settle  the  question  of  jurisdic- 
tion, notwithstanding  the  claim  of  the  plaintiff  for  a  much  larger  sum 
as  damages.  But  this  must  be  ascertained  from  the  face  of  the  plead- 
ings, as  in  Vance  v.  W.  A.  Vandercook  Co.,  supra.  So,  also,  if  it 
be  discovered  that  the  plaintiff  in  bad  faith,  improperly  or  collusively, 
made  a  case  simply  to  secure  the  jurisdiction  of  the  federal  court,  on 
such  discovery  the  suit  will  be  dismissed,  notwithstanding  that  on  the 
face  of  the  pleadings  the  court  has  jurisdiction.  Williams  v.  Notta- 
wa  Tp.,  104  U.  S.  209,  26  L.  Ed.  719.  But,  with  this  exception,  the 
nature  of  the  case,  as  stated  in  the  pleadings,  must  determine  wheth- 
er the  amount  really  in  dispute  is  sufficient  to  confer  jurisdiction 
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upon  a  court  of  the  United  States.    Vance  v.  W.  A.  Vandercook  Co., 
supra. 

Now,  examining  these  pleadings,  it  appears  that  the  plaintiff  sued 
upon  a  demand  of  |2,200,  an  amount  sufficient  to  secure  the  jurisdic- 
tion. When  the  testimony  was  taken,  it  appeared  that  he  was  mis- 
taken as  to  the  amount  of  his  claim,  and  that  his  recovery  could  not 
exceed  $2,000.  This  he  admitted  at  the  trial.  *lt  is  not,  however, 
the  amount  a  plaintiff  is  able  to  prove  he  is  entitled  to  that  determines 
the  amount  in  dispute  for  the  puri)08es  of  jurisdiction;  for  otherwise 
the  failure  of  the  plaintiff  to  recover  would  oust  the  court  of  jurisdic- 
tion. The  amount  in  dispute,  or  the  matter  in  controversy,  which 
determines  the  jurisdiction  of  the  circuit  court,  in  suits  for  the  re- 
covery of  money  only,  is  the  amount  demanded  by  the  plaintiff  in 
good  faith."  Peeler's  Adm'x  v.  Lathrop,  1  C.  C.  A.  99,  48  Fed.  786, 
2  U.  S.  App.  40.  And  this  ruling  is  sanctioned  in  Wilson  v.  Daniel, 
S  DalL,  at  page  405, 1  L.  Ed.  656. 

"It  Is  the  prevailing  opinion  that  we  are  not  to  regard  the  verdict  or  judg- 
ment as  the  rule  for  ascertaining  the  value  of  the  matter  in  dispute  between  the 
parties.  ♦  ♦  ♦  To  aacertain,  then,  the  matter  in  dispute,  we  must  recur  to 
the  foundation  of  the  original  controversy, — to  the  matter  in  dispute  when  the 
action  was  instituted.  The  descriptive  words  of  the  law  point  emphatically  to 
this  criterion,  and,  in  common  understanding,  the  thing  demanded,  *  *  # 
and  not  the  thing  found,  constitutes  the  matter  in  dispute  between  the  parties." 

In  Schunk  v.  Moline,  Milburn  &  Stoddart  Co.,  147  U.  S.  500,  13 
Sup.  Ct.  416,  37  L.  Ed.  255,  the  plaintiff  in  his  petition  set  up  a  claim 
for  $2,194.13.  The  right  to  recover  this  was  challenged  by  demurrer. 
After  quoting  Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  Ed.  524,  that  "a 
controversy  was  involved,  in  the  sense  of  the  statute,  whenever  any 
property  or  claim  of  the  parties  capable  of  pecuniary  estimation  was 
the  subject  of  litigation,  and  was  presented  by  the  pleadings  for 
judicial  determination,"  the  court  goes  on: 

"Within  the  letter  of  the  statute,  there  was  therefore  a  controversy  between 
citizens  of  different  states  in  which  the  matter  in  dispute  was  over  the  sum  or 
value  of  $2,000.  It  matters  not  that,  by  the  showing  in  tlie  petition,  part  of 
this  sum  was  not  yet  due.  Plaintiff  insisted  that  it  had  a  right  to  recover  alL 
That  was  Its  claim,  and  the  claim  that  was  disputed  by  defendant  ♦  ♦  ♦ 
Although  there  might  be  a  perfect  defense  to  the  suit  for,  at  least,  the  amount 
not  yet  due  [in  this  case,  $1,064.04],  yet  the  fact  of  a  defense,  and  a  good  de- 
fense, too,  would  not  affect  the  question  as  to  what  was  the  amount  in  dis- 
pute. ♦  ♦  ♦  In  short  the  fact  of  a  valid  defense  to  a  cause  of  action,  al- 
though apparent  on  the  face  of  the  petition,  does  not  diminish  the  amount  that 
is  claimed,  nor  determine  what  is  the  matter  in  dispute;  for  who  can  say  in 
advance  that  that  defense  wUl  be  presented  by  the  defendant,  or,  if  presented, 
sustained  by  the  court?  We  do  not  mean  that  a  claim  evidently  fictitious, 
and  alleged  simply  to  create  a  Jurisdictional  amount  is  sufficient  to  give  Juris- 
diction." 

A  fortiori,  if  in  his  declaration  the  plaintiff  bona  fide  claims  over 
$2,000,  and  the  testimony  shows  that  he  cannot  sustain  the  claim  to 
the  amount  of  |2,000,  this  will  not  defeat  the  jurisdiction  or  stop 
the  machinery  of  the  court,  which  has  been  put  in  operation  to  ascer- 
tain the  fact. 

This  is  the  law,  and  is  decisive  in  this  case,  unless  it  appear  that 
the  plaintiff  fraudulently  or  falsely  overstated  his  cause  of  action  in 
order  to  secure  the  jurisdiction  of  the  court  below.    The  court  below^ 
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to  whom  the  case  was  submitted,  a  jury  having  been  waived,  found 
this  fact: 

"That  the  allegation  In  plaintiff's  narr.  that  the  defendant  was  the  owner, 
at  the  dates  therein  mentioned,  of  stock  in  said  company  of  the  par  value  of 
$2,200,  was  not  colorable,  and  had  not  been  so  stated  for  the  purpose  of 
creating  a  case  within  the  jurisdiction  of  this  court,  but  was  the  result  of  a  bona 
fide  mistake/' 

This  is  conclusive. 

'It  is  objected,"  say  the  court  in  Ryan  v.  Carter,  93  U.  S.  81,  23 
L.  Ed.  808,  "that  some  of  these  facts  were  not  warranted  by  the  evi- 
dence, but  this  is  not  the  subject  of  inquiry  here.  If  the  parties  chose 
to  adopt  this  mode  of  trial  *by  the  court  without  a  jury,'  they  are  con- 
cluded by  the  propositions  of  fact  which  the  evidence  in  the  opinion 
of  that  court  establishes.  Whether  general  or  special,  the  finding  has 
the  same  effect  as  the  verdict  of  a  jury,  and  its  sufficiency  to  sustain 
the  judgment  is  the  onlv  matter  for  review  in  this  court."  City  of 
St.  Louis  V.  Rutz,  138  U.*^  S.  226,  11  Sup.  Ct.  337,  34  L.  Ed.  941,  It  is 
true  that  exceptions  to  alleged  findings  of  facts,  because  unsupported 
bv  evidence,  present  questions  of  law  reviewable  in  courts  of  error, 
liaing  V.  Rigney,  160  U.  S.  540,  16  Sup.  Ct.  336,  40  L.  Ed.  525.  But 
findings  of  fact  made  by  the  court  below  are  binding  on  the  supreme 
court  when  there  is  any  evidence  to  support  them.  Runkle  v.  Burn- 
ham,  153  U.  S.  216, 14  Sup.  Ct  837,  38  L.  Ed.  694.  In  the  case  before 
us  there  is  some  conflict  of  evidence.  This  has  been  solved  by  the 
court  below.  Reviewing  that  evidence  for  ourselves,  we  concur  in 
its  finding.    The  judgment  of  the  circuit  court  is  affirmed. 


(99  Fed.  598.) 

WARD  et  aL  v.  CONGRESS  CONST.  CO. 

(Circuit  CJourt  of  Appeals,  Seventli  CJircuit.    February  9,  1900.) 

No.  646. 

IJNrrED  States— Right  Acquired  in  Property— Lis  Pendens. 

While  the  United  States  cannot  be  sued,  or  its  property  rights  affected 
by  a  judgment,  without  the  express  authority  of  congress,  where  it  acquires 
property  from  a  party  to  a  pending  suit  its  rights  in  such  property  are 
subject  to  the  result  of  the  litigation,  the  same  as  would  be  those  of  an 
IndiTidual. 

Judgments— MATTr.Rs  Concluded— Rights  Acquired  Pendente  Lite. 
Where  a  third  party  acquires  the  right  to  occupy  and  use  for  a  specified 
purpose  property  which  is  the  subject  of  litigation,  by  agreement  with  both 
parties  to  the  suit,  his  right  to  such  occupation  and  use  cannot  be  affected 
by  the  judgment  in  which  such  litigation  results. 

Removal  of  Causes— Suits  Removable. 

Where,  after  the  rendition  of  a  decree  in  a  suit  in  equity  In  a  state 
court  enjoining  the  erection  of  buildings  on  certain  grounds,  a  motion 
was  filed  by  the  complainant  for  an  order  restraining  a  third  person,  who 
was  not  a  party  to  the  suit,  from  violating  the  decree,  and  notice  of  such 
motion  was  served  upon  him,  the  proceeding,  in  the  absence  of  objection 
on  his  part  to  its  form,  is  equivalent  to  the  filing  of  a  supplemental  biU 
bringing  him  in  as  a  defendant,  and  is  essentially  a  new  suit,  which  he 
may  remove  to  a  federal  court,  where  ground  for  removal  exists. 
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4.  Samb— Action  to  Enjoin  Building  op  Post  Office. 

A  corporation,  in  the  performance  of  a  contract  made  with  the  secretary 
of  the  treasury  for  the  building  of  an  addition  to  a  post  office  authorized 
by  an  act  of  congress.  Is  a  person  acting  by  authority  of  a  revenue  officer 
of  the  United  States,  given  under  color  of  his  office;  and  a  suit  in  a  state 
court  against  the  corporation  to  enjoin  the  building  of  such  addition  i» 
removable  into  the  circuit  court  of  the  United  States,  under  Rev.  St.  §  643. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

George  P.  Merrick  and  S.  S.  Gregory,  for  appellants. 
S.  H.  Bethea,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

WOODS,  Circuit  Judge.  The  superior  court  of  Cook  county,  HL^ 
in  which  the  proceeding  was  begun,  issued  an  order  of  injunction 
commanding  the  appellee,  the  Congress  Construction  Company,  to 
"desist  and  refrain  from  digging  any  trench  or  ditch  in  Lake  Parky 
in  the  city  of.  Chicago,  and  ♦  ♦  ♦  from  proceeding  with  the  con- 
struction of  an  addition  to  the  temporary  post  office  or  any  other 
building  in  said  Lake  Park  until  the  further  order  of  the  court." 
The  case  having  been  transferred  by  writ  of  certiorari  to  the  cir- 
cuit court  of  the  United  States  for  the  Northern  district  of  Illinois, 
that  court  denied  a  motion  to  remand  the  cause  to  the  state  court, 
and  on  November  7,  1899,  sustained  a  motion  to  dissolve  the  in- 
junction. The  appeal  is  from  that  order.  No  question  is  made 
of  the  sufficiency  of  the  petition  for  the  writ  of  certiorari,  if,  upon 
the  facts  disclosed,  the  case  was  removable. 

The  underlying  question,  aside  from  that  of  the  jurisdiction  of 
the  court  below  over  the  subject-matter,  is  whether  the  United 
States  and  the  construction  company,  which  was  acting  by  the 
employment  and  under  the  authority  of  the  treasury  department, 
were  bound  by  a  decree  of  the  superior  court  of  Cook  county  en- 
tered on  September  14,  1896,  in  a  suit  wherein  A.  Montgomery  Ward 
and  George  R.  Thorne  were  the  complainants,  and  the  city  of  Chi- 
cago, North  Chicago  Railway  Company,  Chicago  &  West  Division 
Railway  Company,  West  Chicago  Street-Railway  Company,  Balti- 
more &  Ohio  Railroad  Company,  Illinois  Central  Railroad  Company, 
Charles  T.  Yerkes,  De  Witt  C.  Creiger,  mayor,  William  A.  Purdy, 
and  Lawrence  McGann  were  the  defendants.  That  decree  forbade 
the  erection  upon  grounds  described,  including  those  now  in  question, 
of  any  and  all  buildings  or  structures,  except  those  required  of  the 
Illinois  Central  Railroad  Company  by  an  ordinance  of  the  city  passed 
on  October  21,  1895;  but,  by  express  proviso,  nothing  in  the  decree 
was  to  be  construed  to  prohibit  or  restrain  "the  use,  occupation, 
repair,  or  necessary  enlargement"  of  the  Art  Institute,  at  the  foot 
of  Adams  street;  "and,  provided,  further,  that  the  building  now 
used  as  a  temporary  post  office  by  the  United  States  government 
shall  remain  where  the  same  is  now  located,  opposite  the  foot  of 
Washington  street,  and  it,  together  with  all  necessary  repairs  of  the 
same,  shall  be  permitted  to  remain  and  to  be  used  as  the  temporary 
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post*  office  until  a  permanent  post  office  shall  be  completed  and 
occupied  on  the  cite  bounded  by  Clark,  Adams,  Dearborn,  and  Jack- 
son streets,  in  said  city."  The  suit  in  which  that  decree  was  ren- 
dered was  commenced  in  1890,  and  while  it  was  pending,  in  1895, 
the  federal  authorities  obtained  of  the  city  and  the  owners  of  the 
property  fronting  upon  the  park  whatever  right  was  granted  for 
the  erection  of  the  temporary  post  office  at  its  present  site.  The 
contention  of  the  appellant  is  that,  though  the  United  States  waa 
not,  and  could  not  have  beeix,  made  a  party  to  the  suit,  it  was  let 
into  possession  by  the  city  of  Chicago,  which  was  a  party  defendant, 
and,  by  the  law  of  privity  and  lis  pendens,  is  bound  by  the  decree 
subsequently  rendered,  and  is  entitled  to  occupy  and  maintain  in 
proper  repair  "the  building  now  used,"  but  not,  as  in  the  case  of 
the  Art  Institute  it  was  expressly  provided,  to  make  an  addition 
or  enlargement.  To  this  contention  the  response  of  the  appellee  is — 
First,  that  the  United  States  did  not  acquire  and  does  not  hold 
possession  Under  the  city  of  Chicago,  but  under  the  appellants, 
themselves;  and,  second,  that  in  any  event  the  United  States  ought 
not  to  be  bound  by  the  decree.  The  latter  proposition  is  based  on 
the  authority  of  Stanley  v.  Schwalby,  162  U.  S.  255,  16  Sup.  Ct. 
754,  40  L.  Ed.  960.  It  was  there  declared  to  be  "a  fundamental 
principle  of  public  law,  ♦  ♦  ♦  that  no  suit  can  be  maintained 
against  the  United  States,  or  against  their  property,  in  any  court, 
without  express  authority  of  congress";  and  it  was  accordingly 
held  that  "neither  the  secretary  of  war,  nor  the  attorney  general, 
nor  any  subordinate  of  either,"  had  "been  authorized  to  waive  the 
exemption  of  the  United  States  from  judicial  process,  or  to  submit 
the  United  States  or  their  property  to  the  jurisdiction  of  the  court." 
But  it  by  no  means  follows,  and  we  think  it  not  true,  that,  if  the 
United  States  shall  choose  to  acquire  of  one  of  the  parties  to  a  suit 
an  interest  in  or  possession  of  property  already  in  litigation,  it 
will  not,  as  would  an  individual  purchaser  in  a  like  case,  take  the 
interest  or  possession  subject  to  the  result  of  the  litigation. 

The  first  proposition,  modified  to  conform  to  the  facts,  presents 
a  more  interesting  and  important  question.  The  actual  possession 
of  Lake  Park  was  held  by  the  city  of  Chicago,  but  under  condi- 
tions and  restrictions  which  forbade  the  presence  there  of  all  build- 
ings or  structures  which  would  interfere  with  the  view  from  ad- 
jacent properties.  The  owners  of  those  properties,  it  is  settled^ 
had  such  an  interest  as  enabled  them  to  maintain  suits  to  enjoin 
the  construction  or  compel  the  removal  of  forbidden  structures; 
and  in  recognition  of  that  fact  the  United  States,  after  the  giving 
of  the  consent  of  the  city,  refused  to  proceed  with  the  erection 
of  the  temporary  post  office  until  the  consent  of  the  interested  prop- 
erty owners  was  obtained.  That  consent  was  given  in  writing  by 
all  but  Ward,  who  represented  the  appellants,  and  by  him  through 
his  attorney,  and  thereafter,  with  his  knowledge,  and  without  objec- 
tion from  him,  the  building  was  erected,  but,  on  account  of  the  lack 
of  a  larger  appropriation,  upon  a  smaller  scale  than  originally 
planned;  and  the  addition  now  proposed,  it  is  conceded,  if  erected^ 
would  not  extend  beyond  the  limits  of  the  original  plan,  as  shown 
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by  the  drawings  in  existence  when  the  consent  to  the  erection  of  the 
building  was  given.  There  is,  however,  no  direct  evidence  that 
Ward  or  others  in  like  interest  saw  or  knew  of  the  drawings  or 
plans,  though  they  could  hardly  have  been  ignorant  that  such  plans 
were  customary.  It  is  fairly  inferable  that  they  and  he  had  little 
concern  on  the  subject,  and  anticipated  the  erection  of  such  struc- 
ture as  was  then  supposed  or  thereafter  should  be  found  to  be  nec- 
essary. In  respect  to  the  alleged  estoppel  by  the  decree  of  the  state 
court,  it  is,  therefore,  not  the  ordinary  case  of  a  third  party  acquir- 
ing from  one  of  the  parties  to  a  pending  suit  an  interest  in  or  pos- 
session of  the  disputed  land.  The  possession  in  this  instance  was 
taken  with  the  consent  of  both  parties  to  the  litigation,-^the  city, 
representing  the  fee,  and  the  appellant  Ward,  representing  the 
easement,  if  it  may  be  so  called,  for  the  supposed  vindication  of 
which  he  instituted  this  proceeding.  No  precedent  has  been  cited, 
but  we  are  of  opinion  that  when  both  parties  to  a  suit  consent  to 
the  putting  of  a  third  person  into  possession  for  a  specified  purpose^ 
or  to  the  acquirement  by  that  person  of  a  particular  interest  in 
the  property  which  is  the  subject  of  a  pending  litigation,  the  result 
of  the  litigation  will  not  affect  the  right,  interest,  or  possession  so 
obtained  and  held.  One  who  gets  his  right  from  both  parties 
can  be  under  no  obligation  to  observe  the  course  of  the  litigation, 
and  if,  without  his  participation,  the  final  decree,  in  an  attempt 
to  declare  his  right,  shall  define  it  inaccurately,  he  will  not  be 
bound  thereby,  and,  in  a  dispute  with  either  party,  will  be  at  liberty 
to  assert  the  right  actually  acquired.  It  follows  that,  if  the  decree 
of  the  superior  court  should  be  construed  to  forbid  any  enlarge- 
ment of  the  temporary  post  office  as  it  stood  when  the  decree  was 
entered,  the  restriction  is  without  effect,  and  if  the  consent  of  the 
plaintiffs  in  error,  as  originally  given,  was  broad  enough  to  include 
additions  to  the  present  structure,  they  may  be  erected.  That  such 
was  the  original  intention  and  understanding,  we  have  no  doubt. 
If  nothing  was  said  on  the  subject,  that  intention  nevertheless 
should  be  imputed,  because  nothing  else  could  have  been  reasonable. 
Chicago  is  not,  and  was  not  expected  to  be,  stationary;  and  from 
the  fact  that  the  arrangement  was  merely  temporary,  yet  likely 
to  continue  for  a  number  of  years,  it  must  have  been  contemplated 
that,  to  begin  with,  the  building  should  be  made  as  small  as  prac- 
ticable, and  whenever  necessary  should  be  enlarged. 

There  remains  the  question  of  jurisdiction.  Was  the  case  re- 
movable from  the  state  court  to  the  federal  court?  The  proceeding 
seems  to  have  been  begun  by  a  notice  entitled  in  the  case  already 
mentioned,  of  A.  Montgomery  Ward  et  al.  v.  City  of  Chicago  et  al., 
signed  by  the  solicitor  of  the  complainants  and  addressed  to  Gus- 
tave  Ehrhardt,  president,  Fred  A.  Britton,  secretary,  and  G.  K. 
Williams,  superintendent,  of  the  Congress  Construction  Company, 
whereby  they  were  notified  that  on  September  16,  1899,  at  an  hour 
and  place  stated,  in  the  room  occupied  as  a  court  room  by  Judge 
Brentano,  the  solicitor  would  ask  a  rule  against  them,  and  each  of 
them,  to  show  cause  why  they  should  not  be  attached  for  contempt 
of  court  for  violation  of  the  decree  and  injunction  in  that  cause,  and 
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that  at  the  same  time  he  (the  solicitor)  would  ask  that  they,  and 
each  of  them,  be  ordered  to  desist  and  refrain  from  digging  any 
trench,  erecting  any  building,  or  placing  any  obstruction  whatever 
on  Lake  Park,  according  to  the  decree  of  said  court,  and  upon 
the  said  motion  would  read  the  affidavit  of  George  Gascoigne,  a 
copy  of  which  was  served  with  the  notice.  Thereafter,  on  the  day 
named,  without  appearance  for  or  representation  of  the  construction 
company  or  the  United  States,  the  court  entered  the  injunction, 
which,  after  the  transfer,  the  court  below  dissolved.  Upon  the 
docketing  of  the  case  in  the  court  below,  and  after  entry  of  the 
motions  to  remand  and  to  dissolve  the  injunction,  the  parties  joined 
in  a  stipulation  containing  the  provision  "that  upon  the  hearing  of 
these  motions  the  issues  involved  in  said  petition  shall  be  limited 
strictly  to  the  restraining  order  of  September  16,  1899,  and  that  the 
decision  of  said  issues  growing  out  of  said  order  of  September  16, 
1899,  shall  in  no  wise  affect  said  original  decree,"  etc.  It  was  there- 
fore simply  a  case  of  injunction  obtained  upon  a  motion  which 
served  the  purpose  of  a  supplemental  bill  designed  to  bring  before 
the  court  an  omitted  party,  who,  before  the  rendition  of  the  decree, 
could  have  been  brought  in  only  by  amendment  of  the  bill.  Story, 
Eq.  PL  §§  334,  335.  But  a  party  thus  brought  in,  who  was  in  no 
way  bound  by  the  original  decree,  it  is  evident,  must  be  deemed 
to  have  the  same  right  to  ask  a  removal  as  if  he  had  been  made  a 
party  at  first;  and,  indeed,  a  better  right,  since  there  can  arise  no 
question  of  the  separability  of  his  interests  from  those  of  the  orig- 
inal defendants.  It  may  be  that  the  motion  and  the  notice  in  this 
case  were  not  regular  or  adequate  substitutes  for  a  supplemental 
bill  and  subpoena,  but  the  appellee  was  not  bound  to  dispute  their 
sufficiency  before  applying  for  a  removal,  and  whatever  question 
in  relation  thereto  might  have  been  raised  in  the  court  below  prob- 
ably was  waivtd  by  the  agreement  of  the  parties  to  limit  the  hear- 
ing in  that  court  "to  the  restraining  order  of  September  16,  1899." 
In  its  essence,  the  proceeding  was  a  new  suit  or  new  application  for 
an  injunction  against  a  new  party,  rather  than  an  ancillary  pro- 
ceeding for  contempt  of  the  original  injunction  against  a  party 
bound  thereby. 

Touching  this  question  a  number  of  decisions  have  been  cited, 
or  have  come  under  observation.  In  Chapman  v.  Barger,  4  Dill. 
557,  Fed.  Cas.  No.  2,603,  after  a  judgment  in  favor  of  the  plaintiff 
in  ejectment,  the  defendant,  as  permitted  by  the  statute  of  Iowa, 
filed  a  petition  for  betterments,  and  thereupon  the  plaintiff  present- 
ed a  petition  for  the  removal  of  the  cause.  The  ruling  of  the  court 
(Judge  Dillon  presiding)  was  that  the  motion  of  the  defendant  was 
"essentially  a  part  of,  and  ancillary  to,  the  main  suit."  "The  main 
suit,"  it  was  added,  "is  at  an  end,  and  a  judgment  has  been  rendered 
therein  in  the  state  court.  That  judgment  must  remain  in  the  state 
court.  It  cannot  be  brought  here.  The  petition  of  the  occupying 
claimant  (whose  rights  are  wholly  statutory)  is  a  dependence  on  the 
main  suit,  and  cannot  be  separately  removed." 

In  Webber  v.  Humphreys,  5  Dill.  223,  Fed.  Cas.  No.  17,326,  a  mo- 
tion, under  the  Missouri  statute,  for  execution  against  a  stockholder 
39  C.O.A.^3 
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after  return  of  execution  against  a  corporation  nulla  bona,  was  held 
not  to  be  a  "suit  at  law  or  in  equity,"  within  the  meaning  of  the 
statute  providing  for  the  removal  of  causes,  and  therefore  not  re- 
movable. Reference  is  made  in  the  opinion  to  the  preceding  case, 
and  to  West  v.  Aurora  City,  6  Wall.  139,  18  L.  Ed.  819,  and  the 
court  says: 

**Thl8  is  not  an  independent  suit.  It  is  a  mere  sequence,  dependency,  or 
supplemental  proceeding,  based  on  the  statute,  as  a  nieans  of  enforcing  the 
judgment  of  the  state  court.  *  *  *  As  well  might  it  be  attempted  to  remove 
proceedings  under  an  execution  upon  a  Judgment  in  a  state  court." 

In  Salem  &  L.  R.  Co.  v.  Boston  &  L.  R.  Co.,  Fed.  Cas.  No.  12,219, 
decided  in  1857,  Judge  Curtis  held  that  a  petition  for  a  writ  of  cer- 
tiorari to  remove  a  cause  must  state  facts  to  enable  the  court  to 
determine  whether  the  case  is  within  the  provisions  of  the  act  un- 
der which  removal  is  sought. 

In  W^est  V.  Aurora  City,  6  Wall.  139,  18  L.  Ed.  819,  the  plaintiffs 
in  the  original  action,  upon  the  filing  of  a  counterclaim  by  the  de- 
fendants, dismissed  their  complaint,  and  sought  a  removal  of  the 
case  on  the  theory  that  by  dismissing  their  action  they  became  de- 
fendants to  an  action  on  the  counterclaim,  and,  being  nonresidents 
of  the  state,  were  entitled  to  a  removal.  The  circuit  court  remanded 
the  case,  and  that  ruling  the  supreme  court  affirmed,  concluding  its 
opinion  with  this  dictum: 

*'A  suit  removable  from  a  state  court  must  be  a  suit  regularly  commenced 
by  a  citizen  of  the  state  in  which  the  suit  is  brought  by  process  served  upon 
a  defendant  who  is  a  citizen  of  another  state,  and  who.  if  he  does  not  elect  to 
remove,  is  bound  to  submit  to  the  jurisdiction  of  the  state  court" 

In  Bank  v.  Turnbull,  16  Wall.  190,  21  L.  Ed.  296,  execution  on  a 
judgment  in  a  state  court,  to  which  Turnbull  &  Co.  were  not  par- 
ties, had  been  levied  upon  goods  which  Turnbull  &  Co.  claimed  to 
be  theirs;  and,  the  state  court  having  on  their  motion  ordered  an 
issue  in  which  they  should  be  deemed  to  be  the  plaintiffs  to  deter- 
mine the  title,  they  obtained  of  the  United  States  circuit  court  an 
order  for  the  removal  of  the  cause.  The  supreme  court  (Justice 
Strong  dissenting)  held  that,  conceding  it  to  be  a  suit,  the  proceed- 
ing was  merely  auxiliary  to  the  original  action,  and  not  removable. 

In  Barrow  v.  Hunton,  99  U.  S.  80,  25  L.  Ed.  407,  it  was  held  that 
an  action  of  nullity  in  Louisiana,  wherein  it  was  sought  to  nullify 
a  judgment  for  reasons  of  form,  was  auxiliary  to  the  principal  action, 
and  not  removable.  In  the  opinion  is  found  this  important  expres- 
sion : 

"The  character  of  the  cases  themselves  is  always  open  to  examination  for 
the  purpose  of  determining  whether,  ratione  materise.  the  courts  of  the  United 
States  are  competent  to  take  jurisdiction  thereof.  State  rules  on  the  subject 
cannot  deprive  them  of  it." 

In  Bondurant  v.  Watson,  103  TJ.  S.  281,  26  L.  Ed.  447,  a  suit  by 

A.  to  enjoin  the  levying  of  an  execution  on  a  judgment  in  favor  of 

B.  against  C.  upon  A.'s  land  was  declared  removable;  and  Bank 
v.  Turnbull,  16  Wall.  190,  21  L.  Ed.  296,  was  declared  not  in  point, 
the  court  saying: 
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"That  was  a  statutory  proceeding  to  try  in  a  summary  way  the  title  to  per- 
sonal property  seized  on  execution.  It  was  nothing  more  than  a  method  pre- 
scribed by  the  law  to  enable  the  court  to  direct  and  control  Its  own  process, 
and,  as  decided  by  this  court,  was  merely  auxiliary  to,  and  a  graft  upon,  the 
original  action." 

The  definition  of  a  suit  quoted  from  the  opinion  in  West  v.  Aurora 
City  was  good  enough  for  the  purposes  of  that  case,  but  a  better 
one  was  given  by  Chief  Justice  Marshall  in  Weston  v.  City  Council 
of  Charleston,  2  Pet.  464,  7  L.  Ed.  486,  where  he  said: 

"The  term  Is  certainly  a  very  comprehensive  one,  and  is  said  to  apply  to  any 
proceeding  in  a  court  of  justice  by  which  an  Individual  pursues  that  remedy 
In  the  court  of  justice  which  the  law  affords  him.  The  modes  of  proceeding 
may  be  various,  but,  if  the  right  is  litigated  between  the  parties  in  a  court  of 
justice,  the  proceeding  by  which  the  decision  Is  sought  is  a  suit" 

This  definition  is  approved  in  Holmes  v.  Jennison,  14  Pet.  540, 
10  L.  Ed.  579;  Case  of  Sewing-Mach.  Cos.,  18  Wall.  553,  585,  21  L. 
Ed.  914;  Kohl  v.  U.  S.,  91  U.  S.  367,  375,  23  L.  Ed.  449;  New  Orleans, 
M.  &  T.  R.  Co.  v.  Mississippi,  102  U.  S.  135,  26  L.  Ed.  96;  Upshur  Co. 
V.  Rich,  135  U.  S.  467,  474,  10  Sup.  Ct.  651,  34  L.  Ed.  196,  and  cases 
there  cited;  W^ilson  v.  Seligman,  144  U.  S.  41,  12  Sup.  Ct.  541,  36 
L.  Ed.  338;  Mooney  v.  Manufacturing  Co.,  34  U.  S.  App.  581,  18 
C.  C.  A.  421,  72  Fed.  32.  See,  also.  Iron  Co.  v.  Bates  (C.  C.)  56  Fed. 
737;  In  re  The  Jarnecke  Ditch  (C.  C.)  69  Fed.  161,  and  other  cases 
cited  in  2  Notes,  U.  S.  Rep.  557.  In  McCullough  v.  Large  (C.  C.) 
20  Fed.  309,  it  was  held  that  a  rule  upon  a  United  States  internal 
revenue  collector,  granted  by  a  state  court  upon  the  petition  of  the 
sheriff,  to  show  cause  why  an  attachment  should  not  issue  against 
him  for  contempt  of  the  process  of  the  court,  in  refusing  to  permit 
the  sheriff  to  enter  a  bonded  warehouse  and  seize  in  execution  whis- 
kies held  therein  for  internal  revenue  tax,  was  a  civil  suit  removable 
into  the  United  States  circuit  court  under  section  643  of  the  Re- 
vised Statutes. 

While  the  proceeding  now  in  question  evidently  was  intended  to 
be  auxiliary  to  the  decree  of  the  state  court,  and  was  so  in  form, 
yet  in  fact,  ratione  materiae,  it  was  not  of  that  character.  It  was 
brought  against  a  corporation  or  its  officers,  who  were  not  parties 
to  that  decree,  nor  bound  thereby  by  reason  of  privity  to  the  de- 
fendants or  any  of  them;  and  the  order  of  injunction  entered  can 
be  regarded  only  as  an  attempt  to  bind  a  new  party  which  was  not 
affected  by  the  original  order.  Whether,  under  the  state  practice, 
it  was  regular  and  permissible,  after  final  decree  against  the  original 
defendants,  to  bring  in  a  new  party  by  motion,  as  was  done  in  this 
instance,  and  obtain  against  it  a  preliminary  injunction,  as  if  it 
had  been  named  a  defendant  in  the  bill,  as  already  suggested,  need 
not  be  considered,  and  the  party  so  brought  in  was  not  bound  to 
inquire.  The  company  might  have  waived  service,  and  on  being 
brought  into  the  case  as  it  was,  and  finding  the  court  asserting  juris- 
diction over  it,  it  had  the  same  right  to  ask  a  removal  as  it  would 
have  had  if  it  had  been  named  originally  in  the  bill,  and  brought 
in  by  process  duly  served  before  the  decree  against  the  other  par- 
ties. As  against  it,  there  had  been  no  decree,  and  the  motion  for 
an  injunction  was  a  new  proceeding. 
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The  right  of  removal  is  rested  by  counsel  upon  section  643  of 
the  Revised  Statutes,  which  provides  as  follows: 

"When  any  civil  suit  or  criminal  prosecution  is  commenced  in  any  court  of  a 
state  against  any  otflcer  appointed  under  or  acting  by  autliority  of  any  revenue 
law  of  the  I'nited  States  now  or  hereafter  enacted,  or  against  any  parson 
acting  under  or  by  authority  of  any  such  officer,  on  account  of  any  act  done 
under  color  of  his  office,  or  of  any  such  law,  or  on  account  of  any  right,  title  or 
authority  claimed  by  such  officer  or  other  person  under  any  such  law  *  *  * 
the  said  suit  or  prosecution  may  at  any  time  before  the  trial  or  final  hearing 
thereof  be  removed  for  trial  into  the  circuit  court,"  etc. 

The  record  shows  a  contract  made  by  the  secretary  of  the  treas- 
ury with  the  Congress  Construction  Company  for  the  building  of 
the  proposed  addition  to  the  post  office  in  pursuance  of  the  acts  of 
July  1,  1898,  and  March  3,  1899  (30  Stat.  597,  1074),  by  which  ap- 
propriations were  made  for  the  construction  thereof.  The  provision 
in  section  643  for  the  removal  of  causes  has  been  liberally  construed, 
as,  for  manifest  reasons,  it  should  be.  In  Warner  v.  Fowler,  4 
Blatchf.  311,  29  Fed.  Cas.  255,  where  the  action  was  against  a  post- 
master for  refusal  to  deliver  a  letter  to  the  plaintiff,  the  action 
was  held  to  be  removable;  and  the  decision  was  cited  with  ap- 
proval in  U.  S.  v.  James,  13  Blatchf.  207,  26  Fed.  Cas.  577.  These 
cases,  it  is  true,  were  decided  at  circuit;  but  they  seem  to  be  justi- 
fied by  the  decision  of  the  supreme  court  in  U.  S.  v.  Bromley,  12  How. 
88,  13  L.  Ed.  905,  where,  in  an  action  of  debt,  founded  on  the  tenth 
section  of  the  post  office  law  of  March  3,  1845  (5  Stat.  736),  that  act 
was  held  to  be  a  revenue  law  of  the  United  States.  The  case  of  U. 
S.  V.  Norton,  91  U.  S.  569,  23  L.  Ed.  454,  is  cited  to  the  contrary, 
but  that  was  a  criminal  case,  in  which  the  question  was  whether 
in  a  prosecution  under  the  act  of  May  17,  1864  (13  Stat.  76),  for 
the  establishment  of  the  postal  money-order  system,  the  limitation 
of  two  years  prescribed  by  the  act  of  April  30,  1790  (1  Stat.  119, 
§  32),  should  be  applied,  or  the  limitation  of  five  years  prescribed 
by  the  act  of  March  26,  1804  (2  Stat.  290,  §  3),  concerning  '^crimes 
arising  under  the  revenue  laws  of  the  United  States'' ;  and,  in  ac- 
cord with  the  rule  of  strict  construction  in  favor  of  liberty,  it  was 
held  that  the  money  order  law  was  not  a  revenue  law,  within  the 
meaning  of  the  act  of  March  26,  1804.  But  in  the  opinion  the  cases 
of  U.  S.  V.  Bromley  and  U.  S.  v.  Fowler,  supra,  were  referred  to, 
and  declared  "clearly  distinguishable,  with  respect  to  the  grounds 
upon  which,  the  judgment  proceeded."  Our  conclusion  is  that  the 
jurisdiction  of  the  court  below  was  complete,  and  that  its  order  dis- 
solving the  injunction  should  be  affirmed. 

SEAMAN,  District  Judge  (concurring).  The  application  to  enjoin 
the  work  of  enlarging  the  temporary  post-office  building  rests  on 
no  substantial  ground,  and  the  order  thereupon  of  the  court  below 
is  clearly  sustainable  if  a  case  was  presented  for  its  removal  from 
the  superior  court  of  Cook  county.  Unquestionably  the  jurisdiction 
of  the  United  States  court  to  that  end  must  be  conferred  by  stat- 
ute, but  "the  right  and  duty  of  the  national  government  to  have  its 
constitution  and  laws  interpreted  and  applied  by  its  own  judicial 
tribunals,"  and  to  thus  protect  its  officers  and  agents  lawfully  en- 
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gaged  in  the  execution  of  its  enactments,  is  well  established.  Mayor 
V.  Cooper,  6  Wall.  247,  253,  18  L.  Ed.  851;  Tennessee  v.  Davis,  100 
U.  S.  257,  265,  25  L.  Ed.  648.  Such  removal  from  a  state  court  is 
not  in  the  nature  of  appellate  jurisdiction,  but  a  mode  of  acquiring 
original  jurisdiction  of  a  cause  within  federal  cognizance.  Rail- 
way Co.  V.  WTiitton's  Adm'r,  13  Wall.  270,  287,  20  L.  Ed.  571.  The 
operations  against  which  the  injunctional  order  of  the  state  court 
was  directed  were  conducted  under  the  authority  of  the  secretary 
of  the  treasury,  in  purported  execution  of  the  acts  of  congress  pro- 
viding for  an  addition  to  the  post-office  building.  It  is  true  that 
no  invasion  of  private  rights  of  occupancy  was  thereby  author- 
ised, and  that  none  could  be  authorized  except  through  legal  con- 
demnation, but  such  rights  were  clearly  determinable  in  the  federal 
courts,  if  the  statute  so  provided;  and  I  concur  in  the  opinion  that 
section  643  of  the  Revis^  Statutes  is  applicable  to  the  case  at  bar, 
and  that  removal  was  proper.  The  tests  are  (1)  that  the  secretary 
of  the  treasury,  by  whom  the  work  was  ordered,  was  an  officer  ad- 
ministering the  revenue  laws  of  the  United  States,  acting  "under 
color  of  his  office,"  and  not  that  the  act  in  question  related  to  "the 
raising  of  revenues"  (vide  U.  S.  v.  James,  13  Blatchf.  207,  Fed.  Cas. 
No.  15,464;  and  (2)  that  new  proceedings  were  pending  in  a  state 
court  against  such  action,  wherein  hearing  was  open  to  such  officer 
and  his  agents.  Both  tests  are  satisfied,  within  the  authorities  cited 
in  the  opinion. 
It  is  therefore  ordered  that  the  decree  below  be  affirmed. 
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(99  Fed.  1003.) 

CIMIOTTI  UXHAIRING  CO.  v.  AMERICAN  UNHAIRING  MACH.  CO. 
SAME  V.  MISCHKE.  (Circuit  Court  of  Appeals,  Second  Circuit.  January  25, 
1900.)  Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  Motions  to  remand  both  causes  to  the  circuit  court  In 
order  to  enable  that  court  to  entertain  motion  for  rehearing.  See  98  Fed.  297. 
Henry  Schreiber,  for  the  motion.  Louis  C.  Raegener,  opposed.  Before  WAL- 
LACE, LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  Such  an  order  as  that  prayed  for  cannot  be  made  on  the 
application  of  the  parties  or  either  of  them.  The  court  below  alone  can  make 
the  request.    Roemer  v.  Simon,  91  U.  S.  149,  23  L.  Ed.  267. 


(99  Fed.  1003.) 


DEXTER  ▼.  KELLAS.  (Circuit  Court  of  Appeals,  Second  Circuit.  Jan- 
nary  30,  1900.)  No.  98.  In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York.  Sumner  B.  Styles,  for  plaintiff  In 
error.  Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges.  No 
opinion.    Order  affirmed  In  open  court. 
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(99  Fed.  1003.) 

FONG  CHONG  PAN  v.  UNITBD  STATES.  (Circuit  Court  of  Appeals,  Ninth 
Circuit.  February  5.  1900.)  No.  585.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Clallfomla.  E.  J.  Banning,  Aast. 
U.  S.  Atty.    Dismissed  pursuant  to  subdivision  1  of  the  sixteenth  rale. 


(99  Fed.  1003.) 

GERMAN  SAVINGS  &  LOAN  SOC.  et  al.  v.  NORTHWEST  GENERAL 
ELECTRIC  CO.  (Circuit  Court  of  Appeals.  Ninth  Circuit.  January  8,  1900.) 
No.  446.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon.  Milton  W.  Smith,  for  appellants.  Ralph  £.  Moody,  for  appellee. 
Dismissed  pursuant  to  stipulation  of  counsel. 


(99  Fed.  1003.) 

THE  HOWARD  CARROLL.  (Circuit  Court  of  Appeals,  Second  Circuit 
March  14,  1900.)  No.  89.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Robt.  D.  Benedict,  for  appel- 
lant Wilhelmus  Mynderse.  for  appellee.  Before  WALLACE,  LACOMBE, 
and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  We  have  carefully  examined  the  record  hi  this  cause,  and 
have  reached  the  conclusion  that  the  decree  of  the  district  court  be  affirmed, 
with  Interest  and  costs. 


(99  Fed.  1004.) 

ILLINOIS  CENT.  R.  CJO.  V.  BOUSLOG.  (Circuit  Court  of  Appeals,  Fifth 
Circuit.  March  5,  1900.)  No.  853.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana.  Girault  Farrer,  for  plain- 
tiff In  error.  Chas.  S.  Rice,  A.  E.  Billings,  and  R.  B.  Montgomery,  for  defend- 
ant in  error.    Before  PARDEE  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.    The  Judgment  of  the  circuit  court  In  this  case  Is  aflOlrmed. 


(99  Fed.  1004.) 

LAWRENCE  v.  GRAND  RAPIDS  SAV.  BANK.  (Circuit  Court  of  Appeals, 
Sixth  Circuit.  November  15,  1899.)  No.  702.  In  Error  to  the  Circuit  (>)urt 
of  the  United  States  for  the  Western  District  of  Michigan.  N.  A.  Fletcher, 
for  plaintiff  In  error.  Willard  A.  Keeney,  for  defendant  in  error.  No  opinion. 
Affirmed. 


(99  Fed.  1004.) 

LEDOUX  V.  FORRESTER  et  al.  (Circuit  Court  of  Appeals,  Ninth  Circuit 
January  8.  1900.)  No.  568.  Appeal  from  the  Circuit  CJourt  of  the  United 
States  for  the  Eastern  Division  of  the  District  of  Washington.  W.  B.  Hey- 
burn,  Littleton  Price.  E.  M.  Heyburn,  and  L.  A.  Doherty,  for  appellant  Al- 
bert Allen,  for  appellees.  Dismissed  pursuant  to  stipulation  of  counsel.  See 
(C.  C.)  91  Fed.  000. 
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(99  Fed.  1005.) 

THE  MELROSE.  JONES  v.  OGILVIE.  (Circuit  Court  of  Appeals.  Sixth 
Circuit  November  16,  1899.)  No.  730.  Appeal  from  tlie  District  Court  of 
the  United  States  for  the  Eastern  District  of  Michigan.  F.  S.  Masten,  for 
appellant    John  H.  Goff,  for  appellees.    No  opinion.    Affirmed. 


(99  Fed.  1005.) 

BUNOR  V.  JONES.  (Circuit  Court  of  Appeals,  Sixth  Circuit  November 
15,  1899.)  No.  713.  Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio.  J.  R.  Shindel,  for  appellant  H.  P.  Lloyd,  for 
appellee.    No  opinion.    Reversed. 


(99  Fed.  1005.)      ' 

NEW  ENGLAND  R.  CO.  v.  CONROY.  (Circuit  Ck)urt  of  Appeals.  First 
Circuit)  Question  of  law  certified  to  the  supreme  court  of  the  United  States. 
See  20  Sup.  Ct  85,  Adv.  S.  U.  S.  85,  44  L.  Ed.  — . 


(99  Fed.  1005.) 

SCHNELLER  v.  NEW  ORLEANS  &  N.  E.  R.  CO.  (Circuit  Court  of  Appeals, 
Fifth  Circuit  March  5.  1900.)  No.  792.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  ot  Louisiana.  J.  J.  Prowell  and 
Carroll  &  Carroli,  for  plaintiff  in  error.  H.  H.  Hail,  for  defendant  in  error. 
Before  PARDEE  and  SHELBY,  CHrcult  Judges. 

PER  CURIAM.  The  Judgment  of  the  circuit  court  In  this  cause  is  af- 
firmed. 


(99  Fed.  1006.) 

STANDRIDGE  et  al.  v.  SUPREME  LODGE  ORDER  OF  (K)LDEN  CHAIN. 
(Circuit  Court  of  Appeals,  Fifth  Circuit.  January  30,  1900.)  No.  907.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Georgia.    Doclieted  and  dismissed  pursuant  to  the  sixteenth  rule. 


(99  Fed.  1006.) 

TENNESSEE  COAL,  IRON  &  RAILROAD  CO.  v.  PIERC?B.  PIERCE  v. 
TENNESSEE  COAL,  IRON  i  RAILROAD  CO.  (Circuit  Court  of  Appeals, 
Fifth  Circuit.  February  13,  1900.)  No.  846.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Alabama.  W.  A.  Percy  and 
W.  L  Grubb,  for  Tennessee  Coal.  Iron  &  Railroad  Co.  W.  A.  Gunter,  for 
Pierce.    Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  case  has  heretofore  been  before  this  court  (52  U.  S.  App. 
555,  26  C.  C.  A.  632,  81  Fed.  814).  and  before  the  supreme  court  of  the  United 
States  (173  U.  S.  1, 19  Sup.  Ct  335,  43  L.  Ed.  591),  and  the  main  propositions  of 
law  involved,  including  the  rule  of  damages,  have  been  conclusively  settled.  On 
the  last  trial  in  the  circuit  court  the  trial  Judge  made  rulings  on  both  sides, 
which  are  here  made  the  basis  of  51  assigned  errors.  Forty-five  of  them  re- 
late to  Instructions  to  the  jury,  given  and  refused.  It  is  unnecessary  to  pass 
specifically  upon  these  rulings,  and  we  only  observe  In  relation  thereto  that. 
If  they  were  erroneous,  there  was  practically  a  compensation  of  errors, 
for  none  of  them  seem  to  have  misled  the  jury  from  the  law  and  facts  of 
the  case.    The  general  charge  given  by  the  trial  judge  appears  to  be  full. 
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and  to  cover  the  law  of  the  ease,  and  the  verdict  of  the  Jury  does  substantial 
justice  between  the  parties.  No  useful  purpose  will  be  subserved  by  a  pro- 
longation of  the  litigation.  The  Judgment  of  the  circuit  court  is  affirmed  on 
both  writs,  and  the  cotta  will  be  apportioned  accordingly. 


(99  Fed.  1006.) 


TBXAS  St  P.  RY.  CO.  T.  REISS  et  al.  (Orcult  Court  of  Appeals.  Second 
Circuit.  March  16,  1900.)  No.  150.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  Rush  Taggart,  for  plain- 
tiff in  error.  Treadwell  Cleveland,  for  defendants  in  error.  Before  WAL- 
LACE and  SHIPMAN,  Circuit  Judges.  No  opinion.  Judgment  affirmed  on 
the  opinion  in  the  former  appeal    89  C.  C.  A.  149,  98  Fed.  533. 


(99  Fed.  1006.) 


TULLIS  T.  LAKE  ERIE  &  W.  R.  (X).  (Circuit  Court  of  Appeals,  Seventh 
Circuit)  Questions  of  law  certiflea  to  the  supreme  court  of  the  United 
States.    See  20  Sup.  Ct  130,  Adv.  S.  U.  S.  136,  44  L.  Ed.  — ,  175  U.  S.  348. 


(99  Fed.  1006.) 


UNITED  STATES  v.  DALLES  MILITARY  ROAD  CO.  et  al.  (Circuit 
Court  of  Appeals,  Ninth  Circuit  February  14,  1900.)  No.  434.  Appeal  from 
the  Circuit  CSourt  of  the  United  States  for  the  District  of  Oregon.  John  H. 
Hall,  U.  S.  Atty.  Huntington  &  Wilson,  G.  G.  Gammons,  R.  B.  Lamson, 
Barln  &  Ward,  Seneca  Smith,  J.  K.  Kelly,  Richard  Nixon,  Chester  V.  Dolph, 
Carey  &  Mays,  and  P.  Tillinghast,  for  appellees.    Dismissed. 


(99  Fed.  1007.) 


In  re  VIETOR  et  al.  (Circuit  Court  of  Appeals,  Second  Circuit  March  13, 
1900.)  No.  131.  Petition  to  Review  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Sidney  H.  Stuart,  for  peti- 
tioner. Alex.  Blumensteil,  for  respondent  Before  WALLACE,  LACOMBE, 
and  SHIPMAN,  Circuit  Judges.  No  opinion.  Order  modified  in  open  court 
See  38  O.  C.  A.  701,  97  Fed.  989. 


(99  Fed.  1007.) 


WESTENFELDER  v.  GREEN  et  al.  (Circuit  (>>urt  of  Appeals,  Ninth  Cir- 
cuit January  8,  1900.)  No.  423.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon.  Dismissed  upon  consent  of  counsel 
for  appeUant.  See  (C.  C.)  76  Fed.  925;  (C.  C.)  78  Fed.  892;  31  C.  C.  A.  596r 
87  Fed.  1006;  33  C.  C.  A.  689,  91  Fed.  1006. 


(99  Fed.  1007.) 


WESTERN  RY.  OF  ALABAMA  v.  LAW.  (Circuit  Court  of  Appeals,  Fifth 
Circuit.  February  12,  1900.)  No.  854.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Georgia.  (5eo.  P.  Harrison,  for 
plaintiff  in  error.  Hoke  Smith,  for  defendant  in  error.  Dismissed  on  stipula- 
tion  of  counseL    See  (C.  C.)  91  Fed.  817. 

End  of  Cases  in  Vol.  89. 
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ACCOUNT. 

Acconnting  by  receiver,  see  **Receiver8,"  §  3. 

ACTION. 

Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statutes,  see  ''Limitation  of  Actions." 

Particular  causes  or  grounds  of  action,  see  "Death,"  |  1;    'Insurance,"  |  0; 
"Libel  and  Slander,"  §  3;   "Negligence,"  §  1. 

forms  of  action,  see  "Assumpsit,  Action  or*;   "Ejectment" 

Particular  forms  of  special  relief,  see  "Quieting  Title";  "Specific  Performance." 

determination  of  adverse  claims  to  real  property,  see  "Quieting  Title." 

establishment  of  boundaries,  see  "Boundaries,"  §  2. 

foreclosure  of  mortgage,  see  "Mortgages,"  §  2. 

removal  of  cloud  on  title,  see  "Quieting  Title." 

Particular  proceedings  in  action,  see  "Damages";    "Dismissal  and  Nonsuit"; 

"Evidence";    "Judgment";    "Jury";    "Limitation  of  Actions";    "Pleading"; 

"Removal  of  Causes";   "Trial." 

—  remedies  in  or  incident  to  actions,  see  "Attachment";    "Garnishment"; 
"Receivers." 

Review  of  proceedings,  see  "Appeal  and  Error";  "Exceptions,  Bill  of." 
Suits  in  admiralty,  see  "Admiralty";   "Collision,"  §  3;   "Salvage,"  §  2. 
in  equity,  see  "Equity." 

I   1,    Conunenoement,  proseontioii,  and  terminatioii. 

Plaintiff,  not  having  the  right  ^o  sue  on  such  portion  of  its  claim  at  the 
time  it  commenced  its  first  suit,  could  not  be  required  to  introduce  its  cause 
of  action  thereon  into  such  suit  by  amendment  after  the  same  accrued. 

— Claflin  &  Kimball  v.  Mather  Electric  Co.,  98  Fed.  609 

39  0.  0.  A.  241 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

ADJUSTMENT. 

Of  loss  within  insurance  policy,  see  "Insurance,"  S  5. 

ADMINISTRATION. 

Of  property  by  receiver,  see  "Receivers,"  S  2. 

ADMIRALTY. 

See  "ColUslon";  "Maritime  Liens";   "Salvage";   "Shipping";   'Towage." 

i    1.    Jurisdiotion. 

Admiralty  has  Jurisdiction  of  an  action  for  injury  to  one  descending  from 
a  ship  to  a  wharf  by  means  of  the  ladder  provided  therefor,  caused  by  the 
39  CCA.  (681) 
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ladder  being  negligently  left  unfastened  to  the  rail  of  the  yessd,  it  having 
slipped  along  the  rail  while  he  was  descending,  and  he  being  thrown  upon 
the  wharf,  and  injured  there. 

—The  Strabo.  98  Fed.  998 39  a  C.  A.  375 

ADMISSIONS. 

As  evidence,  see  ''Evidence/'  S  2. 

ADVERSE  CLAIIM. 

To  real  property,  see  "Quieting  Title.** 

ADVERSE  POSSESSION. 

f   1*    Hatvre  amd  requisites. 

The  possession  of  a  grantee  on  a  condition  subsequent  although  such 
condition  is  not  performed  within  the  time  it  should  hate  been,  cannot  be 
considered  adverse  to  his  grantor  so  long  as  the  land  remains  vacant, 
and  the  grantee  has  done  nothing  to  indicate  that  he  does  not  intend  to 
some  time  comply  with  the  condition. 

—Union  Pac.  Ry.  Co.  v.  Cook,  98  Fed.  281;   Cook  v.  Union  Pac.  Ry. 
Co.,   Id 39  C.  O.  A.  86 

AFFREIGHTMENT. 

Contracts,  see  "Shipping,"  S  2. 

AGREEMENT. 

See  "Contracts." 

AIDER  BY  VERDICT. 

In  civil  actions,  see  "Pleading,"  S  3. 


See  "Pleading,"  ft  2. 


AMENDMENT. 
APPEAL  AND  ERROR. 


See  "Exceptions,  Bill  of.'* 

Review  of  proceedings  in  bankruptcy,  see  "Bankruptcy,**  S  4. 

f   1.    Deoisions  roTiewable. 

After  having  orally  approved  the  report  of  a  committee  selected  to  ap- 
praise the  value  of  real  estate  in  condemnation  proceedings,  the  cause 
was  continued.  At  the  succeeding  term  a  formal  Judgment  was  entered 
on  the  award,  which  was  subsequently,  at  the  same  term,  vacated,  and 
the  award  of  the  committee  set  aside.  Held  that,  conceding  the  action  of 
the  court  in  setting  aside  the  award  to  have  been  erroneous.  It  was  not 
without  Jurisdiction  or  void,  and  hence  there  was  no  final  decision  in  the 
cause  which  could  be  reviewed  on  a  writ  of  error. 

-Judson  V.  Gage,  98  Fed.  540 39  C.  C.  A  156 
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BIrror  cannot  be  predicated  of  an  opinion  or  reason  given  by  the  court 
for  a  ruling,  but  must  be  of  the  ruling  itself. 

—Patting  V.  Spring  VaUey  Coal  Co.,  98  Fed.  811 39  O.  C.  A.  308 

An  order  denying  a  motion  for  new  trial  is  not  reviewable  by  writ  of 
error  in  the  federal  courts. 

— Neidlinger  v.  Yoost,  99  Fed.  240 •.39  C.  C.  A.  494 

A  decree  in  favor  of  persons  not  technically  parties  to  the  suit,  but  whose 
appointment  and  employment  therein  had  been  authorized  by  the  court,  to 
render  designated  services,  and  whose  claims  for  compensation,  on  proper 
petition  of  the  special  master  and  on  due  hearing,  were  fully  adjudicated, 
and  ordered  to  be  paid  out  of  the  fund  in  the  registry  of  the  court,  as  a 
part  of  the  costs  of  administration  of  the  same,  which  decree  provides  for 
Its  immediate  execution,  by  ordering  that  the  clerk  draw  checks,  for  the 
signature  of  the  judge,  on  the  fund  in  the  registry  of  the  court,  for  the 
allowances  made  to  the  claimants,  is  a  final  decree,  for  the  purposes  of 
appeal 

— kdgell  V.  Felder,  99  Fed.  324 39  C.  0.  A.  640 

4  2.    Presentation  and  reserration  in  lower  oonrt  of  s^onnds  of  reTiew. 

Where  a  trustee  in  a  railroad  mortgage  brought  suit  to  foreclose  such 
mortgage,  and  also  prayed  judgment  for  deficiency  against  the  mortgagor 
and  a  guarantor  of  the  bonds  thereby  secured,  and  has  appealed  from. a 
decree  denying  it  relief  against  the  guarantor,  an  individual  bondholder 
cannot  be  heard  In  the  appellate  court,  for  the  first  time,  to  question  the 
authority  of  the  trustee  to  maintain  the  action  against  the  guarantor,  in 
the  absence  of  any  pretense  of  bad  faith  on  the  part  of  the  trustee;  such 
objection  being  one  which  could  not  be  urged  by  the  appellant. 

—Central  Trust  Co.  of  New  York  t.  Indiana  &  L.  M.  R.  Co.,  98  Fed. 
666   39  C.  C.  A.  220 

A  complainant  cannot  assign  as  error  on  appeal  the  action  of  the  court 
in  permitting  the  filing  of  a  cross  bill,  and  making  an  order  that  the  orig- 
inal bill  should  stand  as  an  answer  thereto,  although  no'  process  had 
issued  thereon,  where  he  appeared  and  took  part  in  the  hearing  on  the 
issues  joined  without  objection. 

— Troendle  v.  Van  Nortwick,  98  Fed.  785 39  O.  C.  A.  286 

Under  the  Illinois  practice  a  ruling  on  a  motion  to  vacate  a  judgment 
and  verdict  is  reviewable,  although  not  excepted  to. 

—Patting  V.  Spring  Valley  Coal  Co.,  98  Fed.  811 39  C.  C.  A.  308 

i  3.    Parties. 

The  fund  affected  by  a  decree  for  payment  of  persons  employed  by  au- 
thority of  the  court,  in  a  suit  in  which  a  receiver  was  appointed,  being 
in  the  registry  of  the  court,  and  the  payment  being  ordered  by  a  check 
drawn  by  the  clerk  of  the  court,  and  signed  by  the  judge,  the  receiver  is 
not  affected  by  the  decree,  and  hence  is  not  a  necessary  party  to  an  appeal 
therefrom. 

— Edgell  V.  Felder,  99  Fed.  324 39  C.  0.  A.  540 

4  4*    Requisites  and  prooeedins*  for  transfer  of  eanse. 

When  an  appeal  is  allowed  in  open  court  at  the  term  when  the  decree 
was  rendered,  no  citation  is  necessary,  and  an  appeal  so  taken  brings  into 
the  appellate  court  all  of  the  parties  whose  presence  Is  necessary  to  a 
determination  of  the  rights  of  the  appellant. 

— McNulta  V.  West  Chicago  Park  Com'rs,  99  Fed.  328 

39  C.  O.  A.  545 

To  authorize  the  granting  of  leave  to  proceed  in  forma  pauperis  under 
such  statute,  it  must  be  shown  that  the  petitioner  is  a  citizen  of  the  United 
States,  and,  where  he  sues  as  representative  of  a  decedent,  the  financial 
condition  of  the  estate,  as  well  as  his  own.  must  appear;  and  inasmuch 
as  the  statute  Is  expressly  limited  to  those  who  are  unable  to  pay  the 
fees  or  costs  of  the  suit,  or  to  give  security  for  the  same,  a  showing  of 
inability,  and  not  merely  inconvenience  or  hardship,  is  essential. 

— Volk  V.  B.  F.  Sturtevant  Co.,  99  Fed.  532 39  C.  C.  A,  646 
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It  seeniB  that  Act  July  20,  1892  (27  Stat  252,  c.  209),  permitting  pro- 
ceedings in  the  federal  conns  in  forma  pauperis,  should  be  construed  ta 
ai^y  to  proceedings  by  appeal  or  writ  of  error  in  the  circuit  court  of 
appalls. 

— Volk  V.  B.  F.  Sturtevant  Co.,  99  Fed.  632 39  C.  C.  A.  646 

I   6»    Be— rd  Mid  pgeceedi»cs  not  Im  reeord. 

Special  lindings  of  fact  made  by  a  circuit  court  in  an  action  tried  with- 
out a  Jury,  by  written  stipulation,  according  to  Rev.  St.  §  649,  are  conclu- 
sive 09  the  circuit  court  of  appeals,  where  the  record  does  not  contain  all 
the  evidence,  so  as  to  enable  that  court  to  determine  that  they  are  not  sup- 
ported by  any  evidence;  and  in  such  case  the  review  is  limited  by  section 
700  to  the  rulings  of  the  court  in  the  progress  of  the  trial,  duly  excepted 
to,  and  a  determination  of  the  sufficiency  of  the  facts  found  to  support  the 
judgment. 

— Fales  V.  New  York  Life  Ins.  CJo.,  98  Fed.  234 d9  a  G.  A.  38 

To  enable  the  circuit  court  of  appeals  to  review  a  ruling  rejecting  evi- 
dence, the  substance,  at  least,  of  the  evidence  excluded  must  be  incorpo- 
rated In  the  bill  of  exceptions,  as  is  expressly  required  by  rule  11  of  the 
court  for  the  Fifth  circuit. 

— I-aflin  V.  Shackleford,  98  Fed.  372 ....39  O.  C.  A.  102 

The  rule  that  the  bill  of  exceptions  must  contain  all  the  evidence,  to 
enable  an  appellate  court  to  pass  upon  the  correctness  of  an  instruction 
directing  a  verdict  for  one  of  the  parties,  will  not  be  applied  where  the 
reason  for  it  fails, — as  where  the  bill,  though  not  purporting  to  contain 
all  the  evidence,  contains  a  statement  of  evidence  on  behalf  of  the  plain- 
tiff sufficient  on  every  issue  to  have  justified  a  verdict  in  his  favor,  and 
the  action  of  the  court  was  evidently  the  result  of  a  misapprehension  of 
the  bearing  of  such  evidence. 

—Leslie  V.  Standard  Sewing-Mach.  Co.,  98  Fed.  827.  .39  C.  C.  A.  314 

To  enable  an  appellate  court  to  review  exceptions  to  the  givinjr  or  re- 
fusal of  instructions,  the  bill  of  exceptions  should  contain  a  sufficient  state- 
ment of  the  evidence  to  show  whether  or  not  such  instructions  were  ap- 
plicable to  the  case  before  the  jury. 

— Stemenberg  v.  MaUhos,  99  Fed.  43 39  C.  C.  A.  408 

Instructions  printed  in  a  transcript  on  appeal  as  having  l>een  given,  or 
aslced  and  refused,  on  the  trial,  but  wnlch  are  not  contained  in  any  bill  of 
exceptions,  or  in  any  manner  authenticated  by  the  trial  Judge,  do  not  con- 
stitute a  part  of  the  record  in  the  case. 

—Stemenberg  v.  Mailhos,  99  Fed.  43 39  C.  C.  A.  408 

i  6.    AMisnmemt  of  errors. 

An  assignment  of  error  based  upon  a  ruliug  rejecting  an  offer  of  evi- 
dence which  embraced  the  entire  record  and  proceedings  in  a  former  suit, 
a  large  part  of  which  was  immaterial  and  irrelevant,  does  not  raise  the 
question  of  the  admissibility  of  other  portions.  Such  question  could  only 
be  presented  for  review  by  offering  those  portions  separately,  and  obtain- 
ing rulings  thereon. 

— Lafiin  v.  Shackleford,  98  Fed.  372 39  C.  C.  A.  102 

Where  the  only  instruction  given  was  the  direction  of  a  verdict  for  de- 
fendant, the  other  portion  of  the  charge  being  simply  explanatory  of  the 
reasons  for  that  action,  a  general  exception  to  the  charge,  and  an  assign- 
ment of  error  that  the  court  erred  in  directing  a  verdict  for  defendant, 
are  sufficiently  specific. 

—Leslie  v.  Standard  Sewing-Mach.  Co.,  98  Fed.  827.  .39  C.  C.  A.  314 

S  7.    BoTiew. 

Under  the  Missouri  Code  a  plaintiff  is  permitted  to  state  the  same  cause 
of  action  in  separate  counts  in  different  forms  to  meet  the  proof,  and. 
where  the  counts  of  a  petition  meet  the  requirements  of  such  provision, 
it  Is  prejudicial  error  to  compel  an  election  between  them  before  trial. 

—Great  Western  Coal  Co.  v.  Chicago  G.  W.  Ry.  Co.,  98  Fed.  274 

39  0.  C.  A.  79 
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An  agreed  statement  of  facts  on  which  a  judgment  Is  rendered  will  be 
treated  on  appeal  as  the  equivalent  of  a  special  finding  as  to  the  ultimate 
fiicts  stated  therein,  but  as  to  the  inferences  to  be  drawn  from  facts  stated 
which  are  merely  evidentiary  the  general  finding  is  conclusive. 

—Wilson  V.  Merchants*  Loan  &  Trust  Co.  of  Chicago,  lU.,  98  Fed. 
688   39  C.  C.  A.  231 

Where  the  record  on  appeal  fails  to  show  that  it  contains  all  the  evi- 
dence, the  presumption  is  that  there  was  evidence  which  justified  the 
<;ourt  in  refusing  to  direct  a  verdict. 

—Stemenberg  v.  Mailhos,  99  Fed.  43 39  C.  C.  A.  408 

Where  the  trial  of  an  action  at  law  is  had  before  a  referee,  with  instruc- 
tions to  report  the  testimony,  with  findings  of  fact,  to  the  court,  and  the 
<x>urt  subsequently  makes  the  findings  of  fact  its  own,  and  renders  judg- 
ment thereon,  the  only  question  which  can  be  reviewed  on  a  writ  of  error  is 
^whether  the  facts  found  sustain  the  judgment. 

—Hudson  River  Pulp  &  Paper  Co.  v.  H.  H.  Warner  &  Co.,  99  Fed. 
187    39  C.  C.  A.  452 

The  law  of  a  foreign  country  being  required  to  be  proved  as  a  fact  in 
the  courts  of  this  country,  a  finding  by  a  referee  as  to  such  law  is  a  finding 
of  fact,  not  subject  to  review  as  a  question  of  law. 

— Hudson  River  Pulp  &  Paper  Co.  v.  H.  H.  Warner  &  Co..  99  Fed. 
187    39  C.  O.  A.  452 

Where  an  action  at  law  in  the  circuit  court  Is,  by  written  stipulation  of 
the  parties,  tried  to  the  court  without  a  jury,  a  finding  of  fact  made  by  the 
court,  if  there  is  any  evidence  to  sustain  It,  Is  conclusive  on  the  circuit 
court  of  appeals. 

— Kunkel  v.  Brown,  99  Fed.  593 39  c:  C.  A.  665 

8«    Detennination  and  dispositiom  of  oanae. 

A  plaintiff  was  erroneously  required  to  eiect,  before  trial,  between  two 
counts  of  his  petition,  which  stated  the  same  cause  of  action  in  different 
forms  to  meet  the  proof,  and  on  his  election  a  judgment  of  dismissal  was 
entered  as  to  the  abandoned  count.  A  trial  on  the  remaining  count  re- 
sulted in  a  judgment  for  defendant.  Held,  it  appearing  that  there  was  no 
error  In  the  trial,  that  the  judgment  on  the  count  so  tried  would  be  af- 
firmed, but  that  plaintiff  was  entitled  to  a  reversal,  and  a  trial  on  the 
<X)unt  dismissed. 

—Great  Western  Coal  Co.  v.  Chicago  G.  W.  Ry.  Co.,  98  Fed.  274 .* . 

39  C.  C.  A.  79 

When  a  decree  Is  reversed,  and  the  mandate  does  not  direct  the  entry  of 
any  particular  decree,  but  only  that  further  proceedings  be  had,  not  incon- 
sistent with  the  opinion  of  the  appellate  court,  the  effect  is  to  put  the  case 
in  the  same  position  in  the  court  below  as  if  no  decree  had  ever  been  en- 
tered; and  the  court  has  the  same  authority  to  permit  amendments  of  the 
pleadings  to  enlarge  the  issues,  and  admit  further  proofs,  as  it  had  before 
the  entry  of  the  decree. 

—Hawkins  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  99  Fed.  322 

39  O.  C.  A.  538 

Where  a  mandate  sent  down  by  a  circuit  court  of  appeals  on  reversal 
of  a  decree  is  In  customary  form,  commanding  "that  such  further  proceed- 
ings be  had  in  said  cause  as  are  not  inconsistent  with  the  opinion  of  this 
oourt,**  a  motion  to  modify  the  mandate  is,  in  effect,  one  to  modify  the  opin- 
ion, which  cannot  be  entertained  after  the  time  allowed  for  a  petition  for  re- 
hearing, or,  at  furthest,  after  the  term,  when  such  time  expires  before 
the  close  of  the  term.  In  case  of  dispute  over  the  interpretation  or  appli- 
cation of  the  opinion,  the  remedy  is  by  mandamus  or  by  a  second  appeal. 

—Hawkins  v.  Cleveland,  C,  0.  &  St.  L.  Ry.  Co.,  99  Fed.  322 

39  O.  C.  A.  538 

Where  a  mandate  from  the  circuit  court  of  appeals  to  the  circuit  court 
directs  the  latter  to  vacate  an  order  ratifying  a  sale  by  a  receiver  on  the 
ground  that  the  court  was  without  jurisdiction  in  the  suit  and  directs 
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that  the  purchase  price  in  the  registry  of  the  court  be  repaid  to  the  pur- 
chaser, the  circuit  court  has  Jurisdiction  to  entertain  a  petition  of  inter- 
vention by  the  sureties  of  tlie  receiver,  who  paid  such  money  into  tlje 
court  registry  upon  the  embezzlement  by  the  receiver  of  the  original  pay- 
ment, and  to  direct  instead  that  the  money  be  returned  to  them  on  the 
ground  that,  since  the  appointment  of  the  receiver  was  void,  they  were 
not  liable  on  the  bond. 

—Baltimore  Building  &  Loan  Ass'n  v.  Alderson,  99  Fed.  489 

39  0.  C.  A.  609 

APPOINTMENT. 

Of  receiver,  see  "Receivers,"  |  1. 

APPORTIONMENT. 

Of  salvage  compensation,  see  "Salvage,"  I  1. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  I  6. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

I   1«    Risbts  amd  reatedies  of  creditors. 

In  the  absence  of  statutory  provision,  the  participation  by  a  creditor  in 
the  benefits  of  a  general  assignment  by  his  debtor,  conditioned  that  those 
accepting  its  benefits  shall  release  their  claims  in  full,  does  not  operate  as 
a  discharge  of  the  unpaid  part  of  the  debt,  there  being  no  consideration 
therefor. 

^Manhattan  Life  Ins.  Co.  v.  Hennessy,  99  Fed.  64.  .39  G.  C.  A.  625 

ASSUMPSIT.  ACTION  OF. 

In  an  action  in  assumpsit  based  on  a  written  contract  which  was  not 
required  to  be  under  seal,  the  authority  of  the  agent  who  signed  the  de- 
fendant's name  to  such  contract  need  not  be  shown  to  have  been  under 
seal,  although  he  affixed  a  seal  to  the  signature  of  his  principal. 

—Nichols  V.  Haines,  98  Fed.  692 39  0.  C.  A.  235 

ATTACHMENT. 

I    1*    Idabilitles  OB  bonds  or  undertakinss. 

The  validity  of  a  forthcoming  bond  is  not  affected  by  an  indorsement 
by  the  sheriff  on  the  writ  of  attachment  reciting  that  on  the  giving  of 
such  bond  he  "released  the  levy,"  the  purpose  and  effect  of  the  bond  it- 
self being  to  continue  his  legal  custody  of  the  property. 

—Smith  V.  Packard,  98  Fed.  793 39  C.  O.  A.  294 

In  an  action  on  a  forthcoming  bond  given  in  attachment  proceedings, 
which  under  the  statute  is  joint  and  several,  where  all  of  the  obligors 
were  joined  as  defendants,  but  a  dismissal  was  entered  before  trial  as  to 
all  but  one,  the  case  stands  as  though  originally  brought  against  such 
defendant  alone,  and  proof  of  the  execution  of  the  bond  by  the  other  obli- 
gors is  not  required. 

—Smith  V.  Packard,  98  Fed.  793 39  C.  C.  A.  294 

Where,  in  an  action  by  attachment  against  a  partnership,  one  of  the 
defendants  signs  his  partner's  name  to  a  forthcoming  bond,  the  latter 


Digitized  by 


Google 


INDEX. 


687 


cannot,  after  having  voluntarily  receivefl  its  benefits,  deny  that  his  signa- 
ture to  the  bond  was  authorized. 

—Smith  V.  Packard,  »8  Fed.  793 39  C.  C.  A.  2W 

In  an  action  on  a  forthcoming  bond  given  in  attachment  proceedings^ 
It  was  not  available  error  to  exclude  evidence  on  behalf  of  the  defendants 
to  show  the  diminished  value  of  the  property  since  the  giving  of  the  bond; 
no  offer  being  made  to  show  that  the  depreciation  was  not  caused  by  any 
act  or  negligence  of  the  principals  in  the  bond,  who  had  Its  custody. 

—Smith  V.  Packard,  98  Fed.  793 39  C.  C.  A.  294 

A  recital  In  a  forthcoming  bond  that  the  value  of  the  property  "does  not 
exceed"  a  sum  named,  while  conclusive  against  the  assertion  of  a  larger 
value,  establishes  no  particular  value. 

—Smith  V.  Packard,  98  Fed.  793 39  0.  C.  A.  294 

Under  the  attachment  law  of  Illinois,  the  fact  that  a  forthcoming  bond 
is  taken  after  the  return  day  of  the  writ,  or  that  it  is  not  returned  into 
court  by  the  sheriff  on  the  first  day  of  the  term  at  which  the  writ  is  re- 
turnable, as  directed  by  the  statute,  does  not  affect  its  character  as  a 
statutory  bond. 

—Smith  V.  Packard,  98  Fed.  793 39  C.  C.  A.  294 

AVERAGE. 

General  average,  see  "Shipping,"  §  4, 

BAILMENT. 

See  "Carriers,"  |  2. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

I   1*    Petitioiiy  adjudioation,  warrant,  and  onstody  of  property. 

Under  Bankr.  Act  18U8,  §  5,  a  partnership  is  a  "person"  or  entity  which 
may  be  adjudged  bankrupt  upon  its  voluntary  petition,  or  In  Involuntary 
proceedings,  if  it  has  committed  an  act  of  bankruptcy,  irrespective  of  any 
adjudication  of  the  individual  partners  as  bankrupts;  and  the  adjudication 
of  the  firm  will  subject  the  separate  estates  of  the  partners,  as  well  as 
the  firm  property,  to  administration  in  bankruptcy. 

—In  re  Meyer,  98  Fed.  976 39  C.  C.  A.  368 

Upon  a  petition  in  involuntary  bankruptcy  against  a  firm  and  its  mem- 
bers, no  adjudication  can  be  made  against  a  partner  who  has  not  commit- 
ted, or  participated  In  committing,  any  of  the  acts  specified  In  the  statute 
as  acts  of  bankruptcy. 

—In  re  Meyer,  98  Fed.  976 39  C.  C.  A.  368 

Where  an  act  of  bankruptcy  has  been  committed  by  an  insolvent  firm, 
as  such,  it  may  be  adjudged  bankrupt  on  the  petition  of  its  creditors,  al- 
though some  of  the  partners  have  not  committed,  nor  participated  in  com- 
mitting, any  act  upon  which  they,  as  Individuals,  could  be  adjudged  bank- 
rupt. 

—In  re  Meyer.  98  Fed.  976 39  C.  C.  A.  368 

Under  Bankr.  Act  1898,  §  3a,  cl.  4,  providing  that  it  shall  be  an  act  of 
bankruptcy  If  a  person  shall  have  *'made  a  general  assignment  for  the  bene- 
fit of  his  creditors,''  such  an  assignment  Is  an  act  of  bankruptcy,  although 
made  without  preferences,  without  actually  Intending  to  defraud  creditors, 
and  without  Insolvency. 

—In  re  Meyer,  98  Fed.  976 39  C.  C.  A.  368 

An  assignment  by  a  partnership  for  the  benefit  of  Its  creditors,  purport- 
ing to  transfer  all  the  property  of  the  firm.  Is  a  "general  assignment," 
8uch  as  to  constitute  an  act  of  bankruptcy  by  the  firm,  and  on  which  the 
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firm  may  be  adjudged  bankrupt,  altliougb,  considered  as  an  assl^mment  by 
tbe  individual  partners,  it  would  be  but  partial  by  reason  of  not  including 
tbelr  separate  property. 

—In  re  Meyer.  98  Fed.  976 89  O.  C.  A.  368 

Upon  a  petition  in  involuntary  iMinkruptcy  against  a  firm,  alleging,  as 
an  act  of  bankruptcy,  tbe  making  of  an  assignment  for  tbe  benefit  of  its 
creditors,  which  purports  to  transfer  all  the  property  of  the  firm,  though 
it  was  executed  by  one  partner  only,  the  question  of  the  validity  of  the  as- 
signment as  to  the  partners  not  joining  is  immaterial:  for  the  language  of 
the  bankruptcy  act  applies  to  any  instrument  which  is  or  purports  to  l>e  a 
general  assignment,  without  distinguishing  between  valid  and  invalid  in- 
struments. 

—In  re  Meyer,  98  Fed.  976 39  a  C.  A.  368 

Where  the  liquidating  partner  of  an  Insolvent  firm  makes  a  general  as- 
signment of  the  flrm*8  property  for  the  benefit  of  its  creditors,  it  is  an  act 
of  bankruptcy,  upon  which  such  partner,  as  an  individual,  may  be  adjudged 
bankrupt 

—In  re  Meyer,  98  Fed.  976 39  C.  C.  A.  368 

Where  a  corporation,  under  the  provisions  of  a  state  statute,  files  In  a 
state  court  its  voluntary  application  for  dissolution,  and  for  the  appoint- 
ment of  a  receiver  to  wind  up  its  affairs  and  distribute  its  assets,  on  the 
ground  of  its  insolvency,  and  procures  the  appointment  of  a  receiver  there- 
on, such  application  is  not  *'a  general  assignment  for  the  benefit  of  its 
creditors,*'  within  the  meaning  of  Bankr.  Act  1898,  $  3a,  cl.  4,  providing 
that  such  an  assignment  shall  constitute  an  act  of  bankruptcy. 

—In  re  Empire  MetaUlc  Bedstead  Co.,  98  Fed.  981.  ..39  C.  C.  A.  372 

Such  a  proceeding  cannot  be  held  to  be  an  act  of  bankruptcy  on  the 
ground  that  it  produces  results  equivalent  to  those  brought  about  by  a  gen- 
eral assignment  for  creditors;  for  the  acts  of  bankruptcy  enumerated  and 
classified  by  the  statute  cannot  be  enlarged  by  construction  so  as  to  In- 
clude transactions  similar  or  analogous  to,  but  not  identical  with,  those 
specified. 

—In  re  Empire  Metallic  Bedstead  Co.,  98  Fed.  981.  ..39  C.  C.  A.  372 

Payment  of  a  debt  In  money  Is  a  transfer  of  property,  within  the  pur- 
view of  Bankr.  Act  1898,  i  60a,  providing  that  a  debtor  shall  be  deemed 
to  have  given  a  preference  if,  being  insolvent,  he  has  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the  enforcement  of  such  transfer 
will  be  to  enable  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors  of  the  same  class. 

—In  re  Ft.  Wayne  Electric  Corp.,  99  Fed.  400;  Columbus  Electric  Oo 
V.  Worden,   Id 39  C.  C.  A.  582 

I  Z»    Assicnment,  administratioii,  and  distributioa  of  bankrupt's  ••- 
tatew 

Under  Bankr.  Act  1898,  |  57g,  providing  that  the  claims  of  creditors  of  a 
bankrupt  who  have  received  preferences  shall  not  be  allowed  unless  they 
surrender  their  preferences,  a  creditor  who  has  actually  received  a  prefer- 
ence, by  a  partial  payment  of  his  debt,  within  four  months  before  the 
bankruptcy  of  the  debtor,  cannot  have  his  claim  allowed  against  the  estate 
of  the  bankrupt  without  surrendering  the  preference;  and  this,  notwith- 
standing the  fact  that  he  received  the  payment  Innocently,  and  that  be 
had  no  knowledge  or  cause  to  believe  that  the  debtor  was  Insolvent  or 
that  a  preference  was  Intended. 

—In  re  Ft.  Wayne  Electric  Corp.,  99  Fed.  400;  Columbus  Electric  06. 
T.  Wordea   Id 39  C.  C.  A.  582 

I  3.    BigkiSy  remedies,  and  disokarse  of  bankrupt. 

The  provisions  of  the  bankrui)tcy  act  authorizing  the  examination  of 
third  persons  as  witnesses  in  bankruptcy  proceedings,  and  requiring  them 
to  produce  books  and  documents  when  called  for,  are  intended  to  enable 
creditors  to  find  grounds  of  opi)ositIon  to  the  bankrupt's  discharge,  If  any 
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exist,  and  to  enable  the  trustee  to  discover  assets  of  the  estate  which  may 
be  applied  to  the  payment  of  the  bankrupt's  debts. 

—In  re  Horgan.  98  Fed.  414 39  C.  C.  A.  118 

I  4.    Appeal  amd  rerision  of  proceedings* 

In  the  examination  of  third  persons  as  witnesses  in  banlcruptcy  proceed- 
ings, and  the  scrutiny  of  their  books  and  papers,  the  bankruptcy  court 
should  see  to  It  that  the  examination  is  contined  to  the  legitimate  objects 
of  such  an  Inyestigatlon,  viz.  the  discovery  of  assets  of  the  bankrupt,  or 
of  grounds  of  opposition  to  his  discharge.  But  in  this  matter  it  is  vested 
with  a  wide  discretion,  and  its  action  will  not  be  interfered  with  by  the 
appellate  court  unless  such  discretion  has  been  manifestly  abused. 

—In  re  Horgan,  96  Fed.  414 39  C.  C.  A.  118 

Two  partners,  after  failing  in  business  as  architects  and  builders,  or- 
ganized a  corporation  for  the  prosecution  of  the  same  business,  composed 
of  themselves,  their  wives,  and  one  other.  The  wives  held  substantially 
aU  the  stock,  but  contributed  no  value  therefor;  practically  the  only  capital 
being  the  professional  reputation  and  personal  services  of  the  husbands. 
The  latter  were  the  officers  and  directors  of  the  corporation,  and  managed 
Its  business,  and  drew  all  the  money  earned.  The  partnership,  as  such, 
being  adjudged  bankrupt  on  their  voluntary  petition,  and  the  trustee  and 
creditors  claiming  the  right  to  examine  the  books  of  the  corporation,  the 
district  court  ordered  one  of  the  bankrupts  to  produce  the  books  In  his 
custody  as  the  president  of  the  corporation,  and  submit  them  for  such  ex- 
amination, and  fined  him  for  his  refusal  to  comply.  Utld,  that  such  order 
was  within  the  authority  of  the  bankruptcy  court,  and  was  a  reasonable 
exercise  of  Its  Judicial  discretion,  and  would  not  be  reversed  on  appeal. 
—In  re  Horgan,  98  Fed.  414 39  C.  C.  A.  118 

Where  the  act  of  bankruptcy  charged  in  an  involuntaiy  petition  against 
a  partnership  is  the  transfer  of  its  property  to  an  assignee  for  the  benefit 
of  its  creditors,  such  assignee  Is  entitled  to  appear  and  contest  the  petition, 
and,  having  been  permitted  to  intervene  and  l)e  heard,  he  has  a  right  to 
appeal  from  the  decree  of  the  district  court  adjudging  the  firm  bankrupt. 
—In  re  Meyer,  98  Fed.  976 39  O.  C.  A.  368 

Creditors  who  appear  in  opposition  to  a  petition  in  involuntary  bank- 
ruptcy against  their  debtor,  and  contest  the  adjudication  thereon,  as  au- 
thorized by  the  bankruptcy  act.  have  a  right  to  appeal  from  a  decree  of 
the  district  court  making  the  adjudication. 

—In  re  Meyer,  98  Fed.  976 39  0.  0.  A.  36r 

A  judgment  of  the  district  court,  adjudicating  a  person  a  bankrupt  U 
Involuntary  proceedings  against  him,  can  be  reviewed  by  the  circuit  court 
of  appeals  only  on  an  appeal  taken  by  the  respondent  within  10  days  after 
the  Judgment  appealed  from,  as  prescribed  by  Bankr.  Act  1898,  |  25a,  and 
not  on  an  original  petition  for  review  of  the  decision  of  the  district  court, 
under  section  24b. 

—In  re  Good,  99  Fed.  389 39  C.  0.  A.  681 

Bankr.  Act  1898,  §  24b,  giving  to  the  circuit  courts  of  appeals  jurisdic- 
tion to  "superintend  and  revise  in  matter  of  law  the  proceedings  of  the 
several  inferior  courts  of  bankruptcy,"  on  petition  filed  by  any  party  ag- 
grieved, applies  only  to  some  action  taken  or  order  made  in  the  course  of 
a  proceeding  in  bankniptcy.  Such  a  petition  will  not  lie  to  obtain  a  review 
of  an  alleged  error  of  the  district  court  in  entertaining  Jurisdiction  of  a 
bill  In  equity  brought  by  a  trustee  In  bankruptcy  against  a  stranger,  a 
citizen  of  the  same  state,  to  set  aside  an  alleged  fraudulent  conveyance 
of  property  to  him  by  the  bankrupt. 

—In  re  Jacobs,  99  Fed.  539 89  0.  O.  A.  647 

From  a  final  decree  rendered  by  the  district  court  in  such  a  case  an 
appeal  may  be  taken  to  the  circuit  court  of  appeals  In  the  ordinary  way, 
bringing  up  for  review  every  question  decided  in  the  case,  or  the  question 
of  the  jurisdiction  of  the  district  court  may  be  certified  by  that  court  to 
the  supreme  court  of  the  United  States. 

—In  re  Jacobs,  99  Fed.  539 89  C.  C.  A.  G47 
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BANKS  AND  BANKING. 

I   1.    Fwiotioms  ABd  deallmss* 

If  a  bank,  in  order  to  increase  its  deposits  or  to  sell  Its  collateral,  throngb 
its  board  of  directors  makes  or  causes  to  be  made  false  statements  concern- 
ing the  financial  condition  of  one  of  its  customers,  to  a  third  person,  for 
the  purpose  of  misleading  him,  it  is  liable  for  deceit  if  loss  results:  or  if, 
haying  made  such  statements,  it  conspires  with  its  customer  to  make  the 
same  public,  to  accomplish  the  same  puri>ose,  it  is  liable  to  one  who  acts 
upon  it  to  his  injury. 

—Hindman  v.  First  Nat  Bank,  dS  Fed.  562 39  0.  €.  A.  1 

A  petition  against  a  bank  and  the  officers  of  an  insurance  company  which 
alleges  that  the  directors  of  the  bank  caused  its  cashier  to  make  a  certificate 
or  statement  to  the  Insurance  conmiissloner,  falsely  representing  that  the 
company  had  a  certain  amount  of  paid-up  capital  and  surplus,  all  of  which 
was  on  deposit  in  such  bank  in  cash  subject  to  check,  when  in  fact  a  large 
part  of  such  capital  was  represented  by  notes  of  the  other  defendants  and 
other  subscribers  to  the  stock,  indorsed  by  the  company,  of  which  the  bank 
had  made  a  pretended  discount,  and  to  secure  which  it  held  the  stock  as 
collateral,  and  that  after  thus  securing  from  the  commissioner  a  license  to 
do  business  the  bank  and  the  other  defendants  conspired  together,  and 
caused  such  statement  to  be  published  in  the  newspapers,  for  the  purpose 
of  inducing  third  persons  to  purchase  the  stock  so  held  as  collateral,  and 
that  plaintiff,  being  misled  thereby,  purchased  a  number  of  shares  of  such 
stock  from  one  of  the  defendants,  the  payment  for  which  was  received 
by  the  bank,  and  which  stock  was  in  fact  worthless,  because  the  company 
did  not  have  the  capital  represented,  states  a  cause  of  action  against  the 
bank  for  deceit. 

— Hindman  v.  First  Nat.  Bank,  98  Fed.  662 39  C.  C.  A.  1 

Consol.  St.  Neb.  1891,  p.  132,  $  294,  enacted  in  1889,  requiring  state 
banks  to  make  reports  to  the  state  auditor  containing  specified  information, 
did  not  add  to  the  powers  of  such  banks;  and  the  requirement  therein 
that  such  banks  should  report,  among  other  things,  'the  par  value  and  ac- 
tual market  value  of  all  stock  or  bond  investments,*'  did  not  empower 
them  to  purchase  the  stock  of  other  corporations  as  an  investment,  where, 
under  the  prior  statutes,  as  construed  by  the  supreme  court  of  the  state, 
they  were  without  such  power. 

— Schofield  V.  Goodrich  Bros.  Banking  Co.,  98  Fed.  271.  .39  G.  0.  A.  76 

The  purchase  by  a  corporation,  only  empowered  by  its  charter  to  trans- 
act a  banking  business,  of  the  stock  of  another  corporation,  as  an  invest- 
ment, and  not  as  security  or  in  payment  of  a  debt,  is  ultra  vires  and  void,, 
and  cannot  be  validated  by  estoppel.  Hence  such  a  corporation  cannot 
be  held  liable  for  an  assessment  as  a  stockholder  of  a  national  bank,  where 
it  purchased  the  stock  as  an  investment,  although  it  retained  such  stock 
until  the  national  bank  became  insolvent,  and  received  dividends  thereon. 
— Schofield  V.  Goodrich  Bros.  Banking  Co.,  98  Fed.  271.  .39  C.  C.  A.  76 

§  2.    Katiomal  bamks. 

Defendant  held  shares  of  stock  in  a  national  bank  as  collateral  security. 
The  bank  was  subsequently  consolidated  with  another  national  bank,  and 
stock  of  the  latter  was  issued  in  lieu  of  the  stock  of  the  former.  De- 
fendant surrendered  the  shares  it  held,  and  caused  stock  in  the  consol- 
idated bank  to  be  Issued  in  lieu  thereof  in  the  name  of  an  employ^,  but 
continued  to  hold  the  same  as  security  for  the  original  debt.  Held,  in  an 
action  by  the  receiver  of  the  consolidated  bank  to  recover  an  assessment 
from  defendant,  in  which  he  alleged  that  defendant  had  purchased  and 
become  the  owner  of  the  stock,  on  the  theory  that  its  having  caused  the 
substituted  stock  to  be  Issued  amounted  to  a  conversion  of  the  collateral, 
that  the  burden  rested  on  the  plaintiff  to  prove  that  the  exchange  was 
made  without  the  consent  of  the  pledgor. 

— Wilson  V.  Merchants'  Loan  &  Trust  Co.  of  Chicago,  III.,  98  Fed. 
688  39  C.  C.  A.  231 
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A  j;)ledgee  of  stock  of  a  national  bank,  with  a  power  of  attorney  to 
have  the  shares  transferred  on  the  books,  so  long  as  be  holds  the  shares 
as  security,  without  intending  to  assume  liability  as  a  stockholder,  can- 
not be  treated  as  one,  and  subjected  to  an  assessment,  imder  Rev.  St.  $ 
5151,  on  the  insolvency  of  the  bank,  although  he  has  caused  the  shares 
to  be  transferred  to  a  third  person  under  an  agreement  that  they  are  still 
to  be  held  as  security  for  the  debt. 

—Wilson  V.  Merchants'  Loan  &  Trust  Co.  of  Chicago,  111.,  98  Fed. 
688  39  0.  0.  A.  231 

BILL  OF  EXCEPTIONS. 

See  '^Exceptions,  Bill  of." 

BONDS. 

Of  receiver,  see  '^Receivers,"  §  4. 

On  attachment,  see  "Attachment,"  §  1. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

BOUNDARIES. 

I    1.    Desexiption* 

A  plat  of  a  city,  as  originally  laid  out,  which  was  recorded,  and  by  ref- 
erence to  which  conveyances  were  made,  showed  that  a  particular  lot  at  the 
intersection  of  two  streets  was  not  rectangular,  but  that  the  exterior  corner 
had  been  taken  off,  and  added  to  the  width  of  one  of  the  streets.  The 
minutes  of  the  original  survey  contaraed  a  statement  of  the  width  of  the 
street,  without  showing  that  it  was  not  of  unifonn  width  throughout,  as  in 
fact  it  was,  as  shown  on  the  plat,  except  at  this  particular  comer,  where 
it  terminated.  Held,  that  the  plat  and  minutes  were  not  inconsistent, 
but  that  even  if  contradictory,  the  plat  would  control  as  to  the  boundary 
of  the  lot,  where  It  was  the  settled  policy  of  the  state,  as  shown  by  its 
statutes,  to  require  the  recording  of  plats  of  cities  and  towns. 

—City  of  Cleveland  v.  BIgelow,  98  Fed.  242 39  C.  C.  A.  47 

Where,  in  a  suit  involving  the  determination  of  a  boundary,  if  effect  was 
given  to  one  of  the  calls  for  distance  in  the  field  notes  of  the  survey, 
the  last  call  was  short,  and  left  the  survey  unclosed,  unless  extended,  other 
caUs,  having  reference  to  the  lines  of  other  surveys,  must  be  ignored,  and 
the  quantity  of  land  embraced  in  the  survey  largely  exceeded  that  in- 
tended, it  was  not  error  to  charge  that,  if  the  jury  believed  that  the  lines 
and  boundaries  of  the  survey  could  be  more  certainly  and  delinltely  ascer- 
tained thereby,  the  calls  of  the  survey  might  be  reversed,  and  the  lines 
traced  the  other  way  from  the  point  of  t>eginning,  by  which  the  shortening 
of  only  one  line  was  necessary  to  give  effect  to  all  the  other  calls,  and  to 
make  the  quantity  of  land  approximately  what  was  intended;  and  this 
whether  it  was  found  that  the  survey  was  actually  run  upon  the  ground 
or  not. 

—Piatt  V.  Vermillion,  99  Fed.  356 39  C.  C.  A.  555 

Where  surveys  are  run  and  marked  on  the  ground,  the  line  so  made  gov- 
erns over  a  call  in  the  field  notes  for  the  line  of  a  previous  survey  as  a  com- 
mon boundary,  and  such  call  does  not  necessarily  bind  the  two  surveys 
together. 

—Piatt  V.  Vermillion,  99  Fed.  356 39  C.  C.  A.  555 

I    1L    Erldenee,  asoertainment,  and  establishment. 

A  plat  shown  to  be  in  the  handwriting  of  a  deputy  surveyor,  and  to  have 
been  made  while  he  was  acting  as  agent  for  the  owners  of  warrants  which 
were  then  in  his  hands,  and  which  he  had  assisted  in  surveying,  purport- 
ing to  show  the  location  of  such  surveys,  is  admissible  in  evidence  on  the 
question  of  the  boundary  of  one  of  the  tracts  covered  by  such  survey. 
—Martin  v.  Hughes,  98  Fed.  556 39  G.  C.  A.  160 
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Under  the  settled  law  of  Pennsylvania,  which  permits  a  surveyor,  after 
the  survey  of  a  warrant,  while  it  remains  in  his  hands  unretumed,  to 
change  the  survey  with  the  consent  of  the  warrantee,  when  the  change 
does  not  interfere  with  mesne  rights,  where  warrants  returned  in  1808 
showed  the  survey  thereof  to  have  been  made  in  1794,  on  an  issue  as  to  the 
location  of  one  of  the  lines  of  such  survey,  it  is  competent  to  show  that 
in  1808,  before  the  retom  of  the  survey,  the  owner  of  the  warrants  directed 
the  deputy  surveyor,  in  whose  liands  they  had  remained,  to  "complete  the 
survey,"  and  have  return  thereof  made,  and  that  the  surveyor  did  worii 
upon  the  ground  in  compliance  with  such  directions;  and,  in  the  absence 
of  proof  definitely  fixing  the  line  as  run  in  1794,  mart^s  shown  to  have 
been  made  in  1808  may  properly  be  considered  by  the  jury  in  determining 
the  true  location  of  such  line. 

—Martin  v.  Hughes,  96  Fed.  556 39  a  a  A.  160 

BREACH. 

Of  condition,  coTenant,  or  warranty,  see  "Insurance,"  f  3. 

CARGO. 

See  "Shipping." 

CARRIERS. 

Carriage  of  goods  by  vessels,  see  "Shipping,"  |  2. 

§   1.    Control  ABd  resvlAtlon  of  eonunon  eArrlors. 

While  it  may  be  true  that  traffic  managers  are  better  able,  by  reason 
of  their  knowledge  and  experience,  than  the  courts  to  fix  rates  and  decide 
what  discriminations  are  justified  by  the  circumstances,  yet  this  cannot 
be  conceded,  so  far  as  it  relates  to  the  interstate  commerce  commission, 
which,  by  reason  of  the  experience  of  its  members  in  this  kind  of  contro- 
versy, and  their  great  opportunity  for  full  information,  is,  in  a  sense,  an 
expert  tribimal.  The  courts,  moreover,  are  continually  called  upon  to 
review  the  work  of  experts  in  all  branches  of  business  and  science,  and  the 
intention  of  congress  that  they  should  revise  the  work  of  railway-traffic 
experts,  whether  railway  managers  or  commerce  commissioners,  is  too 
clear  to  admit  of  dispute. 

^East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Interstate  Commerce  Commis- 
sion, 99  Fed.  52 39  C.  C.  A.  413 

The  length  of  time  a  discriminating  rate  has  been  maintained  cannot 
Justify  it.  It  was  because  time  bad  not  corrected  abuses  of  discrimination 
that  the  Interstate  commerce  act  was  passed. 

— East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Interstate  Commerce  Commis- 
sion, 99  Fed.  62 39  C.  C.  A.  413 

Freight  rates  to  Chattanooga  from  points  on  the  seaboard,  fixed  by  agree- 
ment between  the  difTerent  railroads  entering  the  city,  which  are  from  25  to 
60  per  cent,  higher  on  the  different  classes  of  freight  than  those  charged 
on  the  same  classes  over  the  same  route  to  Nashville,  which  is  151  miles 
beyond  Chattanooga,  are  both  an  unlawful  discrimination  under  section  3 
of  the  interstate  commerce  law,  and  a  violation  of  section  4, — it  being  shown 
that  Chattanooga  is  a  city  of  manufacturing  and  commercial  importance, 
having  more  lines  of  railroad  in  actual  competition  than  Nashville,  and 
that  there  are  no  other  circumstances  of  substahtial  advantage  in  favor 
of  the  latter;  and  an  order  of  the  commission  forbidding  the  charging  of 
a  higher  rate  to  Chattanooga  than  to  Nashville  will  be  sustained. 

— East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Interstate  Conunerce  Commis- 
sion, 99  Fed.  52 39  C.  C.  A.  413 

The  interstate  commerce  law  was  enacted  to  encourage  normal  compe- 
tition, but  it  is  not  in  accord  with  the  spirit  or  letter  of  that  law  to  recog- 
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nize,  as  a  condition  justifying  discrimination  against  one  locality,  com- 
petition at  a  more  distant  locality,  when  competition  at  the  nearer  point 
is  stifled  or  reduced,  not  by  normal  restrictions,  but  by  agreement  between 
those  who  otherwise  would  be  competing  carriers.  The  dIflPerence  In 
conditions  thus  produced  is  effected  by  a  restraint  upon  trade  and  com- 
merce, which  is  not  only  violative  of  the  common  law,  but  of  the  federal 
anti-trust  act. 

— East  Tennessee,  V.  &  Q.  Ry.  CJo.  v.  Interstate  Commerce  Commis- 
sion, 99  Fed.  62.... 39  C.  C.  A.  413 

The  mere  fact  that  a  lower  competitive  rate  exists  at  a  more  distant 
point  than  at  an  intermediate  point  on  the  same  line  of  shipment,  while 
a  fact  to  be  considered,  does  not  Itself  constitute  such  a  dissimilarity  of 
conditions  as  will  relieve  the  carrier  from  the  restraints  of  the  third  and 
fourth  sections  of  the  interstate  commerce  law,  and  Justify  a  higher  charge 
to  the  intermediate  point,  but  the  character  of  the  competition  relied  on 
as  a  justification  for  the  discrimination  against  the  nearer  point  should 
also  be  considered;  and,  to  constitute  such  justification,  it  must  appear 
that  the  discrimination  Is  not  arbitrary,  but  is  due  to  the  normal  ad- 
vantages possessed  by  the  more  distant  point,  in  the  way  of  more  or 
cheaper  facilities  for  transportation. 

— East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Interstate  Commerce  Commis- 
sion, 99  Fed.  62 39  C.  C.  A.  413 

Where  It  is  shown  that  local  freight  rates  by  rail  from  points  on  the 
Ohio  river  to  Nashville  are  such  that  practically  no  local  freight  is  shipped 
between  such  points  by  water,  it  cannot  be  claimed  that  railroad  rates  be- 
tween the  same  points  on  through  freight  from  the  Eastern  Seaboard, 
83%  per  cent,  below  the  local  rates,  are  forced  by  the  potential  water  com- 
I)etltlon. 

— East  Tennessee,  V.  &  Q.  Ry.  Co.  v.  Interstate  Commerce  Commis- 
sion, 99  Fed.  52 39  C.  C.  A.  413 

2.    Carriage  of  soods. 

Plaintitts  delivered  cotton  to  defendant  railroad  company  at  a  point  in 
Texas  for  carriage  over  its  line  to  New  Orleans,  and  from  there  over  a 
connecting  steamship  line  to  a  foreign  port  Defendant  maintained  a 
wharf  at  New  Orleans,  upon  which  It  unloaded  from  its  cars  and  piled 
cotton  for  export,  and  from  which  such  cotton  was  taken  by  the  steam- 
ship companies,  being  checked  out  from  the  piles,  and  receipted  for  at  the 
time  It  was  loaded  on  the  vessel.  It  was  defendant's  custom  to  notify 
the  several  steamship  companies  of  the  arrival  at  Its  wharf  of  cotton  billed 
for  shipment  over  their  lines.  After  plaintiff's  cotton  had  arrived  and  had 
been  plied  on  the  wharf,  but  before  the  steamship  company  had  been  no- 
tified of  its  arrival,  It  was  destroyed  by  fire.  The  conditions  of  the  bill 
of  lading  for  such  cotton  were  divided  into  two  classes,  one  relating  to  the 
service  until,  the  other  to  the  service  after,  delivery  at  the  port  of  New 
Orleans.  Among  the  former  was  a  clause  providing  that  "no  carrier  shall 
be  liable  for  delay,  nor  in  any  other  respect  than  as  warehouseman,  while 
the  said  property  awaits  further  conveyance."  Held,  that  under  such  pro- 
vision defendant's  liability  as  carrier  was  not  changed  to  that  of  ware- 
houseman prior  to  notification  of  the  steamship  company  that  the  cotton 
was  ready  for  delivery;  that  both  the  exemption  from  liability  for  delay 
and  the  substitution  of  liability  as  warehouseman  must  be  construed  as 
taking  effect  only  after  the  service  of  defendant  had  been  completed,  and 
the  property  awaited  the  action  of  the  connecting  carrier. 

— Relss  V.  Texas  &  P.  Ry.  Co.,  96  Fed.  633 39  C.  C.  A.  149 

The  delivery  of  the  cotton  by  defendant  at  its  wharf  at  West  Wego, 
which  is  on  the  opposite  side  of  the  river  from  New  Orleans,  was  a  com- 
pliance with  the  bill  of  lading  requiring  its  delivery  at  the  port  of  New 
Orleans,  although  West  Wego  was  not  at  that  time  within  the  boundaries 
of  the  port  of  New  Orleans,  as  defined  in  the  statute,  it  being,  in  a  well- 
understood  commercial  and  business  sense,  the  part  of  that  port  where 


Digitized  by 


Google 


694  39  C.  C.  A.  REPORTS. 

Steamship  companies  rightfully  expected  to  receive  cotton  from  Texas  for 
transportation  to  European  ports. 

— Reias  v.  Texas  &  P.  Ry.  Ck).,  98  Fed.  533 39  C.  C.  A.  149 

A  proirision  of  a  bill  of  lading  that  *'cotton  is  excepted  from  any  clause 
herein  on  the  subject  of  fire,  and  the  carrier  shall  be  liable  as  at  common 
law  for  loss  or  damage  of  cotton  by  fire.**  affects  not  only  such  other  pro- 
visions of  the  contract  as  relate  to  the  subject  of  fire,  but  the  latter  clause 
applies  to  all  other  provisions  which  modify  the  common-law  liability  of 
the  carrier, — such  as  that  it  shall  not  be  liable  for  loss  or  damage  to  the 
property  after  it  is  ready  for  delivery  to  another  carrier  or  the  consignee, 
or  shall  only  be  liable  under  certain  circumstances  as  warehouseman;  and 
where  the  subject  of  the  shipment  is  cotton,  and  It  Is  destroyed  by  fire, 
the  liability  of  the  carrier  is  in  all  respects  governed  by  the  common  law. 
—Texas  &  P.  Ry.  Co.  t.  Callendar,  98  Fed.  538 39  C.  C.  A.  154 

i  3.    Carriage  of  pasaeBsera. 

An  act  of  the  legislature  of  New  York  required  the  elevation  of  the  track 
of  a  railroad  in  New  York  City,  and  created  a  municipal  board,  which  was 
given  entire  charge  of  the  work  through  a  designated  portion  of  the  city. 
While  the  work  was  being  done  the  railroad  company  constructed  tem- 
porary tracks  on  either  side  of  the  structure  being  built,  over  which  It  ran 
its  trains.  Through  the  negligence  of  the  employes  of  a  contractor  under 
the  board,  engaged  in  the  work,  a  derrick  was  permitted  to  swing  over  one 
of  the  tracks,  and  stnick  a  car  in  a  passing  train,  injuring  the  plaintiff, 
who  was  a  passenger  therein.  Held,  that  the  state  having  taken  the  work 
entirely  out  of  the  hands  of  the  railroad  company,  and  placed  it  in  the 
hands  of  others,  over  whom  the  company  had  no  control,  the  latter  was 
not  liable  for  their  negligence,  or  for  the  injury  to  the  plaintiff,  unless  its 
own  employes  failed  to  exercise  proper  care  to  anticipate  or  avoid  the 
danger. 

—New  York,  N.  H.  &  H.  R.  R.  Co.  v.  Baker,  98  Fed.  694 

39  C.  C.  A.  237 

A  railroad  company  is  liable  for  the  negligence  of  its  servants  in  start- 
ing a  train,  after  it  had  stopped  at  a  station,  before  a  passenger  had  been 
given  suflScient  time  to  get  off.  and  suddenly  stopping  it  again,  by  which 
the  passenger,  who  was  on  her  way  to  the  door,  was  thrown  against  the 
end  of  the  car  and  injured;  and  where,  in  an  action  to  recover  for  the  In- 
Jury,  there  was  evidence  tending  to  establish  such  facts,  the  court  prop- 
erly refused  to  direct  a  verdict  for  defendant. 

—Texas  &  P.  Ry.  Co.  v.  Nunn,  98  Fed.  963 39  C.  C.  A.  364 

Plaintiff,  having  a  railroad  coupon  ticket  for  passage  from  New  Or- 
leans to  New  York  over  connecting  lines  of  road,  on  application  to  an 
agent  of  defendant,  and  on  showing  his  ticket,  was  sold  a  berth  in  a 
sleeping  car  from  New  Orleans  to  Jersey  City.  From  Washington  to 
Jersey  City  such  car  was  run  over  a  line  different  from  that  named  in 
plaintlff*s  ticket,  and  on  his  refusing  to  pay  fare  he  was  ejected  by  the 
employes  of  the  railroad  company.  Held,  that  defendant,  by  selling  plain- 
tiff accommodations  In  a  particular  car.  virtually  represented  and  war- 
ranted that  such  car  passed  over  the  lines  named  In  plaintiff's  ticket  and 
was  liable  for  a  breach  of  the  contract  when  plaintiff,  under  the  cir- 
cumstances stated,  was  compellcni  to  leave  the  car  before  reaching  Jersey 
City. 

—Pullman's  Palace-Car  Co.  v.  King,  99  Fed.  380 39  C.  C.  A.  573 

There  being  evidence  to  warrant  a  finding  that  plaintiff  was  not  charge- 
able with  notice,  before  leaving  Washington,  that  the  car  would  not  go 
over  the  road  named  in  his  ticket,  such  question  was  properly  submitted 
to  the  Jury  under  Instructions  which,  in  case  of  such  finding,  permitted 
a  recovery,  not  only  for  the  Increased  expense  to  which  plaintiff  was 
subjected,  but  also  compensation  for  the  inconvenience  and  loss  of  time, 
and  for  the  Indignity  of  a  public  expulsion  from  the  car. 

—Pullman's  Palace-Car  Co.  v.  King,  99  Fed.  380 39  0.  C.  A.  573 
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Plaintiff  haying  been  rightfully  ejected  by  the  employes  of  the  railroad 
company  from  a  car  In  which,  under  his  contract  with  defendant,  he  was 
entitled  to  remain  without  payment  of  further  fare,  defendant  was  liable, 
not  only  for  the  direct,  but  also  for  the  consequential,  damages,  which 
should  have  been  anticipated  as  the  natural  and  probable  result  of  its 
breach  of  the  contract  subject  to  the  limitation  that  the  damages  recov- 
erable could  not  be  enhanced  by  the  negligence  or  willful  conduct  of  the 
plaintiff. 

—Pullman's  Palace-Car  Co.  v.  King,  99  Fed.  380 39  C.  0.  A.  573 

c    .X.    .^.,  CHANCERY. 

See  "Equity." 

CHARGE. 

To  jury  in  civil  actions,  see  **Trlal,"  §  2. 

CHARTER  PARTIES. 

See  "Shipping,"  §  1. 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

Citizenship  ground  of  jurisdiction  of  United  States  courts,  see  ''Courts,*'  §§  2-6. 

COLLISION. 

§   1.    Sail  Tesiels  ateetiiis  or  erocsins. 

Evidence  considered,  and  held  to  establish  that  a  collision  between  two 
schooners  meeting  in  the  evening  was  caused  by  the  vessel  having  the 
right  of  way  changing  her  course  after  the  vessels  were  within  sight  of 
each  other. 

—The  Mary  Manning,  98  Fed.  1000;  The  Jennie  0.  May,  Id 

39  C.  C.  A.  377 
I  2.    Vesiels  In  tow. 

Where  one  of  two  tugs  approaching  each  other  on  crossing  courses  at 
night  and  under  difficult  conditions  of  the  tide,  signaled  her  intention  of 
crossing  the  bow  of  the  other  tug,  when  she  could  with  greater  safety 
have  slackened  speed  and  passed  under  her  stern,  she  is  chargeable  with 
sole  liability  for  a  resulting  collision  by  which  one  of  the  barges  she  had 
In  tow  was  Injured,  the  other  tug  being  shown  to  have  taken  the  best  course 
possible  to  assist  the  maneuver  after  receiving  the  signal. 

— Tice  V.  The  Zouave  and  The  Sea  King,  98  Fed.  747 

39  C.  C.  A.  258 
i  3.    Snits  for  dmmases. 

Where  a  steam  ferryboat,  navigating  in  a  fog  at  night,  on  hearing  the 
fog  signal  of  another  vessel,  apparently  forward  of  her  beam,  which  was 
recognized  by  her  pilot  as  that  of  another  ferryboat  whose  course  was 
such  as  to  cause  danger  of  collision,  failed  to  stop  her  engines  at  once, 
as  required  by  article  16  of  Act  June  7,  1897,  the  burden  rests  upon  her 
to  show  that  the  collision  which  followed  was  not  due  to  her  neglect. 

—The  St  Louis,  98  Fed.  750 39  C.  C.  A.  261 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Shipping." 
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COMMISSIONERS. 

Id  equity,  see  "Equity,"  1 4. 

COMMISSIONS. 

Of  receiver,  see  "RecelTers,"  i  3. 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Emioeot  Domain/'  i  L 
Of  recei?er,  see  ''Becelvers,"  I  8. 

CONDITIONS. 

In  insurance  policies,  see  "Insurance,"  S  3. 

CONFLICT  OF  LAWS. 

Conflicting  Jurisdiction  of  courts,  see  "Courts/*  |  7. 

CONSIGNMENT. 

See  "Factors." 

CONSTITUTIONAL  LAW. 

See  "Jury,"  §  1. 

Subjects  and  titles  of  statutes,  see  "Statutes,"  |  1. 

§   1.    IHstribntioa  of  soTenunentml  powers  and  fnnotlons. 

A  retroactive  legislative  act  coutirming  and  legalizing  a  contract  made 
by  a  county  wblcb  bad  been  adjudged  Invalid  by  tbe  courts,  in  an  action 
tbereon,  for  want  of  autbority  in  the  county  to  make  it.  Is  not  void,  as 
an  exercise  of  Judicial  power  by  tbe  legislature,  since  It  does  not  attempt 
to  annul  or  affect  tbe  judgment  of  tbe  court,  but  recognizes  its  validity  by 
supplying  tbe  element  wblcb  tbe  court  beld  lacking  to  render  tbe  contract 
valid. 

^^teele  County  v.  Erskine,  98  Fed.  215 39  C.  C.  A.  173 

i  2.    Equal  proteotion  of  laws. 

Tbe  provisions  of  Rev.  St.  Tex.  1805,  art.  3071,  making  life  insurance 
companies  failing  to  pay  a  loss  witbin  the  tUne  specified  in  tbe  policy  after 
demand  made  therefor  liable  to  tbe  payment  of  12  per  cent,  damages  on 
tbe  amount  of  tbe  loss,  and  all  reasonable  attorney's  fees  for  the*  prosecu- 
tion and  collection  of  such  loss,  is  not  in  violation  of  tbe  fourteenth  con- 
stitutional amendment,  as  denying  to  such  companies  tbe  equal  protection 
of  tbe  laws;  but,  in  view  of  the  magnitude  and  *be  peculiar  nature  of  the 
business,  of  the  fact  that  in  making  the  contracts  the  parties  do  not  deal 
on  equal  terms,  but  the  terms  of  the  contract  are  dictated  solely  by  the 
insurer,  and  are  often  not  understood  by  the  Insured,  and  the  contracts 
are  made  in  its  behalf  by  agents  whose  power  to  bind  their  principal  by 
their  acts  or  knowledge  is  carefully  limited,  and  the  further  fact  that  such 
contracts  are  not  to  be  enforced  usually  until  after  the  death  of  one  of  the 
parties  thereto,  such  statute  must  be  regarded  as  one  making  a  classifica- 
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tion  having  reasonable  relation  to  the  peculiar  nature  of  the  business 
affected  and  the  object  to  be  attained,  which  is  to  secure  a  righteous  de- 
gree of  care  and  fairness  in  the  making  of  such  contracts. 

—Merchants*  Life  Ass*n  of  United  States  v.  Yoalium,  98  Fed.  251 

39  0.  C.  A.  56 
I  3.    Due  process  of  la'w. 

A  municipal  corporation  has  no  vested  right  of  property  in  a  defense 
of  ultra  vires  to  a  contract  it  has  entered  into,  nor  is  it  given  such  right 
by  a  judgment  in  an  action  against  it  on  the  contract  sustaining  and  es- 
tablishing such  defense.  Hence  a  retroactive  statute  conferring  upon  it 
the  power  which  it  lacked,  and  legalizing  its  action  in  making  such  con- 
tract, cannot  be  assailed  on  the  ground  that  it  deprives  the  corporation 
of  its  property  without  due  process  of  law.  Such  act  is  the  lawful  exer- 
cise of  the  power  of  the  legislature  over  subordinate  public  corporations. 

—Steele  County  v.  Erskine,  98  Fed.  215 39  C.  0.  A.  173 

CONTRACTS. 

Express  contracts,  see  "Insurance";    "Master  and  Servant";    'Trlncipar  and 

Surety";   **Sales." 

affreightment,  see  "Shipping,"  §  2. 

charter  parties,  see  "Shipping,"  §  1. 

employment,  see  "Master  and  Servant." 

Liquidated  damages  or  penalties,  see  "Damages,"  S  2. 

Of  particular  classes  of  parties,  see  "Municipal  Corporations,"  §  2;    "United 

States,"  I  1. 
Relating  tp  patented  articles,  see  "Patents,"  §  4. 
Specific  performance,  see  "Specific  Performance." 

I   1.    Constn&otion  and  operatknu 

The  construction  of  a  written  contract  is  determined  by  the  words  used, 
and  their  relation  to  each  other,  and  not  by  the  punctuation. 

—Holmes  v.  Phenix  Ins.  Co.  of  Brooklyn,  N.  Y.,  96  Fed.  240 

89  0.  0.  A.  45 

CONVEYANCES. 

See  **Deeds";    "Mortgages." 

COPYRIGHTS. 

I   1.    Kature  and  aoqnisition. 

Where  a  photograph  has  become  public  property  by  being  placed  in  the 
market  and  sold,  the  proprietor  cannot  obtain  a  valid  copyright  thereon 
by  making  a  slight  and  merely  colorable  change  therein  by  an  alteration 
of  the  negative  from  which  it  is  printed. 

—Snow  v.  Laird,  98  Fed.  813 39  C.  C.  A.  311 

i   2,    InfTinsement. 

In  an  action  to  recover  the  statutory  penalty  for  infringement  of  a  copy- 
right, an  allegation  that  plaintiff  is  the  author,  designer,  and  proprietor 
of  a  copyrighted  photograph,  which  was  copied  by  defendant,  is  not  sus- 
tained by  proof  that  plaintiff  caused  an  alteration  to  be  made  by  etching 
in  a  negative  from  which  photographs  had  previously  been  printed  and  sold, 
and  had  thus  become  public  property,  and  then  caused  the  picture  printed 
from  the  altered  negative  to  be  copyrighted.  If  the  altered  picture  was 
subject  to  copyright,  it  was  rendered  so  solely  by  the  change  made  therein, 
which  was  not  the  product  of  photography,  but  of  the  etching,  which  is 
a  different  art. 

—Snow  T.  Laird,  98  Fed.  813 39  0.  C.  A.  811 
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CORPORATIONS. 

See  "MDniclpal  Corporations";  "Railroads,"  §  1;  "Street  Railroads,"  S  1. 

i   1.    Reiaoorporatiom  Aad  reorsAslsatioa. 

A  court  of  equity  will  not,  at  the  suit  of  a  corporation,  compel  its  mi- 
nority bondholders  to  assent  to  a  reorganization  scheme  by  which  they 
are  required  to  scale  their  bonds,  accepting  in  lieu  thereof  new  bonds  for 
a  smaller  amount,  without  additional  security;  the  benefits  of  the  scheme, 
if  any,  Inuring  solely  to  the  stockholders. 

—Lake  St.  El.  R.  Co.  v.  Ziegler,  99  Fed.  114;   Ziegler  v.  Lake  St  EL 
R.  C6.,   Id 39  C.  C.  A.  431 

i  2«    Foreica  eorporations. 

A  citizen  of  the  United  States  who  becomes  a  stockholder  in  a  foreign 
corporation  holds  his  stock  subject  to  the  laws  and  policy  of  the  country 
of  the  corporation's  domicile,  and  where,  by  an  amendment  of  its  by-laws, 
the  corporation  acquires  a  lien  which,  under  the  laws  of  the  country,  is 
paramount  to  the  lien  of  a  previous  pledgee,  the  priority  of  such  lien 
must  be  recognized  by  the  courts  of  the  United  States.* 

—Hudson  River  Pulp  &  Paper  Co.  v.  H.  H.  Warner  &  Co.,  99  Fed. 
187   39  C.  C.  A.  452 

CORRECTION. 

Of  Judgment,  see  "Judgment,**  I  2. 

COUNTIES. 

See  '^Municipal  Corporations.*' 

COURTS. 

Removal  of  action  from  state  court  to  United  States  court,  see  "Remoyal  of 

Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury,  see  "Jury,"  §  1. 

I   1.    Courts  of  probate  Jurisdiotioii. 

The  act  of  the  congress  of  Texas  of  December  20,  1836  (Hart.  Dig. 
Tex.  1850,  p.  146),  organizing  inferior  courts,  and  defining  their  powers 
and  jurisdiction,  which  created  a  probate  court  in  each  county,  and  de- 
fined its  jurisdiction,  which  included  **full  Jurisdiction  of  all  testamentary 
and  other  matters  appertaining  to  a  probate  court,"  when  construed  as 
an  entirety,  and  in  view  of  the  fact  that  under  the  civil  law,  upon  which 
the  jurisprudence  of  the  republic  was  founded,  no  distinction  was  made 
between  the  personal  and  real  estate  of  a  decedent,  both  of  which  passed 
to  his  administrator,  and  also  in  view  of  the  contemporaneous  and  subse- 
quent construction  of  the  act  both  by  the  courts  and  the  congress,  must 
be  held  to  have  conferred  on  such  probate  courts  the  power  to  sell  both 
the  persbnal  and  real  estate  of  a  decedent,  when  required  in  the  adminis- 
tration of  his  estate. 

— FItzwilliam  v.  CampbeU,  99  Fed.  30 39  C.  C.  A.  399 

I   2.    United  States  eonrts— Jnrisdiotton  and  powers  In  seneraL 

The  owner  of  municipal  bonds,  or  coupons  therefrom,  containing  a  di- 
rect promise  to  pay,  may  maintain  an  action  at  law  In  a  federal  court  to 
recover  Judgment  thereon,  where  the  requisite  jurisdictional  facts  appear, 
although,  under  the  laws  of  the  state,  such  bonds  or  coupons  are  payable 
only  out  of  a  special  fund  which  the  statute  requires  the  officers  of  the 
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defendant  to  create  by  the  levy  of  taxes  for  that  purpose;  nor  Is  the  plain- 
tiff required  to  show  that  they  have  performed  their  duty  in  that  regard. 

—City  of  Santa  Cruz  v.  Waitc,  98  Fed.  387 .39  C.  C.  A.  106 

A  Judgment  creditor  of  a  railroad  company,  whose  cause  of  action  arose 
after  a  sale  of  its  road  by  a  federal  court  in  foreclosure  proceedings,  and 
who  is  seeking  by  a  suit  in  a  state  court  to  enforce  his  Judgment  against 
the  road  under  a  state  statute,  cannot  be  said  to  be  asserting  rights  claimed 
under  any  party  to  the  decree  of  the  federal  court,  so  as  to  l)e  bound  by 
such  decree;  and  that  court  cannot.  In  view  of  Rev.  St.  §  720,  enjoin  him 
from  maintaining  such  suit  in  the  state  court,  nor  can  it  compel  him,  by 
supplementary  proceedings  instituted  by  the  purchaser  of  the  road,  to  sub- 
mit his  rights  to  that  court  for  adjudication. 

—James  v.  Central  Trust  Co.  of  New  York,  98  Fed.  489 

39  C.  C.  A.  126 

A  circuit  court  of  the  United  States,  which  has,  by  removal,  acquired  Ju- 
risdiction of  a  suit  by  a  lessor,  who  is  a  citizen  of  the  state,  against  an 
assignee  of  his  lessee,  the  defendant  being  an  alien,  for  a  cancellation  of 
the  lease,  has  also  Jurisdiction  to  entertain  a  cross  bill  by  defendant  to 
enforce  specific  performance  of  the  lease,  which  is  merely  ancillary  to  the 
original  suit,  although  by  reason  of  the  fact  that  defendant's  assignor  is  a 
citizen  of  the  same  state  as  complainant  the  cross  bill  could  not  have  been 
maintained  in  that  court  as  an  original  action. 

—Brooks  y.  Laurent,  98  Fed.  647 39  O.  C.  A.  201 

To  constitute  an  adequate  remedy  at  law,  which  will  deprive  a  federal 
court  of  equity  of  Jurisdiction  of  a  suit  between  citizens  of  different  states, 
such  remedy  must  be  one  enforceable  In  the  same  court  by  an  action  which 
may  be  brought  by  the  complainant.  A  remedy  existing  only  in  a  state 
court  is  not  sufficient;  nor  is  the  right  to  plead  the  matters  alleged  in  the 
bill  In  defense  to  an  action  brought  by  the  defendant,  and  which  is  under 
the  defendant's  control. 

—United  States  Life  Ins.  Co.  in  City  of  New  York  v.  Cable,  98  Fed. 
761    39  O.  C.  A.  264 

A  federal  court  of  equity  will  not  refuse  to  entertain  a  suit  by  a  life 
insurance  company,  which  is  a  citizen  of  another  state,  against  a  citizen 
of  the  state  where  the  suit  is  brought,  for  the  cancellation  of  a  policy  of 
insurance,  after  the  death  of  the  insured,  on  the  ground  of  the  existence 
of  an  adequate  remedy  at  law,  notwithstanding  the  commencement  of  an 
action  on  the  policy  by  the  defendant  in  a  state  court,  where  the  bill 
alleges  facts  showing  that  the  delivery  of  the  policy  was  procured  by  fraud 
at  a  time  when  the  insured  was  dangerously  sick,  and  that  he  died  before 
'  plaintiff  had  knowledge  of  the  facts,  and  which  also  shows  that,  under  the 
laws  of  the  state  relating  to  foreign  insurance  companies,  if  it  removes  the 
action  from  the  state  to  the  federal  court  it  will  forfeit  its  license  to  do 
business  in  the  state. 

—United  States  Life  Ins.  Co.  in  City  of  New  York  v.  Cable,  98  Fed. 
761    39  C.  C.  A.  264 

f   3«    — ^  Jnrisdiotion  dependent  on  eitisensl&ip,  residenoe,  or  oharao- 
ter  of  parties. 

The  provision  of  the  Judiciary  act  of  1887-88,  that  a  circuit  court  of  the 
United  States  shall  not  have  cognizance  of  any  suit  to  recover  the  contents 
of  a  promissory  note  or  other  chose  in  action  in  favor  of  any  assignee  un- 
less such  suit  might  have  been  maintained  in  that  court  if  no  assignment 
had  been  made,  does  not  prevent  such  court  from  entertaining  Jurisdiction, 
either  originally  or  by  removal,  of  a  suit  based  on  a  chose  in  action  brought 
by  a  party  thereto,  who  is  a  citizen  of  a  state,  against  an  assignee  of  the 
other  party,  who  is  an  alien,  without  regard  to  the  citizenship  of  defend- 
ant's assignor;  and  such  a  suit,  when  commenced  in  a  state  court,  may 
be  removed  by  the  defendant  where  the  requisite  amount  is  involved. 

—Brooks  y.  Laurent,  98  Fed.  647 39  C.  C.  A.  201 

The  Illinois  statute  giving  a  plaintiff  in  attachment  the  right  to  bring 
an  action  on  a  forthcoming  bond  taken  by  the  sheriff,  "the  same  as  if 
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such  bond  bad  been  assigned  to  him,"  does  not  render  him,  In  fact  or 
constructively,  an  assignee,  within  the  meaning  of  the  federal  judiciary 
act,  so  as  to  preclude  a  circuit  court  of  the  United  States  from  taking 
cognizance  of  such  action,  where  the  plaintiff  is  a  citizen  of  another  state, 
although  the  sheriff  could  not  have  sued  therein. 

— Smith. V.  Packard,  98  Fed.  703 30  C.  C.  A.  201 

I   4*    —  JuHsdiotion  dependent  on  amonnt  or  valne  In  eontroversy. 

Act  Cong.  March  3,  1887  (24  Stat.  505),  gives  JurlsdlcUon  to  the  court  of 
claims.  Inter  alia,  on  any  contract,  express  or  implied,  with  the  United 
States,  or  for  damages,  liquidated  or  unliquidated,  in  cases  not  sounding 
in  tort,  in  respect  of  which  claims  the  party  would  be  entitled  to  redress 
agalBst  the  United  States,  either  in  a  court  of  law,  equity,  or  admiralty, 
if  the  United  States  were  suable.  Section  2  gives  the  federal  district  and 
circuit  courts  concurrent  Jurisdiction  with  the  court  of  claims  as  to  mat- 
ters named  In  the  preceding  section,  except  that  the  district  coiuts  have 
jurisdiction  not  to  exceed  $1,000,  and  the  circuit  courts  between  $1,000 
and  $10,000.  Helds  that  a  claim  against  the  United  States  for  salvage  in 
the  sum  of  $10,000  is  within  the  jurisdiction  of  the  circuit  court. 

—United  States  v.  Morgan,  00  Fed.  570 39  C.  C.  A.  653 

The  amount  In  dispute,  in  an  action  for  jurisdictional  purposes  In  a  fed- 
eral court,  is  determined  by  the  amount  claimed  by  the  plaintiff  in  his 
pleading,  in  good  faith,  although  such  claim  is  made  under  a  mistake  of 
fact,  as  subsequently  shown  by  the  evidence. 

— Kunkel  y.  Brown,  00  Fed.  503 30  C.  0.  A.  665 

I   6.    — ^  State  laws  as  rales  of  decision. 

The  decisions  of  the  supreme  court  of  a  state,  defining  and  limiting  the 
powers  of  corporations  created  under  the  statutes  of  the  state,  are  con- 
structions of  such  statutes  which  will  be  followed  by  the  federal  courts. 
— Schofield  V.  Goodrich  Bros.  Banking  Co.,  06  Fed.  271.  .39  C.  C.  A.  76 

The  question  whether  employes  are  fellow  servants,  so  as  to  preclude 
a  recovery  from  the  master  by  one  for  the  negligence  of  the  other,  is  one 
of  general  law,  as  to  which  a  federal  court  is  not  bound  by  the  decisions 
of  the  courts  of  the  state. 

—Hunt  T.  Hurd,  96  Fed.  683 30  C.  0.  A.  226 

A  decision  of  the  supreme  court  of  a  state  holding  invalid  a  township 
•  election  authorizing  the  issuance  of  bonds,  which  was  not  made  until  after 
the  bonds  had  been  issued  and  sold,  is  not  conclusive  on  a  federal  court  in 
an  action  to  recover  on  such  bonds. 

— Rondot  V.  Rogers  Tp.,  09  Fed.  202 39  C.  C.  A.  462 

I   6*    -^  Circnit  conrts  of  appeals. 

A  suit  brought  to  have  ordinances  granting  a  franchise  to  construct  and 
operate  a  street  railroad  annulled  on  the  ground  that  they  impair  the  obli- 
gation of  a  contract  made  by  an  act  of  the  legislature  and  a  prior  ordi- 
nance, by  which  plaintiff  claims  to  have  been  granted  an  exclusive  fran- 
chise, and  deprive  plaintiff  of  property  without  due  process  of  law,  neces- 
sarily Involves  a  constitutional  question,  and  the  circuit  court  of  appeals  is 
without  jurisdiction  of  an  appeal  therein. 

— J.  C.  Hubinger  Co.  v.  Quincy  Horse-Railway  &  Carrying  Co.,  08 
Fed.    807 30  C.  C.  A.  336 

I   7.    Conenrrent  and  eonflietins  Jnrisdiotion,  and  eomity. 

A  circuit  court  of  the  United  States  is  not  prevented  by  Rev.  St  §  720, 
from  granting  an  injunction  against  a  proceeding  in  a  state  court,  where 
necessary  to  render  effective  its  own  decree;  and  where  it  has  rendered  a 
decree  foreclosing  a  mortgage  upon  a  railroad,  and  has  sold  the  property 
thereunder,  it  has  jurisdiction,  as  ancillary  to  such  suit,  to  entertain  a 
bill  by  the  purchaser  to  enjoin  a  stockholder  of  the  mortgagor  company 
from  maintaining  a  suit  in  a  state  court  against  such  company  to  place 
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the  road  In  the  hands  of  a  receiver,  In  disregard  of  the  decree  of  the  federal 
court,  by  which  he  is  bound,  and  of  the  rights  of  the  purchaser  thereunder 

—James  v.  Central  Trust  Co.  of  New  York,  98  Fed.  489 

89  C.  C.  A.  120 

COVENANTS. 

In  Insurance  policies,  see  "Insurance,"  S  3. 

COVERTURE 

See  **Hu8band  and  Wife." 

CUSTOMS  DUTIES. 

I   1.    Validity,  oonstmotiom,  and  operation  of  eustoms  laws  in  s^Aoral. 

In  construing  taritf  acts  based  on  the  fundamental  Idea  of  protection  to 
domestic  manufacturers,  and  in  which  the  duties  are  uniformly  increased 
to  correspond  with  the  advanced  state  of  manufacture  of  the  article,  where 
a  material  used  in  makiug  manufactured  articles  has  been  subjected  to 
further  treatment  than  that  of  a  class  specifically  enumerated,  it  should 
be  classified  with  a  higher,  rather  than  a  lower,  class. 

—United  States  v.  Eschwege.  98  Fed.  600;  Eschwege  v.  United  States, 
Id 39  0.  C.  A.  169 

To  constitute  similarity  in  use,  within  the  metftilng  of  the  similitude 
clause  of  the  tariff  act  of  1894  (section  4),  which  will  require  a  nonenumer- 
ated  article  to  be  classified  with  one  enumerated,  the  uses  of  the  two  need 
not  be  identical  or  Interchangeable. 

—United  States  v.  Dana,  99  Fed.  433 39  C,  C.  A.  590 

i  Z*    Goods  subject  to  dnty,  rate,  and  anionnt* 

Coustrumg  paragraphs  315  and  342  of  the  tariff  act  of  1897  together, 
*'plushes,  velvets,  velveteens,  corduroys  and  all  pile  fabrics,  cut  or  uncut," 
"composed  of  cotton  or  other  vegetable  fibre,"  are  dutiable  under  para- 
graph 315,  except  "pile  fabrics  of  which  flax  is  the  component  material  of 
chief  value,"  which  are  dutiable  under  paragraph  342,  and,  under  such 
construction,  colored  flax  and  cotton  plush,  flax  chief  value,  is  dutiable  un- 
der paragraph  3*12. 

—Stem  V.  United  States,  98  Fed.  417 39  C.  O.  A.  119 

It  having  been  the  uniform  practice  of  the  treasury  department  since 
1866,  in  case  of  dutiable  oil  paintings  In  frames,  to  assess  a  separate  and 
independent  duty  on  the  frames,  tariff  statutes  since  enacted  must  be 
construed  with  reference  to  such  practice;  and  the  word  *'paintings,"  as 
used  in  paragraph  454  of  the  tariff  act  of  1897,  cannot  be  construed  to 
include  the  frames  In  which  such  paintings  are  imported:  nor  are  the 
frames  to  be  assessed  for  duty  as  "coverings,"  under  section  19  of  the  cus- 
toms administrative  act  of  1890,  but  they  are  to  be  classified  as  separate 
Importations,  and  are  dutiable,  under  paragraph  208  of  the  same  tariff 
act,  as  manufactures  of  wood. 

—United  States  v.  Hensel,  98  Fed.  418 39  C.  C.  A.  121 

The  first  part  of  paragraph  258  of  the  tariff  act  of  1897  covers  only 
the  choicer  articles  of  small  fish  when  "packed  in  oil  or  otherwise  in  bot- 
tles. Jars,  tin  boxes  or  cans,"  and  fish  of  the  herring  family,  plcliLled  and  put 
up  in  kegs,  are  not  dutiable  under  such  paragraph,  but  under  paragraph 
260,  as  pickled  herrings. 

—United  States  v.  Rosensteln»  98  Fed.  420 39  C.  C.  A.  122 

Pieces  of  leather,  cut  uniform,  28  inches  in  width  and  from  32  to  36  inches 
In  length,  having  on  one  side  an  embossed  pattern  in  silver  and  other 
colors,  and  designed  to  be  cut  and  used  in  making  dress  trimmings,  pocket- 
books,  and  other  fancy  articles,  are  dutiable  under  paragraph  310  of  the 
tariff  act  of  1894,  as  leather  not  specially  provided  for,  and  not  under 
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paragraph  341,  as  "akios/*  or  under  paragraph  342,  as  leather  cat  into  forms 
suitable  for  conversion  into  manufactured  articles. 

—United  States  v.  Naday,  96  Fed,  421 39  C.  C.  A.  124 

Glass  siphon  bottles,  intended  for  holding  gas-charged  waters,  having 
etched  thereon  merely  a  name  and  address,  with  the  words,  **This  siphon 
not  to  be  sold,"  all  inclosed  in  rectangular  lines,  are  not  dutiable  under 
paragraph  90  of  the  tariff  act  of  1894,  as  ornamented  or  decorated  bottles, 
but  as  plain  glass  bottles,  under  paragraph  88;  but  similar  bottles  having 
etched  thereon  a  trade-mark  design  composed  of  the  outlines  of  the  figure 
of  a  woman,  inclosed  In  an  oval  panel  resting  upon  a  scrolled  base,  are  orna- 
mented or  decorated,  and  dutiable  under  paragraph  90. 

— Koscherak  v.  United  States,  98  Fed.  696 89  C.  C.  A.  166 

To  bring  glass  bottles  within  paragraph  90  of  the  tariff  act  of  1894  which 
provides  for  such  bottles  "when  cut,  engraved,  painted,  colored,  printed, 
stained,  etched  or  otherwise  ornamented  or  decorated,"  the  cutting,  engrav- 
ing, etching,  etc.,  thereon  must  be  substantial  and  sufficient  to  amount  to 
an  ornament  or  decoration;  otherwise,  they  are  dutiable  as  plain  glass 
bottles  under  paragraph  88. 

— Koscherak  y.  United  States,  98  Fed.  596 39  C.  C.  A.  16G 

Sheets  of  celluloid,  polished  on  both  sides,  are  dutiable  under  the  third 
clause  of  paragraph  17  of  the  tariff  act  of  1897,  as  ^'finished  or  partly 
finished  articles,"  and  not  under  the  second  clause,  which  covers  celluloid 
'Irolled  or  in  sheets,  unpolished." 

— United  Stat^  v.  Eschwege,  96  Fed.  600;  Eschwege  v.  United  States, 
Id 39  C.  C.  A.  169 

Dried  lychee,  which  is  Chinese  fruit  having,  when  dry,  a  thin  shell  inclos- 
ing an  edible  pulp,  is  dutiable  under  paragraph  262  of  the  tariff  act  of  1897, 
as  an  **edible  fruit,  dried,"  and  not  entitled  to  free  entry  under  paragraph 
659,  as  a  fruit  not  specially  provided  for. 

—United  States  v.  Wing  Wo  Chong,  98  Fed.  602 39  O.  C.  A.  172 

•*Drled  currants."  so  called,  from  the  Levantine,  which  are  known  to  the 
trade  by  some  30  different  names,  indicating  the  islands  or  localities  where 
grown,  and  which,  although  in  fact  raisins,  made  from  a  small  grape,  con- 
stitute the  only  currants  known  commercially  or  imported,  are,  except 
those  grown  on  the  island  of  Zante,  entitled  to  free  entry,  under  paragraph 
489  of  the  free  Ust  of  the  tariff  act  of  1894,  as  "fruits.  •  •  •  dried, 
not  specially  provided  for,"  and  are  not  dutiable  under  paragraph  217, 
which  covers  "plums,  prunes,  figs,  raisins  and  other  dried  grapes,  including 
Zante  currants." 

—Hills  Bros.  Co.  v.  United  States,  99  Fed.  264 39  O.  C.  A.  500 

Articles  composed  of  tiles,  which  are  put  together  in  rows  before  being 
fired,  their  faces  forming  a  plain  surface,  on  which  a  picture  is  painted 
with  brown  mineral  paint,  mixed  with  oil  or  water,  the  tiles  being  then 
separated  and  fired,  by  which  process  the  color  of  the  painting  is  changed 
from  brown  to  blue,  and  the  surface  of  the  tile  is  glazed,  after  which  the 
tiles  are  reassembled  and  framed,  in  which  condition  they  are  imported, 
being  used  in  the  frames  for  wall  decoration,  or  removed  and  set  in  man- 
tels or  wainscoting,  are  dutiable,  under  paragraph  94  of  the  tariff  act  of 
1890,  as  "tiles  glazed,  painted  or  vitrified,"  and  not  under  paragraph  465, 
as  "paintings  in  oil  or  water  colors." 

—United  States  y.  Richard,  99  Fed.  268 39  0.  0.  A.  604 

Ferrochrome,  which  is  a  product  obtained  by  smelting  chromic  ore,  is 
dutiable  under  paragraph  110  of  the  tariff  act  of  1894,  by  reason  of  it& 
similarity  in  use  to  ferromanganese,  covered  by  such  paragraph,  and  not 
under  section  3.  as  a  manufactured  article  not  enumerated  or  provided  for, 
both  articles  being  used  in  the  manufacture  of  steel,  to  produce  a  tough, 
hard  quality,  the  former  when  the  iron  ore  contains  an  excess  of  phos- 
phorus, and  the  latter  when  it  shows  an  excess  of  sulphur. 

—United  States  v.  Dana,  99  Fed.  433 39  C.  C.  A.  590 
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Zinc  dust,  used  In  dyeing,  is  entitled  to  free  entry,  under  paragraph 
886  of  the  tariff  act  of  1894,  as  an  article  in  a  crude  state,  used  in  dyeing, 
not  specially  provided  for,  and  is  not  dutiable  under  section  3,  as  a  non- 
enumerated  manufactured  article,  nor  under  paragraph  174  and  section  4, 
as  assimilated  to  zinc  in  pigs  and  blocks. 

— ^United  States  v.  Koessler  &  Hasslacher   Chemical   Co.,   99  Fed. 
652    39  C.  C.  A.  651 

"Grold  straw  braids"  and  ''silver  straw  braids,"  composed  mostly  of  hemp 
fiber,  the  remainder  being  metal,  cotton,  and  glue,  are  not  entitled  to  free 
entry,  under  Act  Cong.  Oct.  1,  1890,  par.  518,  which  puts  on  the  free  list 
braids,  plaits,  laces,  and  similar  manufactures,  ''composed  of  straw,  chip, 
grass,  palm  leaf,  willow,  osier  or  rattan,"  suitable  for  malting  or  ornament- 
ing hats,  bonnets,  and  hoods,  but  are  assessable  under  paragraph  215, 
as  manufactures  in  part  of  metal,  not  specially  provided  for. 

— ^hiff  V.  United  States,  99  Fed.  555 39  0.  C.  A.  652 

I  3.    Payment  audi  oollectioiiy  refunding,  and  drawback. 

Section  23  of  the  customs  administrative  act  of  1890,  which  permits  an 
Importer  to  abandon  to  the  United  States  all  or  any  portion  of  the  goods 
included  in  any  invoice,  not  less  than  10  per  cent,  of  the  total  value  or 
quantity  of  the  Invoice,  and  be  relieved  from  the  payment  of  duties  on  the 
portion  so  abandoned,  applies  only  to  an  invoice  of  goods  Imported  in  such 
condition  as  would  have  entitled  the  importer,  under  Rev.  St.  §  2927,  for 
which  said  section  23  is  a  substitute,  to  claim  an  allowance  for  damaged 
goods;  and  an  importer  of  goods  not  damaged  cannot,  by  an  abandonment 
of  such  goods,  after  they  have  been  seized  by  the  government  for  an 
attempted  violation  of  the  customs  law,  relieve  himself  from  liability  for 
the  duty  thereon,  or  recover  the  duty  paid. 

— ^United  States  v.  One  Case  Paintings,  Engravings,  and  Manufactures 
of  Metal,  99  Fed.  426 39  C.  C.  A.  586 

I  4*    ReeoTory  of  duties  paid. 

The  forfeiture  and  sale  by  the  United  States  of  Imported  goods  for  un- 
dervaluation, imder  the  provisions  of  section  7  of  the  customs  administra- 
tive act  of  1890,  as  amended  by  section  32  of  the  tariff  act  of  1897,  do^s 
not  relieve  the  importer  from  liability  for  the  duty  thereon,  so  as  to 
entitle  him  to  a  return  of  the  duty  paid.  The  obligation  to  pay  the  dhty 
is  incurred  by  the  act  of  importation,  and  the  importer  Is  not  relieved 
from  such  obligation  by  the  violation  of  a  different  provision  of  the  cus- 
toms law,  although  he  thereby  incurs  as  a  penalty  a  forfeiture  of  the 
entire  Importation. 

—United  States  v.  One  Case  Paintings,  Engravings,  and  Manufactures 
of  Metal,  99   Fed.  420 39  C.  C.  A.  586 

DAMAGES. 

Compensation  for  property  taken  for  public  use,  see  "Eminent  Domain."  §  1. 

I   1*    Chronnds  and  snbjeets  of  oonipensatory  damagee. 

A  party  to  a  contract  has  but  one  cause  of  action  for  its  breach,  which 
is  Indivisible,  and  in  an  action  thereon  he  Is  entitled  to  recover  whatever 
damages  he  can  prove  within  the  rules  of  evidence.  Where,  in  accordance 
with  the  rules  of  pleading  of  the  court  in  which  he  sues,  he  sets  out  a 
statement  of  the  facts,  he  cannot  be  required  by  the  party  guilty  of  the 
breach  to  elect  whether  he  will  claim  for  losses  and  expenses  incurred  on 
the  faith  of  the  contract,  or  for  the  loss  of  profits,  but  he  may  claim  for 
both;  and.  In  case  the  profits  cannot  be  proved  with  sufficient  certainty 
to  warrant  a  recovery  therefor,  he  may  at  least  recover  for  the  money 
and  labor  reasonably  expended  in  good  faith  in  reliance  on  the  contract. 

—Wells  V.  National  Life  Ass'n  of  Hartford,  99  Fed.  222 

39  C.  C.  A.  476 

Plaintiff  entered  into  a  contract  by  which  he  became  the  general  agent 
for  defendant  (a  life  insurance  company)  for  a  term  of  years,  within  a 
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ipecified  territory.  He  was  to  have  sole  charge  of  such  territory,  to  devote 
his  services  to  the  business,  establish  subagendes  at  his  own  expense,  and 
receive  as  his  sole  compensation  conunissions  on  the  initial  and  renewal 
premiums  received  from  the  business  he  secured.  i7f/4f>  in  an  action  for  a 
breach  of  the  contract  by  defendant  by  transferring  the*  business  to  other 
agents  during  the  term  without  Just  cause,  that  plaintiff  was  not  limited. 
as  to  damages,  to  compensation  for  the  money  and  time  expended,  but  was 
entitled  to  claim  for  loss  of  commissions,  which  were  by  the  contract  made 
the  measure  of  his  compensation;  that  he  might  show  the  commissions 
which  would  have  accrued  to  him  under  the  contract  from  renewal  pre- 
miums on  policies  actually  taken  by  him  (the  presumption  being,  as  be- 
tween the  parties,  that  all  would  be  continued  in  force),  and  also  tbe 
amount  of  new  business  done  by  defendant  within  the  territory  throogh 
the  new  agents,  which  was  proper  to  be  considered  by  the  Jury,  together 
with  other  relevant  evidence,  in  determining  the  probable  amount  of  com- 
missions which  would  have  been  earned  but  for  the  breach  of  the  contract 
by  defendant,  and  if,  on  the  whole  evidence,  the  Jury  found  that  plaintiff 
had  suffered  loss  of  profits  in  excess  of  the  amount  of  his  outlay  of  personal 
services  and  expenses,  he  was  entitled  to  recover  such  excess. 

—Wells  V.  National  Life  Ass'n  of  Hartford,  99  Fed.  222 

39  C.  C.  A.  476 
I  2.    liquidated  dainages  and  pemaltles. 

A  provision  in  a  contract  for  the  purchase  of  a  crop  of  oranges,  then 
upon  the  trees,  for  a  lump  sum,  that  the  purchaser  *'is  also  to  pay  the 
party  of  the  second  part  $1,500  at  the  time  of  making  this  contract  as 
part  payment  of  the  entire  purchase  price  of  said  fruit,  and,  in  case  tbe 
said  party  of  the  first  part  refuses  or  fails  to  comply  with  the  conditions 
of  this  contract,  then  the  said  payment  of  $1,500  is  to  be  forfeited,**  is 
one  for  a  forfeiture,  and  not  for  liquidated  damages. 

—Nichols  Y.  Haines,  98  Fed.  092 39  C.  C  A.  235 

DEATH. 

I   1.    Actions  for  oansins  death. 

Under  tbe  Texas  statute  (Rev.  St  1895,  art.  3017)  giving  a  right  of  action 
for  actual  damages  on  account  of  injuries  causing  the  death  of  any  person, 
when  caused  by  the  negligence  or  wrongful  act  of  another,  the  parents  of  s 
minor  may  recover  in  such  an  action  for  the  loss  of  services  of  the  deceased 
during  minority,  althouffh  he  was  instantaneously  killed. 

^Sternenberg  t.  MaUhos,  99  Fed.  43 39  O.  C.  A.  406 

DECLARATION. 

In  pleading,  see  "Pleading,"  S  1. 

DEEDS. 

I   1.    Constmotion  and  operation^ 

Where  a  lot,  conveyed  on  condition  that  it  should  be  used  by  the  gran- 
tee for  a  specified  purpose,  was  washed  away  or  submerged  by  the  action 
of  a  river,  before  the  lapse  of  a  reasonable  time  within  which  to  oomplT 
with  the  condition,  so  as  to  render  a  compliance  impossible,  the  titie  can- 
not be  recovered  by  the  grantor  on  the  ground  of  a  breach  of  the  condition. 
—Union  Pac.  Ry.  Co.  v.  Cook,  98  Fed.  281;  Cook  v.  Union  Pac.  By. 
Co.,  Id 3y  C.  a  A.  ^ 

Plaintiff  conveyed  to  the  Union  Pacific  Railroad  Company,  then  en- 
gaged in  building  its  road,  a  city  lot,  on  condition  that  the  grantee  should 
construct  and  maintain  its  "road  through  said  tract,"  otherwise  the  lot  to 
revert  to  the  grantor.  Held,  that  the  word  "road,"  as  therein  used,  should 
be  construed  to  mean  not  merely  the  track  of  the  railroad,  but  the  entire 
right  of  way,  200  feet  in  width,  which  the  company  was  authorized  by  its 
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charter  to  acquire  and  hold,  and  which  was  necessary  for  the  construction 
and  maintenance  of  its  traclc;  and  that,  the  lot  being  within  the  limits  of 
such  right  of  way,  there  was  no  breach  of  the  condition,  although  no  part 
of  the  track  was  laid  upon  it. 

—Union  Pac.  Ry.  Co.  v.  Cook,  98  Fed.  281;   Cook  v.  Union  Pac.  Ry. 
Co.,   Id 3»  C.  O.  A.  86 

o    .....    .    ..o  DEMURRAGE. 

See  "Shipping,"  §  3. 

DESCRIPTION. 

Of  property  conveyed,  see  **Boundarie8."  S  1. 

DISABILITIES. 

Married  women,  see  "Husband  and  Wife,"  S  1. 

DISCHARGE. 

From  liability  as  surety,  see  "Principal  and  Surety,"  §  !• 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  suit  in  equity,  see  "Equity,"  (  3. 

f    1.    IsToliuitary. 

Where  the  plaintiff  falls  to  appear  by  himself  or  counsel  at  the  tlm'e  set 
for  the  trial  of  his  action,  the  proper  practice  In  the  federal  courts  is  to 
dismiss  the  action  for  want  of  prosecution,  and  it  is  error  in  such  case 
to  impanel  a  jury,  direct  a  verdict,  and  enter  a  judgment  thereon  for  de- 
fendant on  the  merits. 

—Patting  Y.  Spring  VaUey  Coal  Co.,  08  Fed.  811.. ...39  C.  C.  A.  308 

DIVERSE  CITIZENSHIP. 

Ground  of  Jnrlsdictioa  of  United  States  courts,  see  "Courts,"  SS  2-Q. 

DOMICILE. 

Residence  as  ground  of  jurisdiction,  see  "Courts,"  §S  2-6. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  §  3. 

DUTIES. 

Customs  duties,  see  "Customs  duties." 
Excise  duties,  see  "Internal  Reyenue." 

EJECTMENT. 

I    1*    Biclii  df  aotlon  and  def  enset. 

It  Is  the  settled  law  of  the  federal  courts  that  a  plaintiff  in  ejectment 
must  show  a  good  legal  title  in  himself,  and  must  recover,  if  at  all.  upon 
39  C.C.A.-45 
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the  strength  of  his  own  title,  and  not  upon  the  weakness  of  that  of  his  ad- 
versary. 

—City  of  Cleveland  v.  Blgrfow,  96  Fed.  242 39  C.  C.  A.  47 

EMINENT  DOMAIN. 

I   1*    CompMisatiom. 

The  fundamental  doctrine  that  private  property  cannot  be  taken  for 
public  use  without  just  compensation  does  not  require  that  the  compensa- 
tion be  made  in  all  cases  concurrently  in  point  of  time  with  the  actual 
exercise  of  the  right  of  eminent  domain,  but,  at  whatever  time  It  is  to  be 
made  under  the  statute,  Just  compensation  entitles  the  owner  to  the  full 
market  value  of  his  property  at  the  time  of  the  taking,  and  that  time  is  to 
be  determined  by  the  terms  of  the  particular  statute  under  which  the  pro- 
ceedings are  had. 

—Benedict  v.  City  of  New  York,  98  Fed.  789 39  C.  C.  A.  290 

Laws  N.  T.  1883,  c.  490,  authorizing  the  city  of  New  York  to  construct 
a  new  aqueduct  for  the  purpose  of  a  water  supply,  and  to  condemn  lands 
necessary  therefor,  provides  for  the  adoption  by  the  aqueduct  commission- 
ers of  maps  showing  the  lands  to  be  acquired  in  sections,  which  maps  are 
to  be  filed  in  the  county  In  which  the  lands  are  situated,  after  which  It  is 
made  the  duty  of  the  counsel  of  the  corporation  to  apply  to  the  court  for 
the  appointment  of  commissioners  of  appraisal,  who  are  to  make  and  file 
in  the  office  of  the  clerk  or  register  of  each  county  in  which  such  lands  are 
situated  an  oath  of  office,  and  then  proceed  to  appraise  the  property. 
The  act  further  declares  (section  10)  that  upon  the  filing  of  the  oath  of 
said  commissioners  the  city  shall  **become  seized  in  fee  of,  and  may  im- 
mediately enter  into  possession  of  and  occupy  in  perpetuity,*'  all  the  lands 
shown  on  the  maps  filed  as  those  to  be  acquired,  and  provides  that  in 
making  compensation  to  the  owner  interest  shall  be  allowed  from  that 
time.  Held,  that  in  appraising  the  property  its  value  should  be  taken  as 
of  that  time,  and  not  as  of  the  time  when  the  map  was  filed,  which  did 
not  devest  the  owner  of  any  of  his  rights  therein. 

—Benedict  v.  City  of  New  York,  98  Fed.  789 39  C.  C.  A.  290 

I  2«    Prooeediacs  to  take  property  and  assess  oompeasatioii. 

lU  proceedings  to  condemn  property  for  public  use  on  an  application  to 
confirm  the  award  of  commissioners  of  appraisal,  the  court  will  not  ordi- 
narily weigh  conflicting  evidence  of  value,  but  will  refuse  to  confirm  only 
when  It  appears  that  the  commissioners  have  proceeded  upon  a  wrong  prin- 
ciple. 

—Benedict  v.  City  of  New  York,,  98  Fed.  789 39  C.  C.  A.  290 

EMPLOYES. 

See  "Master  and  Servant." 

EQUITY. 

See  **Recelver8";  "Specific  Performance." 

I   1*    JnrUdiotion,  priaoiplesy  aad  mairims. 

A  court  of  equity,  which  has  taken  possession  of  the  property  and  as- 
sets of  an  insolvent  corporation  in  a  suit  to  wind  up  its  affairs,  may  au- 
thorize its  receiver  to  bring  in,  by  ancillary  bill,  a  debtor  of  the  corpora- 
tion, for  the  purpose  of  ascertaining  and  enforcing  payment  of  such  in- 
debtedness; and  its  jurisdiction  to  determine  the  questions  Involved  in  such 
ancillary  proceeding  is  conferred  by  the  original  bill,  and  is  not  affected 
by  the  fact  that  such  questions  are  of  a  legal  nature. 

— Cvmnlngham  v.  City  of  Cleveland,  98  Fed.  657 89  a  0.  A.  211 

I  2.    Pleadlac. 

The  failure  of  a  cross  bill  for  the  recovery  of  a  debt,  and  the  enforce- 
ment of  a  pledge  to  secure  the  same,  to  allege  a  demand,  is  not  ground 
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for  the  reversal  of  a  decree  based  thereon,  where  the  original  bill  denied 
the  indebtedness  and  the  pledge. 

— Troendle  v.  Van  Nortwicli.  96  Fed.  785 39  O.  C.  A.  286 

An  allegation  In  a  cross  bill  that  defendant  advanced  to  complainant 
a  certain  sum  is  not  supported  by  evidence  that  defendant  sold  complain- 
ant shares  of  stock  in  a  corporation  equal  at  their  par  value  to  such  sum, 
where  there  is  no  proof  of  the  price  agreed  to  be  paid  therefor;  and  that 
such  price  was  the  par  value  of  the  stuck  cannot  be  presumed  from  the 
fact  that  the  corporation  was  newly  organized  under  a  statute  prohibit- 
ing the  issuance  of  stock  except  on  full  payment  of  par  value  therefor 
in  money  or  property,  where  there  was  evidence  which  tended  to  show 
that  the  assets  of  the  company  were  not  in  fact  equal  to  the  par  value 
of  its  stock,  and  that  defendant  sold  other  stock  for  much  less. 

—Troendle  v.  Van  Nortwick,  98  Fed.  785 39  C.  C.  A.  286 

A  cross  bill  seeking  affirmative  relief  Is  in  the  nature  of  an  original  bill. 
It  does  not  fall  with  a  dismissal  of  the  original  bill  in  the  suit,  whether 
such  dismissal  Is  by  the  act  of  the  complainant  or  the  court;  and  hence, 
although  relating  to  a  subject  germane  to  the  matter  of  the  original  bill,  it 
must  rest  upon  some  Independent  and  recognized  ground  of  equitable  ju- 
risdiction. 

—Jackson  v.  Simmons,  98  Fed.  768 39  O.  C.  A.  514 

S   3.    IHsmissal  before  hearing. 

Where  both  parties  to  a  controversy  are  before  the  court,  and  a  full 
hearing  has  been  had  upon  their  respective  claims,  the  suit  should  be  de- 
termined on  the  merits,  and  It  is  error  to  dismiss  It  without  prejudice 
against  the  wishes  of  both  parties. 

—Lake  St  El.  R.  Co.  v.  Zlegler,  99  Fed.  114;   Ziegler  v.  Lake  St.  El. 
R.  Co.,   Id 39  C.  C.  A.  431 

§   4«    Masters  and  oommittioners,  and  prooeedinss  before  tbem. 

Parties  at  whose  instance  and  for  whose  convenience  a  decree  was 
passed.  In  a  suit  in  which  a  receiver  had  been  appointed,  appointing  a  spe- 
cial master  to  take  testimony  at  a  certain  place,  with  authority  to  employ 
stenographers,  and  who  participated  In  the  proceedings  for  taking  the 
testimony,  without  any  motion  to  amend  the  decree,  or  suggestion  as  to 
distribution  of  the  costs  of  the  proceedings,  cannot  afterwards  be  heard 
to  say  that  they  will  be  Injured  by  having  the  compensation  of  said  mas- 
ter and  stenographers  paid  out  of  the  fund  in  the  registry  of  the  court. 
— EdgeU  V.  Felder,  99  Fed.  324 39  C.  C.  A.  540 

ERROR,  WRIT  OF. 

see  "Appeal  and  Error," 

ESTABLISHMENT. 

Of  railroads,  see  ''Street  Railroads/'  S  1« 

ESTOPPEL 

i   1*    By  record* 

A  married  woman,  who  joins  with  her  husband  In  a  bill  in  equity, 
which  is  sworn  to  by  her  as  well  as  her  husband,  for  relief  based  upon  a 
lease  of  her  property,  which  the  bill  alleges  was  made  by  her  husband  with 
her  consent,  after  such  allegation  and  the  validity  of  the  lease  have  been 
admitted  by  the  answer  of  the  defendant,  and  the  cause  has  proceeded  to 
a  hearing  upon  the  issues  joined,  cannot  take  the  position  on  such  hearing 
or  on  a  subsequent  appeal  that  the  lease  is  void  because  not  executed  by 
her  as  required  by  statute. 

—Brooks  Y.  Laurent,  98  Fed.  647 39  C.  C.  A.  201 
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EVIDENCE. 

See  'Witnesses/* 

As  to  boundaries,  see  "Boundaries,"  S  2. 

In  ejectment,  see  '"Ejectment,"  (  2. 

S   1*    Best  makd  umcoudmrj  eridemoe* 

Wbere  the  Journal  of  a  township  board,  which  should  contain  the  record 
of  all  township  meetings  and  the  meetings  of  the  board,  is  shown  to  have 
been  incomplete,  records  of  such  meetings  contained  in  a  highway  commis- 
sioner's record  kept  by  the  same  clerk,  and  certifi^  by  him  to  have  been 
nuide  from  records  and  papers  on  tile  in  his  office,  are  admissible  as  prima 
facie  evidence  of  the  proceedings  of  such  meetings,  where  no  record  thereof 
appears  in  the  Journal. 

— Rondot  V.  Rogers  Tp.,  09  Fed.  202 89  O.  O.  A.  462 

In  an  action  by  an  administrator  on  a  policy  of  insurance  on  the  life  of 
his  decedent,  payable  to  his  estate,  the  widow  of  the  deceased  is  not  such 
a  party  in  Interest  that  statements  made  by  her  constitute  admissions  af- 
fecting the  plaintifTs  right  of  recovery. 

—Merchants'  Life  Ass'n  of  United  States  y.  Yoakum,  98  Fed.  251 

89  C.  C.  A.  56 
I  3*    Opiaion  eTldenre. 

In  an  action  by  a  servant  against  the  master  to  recover  for  a  personal 
injury  caused  by  his  clothing  being  caught  in  machinery  while  in  the  per- 
formance of  a  duty  directed  by  the  master,  it  is  not  error  to  permit  an 
engineer,  who  was  familiar  with  the  machinery,  and  who  reached  plaintiff 
immediately  after  the  injury,  to  testify  as  to  the  probable  manner  in  which 
the  accident  occurred. 

— Neidllnger  v.  Yoost,  99  Fed.  240 39  0.  0.  A.  494 

I  4*    XfTldemoe  at  f  oraser  triml  or  in  other  prooeedinc- 

Testimony  in  an  action  by  an  infant  claiming  damages  for  his  pain  and 
suffering  from  an  injury  is  not  admissible  (the  witness  having  died  in  the 
meantime)  in  a  subsequent  action  against  the  same  defendant  by  the  in- 
fant's mother,  claiming  damages  for  loss  of  his  services;  there  being  no 
privity  between  the  plaintiffs. 

^Metropolitan  St  Ry.  Co.  y.  Gumby,  99  Fed.  192.  ••  .39  0.  O.  A.  455 

EXAMINATION. 

Of  witnesses  In  general,  see  •'Witnesses,"  1 1. 

EXCEPTIONS,  BILL  OF. 

I   1.    Settlememt,  slgnliig,  amd  fllins- 

Where  a  motion  for  a  new  trial  is  duly  filed,  but  not  acted  upon,  at  the 
trial  term,  but  the  court,  by  its  order  staying  execution,  manifests  its  pur- 
pose to  keep  control  of  the  Judgment  imtil  the  motion  is  determined,  a  bill 
of  exceptions  may  be  settled  and  filed  at  a  succeeding  term,  at  which  the 
motion  is  disposed  of,  or  within  such  time  as  the  court  may  then  allow. 

—Merchants'  Ins.  Co.  of  Newarlc,  N.  J.,  t.  Buckner,  98  Fed.  222 

39  C.  C.  A.  19 

EXCISE. 

Duties,  see  "Internal  Revenue." 

EXECUTORS  AND  ADMINISTRATORS. 

Courts  of  probate,  see  "Courts,"  |  1. 
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EXPERT  TESTIMONY. 

In  ciTll  actions,*  see  ''Evidence,"  S  8. 

FACTORS. 

A  factor,  who  hypotliecates  tlie  goods  of  his  consignor  for  his  own  in- 
diTidual  debt,  thereby  disposing  not  only  of  his  own  special  interest  there- 
in, but  also  of  the  whole  property,  by  use  of  the  symbols  of  title,  so  that 
any  surplus  which  might  arise  from  the  sale  of  the  goods  in  excess  of  the 
amount  necessary  to  recompense  the  factor  for  his  advance,  and  to  sat- 
isfy ati  charges  against  them,  would  go  to  others  than  the  consignor,  and 
not  be  available  for  remittance  to  the  consignor  in  due  course  of  business, 
is  liable  to  the  consignor  for  the  value  of-  the  goods  at  the  time  he  so  dis- 
posed of  them,  free  from  charges  made  against  the  goods  subsequent  to 
the  hypothecation,  including  commissions  and  charges  on  subsequent 
sales. 

— Halsey  v.  Bird,  99  Fed.  525 39  C.  0.  A.  638 

The  hypothecation  by  a  factor  of  the  goods  of  his  consignor,  for  his  in- 
dividual debt,  which  is  in  excess  of  his  advances  to  and  charges  against 
the  consignor,  makes  him  bound  to  account  to  the  consignor  for  the  whole 
amount  received  on  such  hypothecation. 

—Halsey  v.  Bird,  99  Fed.  525 39  C.  O.  A.  638 

A  factor  cannot  pledge  the  goods  consigned  to  him,  as  his  own,  for  his 
Individual  debt,  though  he  has  an  interest  In  the  goods  by  reason  of  ad- 
vances made  thereon  by  him. 

—Halsey  v.  Bird,  99  Fed.  525 39  C.  C.  A.  638 

FEDERAL  COURTS. 

See  "Courts,"  §§  2-6. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  (  1. 

FILING. 

Bill  of  exceptions,  see  "Exceptions,  Bill  of,"  §  1. 

FORECLOSURE. 

Of  mortgage,  see  "Mortgages,"  (  2. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  {2. 

FORFEITURES. 

Of  insurance,  see  "Insurance,"  S  8. 

FORMS  OF  ACTION. 

See  "Assumpsit,  Action  of." 
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GARNISHMENT. 

I   1*    Pro«eedim8s  to  pvooure. 

A  federal  court  Is  not  without  jurisdiction  at  law  to  render  Judgment 
against  a  garnishee  on  the  ground  that  an  accounting  between  the  garnishee 
and  the  debtor  is  involved,  which  can  only  be  had  in  a  court  of  equity* 
where  the  only  question  to  be  determined  is  the  amount  due  from  the  gar- 
nishee to  the  debtor  under  a  contract  by  which  they  were  to  share  the  net 
profits  of  a  business  transaction  which  has  been  fully  closed,  and  it  does  not 
appear  that  such  determination  involves  an  accounting  of  the  complicated 
natu]?e  which  is  essential  to  give  a  court  of  equity  jurisdiction,  but  It  mere- 
ly requires  a  finding  of  the  amounts  advanced  and  the  expenses  paid  by 
the  garnishee  under  the  contract,  all  of  which  are  shown  by  his  undis- 
puted evidence. 

—Randolph  v.  Tandy,  pS  Fed.  939 39  C.  C.  A.  851 

I  2«    Idem  of  s*nU*l^>Bomi  and  liability  of  eamishee. 

Under  the  garnishment  statute  of  Texas  (Rev.  St.  Tex.  1895,  arts.  226, 
227),  which  is  applicable  to  proceedings  in  the  federal  courts  in  that  state, 
and  which  provides  that  a  garnishee  shall  not  make  any  payment  to,  nor 
deliver  any  effects  to,  the  defendant  after  service  of  the  writ  upon  him, 
the  rights  of  a  plaintiff  are  not  fixed  by  the  status  of  the  parties  at  the 
time  the  writ  is  served,  but  If  the  garnishee  then  owes  any  debt  to,  or  has 
in  his  possession  effects  of,  the  defendant,  to  which  the  garnishment  can 
attach,  the  court  may  include  in  its  determination  any  further  Indebtedness 
accruing,  or  property  coming  into  possession  of  the  garnishee,  by  virtue 
of  the  same  contract  or  transaction,  between  the  time  of  such  service  and 
the  final  hearing,  requiring  the  garnishee  to  file  a  supplemental  answer,  or 
to  answer  additional  interrogatories,  in  accordance  with  the  local  practice, 
when  necessary. 

—Randolph  v.  Tandy,  98  Fed.  939 39  C.  C.  A.  351 


See  "Shipping."  |  4. 


GENERAL  AVERAGE. 


HUSBAND  AND  WIFE. 


I   1*    Disabilltios  and  piivlleses  of  ooverture. 

The  enlargement  of  the  property  rights  of  married  women  by  modem 
legislation  and  judicial  opinions  imposes  upon  them  the  burdens  correla- 
tive with  such  rights,  and  a  married  woman  who  institutes  a  suit  in  equity 
In  relation  to  her  property  is  estopped  by  the  allegations  of  her  pleadings 
to  the  same  extent  as  other  litigants. 

—Brooks  V.  Laurent,  98  Fed.  647 39  C.  a  A.  201 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  S  2. 

IMPORTS. 

Daties,  see  "Customs  Duties." 

INFRINGEMENT. 

Of  patent,  see  "Patents,"  §  5. 

Of  trade-marlt,  see  **Trade-Mark8  and  Trade-Names,"  |  2. 
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INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors":  "Bankruptcy." 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  i  2. 

INSURANCE. 

S   !•    Comtrol  and  rM^nlatton  in  generaL 

Rev.  St.  Tex.  1805,  art.  3071,  making  life  Insurance  companies  falling  to 
pay  a  loss  within  tlie  time  specified  in  the  policy,  after  demand  ttierefor, 
liable  to  a  payment  of  12  per  cent,  damages  on  the  amount  of  the  loss, 
and  all  reasonable  attorney's  fees  for  the  collection  of  such  loss,  is,  as 
applied  to  foreign  life  Insurance  companies,  a  legitimate  and  valid  exer- 
cise of  the  power  of  the  legislature  to  prescribe  conditions  upon  which  such 
companies  are  permitted  to  do  business  in  the  state,  and  is  a  condition  of 
every  contract  made  by  such  companies  in  the  state  since  its  enactment 

— Merchants'  Life  Ass'n  of  United  States  v.  Yoakum,  98  Fed.  251 

39  C.  O.  A.  56 
I  2.    Insurable  interest. 

It  is  sufficient,  to  entitle  an  assig:  ea  of  a  life  insurance  policy  to  recoyer 
thereon,  that  he  had  an  insurable  interest  in  the  life  of  the  insured  at  the 
time  the  assignment  was  made,  although  it  may  have  ceased  prior  to  the 
latter's  death.    . 

—Manhattan  Life  Ins.  Co.  v.  Hennessy,  99  Fed.  64.  .39  C.  C.  A.  62o 

A  creditor,  to  whom  his  debtor  has  assigned  policies  of  insurance  on  his 
life  as  collateral,  does  not  cease  to  have  an  insurable  interest  in  such  life 
by  reason  of  his  accepting  the  benefits  of  a  general  assignment  made  by 
the  debtor  conditioned  that  all  creditors  participating  shall  accept  the 
dividends  paid  in  full  satisfaction  of  their  debts,  where  his  claim  is  not  in 
fact  paid  in  full,  as,  even  if  the  transaction  operates  as  a  legal  discharge 
of  the  debt,  the  moral  and  equitable  obligation  to  pay  the  remainder  still 
rests  upon  the  debtor,  and  is  sufficient  to  give  the  creditor  an  insurable 
interest  in  his  life. 

—Manhattan  Life  Ins.  Co.  v.  Hennessy,  99  Fed.  64.  .39  C.  0.  A.  625 

I  3*    Forfeiture  of  policy  for  breaoh  of  promissory  urarranty,  covenant, 
or  condition  subsequent. 

Provisions,  in  a  contract  of  insurance  against  loss  through  embezzle- 
ment by  assured's  agent,  that  assured  will  malce  monthly  comparison 
and  verification  of  cash  in  agent's  hands  with  his  accounts  and  vouchers. 
Is  a  warranty. 

—Hunt  V.  Fidelity  &  Casualty  Co.  of  New  York,  99  Fed.  242 

39  C.  C.  A.  496 

Declaration  that  the  answers  in  an  application  for  insurance  against 
embezzlement  by  agent  are  true,  "to  the  best  of  the  knowledge  and 
belier'  of  assured,  does  not  qualify  the  effect  of  the  answer  that  assured 
will  make  monthly  comparison  and  verification  of  cash  in  agent's  hands 
with  his  accounts  and  vouchers. 

—Hunt  V.  Fidelity  &  Casualty  Co.  of  New  York,  99  Fed.  242 

39  C.  C.  A.  490 

Promise  of  assured  to  make  monthly  comparison  of  money  In  Its  agent's 
bands  with  his  accounts  and  vouchers  is  not  fulfilled  by  a  monthly  com- 
parison of  the  checks  sent  it  by  him  by  the  accounts  and  vouchers  sent 
by  him  two  months  before. 

—Hunt  V.  Fidelity  &  Casualty  Co.  of  New  York,  99  Fed.  242 

39  C.  C.  A.  496 
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I  4.    Bisks  amd  oavsss  of  loss. 

Ill  a  policy  of  insurance  against  'loss  or  damage  by  wind  storms, 
cyclones,  or  tornadoes,"  containing  a  provision  that  the  company  ''will 
not  be  liable  for  any  loss  or  damage  that  may  occur  from  hail  or  lightning, 
directly  or  indirectly,  or  by  the  blowing  down  of  chimneys,  loose  clap- 
boards, weather  vanes  and  shingles,  unless  other  damage  occur,"  the  words, 
"unless  other  damage  occur,"  apply  only  to  the  last  member  of  the  sen- 
tence, relating  to  minor  damage  by  wind,  and  the  company  is  not  liable, 
in  any  event,  for  loss  or  damage  occurring  from  hail  or  lightning. 

^Holmes  t.  Phenix  Ins.  Ck).  of  Brooklyn,  N.  Y..  98  Fed.  240 

39  C.  C.  A.  45 
I  6.    Adivstatami  of  loss. 

Under  an  insurance  policy  providing  that  in  case  of  loss,  and  a  disagree- 
ment as  to  the  amoimt  thereof,  each  party  shall  appoint  an  appraiser,  and 
the  two  shall  select  an  umpire,  and  appraise  the  loss,  and  that  no  action 
shall  be  maintained  on  the  policy  until  after  the  insured  shall  have  fully 
complied  with  such  provision,  the  insured  discharges  his  obligation  in 
that  regard  when  he  appoints  an  appraiser  in  good  faith;  and  where  the 
appraisement  falls  through  without  his  fault  he  is  not  required  to  propose 
the  selection  of  other  appraisers,  but  may  resort  to  the  courts  to  have  his 
daipages  assessed. 

— ^Western  Assur.  Co.  of  Toronto,  Canada,  r.  Decker,  98  Fed.  38! 

39  C.  C.  A.  383 
f  6*    AotioBS  om  polioios. 

One  who  takes  out  a  policy  of  insurance  on  his  life  for  the  benefit  of 
his  estate  has  the  right  to  procure  from  another  the  money  with  which  to 
pay  the  premium  thereon,  and  the  terms  of  the  contract  between  them  are 
immaterial  to  the  company  Issuing  the  policy,  and  can  constitute  no  de- 
fense to  an  action  thereon. 

— Merchants'  Life  Ass*n  of  United  States  v.  Yoakom,  98  Fed.  251 

89  C.  O.  A.  56 

Where  a  written  contract  of  insurance  against  loss  by  embezzlement 
of  assured's  agent  contained  a  plain  provision  for  monthly  comparison  of 
money  in  agent's  hands  with  his  accounts  and  vouchers,  it  cannot  be 
shown  that  it  is  not  the  custom  of  companies  engaged  in  the  same  busi- 
ness as  assured  to  go  to  an  agent's  office  and  examine  his  accounts, 
bank  book,  and  cash,  but  that  it  was  customary  to  examine  his  statements 
and  vouchers,  and  compare  them  with  his  remittances. 

— Himt  V.  Fidelity  &  Casualty  Co.  of  New  York,  99  Fed.  242 

39  C.  C.  A.  496 

A  debtor  obtained  policies  of  Insurance  on  his  life,  which  he  assigned  to 
his  creditor  as  collateral  security,  with  the  assent  of  the  insurance  com- 
pany, and  the  creditor  thereafter  paid  all  premiums  on  such  policies.  The 
debtor  subsequently  made  a  general  assignment  conditioned  that  all  cred- 
itors accepting  its  benefit  should  release  their  claims  in  full.  The  creditor 
proved  its  claim  imder  such  assignment,  and  received  dividends,  but  the 
amount  of  its  debt  remaining  unpaid  largely  exceeded  the  amount  of  the 
policies.  The  debtor  made  no  effort  to  reclaim  the  policies,  but  notified 
the  company  to  cancel  the  same.  The  creditor,  however,  continued  to  pay, 
and  the  company  accepted,  the  premiums  thereon  for  more  than  20  years, 
and  until  the  death  of  the  insured,  when  the  creditor  proved  its  claim  there- 
under, which  was  paid  by  the  company.  Held,  that  such  payment  was 
authorized,  and  constituted  a  defense  to  an  action  against  the  company  on 
the  policies  on  behalf  of  the  estate  of  the  insured,  any  claim  of  the  estate 
to  the  amount  collected  in  excess  of  the  premiums  paid  being  one  which 
could  only  be  asserted  in  an  action  against  the  assis:nee. 

—Manhattan  Life  Ins.  Co.  v.  Hennessy.  99  Fed.  64.  .39  0.  C.  A.  625 

INTERNAL  REVENUE. 

A  firm  engaged  in  the  business  of  boiling  molasses  to  the  point  of  crys- 
tallization, producing  sugar  with  a  residuum  of  molasses,  were  "sugar  re- 
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finers/*  within  the  definition  of  the  amended  internal  revenue  act  of  March 
3,  1863  (12  Stat.  c.  74),  and  subject  to  the  tax  thereby  Imposed  on  their 
product. 

^Zimmerling  t.  Harding,  99  Fed.  270 39  C.  C.  A.  506 

INTERNATIONAL  LAW. 

See  "Neutrality  Laws." 

INVENTION. 


See  'Tatents." 


JUDGMENT. 


Effect  as  curing  defects  in  pleadings,  see  ^Tleading,"  S  3. 
On  appeal  or  writ  of  error,  see  '* Appeal  and  Error,"  S  8. 
Review,  see  "Appeal  and  Error." 

I   1.    Hature  and  essentials  in  s^n^^Ai* 

An  orally  expressed  opinion  ur  tiiiding  of  a  Judge  In  a  case  not  tried  to 
a  Jury  does  not,  according  to  the  practice  of  the  federal  courts,  constitute 
a  judgment,  and  is  subject  to  modification  or  change  until  it  has  become 
a  written  order  of  the  court. 
'      — Judson  V.  Gage,  98  Fed.  540 39  O.  O.  A.  156 

S  2«    Amendment,  eorreotion,  and  revie'w  in  same  oonrt. 

Where  a  formal  written  judgment  i«  not  made  and  signed  until  the  term 
succeeding  the  one  at  which  the  matter  was  orally  determined,  the  judg- 
ment comes  into  existence  only  at  the  later  term,  and  remains  subject  to 
the  control  of  the  court  until  the  close  of  such  term. 

-Judson  V.  Gage,  98  Fed.  540 39  C.  O.  A.  156 

i  3*    Collateral  attack. 

Where  a  third  party  acquires  the  right  to  occupy  and  use  for  a  specified 
purpose  property  which  is  the  subject  of  litigation,  by  agreement  with  both 
parties  to  the  suit,  his  right  to  such  occupation  and  use  cannot  be  affected 
by  the  judgment  in  which  such  litigation  results. 

—Ward  V.  Congress  Const.  Co.,  99  Fed.  598 39  C.  C.  A.  669 

i  4.    Mors*'  AAd  bar  of  oanses  of  aotion  and  defenses. 

A  Judgment,  in  an  action  against  a  county  on  a  contract,  adjudging  the 
contract  invalid  for  want  of  authority  in  the  county  to  make  it,  is  not  a 
bar  to  a  subsequent  suit  on  the  same  contract  after  It  has  been  legalized 
by  a  curative  act  of  the  legislature. 

—Steele  County  v.  Erskine,  98  Fed.  215 39  C.  C.  A.  173 

A  decree  dismissing  a  bill  filed  by  a  corporation  without  prejudice,  and 
based  on  the  ground  that  the  evidence  failed  to  show  that  the  complainaut 
was  authorized  to  maintain  the  suit,  does  not  constitute  a  bar  to  a  second 
suit  on  the  same  cause  of  action  by  the  corporation  or  its  receiver,  when 
due  authority  Is  shown. 

—Cunningham  v.  City  of  Cleveland,  98  Fed.  657 39  C.  C.  A.  211 

Plaintiff,  which  held  claims  against  defendant,  a  corporation,  growing 
out  of  a  contract,  accepted  stock  of  defendant  in  satisfaction  of  a  specified 
part  of  the  claims  upon  certain  conditions,  to  be  performed  by  a  time 
stated.  The  conditions  not  having  been  performed  within  such  time,  plain- 
tiff tendered  back  the  stock  received.  It  had  previously  brought  a  suit  on 
Its  unadjusted  claims,  which  was  then  pendine:.  Held,  that  the  judgment 
In  such  suit  could  not  be  pleaded  by  defendant  in  bar  of  a  subsequent  suit 
upon  the  portion  of  the  claims  covered  by  the  adjustment. 

—Clafiin  &  Kimball  v.  Mather  Electric  Co.,  96  Fed.  699 \.. 

39  C.  O.  A.  241 
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Ab  the  rule  prohibition  the  severaoce  of  a  cause  of  action  is  for  the 
benefit  of  the  defendant  he  may  waive  the  rule,  and  consent  to  a  division; 
and  where,  upon  a  consideration  moving  from  him,  the  plaintiff  enters  into 
an  agreement  for  forbearance  as  to  a  portion  of  his  claim,  defendant  can- 
not plead  a  judgment  on  the  remainder  of  the  claim  as  a  bar  to  a  second 
action,  brought  after  the  time  of  forbearance  agreed  upon  has  expired. 

— Claflln  &  Kimball  v.  Mather  Electric  Co.,  96  Fed.  e&& 

30  C.  O.  A.  241 

I  6*    CoaelmstTeaMM  of  adJndloAtlim. 

In  the  absence  of  fraud  or  collusion,  a  stockholder  in  a  railroad  company 
Is  represented  by  the  corporation  in  a  suit  against  it  for  the  foreclosure  of 
a  mortgage  on  Its  property,  and  is  bound  by  the  decree  therein,  and  by  a 
sale  of  the  property  made  under  such  decree. 

~Jame«  v.  Central  Trust  Co.  of  New  York,  98  Fed.  489 

39  C.  C.  Au  126 

In  order  that  one  not  a  party  of  record,  nor  in  privity  with  a  party, 
shall  be  concluded  by  a  judgment,  on  the  ground  that  he  assumed  the 
burden  of  the  defense  in  the  suit,  his  action  In  that  regard  must  have  been 
open,  and  known  to  the  opposite  party. 

—Lane  v.  Welds,  09  Fed.  286 39  C.  C.  A.  528 

A  judgment  in  an  action  between  individuals,  determining  that  land 
claimed  by  one  party  under  a  filing  made  thereon  as  public  land  of  the 
state  was  not  public  land  subject  to  such  filing,  but  was  included  within  a 
tract  previously  granted,  is  not  conclusive  upon  the  state,  nor  does  It  ren- 
der the  question  res  judicata  as  against  one  subsequently  filing  thereon, 
who  was  not  a  party  or  privy  to  the  action. 

— PUtt  V.  Vermillion,  99  Fed.  356 39  C.  C.  A,  555 

JURISDICTION. 

See  "Admiralty,"  |  1. 
Particular  courts,  see  "Courts." 

JURY. 

Instructions  In  civil  actions,  see  "Trial."  §  2. 

I   1.    mght  to  trial  by  Jury. 

The  trial  by  jury,  the  right  to  which  is  secured  to  the  accused  in  all 
criminal  prosecutions  by  the  sixth  amendment  to  the  constitution,  is  a 
trial  according  to  the  course  of  the  common  law,  as  it  existed  at  the  time 
such  amendment  was  adopted,  and  by  that  law  the  court  might  proceed 
to  judgment  upon  a  plea  of  guilty,  and  a  trial  by  jury  was  necessary  only 
in  cases  where  the  accused,  by  plea  of  not  guilty,  had  made  an  issue  to  be 
tried:  hence  a  Judgment  of  conviction  rendered  on  a  plea  of  guilty,  volun- 
tarily entered,  and  which  leaves  no  issue  of  fact  for  trial,  is  not  in  violation 
of  the  constitutional  rights  of  the  defendant. 

—West  V.  Gammon,  96  Fed.  426 39  O.  C.  A.  271 

LEGISLATIVE  POWER. 

See  "Municipal  Corporations,"  (  1, 

LETTERS  PATENT. 

F«  inventions,  see  "Patents." 
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LIBEL  AND  SLANDER. 

I  1*    Words  amd  aets  aotionable,  and  liabilitj  tl&eref or. 

One  who  writes  and  mails  a  letter  containing  libelous  matter  Is  respon- 
sible for  such  subsequent  publication  of  the  libel  as  is  the  natural  and 
probable  consequence  of  his  own  act  in  putting  the  letter  in  circulation. 

—Merchants'  Ins.  Co.  of  Newark,  N.  J.,  t.  Buckner,  98  Fed.  222 

30  C.  C.  A.  19 

A  letter,  written  and  mailed,  on  behalf  of  defendant,  a  corporation,  by 
one  of  its  managing  officers,  and  published  by  the  recipient,  stating  that 
**we  feel  that  the  firm  of  Lplaintiflts]  are  withholding  money  collected  for 
and  belonging  to  this  company,  and  that  the  criminal  laws  provide  for 
their  action,"  and  that  the  company  has  demanded  the  payment  by  plain- 
tiflts  of  the  **amouut  they  robbed  of  company  funds  in  their  possession," 
constitutes  a  libel,  and  is  actionable  per  se 

—Merchants'  Ins.  Co.  of  Newark,  N.  J.,  r.  Buckner,  98  Fed.  222 

39  C.  C.  A.  19 

Entirely  diflterent  rules  govern  actions  for  libel  aiid  slander,  and  words 
which  do  not  technically  charge  a  criminal  offense,  and.  If  spoken,  would 
not  be  actionable  without  allegation  and  proof  of  special  damages,  are  libel- 
ous and  actionable  per  se  when  written  or  printed  and  published,  where 
they  seriously  reflect  upon  the  character  and  integrity  of  the  person  of 
whom  they  are  written,  and  tend  to  subject  him  to  loss  of  public  confidence 
and  respect 

— Merchants'  Ins.  Co.  of  Newark,  N.  J.,  y.  Buckner,  98  Fed.  222 

39  C.  0.  A.  19 
f  2«    Prlyilesed  eommiinicatiomi,  and  malice  therein* 

A  letter  written  by  defendant  on  a  matter  of  business  in  which  defend- 
ant was  interested,  and  in  reply  to  a  communication  from  the  person  to 
whom  it  was  addressed,  is  not  a  privileged  communication,  so  far  as  re- 
lates to  charges  therein  made  derogatory  to  the  character  of  third  persons, 
which  charges  were  not  necessary  to  a  statement  of  defendant's  position 
in  regard  to  the  business  to  which  the  correspondence  related. 

— Merchants'  Ins.  Co.  of  Newark,  N.  J.,  v.  Buckner,  98  Fed.  222 

39  C.  C.  A.  19 
I  3«    Aetione. 

In  an  action  to  recover  damages  for  a  libel  contained  in  a  letter,  the 
jury  should  be  confined  by  the  instructions,  in  ^timating  damages,  to  the 
effect  of  such  circulation  of  the  libel  as  they  shall  find  to  have  been  the 
natural  consequence  of  the  act  of  the  defendant  in  sending  the  letter  to 
the  person  to  whom  it  was  addressed. 

—Merchants'  Ins.  Co.  of  Newark,  N.  J.,  v.  Buckner,  98  Fed.  222 

39  C.  C.  A.  19 

LIENS. 

See  ••Maritime  Liens.** 

Acquired  by  garnishment,  see  "Garnishment,**  §  2. 

LiMITATiON  OF  ACTIONS. 

See  ''Adverse  Possession.'* 

I   1.    Compntation  of  period  of  limitation* 

According  to  the  modern  rule,  the  commencement  of  a  suit  in  ejectment 
by  a  grantor  after  condition  broken  takes  the  place  of  a  formal  entry  and 
demand  of  possession;  and  where  a  graniee,  on  condition  subsequent,  has 
clearly  manifested  his  intention  not  to  perform  the  condition,  so  that  hib 
holding  thereafter  may  be  deemed  to  be  adverse,  the  statute  of  limita- 
tions will  run  from  that  time  against  a  suit  by  his  grantor. 

—Union  Pac.  Ry.  Co.  v.  Cook,  98  Fed.  281;   Cook  v.  Union  Pac.  Ry. 
Co.,  Id 39  C.  C.  A.  86 
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LIQUIDATED  DAMAGES. 
LITERARY  PROPERTY. 


See  "Damages,"  |  2. 
See  "CopyrighU." 


MANDAMUS. 


f   1.    Smbjeets  aad  pvrpoM*  of  relief. 

The  circuit  court  having  retused  to  enter  a  decree,  and  having  permitted 
defendant  to  answer,  its  action  cannot  be  reviewed  by  mandamus  to  com- 
pel it  to  sign  a  decree,  and  to  order  the  answer  to  be  stridcen  from  the  flles^ 
ttiere  being  full  remedy  by  appeal,  and  this,  independently  of  any  ques- 
tion as  to  the  general  power  of  circuit  courts  of  appeal  to  issue  special  writs. 
—In  re  Weetervelt,  98  Fed.  912 39  C.  C.  A.  350 

«    M^   .       .  MANDATE. 

See  ''Mandamus.'* 

MARITIME  LIENS. 

f  1.    Katiire,  cromids,  and  smbJeot-BUitter  in  seaeraL 

Such  statute  does  not  give  a  lien  for  repairs  furnished  to  a  vessel  un- 
der instructions  from  one  who  was  neither  owner,  master,  charterer,  <H>n- 
signee,  nor  agent,  and  who  had  no  interest  in  her,  except  under  a  contract 
with  the  owner,  by  which  he  agreed,  at  his  own  expense,  to  make  cer- 
tain repairs  necessary  to  fit  her  for  a  different  service,  after  which  he 
was  to  employ  her  for  a  specified  time  as  charterer,  repaying  himself  for 
his  expenditure,  and  dividing  her  earnings  with  the  owner,  of  which 
facts  the  lien  claimants  were  fully  advised  by  the  owner,  and  notified  that 
they  could  not  look  to  the  vessel  for  payment. 

—The  Catherine  WhiUng,  99  Fed.  445 39  G.  G.  A.  592 

f  8«    OreatioB,  operation,  and  effect. 

Under  the  New  York  statute  (Laws  1879.  c.  334),  giving  a  lien  on  a 
vessel  for  repairs  made  under  a  contract  with  the  master,  owner,  char- 
terer, builder,  or  consignee,  or  with  an  agent  of  either  of  them,  but  pro- 
viding that  the  debt  shall  cease  to  be  a  lien  unless  the  lienor  shall,  with- 
in 30  days,  file  a  notice  of  lien  containing,  among  other  things,  '*the  par- 
ticulars of  the  debt,  and  a  statement  of  the  account  claimed  to  be  due 
from  such  vessel,"  a  notice  does  not  contain  a  sufficient  statement  of  the 
debt  which  merely  states  that  a  certain  amount  is  due  from  a  vessel  'for 
work  done  upon  the  same,  materials  furnished,  and  labor  and  services 
performed,"  under  instructions  from  the  owner. 

—The  Catherine  Whiting,  99  Fed.  445 39  0.  C.  A.  692 

MARRIED  WOMEN. 

See  *'Husband  and  Wife.'' 

MASTER  AND  SERVANT. 

I   1.    Halter's  liability  for  injnries  to  servant* 

The  making  of  a  flying  switch  by  a  railroad  company  in  its  yards  in 
the  daytime,  and  in  the  usual  manner,  is  not  negligence  per  se  as  to  an 
employ^  working  in  the  yards,  who  is  familiar  with  the  practice  to  make 
such  switches  therein;  and  the  fact  that  a  safer  method  might  have  been 
adopted  afl'ords  no  ground  for  a  recovery  for  the  death  of  such  employ^ 
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by  being  struck  by  a  car  so  switched,  where  he  was  given  notice  of  its 
approach. 

—Hunt  V.  Hurd,  98  Fed.  683 39  C.  C.  A.  220 

Plaintiff,  who  was  employed  as  a  fireman  on  an  engine  of  defendant  rail- 
road company,  while  oiling  a  turntable  by  direction  of  the  engineer,  which 
was  a  matter  properly  within  the  duty  of  the  engineer  to  have  attended 
to,  under  the  circumstances  and  the  rules  of  the  company,  was  injured 
through  the  negligent  act  of  the  engineer.  Held  that,  under  the  common- 
law  rule  as  declared  by  the  courts  of  the  United  States,  the  engineer  was 
a  fellow  servant  with  plaintiff,  for  whose  negligence  the  master  was  not 
liable. 

— Briegal  v.  Southern  Pac.  Co.,  98  Fed.  958 39  0.  C.  A.  359 

The  fact  that  the  work  of  unloading  cotton  from  a  barge  onto  a  steam- 
boat engaged  in  the  river  trade  on  the  Mississippi  was  carried  on  after 
dark,  and  while  the  boat  was  moving  down  the  river,  and  that  the  mate 
was  hurrying  up  the  work,  does  not  show  negligence  on  the  part  of  the 
owners  of  the  steamboat,  since  it  is  the  common  practice  and  duty  of  the 
masters  and  crews  of  boats  engaged  in  the  river  trade  to  push  their  em- 
ployment, and,  when  called  for,  to  receive,  deliver,  and  stow  freight  at 
night  as  well  as  in  the  daytime. 

—Red  River  Line  v.  Smith,  99  Fed.  520 39  O.  C.  A.  620 

The  risks  attendant  on  service  on  a  steamboat  engaged  in  the  river  trade 
on  the  Mississippi,  being  well  known  to  the  people  employed,  are  assumed 
by  the  crew. 

—Red  River  Line  v.  Smith,  99  Fed.  520 39  C.  C.  A.  620 

The  owner  of  a  steamboat  engaged  in  the  river  trade  on  the  Mississippi 
is  not  liable  for  the  death  of  a  servant  who  fell  overboard  while  unload- 
ing cotton  at  night  from  a  barge  onto  the  steamboat,  because  of  the  failure 
of  the  electric  lights,  which  was  not  shown  to  have  been  the  fault  of  the 
owners  or  the  master,  but  was  an  incident  common  to  the  employment 
of  such  lights,  where  the  lard-oil  hand  lanterns  furnished  as  a  substitute 
were  the  best  that  could  be  obtained,  and  formerly  were  considered  fully 
sufficient  for  the  purpose. 

—Red  River  Line  v.  Smith,  99  Fed.  520 39  C.  C.  A.  620 

Where  the  use  of  staging  or  connecting  planks  In  transferring  cotton 
from  a  barge  to  a  steamboat  was  neither  customary  nor  practical,  the 
failure  to  furnish  such  staging  was  not  negligence. 

—Red  River  Une  v.  Smith,  99  Fed.  520 39  0.  C..A.  620 

MASTERS  IN  CHANCERY. 

See  "Equity,"  §  4. 

MORTGAGES. 

I   1.    Constniotion  and  operation. 

Evidence  considered,  and  held  to  establish  that  the  taking  up  of  a  note 
by  the  maker  was  a  payment,  and  not  a  purchase  on  behalf  of  his  mother, 
whose  check  was  used  in  making  the  final  payment,  and  that  a  subsequent 
sale  of  property  under  a  trust  deed  securing  such  note  was  fraudulent  and 
voidable  as  against  a  subsequent  mortgagee  which  took  its  mortgage  under 
an  agreement  that  the  lien  of  the  note  should  be  extinguished  out  of  the 
proceeds  of  its  mortgage. 

— American  Building  &  Loan  Ass*n  y.  Carter,  99  Fed.  7 

39  C.  C.  A.  398 
f   2*    Foreolosnre  hj  action. 

A  mortgage  to  secure  bonds  and  interest  thereon  discloses  no  intention 
that,  in  case  of  sale  under  general  foreclosure  proceedings,  the  interest 
shall  be  paid  before  the  principal  from  the  proceeds,  there  being  no  pro- 
vision as  to  distribution  thereof,  though  there  is  a  provision  that,  in  case 
of  default  in  interest  continuing  for  six  months,  the  trustee  may  take  pos- 


Digitized  by 


Google 


718  30  C.  C.  A.  REPORTS. 

seesion  of  the  property,  and  collect  the  rents  and  profits,  and,  after  paying 
the  expenses  of  managing  it,  apply  the  balance  to  payment  of  interest  in 
the  order  in  which  the  interest  shail  have  become  due,  and  turn  the  bal- 
ance over  to  the  mortgagor;  and  another  provision  that,  in  case  of  such 
a  default  In  interest,  the  holders  of  a  majority  of  the  bonds  can  require 
the  trustee  to  proceed  to  foreclose  the  mortgage  by  suing  out  a  scire  facias, 
and  pursuing  the  same  to  judgment,  with  leave  to  take  out  execution  for 
the  amount  of  the  interest,  and,  in  case  of  any  subsequent  default,  with 
leave  to  take  out  another  execution  for  collection  of  the  same. 

— McTighe  V.  Keystone  Coal  Co.,  99  Fed.  134 39  0.  O.  A.  447 

In  case  of  sale  of  property  by  decree  under  general  foreclosure  proceed- 
ings for  payment  of  the  overdue  debt  evidenced  by  the  bonds  which  the 
mortgage  was  given  to  secure,  the  interest  is  entitled  to  no  priority  in  pay- 
ment in  the  absence  of  provision  in  the  mortgage  therefor,  though  the 
interest  on. the  bonds  held  by  certain  persons  had  been  paid  up  to  the  time 
of  general  default  of  interest,  while  that  on  the  bonds  of  others  had  not 
been  paid. 

—McTighe  v.  Keystone  Coal  Co.,  99  Fed.  134 39  C.  C.  A.  447 

MUNICIPAL  CORPORATIONS. 

street  railroads,  see  "Street  Railroads.'* 

f   1.    I^gMmtiwe  ooatrol  of  muaioipal  aets,  liclita,  and  liabilities. 

Section  185  of  the  constitution  of  North  Dakota,  which  forbids  the  state 
or  any  county  to  make  donations  to  or  in  aid  of  any  individual,  associa- 
tion, or  corporation,  does  not  deprive  the  legislature  of  power  to  legalize 
a  contract  made  by  a  county  without  authority,  but  under  which  it  has 
received  the  benefit  of  services  for  which  it  ought,  in  common  honesty,  to 
pay,  and  where  such  contract  was  for  a  legitimate  public  purpose,  and 
might  properly  have  been  authorized  by  the  legislature  in  the  first  in- 
stance. 

—Steele  County  v.  Erskine,  98  Fed.  215 39  C.  C.  A.  173 

The  act  of  a  municipality  done  without  authority  previously  conferred 
may  be  confirmed  and  legalized  by  subsequent  legislative  enactment,  when 
legislation  of  that  character  is  not  prohibited  by  the  constitution,  and  when 
the  act  done  would  have  been  legal  had  it  been  done  under  legislative 
sanction  previously  given. 

—Steele  County  v.  Erskine,  98  Fed.  215 39  C.  C.  A.  173 

f  2.    CoBtraota  in  seneral. 

Under  an  amendment  to  the  charter  of  a  city  authorizing  it  to  provide 
for  lighting  the  streets,  and  for  supplying  itself  and  its  inhabitants  with 
water,  by  contract  or  otherwise,  and  to  grant  franchises  for  a  term  of 
years  to  water  or  lighting  companies,  the  mayor  and  council  may,  by  an 
ordinance  granting  a  franchise  or  entering  into  a  contract,  bind  the  city 
during  the  term  of  such  franchise  or  contract 

—Cunningham  v.  City  of  Cleveland,  98  Fed.  667 39  C.  C.  A.  211 

A  city  granted  to  certain  persons  franchises  for  electric  light  and  water 
purposes  for  a  term  of  years,  and  also  contracted  with  them  to  supply 
light  and  water  for  municipal  purposes.  Such  persons  undertook  to  form  a 
corporation,  of  which  they  were  sole  incorporators,  to  construct  and  oper- 
ate both  the  light  and  power  plants,  and  assigned  to  it  the  franchises  and 
contracts.  The  company  borrowed  money  for  the  purpose,  to  secure  which 
it  mortgaged  its  plants,  franchises,  and  contracts.  The  mortgagee  sub- 
sequently filed  a  bill  for  foreclosure,  which  was  also  made  a  creditors'  bill, 
and,  a  question  having  arisen  as  to  the  legality  of  the  incorporation,  it 
made  the  individual  incorporators  defendants,  and  they  answered,  admit- 
ting the  averments  of  the  bill,  and  disclaiming  any  interest  in  the  prop- 
erty adverse  to  that  of  complainant  A  receiver  was  appointed,  who,  by 
leave  of  court,  filed  an  ancillary  bill  against  the  city  to  recover  rentals  due 
under  the  contracts  for  light  and  water.    Held  that,  conceding  the  com- 
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pany  to  be  without  corporate  existence  eitlier  de  Jure  or  de  facto,  such 
fact  constituted  no  defense  on  behalf  of  the  city,  as  in  that  case  the  con- 
tracts remained  the  property  of  the  original  grantees,  whose  rights  there- 
in, nnder  the  pleadings  in  the  original  cause,  were  represented  by  the  re- 
ceiver. 

—Cunningham  v.  City  of  Cleveland,  98  Fed.  657 39  O.  C.  A.  211 

An  ordinance  granting  a  franchise  for  the  construction  and  mainte- 
nance in  a  city  of  water  and  electric  light  plants  for  a  term  of  years,  and 
by  which  the  city  contracts  to  pay  rental  for  a  certain  number  of  fire 
hydrants  and  lights  during  the  term,  is  not  the  grant  of  an  exclusive 
privilege,  and  does  not  prevent  the  city  from  granting  similar  franchises 
to  others  or  making  similar  contracts  with  them. 

—Cunningham  v.  City  of  Cleveland,  96  Fed.  667 39  C.  0.  A.  211 

Statutory  provisions  requiring  the  consent  of  a  city  to  authorize  the 
formation  of  a  corporation  to  exercise  £l  franchise  as  a  water  company, 
and  the  appointment  and  report  of  Inspectors  concerning  the  source  of  the 
proposed  water  supply,  are  for  the  protection  of  the  city,  and  when  they 
nave  been  substantially,  though  not  technically,  complied  with,  and  the 
company  has  been  formed,  and  has  proceeded,  with  the  full  assent  of  the 
city  authorities,  to  erect  its  plant  and  furnish  the  city  with  water,  in  ac- 
cordance with  the  contract  embodied  in  its  franchise,  the  city  is  estopped 
to  defend  against  payment  therefor  on  the  ground  of  informality  in  com- 
pliance with  such  requirements. 

—Cunningham  v.  City  of  Cleveland,  96  Fed.  657 89  C.  O.  A.  211 

I  3,    V»p  and  resvlAtioB  of  public  places,  property,  and  works. 

In  an  action  against  a  city  by  a  property  owner  to  recover  damages 
because  of  the  vacation  of  a  street  on  which  such  property  fronted  at  a 
point  near  by  where  it  was  crossed  by  railroad  tracks,  to  i)ermit  the  ele- 
vation of  the  tracks,  evidence  Introduced  by  the  city  in  reduction  of  dam- 
ages, by  showing  that  by  reason  of  the  elevation  of  the  tracks  subways 
had  been  made  on  adjacent  streets,  which  gave  better  and  safer  means 
of  access  to  plaintiff's  property  than  was  afforded  by  the  grade  crossing 
previously  maintained  on  the  street  which  was  closed,  does  not  render 
admissible  in  rebuttal  evidence  of  additional  Injury  to  the  property  from 
smoke  and  cinders  by  reason  of  the  elevation  of  the  tracks,  which  is- an 
Injury  for  which  defendant  is  not  liable. 

—City  of  Chicago  v.  Baker,  96  Fed.  830 39  C.  C.  A.  318 

While  the  interruption  of  public  travel  along  a  street  by  the  vacation 
of  a  portion  of  it  is  a  common  injury,  for  which  an  individual  cannot  re- 
cover, the  owner  of  property  fronting  on  the  street  may  recover  dam- 
ages for  the  special  inconvenience  in  the  use  and  enjoyment  of  his  prop- 
erty, caused  by  his  being  deprived  of  the  previous  means  of  access  thereto, 
the  amount  of  such  damages  to  be  determined  by  the  jury  from  a  con- 
sideration of  the  situation,  character,  and  probable  uses  of  the  property. 
—City  of  Chicago  v.  Baker,  96  Fed.  830 39  O.  0.  A.  318 

I  4.    Fiscal  Mtanagement,  public  debt,  securities,  and  taxation. 

Act  CaL  March  1,  1^93  (St.  1893,  p.  59),  authorizes  the  governing  bodies 
of  cities  and  towns,  other  than  cities  of  the  Urst  class,  having  outstanding 
indebtedness  evidenced  by  bonds  and  warrants,  to  submit  to  the  electors 
the  question  of  refunding  such  indebtedness,  and  provides  that  the  notice 
of  the  election  shall  recite  the  indebtedness  proposed  to  be  refunded.  Act- 
ing under  such  statute,  the  mayor  and  council  of  a  city  submitted  the  ques- 
tion of  issuing  bonds  for  the  refunding  of  a  certain  indebtedness  specified 
in  the  notice  of  election,  a  portion  of  which  the  city  had  no  power,  under 
the  statute,  to  refund,  and  on  a  favorable  vote  the  officers  issued  a  series 
of  bonds,  which  they  sold  on  credit,  and  which  were  resold  by  the  pur- 
chasers, who  became  insolvent,  by  reason  of  which  the  city  received  noth- 
ing from  the  issue.  Held,  that  inasmuch  as  the  city  council  could  only  act, 
in  calling  the  election  and  prescribing  the  notice  therefor,  by  order,  resolu- 
tion, or  ordinance,  which,  by  the  statutes  of  the  state,  are  required  to  be 
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made  matters  of  pnbllc  record,  the  statute  charged  all  purchasers  of  bonds 
issued  thereunder  with  notice  of  the  facts  shown  by  such  record  in  regard 
to  the  character  of  the  indebtedness  to  refund  which  they  were  issued; 
and  that  the  officers  of  the  city,  under  the  implied  authority  given  them  to 
issue  the  bonds  on  a  favorable  vote,  had  no  power  to  make  recitals  therein 
which  would  relieve  the  purchasers  from  the  effect  of  such  notice,  or  estop 
the  city  from  proving  by  such  records  the  invalidity  of  the  bonds. 

—City  of  Santa  Cru«  v.  Walte.  98  Fed.  387 39  a  C.  A.  106 

A  statute  authorizing  cities  to  refund  their  "outstanding  indebtedness, 
evidenced 'by  bonds  and  warrants  thereof,"  gives  a  city  no  power  to  issue 
bonds  for  the  purpose  of  paying  bonds  of  a  water  compSny  secured  by 
mortgage  <hi  its  property,  which  the  city  has  since  bought  subject  to  the 
mortgage. 

—City  of  Santa  Crux  v.  Walte,  98  Fed.  387 39  0.  O.  A.  106 

A  contract  by  which  a  city  agrees  to  pay  an  annual  rental  during  a 
term  of  years  for  water  and  electric  lights,  to  be  furnished  by  a  company, 
does  not  create  an  indebtedness  for  the  aggregate  amount  of  such  rentals, 
BO  as  to  render  it  invalid,  under  a  statute  forbidding  the  contracting  of  an 
Indebtedness  in  such  an  amount  without  a  vote  of  the  electors. 

—Cunningham  t.  City  of  Cleveland,  98  Fed.  667 39  C.  C.  A.  211 

Where  a  township,  being  authorized  by  a  statute  of  the  state  to  issue 
and  sell  bonds  for  the  purpose  of  refunding  its  legal  outstanding  indebted- 
ness, issues  a  series  of  negotiable  bonds  containing  recitals  that  they  are 
issued  under  the  provisions  of  such  statute,  in  accordance  with  a  vote  of  the 
electors  of  the  township  "for  the  purpose  of  funding  and  retiring  certain 
binding,  subsisting,  legal  obligations  of  said  township,  which  remain  out- 
standing and  unpaid,"  it  is  bound  by  such  recitals,  and,  after  having  sold 
the  bonds,  and  with  the  proceeds  paid  olf  prior  obligations,  on  which  it  had 
for  many  years  paid  a  higher  rate  of  interest  it  is  estopped,  as  against 
a  bona  fide  purchaser,  to  repudiate  the  obligation  of  such  bonds  on  the 
ground  that  the  recitals  therein  were  false,  and  the  obligations  which  the 
bonds  were  issued  to  refund  were  illegal. 

—Wesson  v.  Town  of  Mt.  Vernon,  98  Fed.  804 39  C.  C.  A.  301 

The  lUinois  statute  of  May  31,  1879  (Kurd's  Rev.  St.  c.  146a,  §§  1.  2), 
providing  that  warrants  "payable  on  demand*'  shall  be  issued  upon  the 
treasurer  of  the  state  or  any  county  or  municipality  only  when  there  shall 
be  sufficient  money  in  the  appropriate  fund  to  pay  the  same,  except  that, 
when  there  shall  be  no  money  to  meet  the  ordinary  and  necessary  ex- 
penses, warrants  may  be  authorized  and  issued  in  anticipation  of  taxes 
levied,  does  not  affect  the  power  of  a  county,  existing  under  prior  statutes, 
and  recognized  by  the  decision  of  the  supreme  court  of  the  state,  to  issue 
interest-bearing  orders,  payable  at  specified  times  in  the  future,  in  pay- 
ment of  contractors  for  the  building  of  a  jail;  nor  are  such  orders  ren- 
dered invalid  because  they  are  negotiated  by  the  county,  and  the  proceeds 
used  to  pay  the  contractors. 

— ^Frankford  Real-Estate,  Trust  &  Safe-Deposit  Co.  v.  Jackson  County, 
98  Fed:  942 39  C.  C.  A.  365 

A  township  which  issued  negotiable  bonds  containing  recitals  that  they 
were  issued  In  conformity  with  an  act  of  the  legislature  authorizing  their 
issuance,  and  were  authorized  by  the  legal  vote  of  the  qualified  electors 
of  the  township  at  a  special  meeting  held  upon  a  certain  date,  and  which 
received  and  retained  the  proceeds  of  such  bonds,  and  for  a  time  paid  the 
interest  thereon,  is  estopped  from  asserting  irregularities  in  the  election 
or  defects  in  the  preliminary  proceedhigs  to  defeat  such  lx>nds  in  the 
hands  of  a  bona  fide  purchaser. 

— Rondot  V.  Rogers  Tp.,  99  Fed.  202 39  C.  C.  A.  462 

Where  an  act  authorizing  the  issuance  of  township  bonds  vests  the 
power  to  issue  them,  when  the  conditions  precedent  have  been  complied 
with,  in  the  township  board,  but  without  specifying  the  manner  of  its  exer- 
cise, they  may  direct  the  bonds  to  be  executed  and  signed  by  appropriate 
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officers  of  the  township;  and  In  such  case  recitals  contained  in  the  bonds 
are  to  be  given  as  full  effect  as  though  made  by  the  board  itself. 

— Rondot  V.  Rogers  Tp.,  99  Fed.  202 89  C.  C.  A.  462 

The  assignee  of  a  bona  fide  purchaser  of  negotiable  bonds  before  matur- 
ity takes  the  same  rights  his  assignor  had,  whether  the  assignment  was 
made  before  or  after  maturity,  and  It  is  Immaterial  whether  he  paid  a 
consideration  therefor. 

—Rondot  V.  Rogers  Tp.,  99  Fed.  202 39  0.  C.  A.  462 

The  production  of  negotiable  bonds  in  suit  by  plaintiff's  counsel  on  the 
trial  raises  a  presumption  that  plaintiff  is  their  owner. 

—Rondot  V.  Rogers  Tp.,  99  Fed.  202 39  C.  G.  A.  462 

Under  Laws  Mich.  1867.  No.  98,  which  authorizes  townships  to  raise 
money  by  tax  for  the  purpose  of  building  and  repairing  bridges,  and  also  to 
borrow  money  on  bonds  issued  for  the  same  purpose,  and  provides  that  the 
question  of  exercising  such  authority  shall  be  determined  by  vote  at  a 
township  meeting,  where  a  proposition  to  levy  a  tax  and  also  one  to  issue 
bonds  are  submitted  and  voted  on  at  the  same  meeting  they  are  not  neces- 
sarily alternative  propositions;  and,  when  it  appears  that  such  was  the 
intention,  both  may  legally  be  adopted  at  the  same  time. 

—-Rondot  v.  Rogers  Tp.,  99  Fed.  202 39  0.  C.  A.  462 

The  failure  of  the  clerk  of  a  municipal  corporation  to  make  a  record  of 
proceedings  relating  to  the  issuance  of  bonds  cannot  avail  the  corporation, 
to  defeat  the  enforcement  of  such  bonds,  but  parol  evidence  is  admissible 
to  supply  the  place  of  the  missing  parts  of  the  record. 

—Rondot  v.  Rogers  Tp.,  99  Fed.  202 39  C.  0.  A.  462 

Under  How.  Ann.  St.  Mich.  §  7778,  which  provides  that  **no  bond,  deed 
of  conveyance  or  other  contract  in  writing  signed  by  any  party,  his  agent 
or  attorney,  shall  be  deemed  invalid  for  want  of  a  seal  or  scroll  affixed 
thereto  by  such  party,"  negotiable  obligations  issued  by  a  township  under 
a  statute  authorizing  the  issuance  of  bonds,  and  which  are  denominated 
**bonds"  on  their  face,  may  be  treated  In  law  as  specialties,  and  an  action 
of  covenant  maintained  thereon,  although  they  are  not  in  fact  sealed. 

— Rondot.v.  Rogers  Tp.,  99  Fed.  202 39  C.  0.  A.  462 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  {  2. 

NEGLIGENCE. 

Causing  death,  see  "Death,"  §  1. 
In  operation  of  railroad,  see  **Railroads,"  §  3. 
Of  city,  see  '^Municipal  Corporations,"  §  4. 
Of  employers,  see  "Master  and  Servant,"  §  1. 
Of  railroad  companies,  see  "Railroads,"  §  3. 

f   !•    Aotions. 

Defendant  contracted  for  the  construction  of  a  smokestack,  to  consist  of 
a  shell  of  steel  lined  with  brick.  When  the  contractors  for  the  steel  part 
were  near  the  top,  those  for  the  brickwork  commenced  work  below,  upon 
the  assurance  of  the  defendant  that  the  workman  should  be  protected 
from  danger  from  those  above,  by  a  floor  to  be  constructed  above  them. 
Such  floor  was  constructed,  but  defendant,  for  a  temporary  purpose,  cut 
a  hole  through  it;  and  subsequently  a  timber  falling  from  above  passed 
through  the  floor  and  killed  plaintitTs  husband,  who  was  a  bricklayer 

39  C.C.A.— 46 
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working  below.  BeJd,  that  it  was  the  duty  of  defendant  to  restore  the 
platform  to  a  safe  condition  within  a  reasonable  time,  and  if  it  failed  to 
do  HO,  and  the  killing  of  the  deceased  was  the  result  of  such  failure,  de- 
fendant was  liable  therefor,  and  that  both  of  such  questions  were  prop- 
erly Hubmitted  to  the  Jury. 

—Union  Traction  Co.  v.  Fetters,  99  Fed.  214 39  C.  C.  A.  474 

NEUTRALITY  LAWS. 

To  bring  an  American  vessel  within  the  provisions  of  Rev.  St.  S  52S3, 
which  subjects  to  forfeiture  any  vessel  fitted  out  and  armed  within  the 
limits  of  the  United  States,  or  commissioned  within  the  territory  or  Juris- 
diction of  the  United  States,  with  intent  that  such  vessel  shall  be  em- 
ployed in  violation  of  the  neutrality  laws,  it  must  be  shown  that  the  em- 
ployment of  the  vessel  in  the  prohibited  service  was  pursuant  to  an  inten- 
tion formed  witliin  the  limits  of  the  United  States;  and  the  formation  of 
such  Intention  after  she  has  left  the  Jurisdiction  of  the  United  States,  and 
while  she  is  on  the  high  seas,  cannot  be  construed,  because  of  her  nation- 
ality, to  be  within  such  limits. 

—United  States  v.  The  Laurada,  98  Fed.  963 39  C.  C.  A.  374 

OFFICERS. 

See  **Reoeivers." 

Postmasters,  see  "Post  OflJce,"  S  1. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Eridence,"  |  3. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and  Error.** 

PARTIES. 

Character  ground  of  jurisdiction,  see  **Courts,"  H  2-6. 
On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  |  3. 

PASSENGERS. 

See  "Carriers,**  |  8. 

PATENTS. 

I   1.    Patentabrnty. 

The  provision  of  Rev.  St.  U.  S.  8  4886,  which  denies  to  an  Inventor  the 
right  to  a  patent  where  the  thing  Invented  was  known  and  used  by  others 
in  this  country  before  his  invention  thereof  is  applicable  to  both  domestic 
and  foreign  inventors,  and  in  either  case,  to  defeat  a  patent,  such  knowl- 
edge and  use  must  have  been  before  the  date  of  the  patentee's  actual  in- 
vention; and,  as  against  an  infringer,  the  patentee  in  a  United  States  pat- 
ent for  an  invention  previously  made  by  him,  and  patented  in  a  foreign 
country,  may,  to  avoid  alleged  use  in  this  country  by  an  infringer  before 
the  date  of  the  foreign  patent,  show  the  date  of  the  application  for  such 
Datent.  for  the  purpose  of  showing  the  actual  date  of  his  invention. 

— Welsbach  Light  Co.  v.  American  Incandescent  Lamp  Co.,  96  Fed. 
613   39  C.  C.  A.  185 
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Originality  and  the  exercise  of  the  inventive  faculty  are  as  essential  to 
the  validity  of  a  design  patent  as  a  mechanical  patent. 

—Cary  Mfg.  Co.  v.  Neal,  98  Fed.  617 39  C.  O.  A.  189 

The  incorporation  upon  an  old  art  of  a  function  of  the  mechanism  com- 
monly used  to  produce  the  fabric  of  the  old  art  does  not  constitute  Inven- 
tion which  will  sustain  a  patent. 

—Lane  v.  Welds,  99  Fed.  286 39  C.  C.  A.  528 

The  conunercial  success  of  a  patented  article  Is  only  one  element  to  be 
considered,  where  patentability  is  otherwise  in  doubt. 

—Lane  v.  Welds,  99  Fed.  286 39  C.  C.  A.  528 

Where  A.  and  B.  jointly  invented  and  constructed  an  operative  machine, 
containing  a  certain  useful  combination,  A.  is  •  precluded,  by  the  prior 
knowledge  and  use  of  such  combination  by  B.,  from  covering  it  by  a  patent 
procured  in  his  own  name  for  a  different  machine  subsequently  invented 
by  himself;  and  it  is  immaterial  by  which  of  the  two  the  combination  was 
actually  invented. 

— Bannerman  v.  Sanford,  99  Fed.  294 39  C.  C.  A.  534 

2.  Comstn&otion  and  operation  of  letter*  patent. 

Where  a  patentee  does  not  show  what  are  the  real  use  and  extent  of  his 
alleged  improvements,  so  as  to  enable  the  court  to  see  that  they  have  made 
a  substantial  advance  in  the  art.  It  cannot  broaden  the  claims  of  the 
patent  as  to  equivalents  to  cover  anything  which  does  not  respond  precisely 
to  the  form  and  letter  of  the  patent 

—Nutter  V.  Brown,  98  Fed.  892 39  0.  C.  A.  332 

3.  Title,  eonToyanoes,  and  contracts. 

The  fact  that  an  article  which  infringes  a  patent  has  been  seized,  con- 
demned, and  sold  by  officers  of  the  United  States  in  proceedings  for  viola- 
tion of  the  customs  laws  does  not  vest  the  purchaser,  who  buys  with 
knowledge  that  the  article  infringes  the  patent,  with  any  right  to  vend  It, 
as  against  the  owner  of  the  patent,  nor  in  any  way  affect  his  liability  for 
the  infringement  in  case  he  does. 

— Dickerson  v.  Sheldon,  98  Fed.  621 39  C.  C.  A.  191 

Under  a  license  to  make  sewing  machines  under  a  patent,  which  pro- 
Tides  that  the  patentee  does  not  guaranty  the  validity  of  the  patent,  but 
that  all  royalties  thereunder  shall  cease  in  the  event  such  patent  shall  be 
adjudged  invalid,  and,  further,  that  the  licensee  may  make  such  altera- 
tions in  the  machines  as  it  may  deem  expedient,  but  no  such  alteration 
shall  relieve  it  from  the  payment  of  royalties  '*so  long  as  the  machine 
made  by  it  involves  any  of  the  essential  principles  covered  by  the  patent,'* 
the  licensee  cannot  avoid  the  payment  of  royalties  on  the  ground  that  it 
has  so  changed  the  machine  that  it  does  not  Infringe  the  combination  of 
the  patent  as  limited  by  the  prior  art. 

—Leslie  V.  Standard  Sewing-Mach.  Co..  98  Fed.  827.  .39  C.  C.  A.  314 

Where  the  public  use  of  a  patented  article  shown  relates  to  an  indis* 
criminate  use,  rather  than  to' use  by  manufacturers  and  other  persons  en- 
gaged in  the  art,  it  is  not  of  especial  value  to  the  court  in  a  suit  upon  the 
patent. 

—Nutter  v.  Brown,  98  Fed.  892 39  C.  C.  A.  332 

4.  Becnlation  of  dealings  in  patent  rishte  and  patented  articles. 

The  rule  that  public  acquiescence  most  be  shown  when  the  patent  sued 
on  has  not  been  adjudicated  applies  to  the  case  of  design  patents  as 
well  as  machine  and  other  patents. 

—Smith  V.  Meriden  Britannia  Ck).,  97  Fed.  967 39  a  C.  A.  32 

A  preliminary  injunction  against  infringement  of  patent  No.  29,571  for 
a  design  for  a  vessel  denied,  in  the  absence  of  any  prior  adjudication, 
or  of  proof  of  public  acquiescence. 

—Smith  v.  Meriden  Britannia  Co.,  97  Fed.  987 39  C.  C.  A.  32 
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f   5.    lafrlacemeat. 

A  complainant  Is  not  entitled  to  a  preliminary  Injunction  against  in- 
frinjcement  of  a  patent  by  defendant  where  the  proofs  establish  prima 
facie  that  defendant  is  manufacturing  the  articles  claimed  to  Infringe 
under  a  license  given  by  a  contract  made  by  the  president  of  the  com- 
plainant corporation*  in  making  which  he  acted,  as  was  supposed  by 
defendant,  and  so  f&r  as  shown  by  the  proofs,  in  fact  on  behalf  of  com- 
plainant. 

— ^American  Graphophone  Co.  y.  Talking-Machine  Ck>.,  98  Fed.  729 

39  0.  C.  A.  245 

Where  the  validity  of  a  patent  rests  entirely  upon  the  novelty  of  the 
specific  combination  of  means  to  carry  the  idea  of  the  inventor  into  prac- 
tical execution,  the  means  themselves  being  old,  the  range  of  equivalents 
allowable  to  the  combination  must  be  so  narrowed  as  to  include  nothing 
which  is  not  substantially  identical  with  the  means  used  by  the  patentee. 
The  use  of  other  known  means,  though  equivalent  in  function,  does  not 
eonatitute  infringement. 

— Noonan  v.  Chester  Park  Athletic  Club  Co.,  99  Fed.  90 

'  89  C.  C.  A.  426 

The  estoppel  created  by  the  assignment  of  a  patent  does  not  prevent  the 
assignor  from  denying  infringement,  and,  in  a  suit  against  him  therefor, 
the  court  will  not  assume  in  favor  of  the  assignee  anything  more  than  that 
the  invention  presented  a  sufficient  degree  of  utility  and  novelty  to  justify 
the  issuance  of  the  patent,  and  will  apply  to  such  patent  the  same  rule  of 
construction,  with  such  limitation,  which  would  be  applicable  between 
the  patentee  and  a  stranger. 

— Noonan  v.  Chester  Park  Athletic  Club  Co.,  99  Fed.  90 

39  C.  C.  A.  426 

Where  the  devise  shown  by  a  patent  consists  of  a  combination  of  old 
elements,  it  Is  entitled  only  to  a  very  limited  application  of  the  doctrine  of 
equivalents,  and  is  not  infringed  by  combination  of  different  elements, 
also  old.  to  accomplish  the  same  purpose,  unless  the  substitutions  are 
merely  colorable. 

—Noonan  v.  Chester  Park  Athletic  Club  Co.,  99  Fed.  90 

39  C.  C.  A.  420 

The  fact  that  defendants  in  a  suit  for  Infringement  of  a  patent,  who 
have  been  granted  a  rehearing  on  the  ground  of  newly-discovered  evidence 
affecting  the  validity  of  the  patent,  were  also  parties  or  privies  to  other 
litigation  in  the  same  Jurisdiction  Involving  the  same  patent,  which  pending 
such  suit  passed  to  final  decree  sustaining  the  validity  of  the  patent  does 
not  estop  them  from  contesting  any  of  the  issues  opened  by  the  rehearing, 
although  the  questions  Involved  are  subject  to  such  fair  and  reasonable 
infiuence  as  may  legally  result,  on  grounds  other  than  strict  estoppel,  from 
the  prior  adjudication;  and,  to  warrant  the  overturning  of  such  decision, 
the  newly-discovered  evidence  presented  must  fully,  clearly,  and  unmis- 
takably establish,  in  connection  with  the  other  evidence  in  the  case,  that 
the  prior  decision  was  wrong. 

— Bresnahan  v.  Tripp  Giant  Leveller  Co.,  99  Fed.  280 

39  C.  C.  A.  508 

I  6«    Deeisions  on  the  TAlidltyy  eomtrnelloii,  mmd  Infringement  of  par- 
tionlar  patents. 

The  Gary  design  patent.  No.  28,142,  for  a  box  fastener,  consisting  of  a 
metal  strap,  which  differs  in  construction  from  the  one  described  in  a  prior 
mechanical  patent  to  the  same  patentee  only  In  omitting  a  corrugation 
along  the  edges,  making  the  strap  plain,  does  not  disclose  invention,  and  is 
void. 

—Gary  Mfg.  Co.  v.  Neal,  98  Fed.  617 39  C.  C.  A.  189 

The  Blakey  patent  No.  311,171,  for  a  thread  protector  for  wrought- 
Iron  pipe,  which  is  made  by  rolling  a  flat  iron  bar  of  iron  with  longitu- 
dinal threads  on  one  side,  cutting  the  same  into  suitable  lengths,  and 
bending  each  piece  into  a  ring  or  annulus  with  the  threads  on  the  interior 
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surface,  discloses  Invention,  and  Is  valid.  Also  held  infringed  by  two  pro- 
tectors, made  and  sold  by  defendant,  having  rolled  threads,  and  not  In- 
fringed by  a  third,  In  which  the  threads  are  made  by  tapping. 

—National  Mfg.  Co.  v.  Blakey.  98  Fed.  890 39  C.  0.  A.  330 

The  Roper  patent.  No.  316,401,  for  a  magazine  firearm  having  an  actu- 
ating hand-piece  beneath  the  barrel,  and  connected  with  a  piston-breech, 
for  removing  exploded  shells  and  inserting  cartridges  without  taking  the . 
gun  from  the  shoulder,  held  invalid  because  of  prior  use. 

— Bannerman  v.  Sanford,  99  Fed.  294 89  0.  C.  A.  534 

The  Hewitt  patent,  No.  316,458,  for  improvements  In  wire  fences,  the 
fence  described  being  formed  by  a  combination  of  crimped  metal  pickets, 
and  a  series  of  cables  formed  of  two  wires  twisted  together,  between 
which  the  pickets  are  held,  is  void  for  lack  of  patentable  invention,  as 
both  elements  were  old,  and  the  crimped  pickets  merely  the  equivalents  of 
the  notched  or  grooved  wooden  pickets  known  in  the  prior  art. 

—Lane  v.  Welds,  90  Fed.  286 89  0.  C.  A.  528 

The  Thompson  patents.  No.  332,762,  for  improvements  In  gravity  switch- 
back railways,  and  No.  367,252,  for  improvements  in  elevated  gravity  and 
cable  railroads,  the  latter  being  for  an  improvement  on  the  structure  of  the 
former,  which  consists  mainly  In  adding  a  cable  as  a  motive  power  for 
carrying  the  cars  up  the  ascending  grades,  with  a  device  for  automatically 
releasing  them  when  they  start  upon  a  descending  grade,  when  construed 
and  limited  as  required  hS  the  prior  art,  are  neither  of  them  infringed  by 
the  electric  pleasure  railway  of  the  Lilley  patent.  No.  549,700. 

— Noonan  v.  Chester  Park  Athletic  Ohib  Co.,  99  Fed.  90 

39  C.  C.  A.  426 

The  Cutcheon  patent,  No.  384,893,  for  improvements  In  machines  for  beat- 
ing out  the  soles  of  boots  and  shoes,  was  not  anticipated  by  either  the 
Collyer  patent,  No.  178,598,  nor  by  the  De  Forest  patent.  No.  270,936,  for 
an  improvement  in  presses  for  pressing  material  of  a  spongy  nature,  such 
as  cotton  or  tobacco. 

— ^Bresnahan  v.  Tripp  Giant  Leveller  Co.,  99  Fed.  280 

39  C.  C.  A.  508 

The  Morris  patent,  No.  401,050,  for  a  machine  for  inserting  diagonal 
strips  in  woven  cane  work,  while  on  its  face  covering  a  pioneer  invention 
for  automatically  doing  the  work,  is  not  entitled  to  the  broad  construction 
accorded  to  such  patents;  the  machine  described  having  failed  to  ac- 
complish the  result  intended,  and  no  practical  machine  embodying  the  in- 
vention having  ever  been  constructed.    Held,  also,  not  infringed. 

—Ford  V.  Bancroft,  98  Fed.  309 39  C.  C.  A.  91 

The  Rawson  patent.  No.  407,963,  for  an  improvement  in  the  production 
of  incandescent  mantles,  is  not  void  on  the  ground  of  prior  knowledge  and 
use  In  this  country  by  Welsbach  before  the  date  of  the  English  patent, 
as.  If  such  knowledge  and  use  existed,  it  was  subsequent  to  the  application 
for  such  patent,  and  hence  to  the  date  of  the  actual  invention  by  the  pat- 
entees. 

—Welsbach  Light  Co.  v.  American  Incandescent  Lamp  Co.,  98  Fed. 
613   39  C.  C.  A.  185 

Claims  1  and  8  of  the  Ericson  patent.  No.  491,012,  for  a  bicycle  bell. 

which  is  sounded  by  bringing  a  friction  roller  Into  contact  with  the  tire 

of  the  wheel,  held  limited,  under  the  evidence,  to  the  precise  construction 

shown,  and  not  Infringed  by  the  bell  of  the  Barker  patent.  No.  608,146. 

—Nutter  V.  Brown,  98  Fed.  892 39  C.  C.  A.  332 

The  Lane  and  Lane  patent.  No.  518,506,  for  an  improvement  in  wire 
fences,  which  consists  In  incorporating  In  a  wire  picket  fence  crimped  or 
corrugated  wire  pickets,  with  the  reverse  twisting  of  the  strands  of  the 
longitudinal  wires  between  the  pickets,  which  was  the  usual  mode  of 
twisting  such  wires  previously,  when  the  fence  was  made  In  the  field, 
whether  the  pickets  were  of  metal  or  wood.  Is  void  for  lack  of  invention. 
—Lane  t.  Welds,  99  Fed.  286 39  C.  C.  A.  528 
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FATEHTS  EHITMERATED. 

ENGLISH. 
15,255.  Incandescent  mantlef 187 

FREXOH. 
172,064.  Incandescent  mantles 187 

GERMAN. 
41,945.  Incandescent  mantles 187 

UNITED  STATES. 
DESIGN. 

28.142,  Box  fasteners 189,  190 

29.571.  Vessel 32 

ORIQINAL. 

17.692.  Wire  fences 532 

70.SM6.  Wire  tenws 531 

101,816.  Wire  fences 531 

178.598.  Machines    for    beating    out 

shoe  soles 508,  512 

241.287.  Graphophones 246 

255,894.  Magazine  firearms .^^36,  537 

267,948w  Wire  fences   531,  532 

24{9,5&4.  Artificial  sliding  hills 428 

270,936.  Tobacco  press 508,  512 


296,368. 
300,093. 
309,724. 
310,966. 
311,171. 

316,401. 
316.458. 
318,026. 
832,762. 

841.214. 
348,796. 

3Q7,252. 

381,893. 

385,467. 

400.086. 
401,050. 

407,963. 
450,75a 
475,490. 
491.012. 
518.506. 
549,700. 

606,146. 


Fence-machines   531.  532 

Wire  fences    531 

Fence-machines   531,  532 

Koller-coaster  structures. . .  428 
Thread  protectors  for  iron 

pipe 330,  331 

Magaxine  firearms 534 

Wire  fences 528.  530 

Coasting   course 428,  430 

Gravity     switchback     rail- 
ways    426-429 

Graphophones   245 

Pleasure  cable  railways. . . 

428.  430 

Gravity  railways 

426.  427.  429.  431 
Machines    for   beating   out 

shoe  soles 508 

Wire  fences    532 

Phenacetine  powder 191 

Madtiines  for  making  wov- 
en cane  work 91 

Incandescent  mantles.  .185,  186 

Box  fasteners 190 

Graphophones   247 

Bicycle  bells 332 

Wire  fences 528.  530 

Electric   pleasure   railways 

426,  427 
Bicyde  bells 332 


PAYMENT. 

Of  duties,  see  "Customs  Duties,'*  S  3. 

PENALTIES. 

Under  contracts,  see  "Damages,"  S  2. 

PERSONAL  INJURIES. 

See  "Negligence." 

To  employe,  see  "Master  and  Servant**  f  1. 


PETITION. 


In  bankruptcy,  see  '^Bankruptcy."  §  1. 
In  pleading,  see  '"Pleading,"  |  1. 


See  "Wharves,** 


PIERS. 


PILOTS. 

A  helpless  and  unnavigable  vessel,  which  has  sprung  a  leak,  so  as  to 
require  the  use  of  ti^'o  steam  pumps,  and  is  without  master,  commander, 
or  crew,  having  but  a  dozen  laborers  aboard,  working  the  pumps,  and  has 
only  a  temporary  rudder,  and  is  In  tow  of  a  steam  tug.  Is  not  within  Pol. 
Code  Ga.  1805,  i  1056,  providing  that  "any  person,  master,  or  commander" 
of  a  vessel  "bearing  towards  any  of  the  ports,  rivers,  or  harbors  of  this 
state"  shall  be  liable  to  pay  the  first  pilot  offering  his  services,  and  exhibit- 
ing his  license,  *'if  demanded  "by  the  master,"  though  section  1064  requires 
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the  pilot  to  offer  his  services  to  a  "vessel  In  distress,"  these  sections,  with 
section  1657,  securing  to  the  pilot  brinjrtng  the  vessel  in  the  right  to  take 
her  out  "unless  the  master  of  such  vessel  shall  prove  ♦  ♦  ♦  that  such 
pilot  misbehaved  while  in  charge  of  the  vessel*';  section  1658  providing 
that  the  pilot  shall  moor  or  dock  the  vessel  if  required  by  the  master  on 
arrival,  and  section  1666  providing  that  "the  master  of  a  vessel  in  readiness 
to  leave  must,  if  practicable,  give  notice  to  the  pilot  entitled  to  conduct 
the  vessel  out"  showing  that  a  navigable  vessel  with  a  master  on  board, 
and  not  one  in.  need  of  salvage  service,  is  contemplated. 

—The  Saehelm,  99  Fed.  456 39  C.  C.  A.  600 

PLEADING. 

In  equity,  see  "Equity,"  §  2. 

I   !•    Deolaratioii,  oomplaint,  petition^  or  statement. 

A  count  in  a  petition,  settmg  out  a  coa tract  between  plaintiff  and  de- 
fendant, and  alleging  its  breach  by  defendant,  and  the  damages  sustained 
by  plaintiff  thereby,  for  which  judgment  is  asked,  and  a  count  alleging 
the  same^facts,  and,  in  addition,  that  a  subsequent  contract  was  made  be- 
tween the  parties,  by  which  defendant  agreed  to  pay  plaintiff  a  certain 
sum  In  compromise  and  settlement  of  such  claim  for  damages,  that  defend- 
ant had  failed  to  comply  with  such  agreement,  and  asking  judgment  for 
the  amount  so  agreed  to  be  paid,  are  not  inconsistent  under  the  Ck>de  of 
Procedure  of  Missouri,  since  the  facts  alleged  in  the  two  counts  are  con- 
sistent, and  they  may  both  properly  stand  under  such  Code;  the  only  ef- 
fect of  the  additional  matter  alleged  in  the  second  count  being,  if  proved, 
to  liquidate  the  amount  of  damages  recoverable  for  the  breach  of  the 
original  contract. 

—Great  Western  Coal  Co.  v.  Chicago  G.  W.  Ry.  Co.,  98  Fed.  274 

39  C.  C.  A.  79 

I  2.    Amended  and  supplemental  pleadings  and  repleader. 

Under  the  statute  of  Texas  (Rev.  St.  1895,  art.  1188)  which  provides 
that  all  amendments  to  pleadings  must,  when  court  is  in  session,  be  filed 
under  leave  of  court  "before  the  parties  announce  ready  for  trial,  and  not 
thereafter,"  while  amendments  during  trial  may  be  permitted  In  the  discre- 
tion of  the  court,  and  in  furtherance  of  justice,  a  refusal  of  such  permission 
•   is  not  error  unless  an  abuse  of  discretion  is  shown. 

— ^Merchants'  Life  Ass*n  of  United  States  v.  Yoakum,  98  Fed.  251 

39  C.  C.  A.  56 

Under  Its  general  power  to  allow  amendment  of  pleadings,  a  trial  court 
may,  in  its  discretion,  permit  the  amendment  of  a  bill  of  particulars  at- 
tached to  the  declaration. 

— Laflin  V.  Shackleford,  98  Fed.  372 39  O.  0.  A.  102 

I  3.    Defects  and  objections,  waiver,  and  aider  by  Terdiot  or  indsment. 

Where  a  plaintiff  is  erroneously  required  to  elect,  before  trial,  between 
two  counts  of  his  petition,  which  state  the  same  cause  of  action  in  dif- 
ferent forms,  and  under  which  there  could  be  but  a  single  recovery,  and 
he  saves  an  exception  to  such  ruling,  he  does  not  waive  the  exception  by 
going  to  trial  on  the  remaining  count. 

—Great  Western  Coal  Co.  v.  Chicago  G.  W.  Ry.  Co.,  98  Fed.  274 

39  0.  C.  A.  79 

POSSESSION. 

See  "Adverse  Possession.** 

POST  OFFICE. 

4   1.    Post-oAoe  department,  post  offices,  postmasters,  and  otber  officers. 

The  fact  that  a  postmaster's  bond  does  not  contain  the  additional  condi- 
tion required  by  Rev.  St.  |  3834,  relating  to  money-order  business,  does 
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not  reliere  him  or  his  sureties  from  liability  for  money-order  foods  mis- 
appropriated by  him.  Such  additional  condition  is  cumulative,  and  the 
money-ord^  bosinera  is  a  trust  imposed  on  the  postmaster  by  a  **regula- 
tion  of  the  department,*'  within  both  the  spirit  and  letter  of  the  general 
condition,  which  is  for  the  faithful  discharge  of  all  such  duties  and  trusts. 
-Grady  v.  United  States,  96  Fed.  238 ...39  C.  O.  A.  42 

PRACTICE. 

In  admiralty,  see  "Salvage,"  I  2. 

In  bankruptcy,  see  ''Bankruptcy,"  f  1. 

In  equity,  see  "Equity." 

On  ai^>eal  or  writ  of  error,  see  "Appeal  and  Error";   "Exceptions,  Bill  of." 

Particular  proceedings  In  action,  see  '"Dismissal  and  Nonsuit";    "Evidence"; 

"Judgment";    "Jury";    "Limitation  of  Actions";    "Pleading";    "Removal  of 

Causes";    "Trial." 
remedies  in  or  Incident  to  actions,  see  "Attachment";    "Garnishment"; 

"Receivers." 
Procedure  of  particular  courts,  see  "Courts." 
Proaecution  of  actions  in  general,  see  "Action,"  S  1. 

PRINCIPAL  AND  J^GENT. 

See  "FactoTB." 

PRINCIPAL  AND  SURETY. 

Liabilities  on  bonds  for  performance  of  duties  of  trust  or  office,  see  "Receiv- 
ers," I  4. 
in  legal  proceedings,  see  "Attachment,"  f  1. 

f   le    Diseharce  of  swetj* 

Where  a  contract  for  the  construction  of  a  dry  dock  for  the  United  States, 
"to  be  located  at  such  place  on  the  water  line  of  the  navy  yard,  Brooklyn, 
N.  T.,  as  shall  be  designated  by  the  party  of  the  second  part,"  had  at- 
tached thereto  and  made  a  part  thereof  the  plans  and  specifications  for 
the  dock,  reserving  the  right  to  the  United  States  to  make  changes  in  such 
plans  and  specifications,  the  difference  in  the  contract  price  on  account  of 
any  such  changes  to  be  determined  as  therein  provided,  and  contained  a 
further  provision  that  "no  change  herein  provided  for  shall  in  any  manner 
affect  the  validity  of  this  contract,"  a  supplemental  contract,  changing 
the  location  of  the  entire  dry  dock  from  the  water  line,  as  fixed  by  the 
initial  contract,  to  a  point  64  feet  inland,  and  requiring  the  contractor  to 
make  all  necessary  excavations  and  connections  with  the  water  at  an 
increased  payment  of  $5,000,  and  with  an  increased  time  for  performance, 
was  not  within  the  terms  of  such  provision,  but  was  a  change  in  substance 
of  the  contract,  not  contemplated  thereby,  which  released  the  sureties  on 
the  contractor's  bond,  who  did  not  assent  thereto,  from  liability. 

—United  States  t.  Freel,  99  Fed.  237 89  a  a  A«  491 

PRIVILEGE. 

Of  married  women,  see  "Husband  and  Wife,"  f  L 

PRIVILEGED  COMMUNICATIONS. 

Defamatory  communications,  see  "Libel  and  Slander,"  f  2. 

«^«n  ^...      PROBATE  COURTS. 

See  "Courts,"  f  1. 
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PROCESS. 

See  "Garnishment";   ••Mandamus." 

PROPERTY. 

Adverse  possession,  see  "Adverse  Possession." 

Constitutional  guaranties  of  rights  of  property,  see  "Constitutional  Law,"  |  8. 
Particular  species  of  property,  see  **Copyrights";    "Shipping";    "Trade-Marks 
and  Trade-Names." 

QUIETING  TITLE. 

f   !•    Riclit  of  aotioA  and  defenses. 

Under  the  Illinois  statute  which  permits  the  bringing  of  a  suit  to  quiet 
title  only  by  one  in  possession,  or  one  claiming  title  to  land  which  is 
vacant  and  unoccupied,  the  construction  on  a  tract  of  land,  by  a  claimant, 
of  a  structure  of  rough  boards,  8  or  10  feet  square,  with  a  flat  roof,  having 
no  foundation,  chimney,  or  windows,  and  a  door  with  no  lock,  not  intended 
for  a  dwelling,  or  for  any  other  use,  as  far  as  shown,  and  which  was  in 
fact  never  used,  does  not  constitute  such  possession  and  occupation  of  the 
land  as  will  support  a  suit  to  quiet  title;  nor  can  the  complainant,  having 
alleged  in  his  bill  actual  occupancy  of  the  land,  on  the  failure  of  the  proof 
to  sustain  such  allegation,  claim  that  the  land  was  vacant  and  unoccu- 
pied, for  the  purpose  of  bringing  the  case  within  the  other  provision  of  the 
statute. 

—Jackson  v.  Simmons,  08  Fed.  768 39  0.  0.  A.  514 

RAILROADS. 

See  "Street  Railroads." 

Carriage  of  goods  and  passengers,  see  "Carriers.** 

I   1«    Railroad  eompamles. 

The  provision  of  Const.  111.  art.  11,  §  13,  that  no  railroad  corporation 
shall  issue  any  stock  or  bonds  except  for  money,  labor,  or  property  ac- 
tually received  and  applied  to  the  purposes  for  which  such  corporation 
was  organized,  and  that  all  stock  dividends  and  other  fictitious  increase 
of  the  capital  stock  of  any  such  corporation  shall  be  void,  does  not  ren- 
der invalid  stock  Issued  by  a  railroad  company,  directly  or  Indirectly,  in 
payment  for  the  construction  of  its  road;  nor  can  a  court  hold  it  invalid 
on  a  determination  that  the  consideration  so  received  was  not  equal  to 
the  par  value  of  the  stock. 

—Lake  St.  El.  R.  Co.  v.  Zlegler,  99  Fed.  114;  Zlegler  v.  Lake  St.  BL 
R.  Co.,   Id 39  C.  C.  A.  431 

The  issuance  of  stock  by  a  railroad  corporation  In  violation  of  such  pro- 
vision Is  ultra  vires,  and  the  stock  void  In  the  hands  of  all  holders,  and 
the  corporation  cannot  maintain  a  suit  against  the  person  to  whom  It 
was  Issued  to  require  an  accounting  for  Its  proceeds. 

—Lake  St.  EL  R.  Co.  v.  Ziegler.  99  Fed.  114;  Zlegler  v.  Lake  St.  EL 
R.   Co.,   Id 39  C.  C.  A.  431 

i  2.    Indebtedness,  seonritles,  liens,  and  mortsaffes. 

A  railroad  company,  empowered  by  statute  to  execute  a  guaranty  of 
the  bonds  of  another  company  under  certain  conditions,  and  having  exe- 
cuted such  guaranty,  cannot  urge  its  noncompliance  with  the  conditions 
to  defeat  its  liability  thereon,  as  against  bona  fide  purchasers  of  the  bonds. 
—Central  Trust  Co.  of  New  York  v.  Indiana  &  L.  M.  R.  Co.,  98  Fed. 

666   39  C.  C.  A.  220 

It  having  been  settled  by  repeated  decisions  of  the  state  courts  and  the 
supreme  court  of  the  United  States  that  a  railroad  company  has  no  power 
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under  tbc  statutes  of  Indiana  to  lease  a  line  of  road  of  another  company, 
a  company  is  not  brouf^bt  within  the  terms  of  2  Burns*  Rev.  St.  Ind.  18^ 
I  5216,  authorizing  a  company  '*whose  line  of  railway  extends  across  the 
state  in  either  direction"  to  become  a  guarantor  of  the  bonds  of  a  railroad 
of  an  adjoining  state  under  certain  conditions,  by  the  fact  that  it  is  oper- 
ating a  leased  line  across  the  state,  and  its  guaranty  af  bonds  of  a  com- 
pany of  another  state  building  a  connecting  line  is  ultra  vires  and  cannot 
be  enforced;  all  purchasers  of  the  bonds  being  chargeable  with  notice  of 
the  company's  want  of  power. 

— Central  Trust  Co.  of  New  York  v.  Indiana  &  L.  M.  It  Co.,  98  Fed. 
600    39  C.  C.  A.  fflO 

i  3.    Op«ratios. 

Plaintiff  drove  upon  the  crossing  of  a  double-track  railroad,  immediately 
behind  a  train  passing  on  the  track  nearest  to  her,  and  was  struck  and 
injured  by  a  train  on  the  other  track,  approaching  from  the  opposite  direc- 
tion. Such  train  was  in  plain  view  from  the  crossing,  and  the  approach 
thereto  on  the  highway,  for  more  th:;n  a  mile  before  it  reached  the  cross- 
ing, except  for  the  temporary  obstruction  of  such  view  by  the  train  which 
had  just  passed.  Held,  that  plaintiff  was  guilty  of  negligence  in  failing  to 
wait  until  such  obstruction  had  passed,  and  then  looking  before  attempting 
to  cross,  which  precluded  her  recovery. 

— StoweU  V.  Erie  R.  Co.,  98  Fed.  520 39  C.  C.  A.  145 

Where  it  is  sought  to  charge  the  willful  injury  of  a  trespasser  upon  a 
railroad  track  by  those  in  charge  of  a  train,  the  intention  on  their  part  to 
commit  such  injury  must  be  directly  and  explicitly  alleged,  and  an  allega- 
tion of  willful  negligence  is  not  sufficient. 

^Cleveland,  C,  C.  &  St  L.  Ry.  Co.  v.  Tartt,  99  Fed.  369 

39  G.  a  A.  568 

As  between  a  railroad  company  and  a  trespasser  on  its  right  of  way,  no 
duty  of  care  to  avoid  injury  to  such  trespasser  arises  until  those  in  charge 
of  the  train  have  discovered  his  presence  on  or  dangerously  near  the  track, 
and  have  reasonable  cause  to  believe  that  Injury  will  result  unless  the 
progress  of  the  train  is  arrested.  That  he  might  have  been  seen  before 
he  was,  or  that  the  train  was  running  at  a  dangerous  or  illegal  rate  of 
speed,  is  merely  evidence  of  negligence,  which  in  such  case  does  not  give 
a  right  of  action  for  the  injury. 

—Cleveland,  C,  C.  &  St  L.  Ry.  Co.  v.  Tartt,  99  Fed.  369 

39  C.  C.  A.  568 

Where  plaintiff  was  struck  by  a  train  while  driving  across  the  defend- 
ant's tracks  in  the  nighttime,  during  a  storm  of  rain  and  sleet  the  ques- 
tion whether  he  was  negligent  in  failing  to  see  the  train  is  properly  left 
to  the  jury,  although  there  was  evidence  that  in  the  daytime,  under  ordi- 
nary circumstances,  an  approaching  train  could  be  seen  for  a  considerable 
distance. 

—Pennsylvania  R.  Co.  v.  Miller,  99  Fed.  529 39  C.  C.  A.  612 

A  railroad  company  is  not  relieved  from  liability  for  injuries  at  a  public 
crossing  by  merely  complying  with  the  statutory  requirements  in  regard 
to  audible  signals  by  approaching  trains,  but  must  take  such  additional 
precautions  as  may  be  rendered  necessary  by  the  circumstances  at  the 
particular  crossing. 

—Pennsylvania  R.  Co.  T.  MiUer,  99  Fed.  529 39  C.  a  A.  642 

REAL  ACTIONS. 

See  "Ejectment** 

RECEIVERS. 

f   1.    Appoimtment,  qnalilloatioii,  amd  teniire. 

A  bill  was  brought  for  an  injunction  to  prevent  defendants  from  taking 
possession  of  certain  land.    A  defendant  died  a  bill  against  complainants. 
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praying  an  injunction,  and  obtained  the  usual  restraining  order.  The 
court,  .on  argument  of  the  two  cases,  consolidated  them,  treating  the  bill 
of  defendant  as  a  cross  bill,  and,  of  his  own  motion,  appointed  a  receiver 
of  the  property  in  dispute.  No  order  was  passed  dissolving  either  of  the 
injunctions.  Afterwards  other  defendants  tiled  a  cross  bill,  and  another 
receiver  of  different  property  was  appointed  by  the  court  of  its  own  mo- 
tion. The  suits  all  related  to  rights  claimed  by  the  several  parties  in  oil 
and  gas  rights  under  certain  leases  held  by  them.  All  parties  concurred 
In  the  necessity  of  operating  the  property,  and  each  side  desired  permission 
80  to  do.  Held,  that  the  appointment  of  receivers  on  the  court's  own  mo- 
tion was  proper. 

—Elk  Fork  Oil  &  Gas  CJo.  v.  Foster,  99  Fed.  495 39  O.  C.  A.  615 

I  2.    Hanasemeat  and  disposition  of  property. 

The  cost  of  a  receivership,  where  the  receiver  was  appointed  by  the 
court  of  its  own  motion,  will  be  charged  against  the  fund  in  the  hands 
of  the  receiver,  rather  than  against  one  of  the  parties,  In  the  absence  of 
fraud  or  improper  conduct  of  any  of  the  parties. 

—Elk  Fork  Oil  &  Gas  Co.  v.  Foster,  99  Fed.  495 39  C.  C.  A.  615 

I*  3*    Aooonntins  and  oompensation. 

Where  a  court  in  proceedings  for  an  ancillary  receivership  appoints  as 
receiver  for  the  property  within  its  jurisdiction  the  same  person  appointed 
In  the  primary  suit,  such  receiver  becomes  its  own,  as  to  the  administra- 
tion of  such  property,  and  must  be  governed  entirely  by  Its  orders.  In 
such  case  each  court  acts  independently  within  Its  own  jurisdiction,  and 
the  relation  between  them  Is  merely  one  of  comity.  The  court  In  which 
the  primary  suit  Is  pending  has  no  jurisdiction  over  property  In  the  cus- 
tody of  the  other;  and  where,  under  its  order,  the  receiver  sells  such 
property,  and  returns  the  proceeds  to  that  court,  without  the  knowledge 
and  concurrence  of  the  court  by  whose  orders  the  property  was  placed 
in  his  possession,  and  leaving  unpaid  expenses  Incurred  by  him  In  the 
ancillary  receivership,  he  may  properly  be  charged,  as  ancillary  receiver, 
with  personal  liability  for  such  expenses,  and  the  order  under  which  he 
acted  affords  him  no  protection. 

— Kirker  v.  Owlngs,  98  Fed.  499 39  C.  C.  A.  132 

Where,  on  his  accounting,  a  receiver  Is  charged  personally  with  the  pay- 
ment of  debts  Incurred  by  him  as  such  receiver,  the  proper  form  of  order 
is  that  he  pay  such  debts,  and  In  default  thereof  stand  committed  for  con- 
tempt, and  that  the  creditors  have  leave  to  bring  suit  on  his  bond  against 
blm  and  his  surety. 

—Kirker  v.  Owlngs,  98  Fed.  499 39  O.  C.  A.  132 

A  receiver  for  a  corporation,  who  by  leave  of  court  continued  the  per- 
formance of  a  contract  previously  made  by  the  corporation,  by  the  terms 
of  which  a  certain  portion  of  the  amount  earned  thereunder  by  the  corpora- 
tion was  to  be  retained  by  the  other  party,  and  applied  on  an  indebtedness 
of  the  corporation  for  which  such  other  party  held  a  lien  on  certain  of  Its 
property,  of  which  fact  the  court  was  not  advised,  and  who,  after  paying 
a  considerable  amount  on  the  Hen  In  such  manner,  sold  the  property  to 
the  llenholder  for  a  small  sum  in  addition  to  the  lien,  without  leave  of 
the  court,  and  leaving  unpaid  debts  Incurred  by  him  for  current  expenses 
in  performance  of  the  contract,  and  also  leaving  equities  between  the  cor- 
poration and  the  llenholder,  which  might  have  reduced  the  amount  of  the 
lien,  unadjusted,  was  properly  charged  by  the  court  personally  with  pay- 
ment of  such  unpaid  debts  of  the  receivership. 

—Kirker  v.  Owlngs.  98  Fed.  499 39  O.  C.  A.  132 

An  allowance  may  be  made  to  the  counsel  for  a  receiver. 
—Elk  Fork  OH  &  Gas  Ck).  v.  Foster,  99  Fed.  495 39  C.  C.  A.  615 

It  is  proper  to  order  a  return  to  a  party  of  advances  made  by  him  to 
the  receiver  appointed  In  the  suit,  pending  the  receivership,  where'  such 
advances  were  made  under  the  permission  of  the  court,  and  in  reliance 
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OD  Its  order  requiring  a  repayment  If  the  Income  accruing  to  the  receiver 
was  ralficient  therefor. 

—Elk  Fork  dl  ft  Gai  Co.  v.  Foster.  09  Fed.  496 39  C.  C.  A.  615 

§  ^    XtlAliiliti^a  oa  Inn&da  or  luidcirtelKissa* 

A  court  of  equity,  appointing  a  receiver,  and  taking  from  him  merely  a 
common-law  bond,  conditioned  for  the  faithful  discharge  of  his  duties  and 
a  compliance  with  the  orders  of  the  court,  is  not  justified  by  the  precedent? 
In  entering  a  summary  decree  against  the  surety  for  a  default  of  the  re- 
ceiver, l^nleas  such  power  is  reserved  in  the  bond  Itself,  or  by  statute 
or  rule  of  court,  the  obligation  of  the  surety  is  one  which  can  be  enforced 
only  in  a  court  of  law. 

— KIrker  v.  Owings,  98  Fed.  499 39  C.  C.  A.  132 

Where  the  appointment  of  a  receiver  was  regular,  and  in  a  matter  over 
whidi  the  court  had  taken  jurisdiction,  and  the  receiver  takes  possession 
of  the  property,  and  embezzles  the  proceeds,  the  sureties  on  his  bond  are 
liable,  though  the  bill  under  which  he  was  appointed  was  afterwards  dis- 
missed for  want  of  jurisdiction. 

—Baltimore  Building  &  Loan  Ass'n  y.  Alderson,  99  Fed.  489 

39  C.  C.  A.  609 

RECORDS. 

Estoppel  by  record,  see  "Estoppel,"  S  1. 

Transcript  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  S  5. 

REFERENCE. 

To  master  or  conmiissioner  in  equity,  see  **£kiuity,"  {  4. 

REMOVAL  OF  CAUSES. 

I   1.    Power  to  reatoTe  and  liskt  of  remoTal  in  iteaeral. 

A  corporation  brought  a  suit  in  equity  in  a  state  court  against  persons 
alleged  to  be  the  holders  of  certain  of  its  stock  and  bonds,  who  were  all 
citizens  and  residents  of  other  states,  to  obtain  an  accounting,  and  the 
surrender  of  such  stock  and  bonds,  on  the  ground  that  they  had  l>een 
obtained  by  one  of  the  defendants,  wbo  was  a  director  of  complainant, 
in  fraud  of  Its  rights.  The  bill  also  alleged  that  defendants  had  made  a 
demand  on  the  trustees  in  the  trust  deed  securing  the  bonds  in  suit,  with 
others,  for  the  foreclosure  of  such  trust  deed,  and  made  the  trustees, 
one  of  whom  was  a  citizen  of  the  same  state  as  complainant,  parties  de- 
fendant for  the  purpose  ot  obtaining  an  injunction  restraining  such  fore- 
closure. Hdd,  that  the  trustees  were  not  indispensable,  but  merely  formal 
parties,  having  no  interest  in  the  controversy,  and  that  their  joinder  did 
not  deprive  a  federal  court  of  jurisdiction  of  the  suit,  which  was  remova- 
ble by  the  individual  defendants. 

—Lake  St.  EL  R.  Co.  v.  Ziegler,  99  Fed.  114;   Ziegler  v.  Lake  St.  El. 
R.   Co.,   Id. 39  0.  C.  A.  431 

A  corporation,  in  the  performance  of  a  contract  made  with  the  secretary 
of  the  treasury  for  the  building  of  an  addition  to  a  post  office  authorized 
by  an  act  of  congress,  is  a  person  acting  by  authority  of  a  revenue  officer 
of  the  United  States,  given  under  color  of  his  office;  and  a  suit  in  a  state 
court  against  the  corporation  to  enjoin  the  building  of  such  addition  is 
removable  into  the  circuit  court  of  the  United  States,  under  Rev.  St.  §  (U3. 
—Ward  V.  Congress  Cbnst.  Co.,  99  Fed.  698 39  C.  C.  A.  669 

Where,  after  the  rendition  of  a  decree  in  a  suit  In  equity  in  a  state 
court  enjoining  the  erection  of  buildings  on  certain  grounds,  a  motion 
was  ffied  by  the  complainant  for  an  order  restraining  a  third  person,  who 
was  not  a  party  to  the  suit,  from  violating  the  decree,  and  notice  of  8u<^ 
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motion  was  served  upon  him,  the  proceeding,  in  the  absence  of  objection 
on  his  part  to  its  form,  is  equivalent  to  the  filing  of  a  supplemental  bill 
bringing  him  in  as  a  defendant,  and  is  essentially  a  new  suit  which  he 
may  remove  to  a  federal  court,  where  ground  for  removal  exists. 

—Ward  V.  Congress  Const.  Co.,  99  Fed.  598.  ........39  C.  C.  A.  669 

REVENUE. 

See  "Customs  Duties";    "Internal  Revenue";    "Taxation.** 

REVIEW. 

See  "Appeal  and  Error." 

RISKS. 

Within  insurance  policy,  see  "Insurance,"  §  4. 

SALES. 

Of  patent  rights  or  patented  articles,  see  "Patents,"  §  4. 
Tax  sales,  see  "Taxation,"  §  1. 

I   1.    Remedies  of  seller. 

Plaintiff,  who  was  manufacturing  out  of  cotton  seed,  by  the  same  pro- 
cess, oil,  meal,  cake,  hulls,  and  lint,  all  marketable  products,  sold  to  de- 
fendant, at  a  fixed  price  per  ton,  all  the  cake  and  meal  to  be  produced  by 
the  mill  during  the  year.  After  receiving  part  of  it,  defendant  gave  notice 
that  he  would  not  accept  any  more,  but  plaintiff  continued  to  manufacture 
it,  and  tendered  the  balance,  which  defendant  refused.  Held,  that  the 
measure  of  damages  was  the  difference  between  the  market  value  and  the 
contract  price. 

—Southern  Cotton-Oil  Co.  v.  befiin,  99  Fed.  339 39  C.  C.  A.  540 

SALVAGE. 

I   1.    AmonBt  aad  apportionment. 

Where  a  vessel,  grounded  on  a  dangerous  reef,  where  she  suffered  In- 
Jury  from  pounding,  even  during  calm  weather,  was  released,  entirely 
through  the  efforts  of  her  salvors,  only  in  time  to  escape  a  gale,  in  which 
she  would  certainly  have  been  destroyed,  and  she  had  in  her  cargo  a  large 
quantity  of  dynamite,  on  account  of  which  the  services  rendered  were  be- 
Ueved  at  least  to  be  attended  with  considerable  risk,  they  cannot  be  con- 
sidered as  of  a  low  order  of  salvage  services,  to  be  sufllolently  compen- 
sated by  payment  for  the  actual  labor  expended. 

—The  Thomley,  98  Fed.  735 39  C.  C.  A.  248 

A  contract  for  salvage  services,  made  at  the  instance  of  the  master  of  a 
grounded  vessel,  who  was  also  a  part  owner,  after  such  services  had  com- 
menced, and  when  the  salvors  expressed  a  wiUingness  to  continue  such 
services,  and  allow  the  amount  of  compensation  to  be  fixed  by  the  courts, 
will  be  upheld,  where  there  was  no  fraud,  misrepresentation,  or  other  mis- 
conduct on  the  part  of  the  salvors,  and  It  appeared  that  the  master  was 
as  fully  advised  as  any  one  of  the  situation,  and  as  competent  to  act  for 
himself  and  the  other  owners,  and  where  by  the  contract  the  salvors  re- 
linquished any  lien  they  might  have  had  on  the  cargo  salved,  and  agreed 
to  accept  a  stipulated  sum,  the  payment  of  which  was  entirely  contingent 
upon  the  saving  of  the  vessel. 

—The  Thomley,  98  Fed.  735 39  C.  C.  A.  248 

A  salvage  contract,  by  the  terms  of  which  no  payment  for  the  services 
rendered  was  to  be  made  unless  the  vessel  was  delivered  "safely"  in  port, 
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does  not  require  that  she  shall  be  delivered  without  Injury,  where,  at  the 
time  the  contract  was  made,  she  was  groimded  In  such  a  position  that  she 
was  continually  receiving  injury,  but  only  that  she  shall  be  dellTered  in 
ft  safe  nlftce 

—The  fhomley,  98  Fed.  735 39  C.  C.  A.  248 

A  contract  for  the  payment  of  $20,000  for  salvage  services,  contingent 
upon  their  success,  is  not  so  exorbitant  that  it  will  not  be  enforced,  where 
the  vessel,  which,  with  her  cargo,  was  of  the  value  of  $105,000,  was  ground- 
ed upon  a  dangerous  reef,  where  vessels  had  previously  gone  to  pieces, 
where  there  was  no  other  assistance  available,  and  as  a  result  of  the  serv- 
ices both  vessel  and  cargo  were  saved,  with  slight  loss. 

—The  Thomley,  98  Fed.  735 39  O.  O.  A.  248 

A  lightship  belonging  to  the  United  States  government  broke  loose  from 
her  moorings,  and  was  carried  out  Into  Chesapeake  Bay.  The  sea  was 
described  by  many  as  being  the  highest  ever  known  in  Hampton  Boads. 
A  tug  sighted  the  lightship,  which  hoisted  a  signal  for  assistance,  de- 
scribed as  a  signal  for  a  tow.  The  tug  immediately  answered  the  signal, 
but  owing  to  the  gale  of  wind  and  heavy  sea  prevailing,  was  unable  to 
approach  her  in  the  usual  manner  from  the  leeward,  and  pass  a  hawser, 
but  had  to  go  to  the  windward  side,  and  use  a  heaving  line.  Three  efforts 
to  cast  the  line  were  made  before  it  was  caught,  the  tug, -in  the  meantime, 
being  In  the  trough  of  the  sea,  with  the  seas  breaking  over  the  man  cast- 
ing the  line.  Some  three  hours  later  the  lightship  was  brought  to  the 
wharf.  Held,  that  $1,200  for  salvage  service,  though  on  the  border  line 
of  towage  service,  will  not  be  disturbed  as  excessive. 

—United  States  v.  Morgan.  99  Fed.  570 39  C.  C.  A.  653 

I  8«    JAmt  and  veeorerj. 

Under  section  11,  Act  March  3.  1891,  creating  the  circuit  courts  of  ap- 
peals, such  courts  are  governed.  In  reviewing  decrees  in  admiralty,  by  the 
provisions  of  law  then  in  forcp  and  applicable  to  such  review  by  the  su- 
preme court;  and  under  Act  Feb.  16.  1875  (18  Stat.  c.  77),  restricting  such 
review  to  matters  of  law,  a  decree  for  salvage  services  cannot  be  altered, 
for  the  reason  that  the  amount  awarded  Is  excessive,  unless  the  excess  is 
■0  great  that  upon  any  reasonable  view  of  the  facts  found,  the  award  can- 
not be  justified  by  the  rules  of  law  applicable  to  the  case. 

—The  Trefusis,  98  Fed.  314 39  C.  O.  A.  96 

Where  a  libel  to  recover  for  salvage  services  set  out  a  full  history  of 
such  services,  including  a  contract  for  compensation  made  after  the  serv- 
ices had  commenced,  and  prayed  for  the  sum  named  in  the  contract  to 
which  libel  no  exceptions  were  filed,  but  the  answer  expressly  put  in  issue 
the  validity  of  the  contract,  under  the  liberal  rules  of  pleading  in  ad- 
miralty, it  is  competent  for  the  court  on  finding  the  contract  to  be  valid, 
to  treat  the  suit  as  one  based  thereon,  and  to  decree  compensation  to  the 
libelants  in  accordance  with  its  terms. 

—The  Thomley,  98  Fed.  735 39  O.  O.  A.  248 

Where  an  award  made  for  salvage  services  is  based  on  correct  principles, 
and  is  not  clearly  exorbitant,  it  will  not  be  interfered  with  on  appeal, 
although  it  may  be  greater  than  the  appellate  court  would  have  allowed. 
—The  Thomley,  98  Fed.  735 39  0.  C.  A.  248 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  S  L 

SETTLEMENT. 

Of  bill  of  exceptions,  see  "Exceptions,  Bill  of,"  S  1. 
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SHIPPING. 

See  "Admiralty";  "CoUlBlon";  "Maritime  Liens";  "PUots";  "Salvage":  "Tow- 
age"; **  Wharves." 

i    1.    Cluurters. 

The  object  of  providing  in  a  charter  party  for  one  clear  day  after  notice 
of  the  readiness  of  the  vessel  to  receive  cargo  before  the  lay  days  shall 
commence  is  to  aUow  the  charterer  such  time  for  preparation,  and,  unless 
made  so  by  the  terms  of  the  charter  or  custom  of  the  port,  Sunday  Is  not 
to  be  counted  as  such  a  day,  and,  where  notice  of  readiness  is  given  on  Sat- 
urday, the  lay  days  do  not  commence  until  Tuesday. 

—The  Assyria,  98  Fed.  316;  Dernier  v.  H.  Baars  Co.,  Id 

39  C.  C.  A.  97 

Where  a  charter  party  provided  that  a  cargo  of  lumber  should  be  loaded 
by  the  charterer,  and  should  be  "furnished"  at  the  average  rate  of  50,000 
superficial  feet  per  running  day,  the  lay  days  for  loading  are  to  be  com- 
puted on  the  amount  actually  loaded,  and  not  upon  the  amount  delivered 
to  the  vessel  for  loading,  a  part  of  which  was  not  actually  loaded. 

—The  Assyria,  98  Fed.  816;  Dernier  v.  H.  Baars  Co.,  Id 

•  39  0.  0.  A.  97 

A  charter  party  for  as  many  voyages  between  given  ports  as  can  be 
made  between  the  date  of  the  charter  and  a  future  date,  and  which  con- 
tains stipulations  for  lay  days  in  loading  and  discharging,  for  customary 
dispatch,  and  for  the  payment  of  wharfage  by  the  charterer,  is  a  time 
contract  for  as  many  voyages  as  can  be  performed  within  the  time  speci- 
fied, including  the  necessary  detention  upon  each  voyage  for  loading  and 
discharging  cargo;  and  the  vessel  is  not  bound  to  enter  upon  a  voyage 
which  it  Is  reasonably  certain  cannot  be  completed  and  the  cargo  dischar- 
ged before  the  expiration  of  the  charter  limit. 

—The  Mary  Adelaide  RandaU,  98  Fed.  895 39  C.  C.  A.  335 

A  charter  party  of  a  British  ship  provided  that  bills  of  lading  were  to 
be  signed  when  presented,  without  prejudice  to  the  charter  party,  for  any 
portion  of  the  cargo,  and  at  any  rate  of  freight.  It  also  provided  that  the 
whole  of  the  steamer,  including  cross  bunkers,  bridge,  deck  bunkers,  alley- 
ways, peaks,  lazarettes,  space  under  bridge,  deck,  etc.,  consistent  with  the 
steamer's  seaworthiness,  and  all  covered-over  spaces  on  deck,  should  be 
placed  at  the  disposal  of  the  charterers,  for  their  sole  use.  The  English 
Board  of  Trade,  in  its  official  manual  to  surveyors,  directs  that  permanent 
erections,  with  one  or  more  openings  in  the  sides  or  ends,  not  fitted  with 
doors,  or  other  permanently  attached  means  of  closing  them,  shall  not 
be  measured  or  Included  in  the  tonnage.  The  charter  party  gave  the  net 
registered  tonnage,  and  guarantied  a  certain  number  of  cubic  feet  "of  ac- 
tual cargo  space  available  for  cotton  in  bales,"  in  consideration  whereof 
freight  was  to  be  paid  at  a  certain  sum  per  ton,  net  register.  British  meas- 
urement Heldy  that  the  clause  placing  "at  the  disposal  of  the  charterers" 
certain  additional  deck  spaces  did  not  Impose  on  the  master  of  the  ship 
the  duty  to  sign  clean  bills  of  lading  for  cotton  stored  in  alleyway  spaces 
on  deck,  which  could  not  be  permanently  closed  because  of  the  crew  being 
compelled  to  pass  through  such  spaces. 

—The  Klrkhlll,  99  Fed.  575 39  C.  C.  A.  658 

§     2.    Cftirlas^  of  soods* 

To  constitute  a  ship  seaworthy  when  she  enters  on  a  voyage,  she 
must  be  fit.  In  design,  structure,  condition,  and  equipment;  and  she  cannot 
be  said  to  be  fit,  as  to  condition,  when  both  the  iron  and  glass  coverings 
of  a  port,  which  It  is  the  usual  custom  to  close  and  fasten  before  sailing, 
though  structurally  fit,  are,  through  Inadvertence,  Insecurely  fastened,  so 
that,  although  the  vessel  does  not  encounter  bad  weather  or  rough  seas, 
such  covers  become  open,  and  admit  sea  water,  which  damages  the  cargo. 
In  such  case  the  damage  must  be  held  to  result  from  the  unseaworthiness 
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of  the  ship,  and  not  from  any  fault  or  error  in  nayigatlon,  or  in  the 
mniiafrement  of  the  vessel,  for  which  the  owners  are  exempted  from  lia- 
bility by  section  8  of  the  Barter  act,  as  the  master  was  justified  in  sup- 
posing that  the  port  had  been  secorely  closed  before  sailing,  in  accordance 
with  the  usual  custom,  and  was  not  chargeable  with  fault  in  falling  to 
cause  it  to  be  thereafter  examined,  although  the  cargo  was  so  stored  that 
It  was  accessible. 

— Farr  &  Bailey  Mfg.  Co.  t.  International  Nav.  Ck>.,  98  Fed.  636 

39  C.  0.  A.  Id7 

A  British  ship  was  chartered  to  carry  cotton  to  Germany  in  NoTember, 
when  storms  are  likely  to  be  encountered.  For  a  distance  amidships,  and 
extending  from  side  to  side,  was  an  upper  deck  house,  supporting  the  offi- 
cers* bridge,  in  which  erection  were  gaps  forward  and  aft  of  the  bridge, 
where  the  main  deck  was  left  open.  The  covering  over  the  midship  part 
of  such  deck  space  had  fore  and  aft  passages  on  each  side  leading  out, 
which  were  called  '^alleyways."  At  the  front  end  of  each  alleyway  was 
a  door  opening  out  on  the  open  main  deck.  Bales  of  cotton  were  placed 
as  close  as  possible  on  the  outboard  side  of  such  passage,  so  as  to  leave 
a  narrow  gangway  alongside  the  cotton  for  the  passage  of  the  crew  .and 
engineers.  The  spaces  were  covered  over,  but  could  not  be  permanently 
closed  In,  as  the  doors  in  the  end  have  to  be  opened  by  the  crew  in  pass- 
ing in  and  out  The  spaces  could  not  be  made  water-tight  because  they 
could  not  be  covered  by  tarpaulin  covers,  and  the  doors  had  to  stand  the 
full  impact  of  the  seas  which  might  sweep  over  the  deck.  Heldy  that  the 
master  of  the  ship  was  Justified  in  refusing  to  give  a  clean  bill  of  lading 
for  the  cotton  stored  in  the  alleyways,  under  the  general  rule  that  a  clean 
bill  of  lading  negatives  any  carriage  except  under  deck. 

—The  Kirkhill,  99  F^  575 39  G.  G.  A.  658 

\\  here,  after  a  cargo  was  loaded,  the  master  refused  to  sign  the  bill  of 
lading  presented  by  the  charterer,  on  the  ground  that  it  was  incorrect  but, 
after  several  days'  delay,  altered  and  signed  the  same,  the  charterer  can- 
not be  charged  with  demurrage  for  the  time  so  taken. 

—The  Assyria,  98  Fed.  316;  Dernier  v.  H.  Baars  Go.,  Id 

39  G.  G.  A.  97 
I  4.    Gemeral  aTeras*. 

Libelant  chanered  a  steamship  by  a  time  charter,  and  afterwards  sub- 
chartered  her  to  a  third  person,  by  whom  she  was  employed  in  trade  with 
Guba.  While  so  employed,  she  was  seized,  with  her  cargo,  by  the  United 
States  as  prize,  during  the  war  with  Spain,  but  on  trial  was  released. 
The  owner,  libelant,  and  the  subcharterer  each  refused  to  pay  the  expense 
incurred  in  obtaining  her  discharge,  for  which  she  was  detained,  but  subse- 
quently, at  request  of  the  owner,  libelant  paid  a  draft  drawn  by  the  master, 
for  the  amount  Held,  that  such  expense  was  a  subject  for  general  aver- 
age, to  be  apportioned  between  the  ship,  cargo,  and  freight,  and  that  libel- 
ant having  neglected  to  proceed  for  that  purpose  until  the  contributing 
interests  had  been  separated,  could  not  recover  the  amount  of  the  draft 
In  a  suit  in  personam  against  the  owner. 

—Woods  Y.  Olsen,  99  Fed.  451 39  G.  G.  A.  595 

SLANDER. 

See  "Libel  and  Slander." 

SPECIFIC  PERFORMANCE. 

S   1.    Contraets  enforoeable* 

Plaintiff  submitted  to  the  attorney  for  defendant  a  written  proposition 
to  lease  from  defendant  certain  coal  lands  for  mining  purposes.  The  pro- 
posal stated  the  royalties  to  be  paid,  but  contained  the  condition,  "Lease 
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to  contain  usual  mining  privileges,  and  a  reasonable  minimum.''  After 
consulting  with  defenjant,  the  attorney  wrote  plaintiff  tliat  she  accepted 
the  proposal;  further  stating  that  *'the  acceptance  is  predicated  upon  the 
signing  of  such  a  lease  as  I  shall  advise  and  prepare."  Held,  that  it  was 
open  to  either  party  to  refuse  to  sign  the  lease  so  prepared,  and  that  its 
execution  by  plaintiff  after  being  advised  of  the  refusal  of  defendant  to 
sign  it  did  not  create  a  contract  which  plaintiff  could  specifically  enforce. 
— Hackley  v.  Oakford,  98  Fed.  781 39  C.  C.  A.  284 

Tliere  can  be  no  decree  for  specific  performance  in  the  absence  of  a  spe- 
cific contract,  and,  until  all  essential  points  have  been  mutually  and  finally 
assented  to.  there  Is  no  such  contract. 

—Hackley  v.  Oakford,  98  Fed.  781 39  C.  0.  A.  28# 

Complainants  purchased  certain  lands,  and  received  conveyances  there- 
for, from  commissioners  appointed  in  a  partition  suit  between  the  heirs 
of  the  deceased  owner,  and  went  into  possession  and  made  improvements 
thereon.  Some  12  years  later  an  action  was  brought  against  them  by  the 
heirs  to  recover  the  lands,  pending  which  they  made  an  agreement  with  the 
attorney  and  agent  to  purchase  the  lands  from  such  heirs,  and  in  conse- 
quence of  such  agreement  a  judgment  was  rendered  for  the  plaintiffs  in 
the  action  without  contest.  Complainants  made  a  partial  payment,  which 
was  accepted;  but  the  conveyance  made,  which  was  not  executed  by 
the  heirs  themselves,  did  not  give  them  a  title  upon  which  they  could  nego- 
tiate a  loan,  by  which  means  it  was  understood  that  they  were  to  procure 
the  money  to  complete  the  payment.  No  better  title  was  offered,  and  no 
further  payment  was  made;  but  complainants  continued  in  possession  for 
eight  years  longer,  when  a  writ  of  possession  was  issued  on  the  Judgment, 
to  restrain  the  enforcement  of  which,  and  to  compel  a  specific  performance 
of  the  agreement  of  sale,  complainants  filed  their  bill  in  equity.  Held^  that 
having  accepted  and  retained  the  payment  made  under  the  agreement  made 
by  their  agent,  and  having  sought  to  avail  themselves  of  the  benefit  of  the 
Judgment  permitted  to  be  taken  in  reliance  thereon,  the  defendants  could 
not  repudiate  sucn  agreement,  which  must  be  regarded  as  having  been 
partially  performed,  and  of  which  complainants  were  entitled  to  the  full 
performance,  by  such  conveyance  or  decree  as  would  vest  them  with  title 
to  the  land  on  their  payment  of  the  purchase  money;  the  delay  having 
been  as  much  through  the  laches  of  defendants  as  of  complainants. 

—Cleaver  v.  Taylor,  98  Fed.  900 39  C.  C.  A.  338 

STATES. 

See  "United  States." 

Courts,  see  *'Courts." 

Legislative  power  over  municipal  corporation,  see  "Municipal  Corporations,"  §  1. 

STATUTES.  j 

See  "Customs  Duties";    "Internal  Revenue." 

Adoption   by   United   States  courts  of  state  laws  as  rules  of  decision,   see 
"Courts,"  §§  2-6. 

f   1,    Subjects  and  titles  of  aots. 

Under  section  01  of  the  constitution  of  North  Dakota,  providing  that  no 
bill  shall  embrace  more  than  one  subject,  which  shall  be  expressed  In  its 
title,  an  act  entitled  "An  act  to  amend  section  ten  of  chapter  38,  Laws  of 
1887,  being  section  545  of  the  Complied  Laws,"  is  valid,  where  the  subject- 
matter  of  tlie  amendment  Is  germane  to  the  original  section. 

—Steele  County  v.  Erskine,  wi  Fed.  215 39  C.  0.  A.  173 

39  C.C.A.— 47 
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STATUTES  CONSTRUED. 


imiTED  STATES. 

STATUTES  AT  LARGE. 

18(ia  March  3.  ch.  74,  12  Stat.  713  506 
1875,  Feb.  10,  ch.  77,  18  Stat.  315. .  96 
1887,   Feb.  4,  ch.   104,  H  3,  4,   24 

Stat.  379   413 

1887,  March  3.  ch.  359,  8  2,  24  Stat. 

505    653 

1887.  March   3.    ch.   373,   24   Stat. 
5r>2 201 

1888.  Aug.  13,  ch.  806,  25  Stat.  433  201 

181K),  June  10,  ch.  407,  $  7,  26  Stat, 
j^ 5gQ 

181K),  June  io,*  ch.'  407,  V 19,  26  Stat. 

l.fi) 121 

18IH),  June  10.  ch.  407,  §  23,  26  Stat 

140 586 

181)0,  June- 10,  ch.  407,  S  32,  26  Stat. 

140 586 

181K>,  Oct.  1,  ch.  1244,  J  1,  Schedule 

B.  par.  94.  26  Stat.  571 504 

18.90,  Oct.  1.  ch.  1244,  $  1,  Schedule 

C,  par.  215,  26  Stat.  582 652 

1890,  Oct.  1.  ch.  1244,  $  1,  Schedule 

N.  par.  465,  26  Stat  602 504 

18iK),  Oct.  1,  ch.  1244,  {  2,  Free 
List,  par.  518,  26  Stat  OOl 652 

1891,  March  3,  ch.  517.  §  11.  26 
Stat.  829  96 

1892,  Jub-  20,  ch.  209,  27  Stat.  252  646 

1893,  Feb.  13,  ch.  105.  §  3,  27  Stat 
445 197 

1894,  Aug.  27,  ch.  .^9,  §  1,  Schedule 

B,  pars.  88,  90.  28  Stat.  513 lf,6 

1894.  Aug.  27.  ch.  349,  §  1,  Schedule 

C,  par.  110,  28  Stat.  515 590 

ISm.  Aug.  27,  ch.  349,  §  1.  Schedule 

0,  par.  174,  28  Stat.  520 651 

1894.  Aug.  27,  ch.  349,  §  1,  Schedule 

G,  par.  217,  28  Stat  524 500 

1894,  Aug.  27,  ch.  349,  |  1.  Schedule 
N.    pars.   340-^42,    28   Stat.    534, 

^ijrj     ^24 

1894,   Aug!  '27,'  *ch*  *  349.  *§  *  2*  'Free 

List  par.  386,  28  Stat.  537 651 

1894,   Aug.  27,  ch.  349,   §  2,   Free 

List,  par.  489,  28  Stat.  540 500 

18J)4,  Aug.  27,  ch.  349,  §§  3,  4,  28 

Stat  547 590,  651 

1897.  June  7.  ch.  4,  art.  16,  30  Stat. 

102 261 

1897,  July  24,  ch.  11,  §  1,  Schedule 

A,  par.  17,  30  Stat  152 169 

1897,  July  24,  ch.  11,  §  1.  Schedule 

D,  par.  208,  30  Stat.  168 121 

1897,  July  24,  ch.  11,  §  1,  Schedule 

G.  pars.  258,  260,  30  Stat.  171. . .  122 
1897,  July  24,  ch.  11.  §  1,  Schedule 

G,  par.  262,  30  Stat  171 172 

1897,  July  24,  ch.  11,  §  1.  Schedule 

1,  pars.  315,  342,  30  Stat.  178,  181  119 
1897;  July  24,  ch.  11,  §  1,  Schedule 

N,  par.  454,  30  Stat  194 121 

1897,  July  24,  ch.  11,  §  2,  Free  List 

par.  55^,  30  Stat  198 172 

1897,  July  24,  ch.  11.  §  32,  30  Stat 

211 586 


1898.  July  1,  ch.  541.  30  Stat  544. .  118 
1898,  July   1,  ch.  541,   §  3a.  cl.   4, 

30  Stat  J>46 3<W.  372 

1898.  July  1,  ch.  541,  §  5,  30  Stat 

547      . .  368 

1898,  Juiy'lVch.'54i.'  *§* 24b,*  30* .Stat* 

553 581.  647 

1898,  July  1.  ch.  541,  §  25a.  30  Stat 

553 581 

1896,  July  1,  ch.  541,  §  57g.  30  Stat 

561 582 

1898,  July  1,  ch.  541,  $  00a,  30  Stat 

562 583 

REVISED  STATUTEIS. 

f  643  670 

Is  649,  700 38 

I  720 I2f; 

i  2927  5&^ 

§  38^  42 

§  4886  185 

I  5151  231 

I  5283  374 

CALIFORNIA. 

LAW'S. 
1893.  March   1.  p.  59 10^1 

GEORGIA. 

POLITICAL  CODE  1895. 
§§1656^1658,  1664,  1666 600 

ILLINOIS. 

CONSTITUTION. 
Art  11,  S  13.' 431 

REVISED  STATUTES  1879. 
Ch.  146a,  8§  1,  2 355 

REVISED  STATUTES  1893. 
Ch.  11,  $  18 295 

STARR  &  CURTIS'  ANNOTATED 
STATUTES  1896. 

Page  604.  ch.  22.  §  50 514 

INDIANA. 

BURNS'  REVISED  STATUTES  18W. 

Volume  2. 
§  5216  221 

laCHIGAN. 

HOWELL'S   AN^'OTATED    STAT- 
UTES. 

Volume  2.  _^ 

S  7n8 4€2 

LAWS. 
1867,  March  25,  No.  98 4«3 
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REVISED  STATUTES  1889. 
2040   


79 


NEBRASKA. 

CJONSOLIDATED  STATUTES  1891. 
Page  132,  §294 76 

HEW  YORK. 

LAWS. 

1879,  May  19,  p.  415,  di.  334 592 

1883,  June  1,  p.  Om,  ch.  490,  f  10. .  291 

1892,  April  19,  p.  694.  ch.  330 237 

1894,  May  8,  p.  1149.  ch.  548 237 

1896.  May  13,  p.  715,  ch.  694 237 


NORTH  DAKOTA. 

CONSTITUTION. 
§§61,  185 174 

fPOMPlLED  LAWS  1887. 
§  545^7. 174 

LAWS. 
1887,  March  11,  p.  89,  ch.  38,  §  10. .  174 

TEXAS. 

HARTLEY'S  DIGEST  1850. 

Page  146 399 

REVISED  STATUTES  1805. 

Arts.  226,  227 351 

Art.  1188 56 

Art.  3017 408 

Art  3071   56 


See  ♦•Railroads,"  §  1 


STREET  RAILROADS. 


§   1.    Establlslmieiit,  constmotloiiy  aad  maintenanoe. 

An  abutting  property  owner,  who  would  suffer  a  special  and  Irreparable 
Injury  from  the  construction  and  operation  of  a  street  railroad  upon  the 
street  under  an  ordinance  alleged  to  be  invalid,  may  invoke  equitable 
relief  by  injunction.  The  rule  declared  by  the  supreme  court  of  Illinois 
that  a  court  of  equity  will  not  enjoin  the  construction  of  a  railroad  upon 
a  street  at  the  suit  of  a  private  property  owner,  upon  an  allegation  that 
the  ordinance  authorizing  its  construction  is  illegal,  is  placed  upon  the 
ground  that  for  any  injury  to  the  plaintiff's  property  he  has  an  adequate 
remedy  at  law.  and  cannot  be  applied  to  a  case  where  irreparable  injury 
is  shown,  which  would  be  to  deny  to  the  complainant  any  adequate  remedy. 

—General  Electric  Ry.  Oo.  v.  Chicago,  I.  &  L.  Ry.  Co.,  98  Fed.  907 

39  C.  C.  A.  345 


See  "Principal  and  Surety.* 


See  "Customs  Duties.** 


SURETYSHIP. 


TARIFF. 


TAXATION. 

See  "Customs  Duties";  "Internal  Revenue." 

§   1*    Sale  of  land  for  aonpaymeiLt  of  tax* 

Where  a  state  has  provicied  a  system  of  laws  for  the  levy  and  collection 
of  taxes,  which  includes  the  enforcement  of  taxes  when  delincjucnt  by  a 
.  sale  of  the  property,  it  is  essential  to  the  efficiency  of  such  system  that  a 
purchaser  at  a  sale  made  thereunder  should  be  protected  In  all  the  rights 
given  him  by  the  statute  as  fully  as  are  the  officers  charged  with  the  en- 
forcement of  the  laws;  hence  where  property  was  subject  to  taxation, 
was  legally  assessed,  and  the  taxes  thereon  were  legally  levied,  and  it  has 
been  offered  for  sale  and  sold  by  the  county  for  such  taxes,  the  purchaser 
is  not  a  mere  volunteer,  and  the  owner  is  no  more  entitled  to  maintain  a 
■ult  in  equity  to  enjoin  the  issuance  to  him  of  a  deed  on  the  ground  of 
irregularity  in  the  sale,  without  having  tendered  the  amocmt  of  taxes 
legally  due,  together  with  the  interest  and  penalty  provided  by  statute. 
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than  he  would  be  to  maintain  such  a  suit  against  the  county  or  Its  oflScers 
to  restrain  a  sale  of  the  property. 

—Whitehead  v.  Farmers*  Loan  &  Trust  Co.,  98  Fed.  10 

39  C.  C.  A.  34 

The  fact  that  real  propeA^  sold  by  a  county  for  delinquent  taxes  is  hi 
the  i>o88e8sion  of  the  receiver  of  a  court,  as  a  part  of  the  assets  of  an  in- 
Bolveut  corporation,  does  not  afford  any  ground  for  enjoining  the  issuance  to 
the  purchaser  of  a  tax  deed  therefor. 

—Whitehead  y.  Farmers*  Loan  &  Trust  Co.,  98  Fed.  10 

39  C.  C.  A.  34 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Of  statutes,  see  ''Statutes/*  $  1. 
Removal  of  cloud,  see  **Quieting  Title." 

TORTS. 

See  "Libel  and  Slander." 

Causing  death,  see  *'I)eath."  |  1. 

Maritime  torts,  see  **Coliision." 

Of  city,  see  "Municipal  Corporations,"  $  4. 

TOWAGE. 

In  a  suit  to  recover  a  balance  claimed  to  be  due  for  towage  services, 
an  allegation  in  the  libel  that  the  charge  for  towage  was  made  in  accord- 
ance with  a  printed  schedule  of  rates  based  on  the  tonnagre  of  the  vessel, 
which  was  shown  to  the  captain  of  the  vessel,  and  agreed  to  by  him; 
that  settlement  was  made  on  the  basis  of  the  tonnage  as  stated  by  the 
captain,  but  a  corrected  rate  was  afterwards  agreed  to,  based  upon  the 
tonnage  of  the  vessel  required  by  the  customs  officers  of  the  United  States. 
— cannot  be  construed  to  mean  that  the  schedule  of  rates  was  based  exclu- 
sively on  the  tonnage  as  Hxed  by  the  customs  officers,  but  that  it  was 
based  on  the  actual  tonnage,  which  was,  in  the  case  in  question,  cor- 
rectly ascertained  by  such  oft^ciais. 

—The  Quevilly,  98  Fed.  635 39  C.  C.  A.  196 

Under  an  agreement  for  towage  in  accordance  with  a  schedule  of  rates 
based  upon  the  tonnage  of  the  vessel,  the  amount  of  the  charge  is  to  be 
determined  by  the  actual  tonnage,  as  to  which  the  statement  of  the  Lloyd's 
register,  while,  no  doubt,  generally  correct,  is  not  conclusive. 

—The  QuevUly,  98  Fed.  635 39  C.  C.  A.  196 

A  barge  in  tow  drawing  24  feet  of  water,  proceeding  along  and  a  little 
to  the  west  of  the  middle  of  a  passage  IVi  miles  long  and  %  of  a  mile 
wide,  when  about  halfway  through  struck  on  the  most  easterly  boulder. 
19  feet  below  the  surface,  in  a  shoal  commencing  750  yards  from  the  east- 
erly side  of  the  channel,  at  a  point  where  it  was  1,300  yards  wide.  The 
shoal  was  not  known  to  navigators.  The  government  charts  showed  at 
this  point,  midway  between  the  shores,  a  channel  one-quarter  of  a  mile, 
in  which  the  water  was  nowhere  less  than  26  feet  deep:  and  the  Atlantic 
Coast  Pilot  descrll>ed  the  channel  as  well  buoyed,  and  therefore  particu- 
larly safe,  and  directed  that  it  be  entered  "about  midway'*  between  the 
shores.  At  the  time  of  the  accident  the  masters  of  the  vessels  supposed 
they  were  al)out  the  middle  of  the  channel.  The  shoal  contained  a  number 
of  rocks  less  than  21  feet  below  the  surface,  which  were  surrounded  by. 
and  had  between  them,  water  27  feet  deep.  Held  tiiat.  in  the  al)sence  of 
evidence  that  the  tug  went  out  of  the  channel  usually  pursued  by  navi- 
gators, it  was  not  liable. 

—The  Nathan  Hale,  99  Fed.  460 39  C.  C.  A.  604 
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TOWNS. 


TRADE-MARKS  AND  TRADE-NAMES. 

S   1.    Marks  and  names  subjects  of  ownership. 

The  fact  that  a  correct  transliteration  of  the  Armenian  word  into  English 
would  make  it  **Madzoon,"  rather  than  "Matzoon,"  does  not  render  the 
latter  subject  to  monopoly  as  a  trade-name;  the  difference  between  the 
two  words  being  too  slight  to  be  recognized  as  creating  a  distinction  in  the 
law  of  trade-marks. 

— Dadirrian  v.  Yacubian,  98  Fed.  872 39  C.  C.  A.  321 

A  word  which  has  been  for  centuries  in  Armenia  the  name  of  an  article 
of  food  or  diet  prepared  from  sterilized  and  fermented  milk  cannot  be 
appropriated  as  a  trade-name  by  the  person  who  introduced  the  article 
and  the  name  into  this  country. 

—Dadirrian  v.  Yacubian,  98  Fed.  872 39  C.  0.  A.  321 

S   2.    Inf  rinKement  and  nnf  air  competition. 

The  rule  applied  that  a  complainant  cannot  maintain  a  suit  in  equity  to 
protect  his  monopoly  in  the  use  of  a  trade-name,  which  is  in  fact  the  name 
of  an  article  well  known  in  foreign  countries,  on  the  ground  that  the  prod- 
uct to  which  he  applies  it  is  a  new  article  of  manufacture,  and  not  the 
article  of  which  the  name  is  descriptive,  where  he  has  represented  by  his 
labels  and  otherwise  that  it  was  such  article,  and  has  built  up  the  business 
which  he  seeks  to  protect  upon  such  representations. 

—Dadirrian  v.  Yacubian,  98  Fed.  872 39  C.  C.  A.  321 

Applying  the  mle  that  when  a  trade-name  of  a  descriptive  character  has 
been  used  by  a  manufacturer  for  so  long  a  time,  and  has  come  to  be  so 
associated  by  the  public  with  his  goods  that  it  makes  it  the  duty  of  another, 
who  then  commences  its  use  in  connection  with  a  product  of  his  own,  to 
couple  with  it  such  caution  as  Is  suitable  to  guard  the  public  from  con- 
fusing the  source  of  productiop,  the  latter,  under  the  facts  of  this  case,  is 
held  to  have  done  all  that  can  be  required. 

— Dadirdan  v.  Yaciibian,  98  Fed.  872 39  C.  C.  A.  321 

TRIAL 

See  "Witnesses." 

Right  to  trial  by  Jury,  see  "Jury,"  §  1. 

S    1,    Course  and  conduct  of  trial  in  general. 

It  is  within  the  discretion  of  tLe  court  to  refuse  to  permit  representatives 
of  the  parties  to  accompany  the  jury  on  their  view  of  premises  to  which 
the  action  relates,  although  it  is  yie  better  practice  to  grant  such  per- 
missioL. 

—City  of  Chicago  v.  Baker,  98  Fed.  830 39  O.  C.  A.  318 

I  2.    Instructions  to  Jury. 

\\'here  all  (luestious  of  fact  are  submitted  by  proper  Instructions  to  the 
ultimate  determination  of  the  jury,  it  is  within  the  discretion  of  the  trial 
judge,  under  the  federal  practice,  to  express  his  opinion  upon  the  facts 
in  his  charge  whenever  he  thinks  it  necessary  to  assist  the  jury  in  reach- 
ing a  just  conclusion. 

—Martin  v.  Hughes,  98  Fed.  55C 39  C.  C.  A.  160 

It  is  not  error  for  a  judge  in  his  charge  to  the  jury  to  state  that  the  action 
of  a  former  owner  of  land  in  pointing  out  a  line  as  its  boundary  and  in  mak- 
ing a  deed  conveying  it  by  reference  to  such  boundary  constitutes  **strong 
evidence"  of  the' true  boundary  against  a  party  who  claims  through  such 
deed. 

—Martin  v.  Hughes.  98  Fed.  556 39  C.  C.  A.  160 


Digitized  by 


Google 


742  88  C.  C.  A.  REPORTS. 


TRUSTS. 

see  "Asa 

TUGS. 


CoDTeyancei  In  trust  for  creditors,  see  ^'Assignments  for  Benefit  of  Creditors." 
Trust  deeds,  see  "Mortgages." 


See  **Towage.*» 

UNITED  STATES. 

See  "Customs  Duties";   "Post  Office." 

Courts,  see  "Courts,"  U  2-G;   "Removal  of  Causes.'* 

S   1*    Property,  eomtraetSf  and  liabilities. 

While  the  United  States  cannot  l>e  sued,  or  its  property  rights  affected 
by  a  judgment,  without  the  express  authority  of  congress,  where  It  acquires 
property  from  a  party  to  a  pending  suit  Its  rights  in  such  property  are 
subject  to  the  result  of  the  litigation,  the  same  as  would  be  those  of  an 
individual. 

—Ward  T.  Congress  Const  Co.,  99  Fed.  598 39  C.  C.  A.  669 

VENDOR  AND  PURCHASER. 

Specific  performance  of  contract,  see  "Specific  Performance." 

VERDICT. 

Operation  and  effect  as  curing  defects  in  pleadings,  see  ^Tleading,"  §  3. 

WAIVER. 

See  "Estoppel." 

Of  objections  to  pleadings,  see  "Pleading,"  §  3. 

WAR 

See  "Neutrality  Laws." 

WARRANTY. 

By  Insured,  see  "Insurance,"  §  3. 


WH/(k)VES. 


Where  the  loading  of  libelant's  canai  boat,  of  which  he  was  captain,  with 
Iron  ore.  at  defendant's  dock,  is  shown  to  have  been  under  his  own  direc- 
tion, the  lever  man  who  controlled  the  flow  of  ore  through  the  chute  into 
the  boat  being  at  a  distance,  and  governed  by  libelant's  orders  as  to  when 
he  should  start  and  stop,  as  the  boat  was  moved  along,  defendant  cannot 
be  held  liable  for  the  wrecking  of  the  boat  by  the  running  of  too  much  ore 
in  one  place  during  libelant's  temporary  absence  from  the  chute,  it  not 
being  shown  that  defendant's  superintendent  or  the  lever  man  was  charge- 
able with  knowledge  that  libelant  had  left  the  chute  unattended  to  either 
by  hini?<»lf  or  a  deputy. 

— Jandreau  v.  WItherbee,  98  Fed.  629 39  C.  C.  A.  193 

A  boat  which  came  in  on  Sunday,  and,  without  the  knowledge  or  con- 
sent of  the  wharfinger,  occupied  a  pier  which  had  been  closed  for  repairs, 
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to  the  knowledge  of  her  owner,  and  which  had  not  In  fact  been  reopened, 
did  so  at  her  own  peril,  and  cannot  recover  for  injuries  received  through 
the  incompleted  condition  of  the  pier. 

— Merritt  &  Chapman  Derrick  &  Wrecking  CJo.  v.  Schennerhom,  98 
Fed.    746 39  C.  C.  A.  257 

WILLS. 

Courts  of  probate,  see  "Courts,"  §  1. 

^..^..       ..  WITNESSES. 

See  "Evidence." 

Experts,  see  "Evidence,"  S  3. 

Opinions,  see  "Evidence,"  §  3. 

f   1.    Examinatioii. 

A  trial  court  may,  in  its  discretion,  permit  a  defendant  at  the  time  of 
cross-examination  of  a  witness  for  plaintiff  to  make  the  witness  his  own, 
and  examine  him  as  to  matters  of  defense,  but  the  better  practice,  where 
the  convenience  of  the  parties  and  the  witness  will  permit,  is  to  limit  de- 
fendant at  that  time  to  cross-examination,  leaving  him  to  recall  the  wit- 
ness when  the  defense  is  reached. 

— Merchants*  Life  Ass*n  of  United  States  v.  Yoakum,  98  Fed.  251 

39  C.  C.  A.  56 

f  2.    Credibility,  impeaohment,  contradiction,  and  corroboration. 

In  an  action  by  an  administrator  on  a  policy  of  insurance  on  the  life  of 
his  decedent,  where  the  defendant  called  the  widow  of  the  deceased  as  a 
witness,  and  examined  her  as  to  matters  immaterial  to  the  issues,  it  was 
bound  by  her  answers,  and  it  was  not  error  to  refuse  to  permit  It  to  show 
inconsistent  prior  statements  made  by  her  for  purposes  of  impeachment, 
especially  where  her  only  testimony  as  a  witness  for  plaintiff  had  been  as 
to  matters  not  in  dispute. 

—Merchants'  Life  Ass'n  of  United  States  v.  Yoakum,  98  Fed.  251 

39  0.  C.  A.  66 

WRITS. 

See  "Mandamus.** 

Writ  of  error,  see  "Appeal  and  Error.** 
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